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Page  12    Marginal  note  to  Clause  ix.  thovld  be  "  To  pay  principal  and  interest 


on  demand." 

„   60    Note  (a),  Ime  8.    After  "  able  "  ituert  "  by  threatening  to  apply  for 
an  injanction  against  registration." 


,,    69    Line  11.    A/Ur  "  xxxvi."  inseH  "  ]  "  and  dele  "  [ ''  in  line  12. 

>,  79  Note  (<2),  line  9.  Dele  '*  Notwithstanding  the  provisions  of  L.  T.  A. 
1876,  8.  83;  L.  T.  A.  1897,  sched.,"  and  begin  the  paragraph  "  Pro- 
bably "  J^c, 

V  112  Line  4  from  bottom  of  note.  ''Be  Onshno,  39  Ch.  622"  slumld  be 
"  39  Ch.  D.  622." 

,,    243    Line  9  from  bottom  of  note.    "  1882  "  should  be  "  1881." 
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RECITALS  (6). 

I.  And  whas  the  sd,  mtgee,  has  agrd  with  the  sd,  Totgor,  Agreement 

to  lend  him  the  sum  of  £ ,  upon  havg  the  repaymt  thof,  one.  ^  ^ 

with  intt  at  the  rate  hinafter  mentd,  seed  in  mner  hinafter 

(a)  As  to  mortgages,  see  Elph.  Introd.,  chaps.  6,  7,  and  8. 

A  registered  proprietor  of  freehold  or  leasehold  land  may  in  the  prescribed  Charges  on 
maimer  (L.  T.  A.  1875,  s.  22  et  seq,,  L.  T.  B.  106  et  »eq.^  charge  the  land  with  registered 
the  payment  at  the  appointed  time  of  principal  with  or  without  interest,  and  ^^^^* 
with  or  frithout  power  of  sale  :  the  person  in  whose  favoar  the  charge  is  made 
ii  to  be  registered  as  proprietor  of  the  charge,  and  a  certificate  of  charge  mast 
either  be  delivered  to  him  or  deposited  ]in  the  registiy,  L.  T.  A.,  1897,  s.  8  ;  and 
must  be  produced  if  outstanding  to  the  registrar  on  every  dealing  with  the 
chaige,  L.  T.  A.,  1897,  s.  8  (1).  The  proprietor  of  the  charge  is  not  entitled 
in  the  absence  of  special  stipulation  to  the  custody  of  the  land  certificate, 
L.  T.  A.,  1897,  s.  8  (4).  In  the  absence  of  special  stipulation  covenants  are 
implied  by  the  person  creating  the  charge  to  pay  the  principal  and  interest, 
if  any,  on  the  appointed  day,  and  to  pay  interest  after  default  at  the  appointed 
r^  L.  T.  A.,  1875,  s.  23 ;  and  if  the  land  is  leasehold,  to  pay  the  rent,  to 
perform  and  observe  the  lessee's  covenants  and  conditions,  and  to  indemnify  the 
proprietor  of  the  charge  against  them,  L.  T.  A.,  1875,  s.  24.  Subject  to  an 
entij  to  the  contrary  on  the  register,  the  r^stered  proprietor  of  the  charge 
may  enter  into  possession  of  the  land  subject  to  the  rights  of  prior  registered 
ineambrancers,  and  to  the  liabilities  of  a  mortgagee  in  possession,  L.  T.  A., 
1^0,8.25 ;  and  may  enforce  foreclosure  or  sale  in  the  same  maimer  as  if  he  had 
beRn  a  mortgagee,  L.  T.  A.,  1875,  s.  26  :  see  L.  T.  R.  110 ;  and  may  sell  the  land 
in  the  same  manner  as  if  he  had  been  registered  proprietor  of  the  land, 
L.  T.  A^  1876,  8.  27 ;  and  registered  charges  are  to  have  priority  according  to 
pcknity  of  registration,  L.  T.  A.,  1875,  s.  28.  See  as  to  the  nianner  of  reserving 
the  priority  of  a  charge  not  actually  made,  which  ought  when  made  to  have 
priority  over  a  registered  charge,  L.  T.  R.  117  ;  and  as  to  a  registered  charge 
iO^  to  have  priority  by  statute  over  existing  registered  charges,  L.  T.  B. 
118, 119. 

The  provisions  of  ss.  19,  20, 21  (except  sub-ss.  1  and  4),  22,  28,  and  24  of  the 


(h)  See  also  the  forms  of  recitals  under  the  head  Convstanoes  on  Sale, 
^ol.  L,  p.  S56  et  aeq,j  most  of  which  are  applicable  also  to  mortgages  and  other 
nnuiDoes.  Recitals  in  mortgages  can  generally  in  simple  cases  be  omitted 
altogether. 

K.B.— VOL.   II.  1 
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MORTGAGES. 

appearg,  for  regrd  land  add  "  &  by  a  regrd  chge  on  [transfer 

of]  the  land  regrd  under  the  district  of &  parish  of 

under  the  title  No. ." 


Incam- 
brsnces 
prior  to 
registra- 
tion. 


Snb- 
charges. 

Discharge 
of  regis- 
terea 
charge. 


Title  of 
proprietor 
of  regis- 
tered 
charge. 


G.  A.  1881,  apply  to  registered  charges,  L.  T.  A.,  1897,  s.  9  (2) ;  and  a  transfer 
of  land  made  by  the  proprietor  of  a  registered  charge  operates  as  a  convejancc 
in  professed  exercise  of  the  powers  of  sale  conferred  bj  the  G.  A.,  1881, 
L.  T.  A.,  1897,  8.  9  (1)  ;  for  form  of  transfer,  see  form  xxix.  in  sched.  to  L.  T.  R. 
As  to  charges  of  annuities,  see  L.  T.  A.,  1897,  s.  9  (3)  ;  L.  T.  R.  108.  The  terms 
of  a  charge  can  be  altered  on  the  application,  or  with  the  consent,  of  the 
registereii  proprietor  of  the  land,  and  of  all  registered  charges  of  equal  or 
inferior  priority,  L.  T.  A.,  1897,  s.  9  (5)  ;  see  L.  T.  R.  111. 

Incumbrances  prior  to  first  registration  may  on  proof  of  title  of  the  incum- 
brancer and  notice  to  the  registered  proprietor  of  the  land,  be  registered,  but 
where  there  are  more  of  such  incumbrances  than  one,  their  relative  priorities 
are  not  to  be  affected  by  the  registration  of  some  only  or  by  the  order  of 
registration.  After  registration  the  same  forms  must  be  used  aad  proceedings 
adopted  as  to  transfer,  and  other  dispositions  of  the  incumbrance  so  registered 
as  are  required  in  the  case  of  registered  charges,  L.  T.  R.  121  to  123. 

Gharges  on  registered  charges  or  incumbrances  are  called  sub-charges,  and 
can  be  made,  completed,  transferred  and  discharged,  imply  the  same  covenants, 
and  confer  the  same  powers  as  a  charge,  L.  T.  R.  124  to  126. 

Where  a  charge  is  wholly  or  partially  discharged,  an  entry  to  that  effect  is  to 
be  made  on  the  register,  L.  T.  A.,  1876,  s.  28 ;  L.  T.  A.,  1897,  Sch. ;  L.  T.  R.  112. 
As  to  the  discharge  of  a  charge  in  favour  of  a  Building  Society,  Friendly 
Society,  or  Industrial  and  Provident  Society,  see  L,  T.  R.  113. 

It  will  be  observed  that  though  a  transfer  of  land  for  valuable  consideration 
confers  an  estate  in  fee  simple  on  the  transferee,  subject  to  the  incumbrances 
if  any  entered  on  th^  register,  and  to  the  rightfi,  &c.,  which  by  the  Act  of 
1876  are  declared  not  to  be  incumbrances,  subject  also  in  the  case  of  land 
registered  with  qualified  title  or  possessory  title,  to  the  rights,  j&c,  excepted 
from  registration,  "but  free  from  all  other  estates  and  interests  whatsoever" 
(L.  T.  A.,  1876,  ss.  SO  to  32),  the  Act  contains  no  statement  as  to  what  title 
the  proprietor  of  a  registered  charge  is  to  take. 

In  all  cases  the  person  about  to  advance  money  on  the  security  of  a  registered 
charge  on  registered  land,  must  make  the  same  investigation,  if  any,  of  the 
title  as  he  would  if  he  were  taking  a  transfer  of  land.  Vol.  I.,  pp.  232  et  seq. 
But  the  question  arises,  ought  he  not  also  to  ascertain  that  the  registered  pro- 
prietor of  the  land  has  in  equity  power  to  create  the  chaige.  Probably  the 
person  taking  a  registered  charge  is  not  concerned  to  enquire  about,  and  is 
not  affected  by  express  notice  of,  equities  (L.  T.  A.,  1875,  s.  83  (1)  ;  L.  T.  A, 
1897,  Sch.),  but  the  question  remains,  is  he  affected  by  legal  unregistered 
rights  7 

These  rights  may  be  divided  into  three  classes,  first,  where  they  arise  under 
unregistered  aasuraDces  made  after  the  first  registration  of  a  proprietor  of  the  land. 
In  this  case,  unless  they  are  protected  in  the  manner  provided  by  L.  T.  A.,  1875. 
8.  49,  the  registered  proprietor  of  the  land  can  make  a  registered  charge  overriding 
the  unregistered  assurances  other  than  leases  for  terms  not  exceeding  twenty-one 
years,  where  there  is  an  occupation  under  the  tenancy  (L.  T.  A.,  1875,  s.  18  (7)  ). 
If  the  unregistered  assurance  is  a  lease  protected  by  notice,  it  will  fPrevail  over  a 
subsequent  registered  charge  (L.  T.  A.,  1875,  s.  50) ;  if  the  unregistered  assur- 
ance is  protected  by  a  caution,  the  notice  must  be  given  to  the  cautioner 
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n.  And  whas  the  sd,  mtgeeSy  have  agrd  with  the  sd,  mtgor,  The  sainB 
to  lead  him  the  sum  of  £ out  of  moys  belongg  to  them  on  joint 

— acoount. 

(L.  T.  A.,  1875,  8.  64) ;  and  at  the  expiration  of  the  notice  the  charge  may  be 
registered,  and  will  have  priority  over  the  unregistered  assurance.  If  the 
unregistered  assurance  is  protected  by  a  restriction  requiring  the  consent  of 
some  person  to  the  creation  of  a  charge,  the  charge  cannot  be  created  unless 
such  consent  is  given  ;  and  if  it  be  protected  by  an  inhibition,  the  charge  cannot 
be  made  if  the  inhibition  prevents  it  from  being  made  (L.  T.  A.,  1875,  s.  57). 

The  second  class  of  legal  unr^^tered  rights  is  where  some  consent  is  required 
by  statute  to  the  registered  proprietor  making  a  charge.  In  this  case  it  will 
not  be  safe  to  take  a  registered  charge  without  the  prescribed  consent,  though 
possibly  it  may  be  argued  that  where  the  statute  requiring  the  consent  is  prior 
to  the  L.  T.  A.,  1875,  it  is  pro  tanto  repealed. 

The  third  class  of  legal  unregistered  rights  are  those  which  have  priority  by 
virtue!  of  a  statute,  including  those  existing  at  first  registration  whose  priority 
is  preserved  by  the  L.  T.  A.,  1875.  Land  charges  as  defined  by  the  L.  T.  B. 
1  (3),  only  have  priority  from  the  date  of  registration  (L.  T.  R.  116) ;  other 
chaiges  alleged  to  have  priority  by  virtue  of  a  statute  may  be  registered  with 
an  entry  of  the  claim  to  priority,  and  if  necessary  such  claim  may  be  de- 
termined by  the  Registrar  or  the  Court  (L.  T.  R.  118, 119). 

At  the  time  of  searching  the  register,  the  person  intending  to  advance  the   Caution  to 
money  should  have  a  caution  in  his  name  put  on  the  register  so  as  to  prevent   be  put  on 
any  entry  being  made  without  his  knowledge.    On  completion,  the  certificate   I'^g^ter. 
of  charge  will  be  handed  to  him,  or  deposited  in  the  Registry.    Possibly  it  may 
become  the  practice  to  have  the  charge  entered  on  the  register  before  payment 
of  the  money ;  the  if  proprietor  of  the  land  retains  the  certificate  of  charge  till 
payment,  he  will  be  reasonably  safe. 

If  on  the  treaty  for  the  advance,  stipulations  are  agreed  upon  which  caimot    Stipula- 
be  entered  in  the  register,  it  wiU  be  necessary  to  have  an  unregistered  assur-    ^lons  not 
ance,  which  may  conveniently  be  a  mortgage  In  the  same  form  as  if  the   ^Pj^®  ^^ 
land  was  unr^istered,  and  in  addition  to  take  a  registered  charge,  or  a  re-   ^?S^"^^' 
gistezed  transfer  to  the  mortgagee;   in  the  latter  case  it  wiU  be  proper  to 
protect  the  mortgagor  by  a  caution. 

The  following  forms  of  recitals  and  clauses  in  mortgages  are  for  the  most    Variations 
put,  for  simplicity  and  to  avoid  repetition  applicable  only  to  one  mortgagor   for  several 
and  one  mortgagee.    The  variations  required  for  several  mortgagees  woald  be   ^^^ 
little  if  anything  more  than  the  mere  substitution  of  the  plural  for  the   ^^^  ^' 
singnlar,  except  where  otherwise  indicated.    The  variations  for  several  mort-    «urors. 
gagon  would  generally  be  too  special  and  dependent  on  the  particular  circum- 
stances to  be  given  except  in  the  complete  precedents. 

As  to  the  stamps  on  mortgages,  see  the  Stamp  Act,  1891,  Sched.,  tit.  Stamp. 
MORTGAOB,  &c.;  and  as  to  mortgages  of  life  policies,  see  s.  118. 

If  the  owner  of  an  equity  of  redemption  registers  himself  as  proprietor,  great   Protection 
inoonvenience  may  arise  on  a  sale  by  the  mortgagee.    He  appears  to  be  bound  to   o^  mort- 
procure  the  registration  of  himself  as  proprietor,  or  to  procure  a  transfer  from   JW^®®?  ^^ 
the  registered  proprietor  to  the  purchaser.    The  question  whether  it  is  possible  2««S*U  d 
for  the  mortgagee  to  be  registered  as  proprietor  of  the  land  when  another 
person  is  already  registered,  is  one  of  considerable  difficulty,  which  cannot  be 
discussed  here.    If  the  r^^tered  proprietor  refuses  to  execute  a  transfer,  the 
registrar  nmj,  on  notice  to  the  registered  proprietor,  and  on  production  of  the 
land  certificate,  or  office  copy  registered  lease,  and  such  other  eyidenoe  as  he 
may  consider  sufficient,  make  the  proper  entry  on  the  register  for  the  purpose 
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upon  a  jt  acct  (a),  upon  havg  the  repaymt  thof,  with  intt,  &c., 
CL8  inform  i. 

IIL  And  whas  the  sd  A.,  B.  &  C,  mtgees,  have  agrd  with  the 

sd,  mtgorf  to  lend  him  the  sum  of  £ in  the  sevl  sums  follg, 

that  is  to  say,  the  sd  A.  £ ,  the  sd,  B.  £ ,  &  the  sd.  C. 

£ ,  upon  havg  the  repaymt  of  the  sd  sevl  sums  of  £ , 

£ ,  &  £ ,  with  intt,  &c.,  as  in  form  i. 

IV.  And  whas  the  sd,  mtgee,  has  agrd  with  the  sd,  mtgor,  to 

lend  him  the  sum  of  £ y  up<m  havg  the  repaymt  thof,  &  also 

of  any  other  sum  or  sums  of  moy  wch  may  be  lent  to  the  sd, 
mtgor,  [his  hrs  or  assns  (6)]  by  or  may  become  owing  from  him 
[or  them]  to  the  sd,  rrUgee,  [his  exs,  ads,  or  assns  (c)]  with  intt, 
&a,  as  in  fot^m  i. 
Agreement  v.  AND  WHAS  upon  an  acct  stated  this  day  betn  the sdytrUgw, 
&  mtgee,  there  is  owing  to  the  sd,  rrUgee,  from  the  sd,  m^or,  the 

sum  of  £ ,  &  it  has  been  agrd  that  the  repaymt  thof,  with 

intt  at  the  rate  hinafter  mentd,  shl  be  seed  in  mner  hinafter 
appearg. 

VI.  And  whas  it  has  been  agrd  that  the  sd  loan  shl  be  con- 
tinued &  the  intt  to  accrue  upon  the  sd  sum  of  £ ,  shl  [at 


Agreement 
for  loan  by 
seyeral  on 
separate 
accounts. 


Agreement 
to  secure 

f)re8ent 
oan  and 
future 
advances. 


to  secure 
sum  due 
on  account 
stated. 


Agreement 
for  pay- 
ment of 
compound 
interest. 

Agreement 
that  surety 
shall  joiu. 


the  option  of  the  sd,  mtgori]  accumulate  at  compound  intt  in 
mner  &  subjt  as  hinafter  appears. 

Yli.  And  whas  the  sd,  surety ^  has  agrd  to  join  in  these  psnts 
as  surety  for  the  sd,  mtgor,  in  mner  hinafter  appearg. 

of  carrying  out  the  sale.  But  it  must  be  remembered  that  great  delay  and 
expense  may  be  inourred  in  obtaining  the  production  of  the  land  oertificate,  &c. ; 
add  to  which  that  the  Registrar  might  probably  require  some  evidence  of  the 
title  of  the  person  applying  for  registration.  It  appears,  therefore,  that  it 
would  be  a  prudent  precaution  for  a  mortgagee  of  unregistered  land  to  put  on 
a  caution  against  first  registration  (L.  T.  A.,  1875,  s.  60 ;  L.  T.  B.  74  et  teq.\ 
and  on  notice  being  served  on  him  of  an  application  for  registration,  to  call  in 
his  money  unless  the  mortgagor  consents  (a)  to  lodge  the  land  certificate  with 
him,  or  (b)  to  give  him  a  registered  charge  by  way  of  further  security.  It  will 
be  also  prudent,  at  all  events  in  districts  where  registration  is  compulsory,  to 
insert  in  the  mortgage  a  covenant  by  the  mortgagor  not  to  register  without 
the  consent  of  the  mortgagee  and  making  the  mortgage  money  payable,  and  the 
power  of  sale  exercisable,  without  notice,  on  breach  of  covenant,  form  zzxyi., 
p.  60, 

(«)  See  C.  A,  1881,  a.  61. 

(^)  The  wonls  in  this  bracket  wiU  be  inserted  if  advances  may  be  made  to  the 
heirs  or  assigns  of  the  mortgagor ;  if  the  mortgaged  property  is  leasehold,  say 

*'  exs,  ads,  or  assns."   See  lu  Wattt,  22  eh.  d.  5. 

(c*)  The  vrards  in  this  bracket  wiU  be  inaeited  if  advances  may  be  made  by 
th«  representatives  or  assigns  of  the  mortgagee. 
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Tni.  And  whas  the  sd,  mtgor,  is  entitled  to  the  poly  [sevl  Title  of 
polsj  of  assurce  on  his  life,  hby  assned.  to  liS 

IX.  And  whas  the  said,  mtgor,  as  pt  of  the  intd  secy  has  ^|}^eg' 
effected  a  poly  of  assurce  on  his  life  in  the  name  of  the  sd,  {d). 

mtqee,  in  the Assurce  Socy  for  the  sum  of  £ ,  dated,  Title  of 

&c.,  nod ,  &  under  the  annl  prem  of  £ [or,  the  sevl  to  policy 

pols  of  assurce  on  his  life  in  the  name  of  the  mtgee,  wch  are  g^^^JJ 

hinafter  mentd,  namely  a  poly  in  the Assurce  Socy  for  the  name  of 

sum  of  £ ,  dated,  &c.,  nod ,  &  under  the  annl  prem  of  ™*Le\ 

£ f  a  poly,  &c,,  &c.,  or,  "  the  sevl  pols  mentd  in  the  schdle 

hto  '1. 

X.  Whas  a  poly  of  assurce  has  been  agi'd  to  be  effected  with  Guarantee 

the Co  Ld  (hinafter  called  "  the  Co  ")  &  is  intd  to  be  issued  P^^^^- 

immedly  on  the  complon  of  these  psnts  whby  in  conson  of  an 

annl  prem  of  jE the Co  will  guarantee  to  the  sd,  mtgee, 

his  ess,  ads,  &  assns,  the  paymt  of  the  sd  ppal  sum  of 

£ &  the  intt  thron  in  mner  in  the  sd  poly  mentd  &  subjt 

to  the  Condons  endorsed  thron,  &  it  is  provided  by  such  condons 
that  the  sd  poly  will  continue  from  yr  to  yr  so  long  as  the  prems 
thrunder  are  duly  pd  on  the  days  appted  for  paymt  thof  or 

within days  thrafter,  in  default  whof  the  sd  poly  will  be 

void. 
XL  And  whas  by  an  indre  dated,  &c,  &  made,  &c.,  in  conson  Mortgage 

of  the  sum  of  £ ,  pd  by  the  sd  B.,  mtgee  {e),  to  the  sd  A.,  Joi^jg^ 

the  sd  A.  covtd  with  the  sd  B.  to  pay  to  him  on  the day  Variations 

of then  next,  the  sum  of  £ ,  with  intt  for  the  same  at  j[*\j[^" 

the  rate  of p.c.  p.a.;  And  further  if  the  sd  moys  shd  not  be  leaaeholda, 

80  pd  to  pay  to  him  intt,  at  the  rate  afsd,  by  eql  half-yrly  pay-  JSldT^''^" 

mts  on  the day  of &  the  day  of on  the 

ppal  moys  for  the  time  being  remg  due  on  that  secy  ;  And  by 
the  same  indre  the  sd  A.  grted  unto  the  sd.  B.,  his  hrs  &  assns 
[among  other  hds],  All  those,  &c.,  freehd  peels,  or,  "  the  freehd 
bds  hby  assured,"  To  hold  the  same  unto  &  to  the  use  of  the  sd 
B.,  his  hrs  &  assns,  if  freehda  only, "  subjt  to  a  prove  for  redmon 

{i)  It  is  generally  better  to  give  the  particnlara  of  the  policies  assigned  in 
the  operative  part,  as  it  facilitates  the  making  ont  of  the  necessary  notices  of 
the  assignment  to  be  given  to  the  offices. 

(0  For  trustees  or  others  lending  on  a  joint  acconnt,  say,  "  mtgees  OUt  of 

moy  belongg  to  them  on  a  jt  acct;"  the  other  variations  will  be 
obvious. 
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of  the  same  premes  on  paymt  to  the  sd  fi.,  his  exs,  ads,  or  assns, 

of  the  sum  of  £ ,  with  intt  for  the  same  in  the  meantime  at 

the  rate  afsd,  on  the day  of then  next,"  if  freehds  it 

leaaehds,  "  subjt  to  the  prove  for  redmon  thinafter  contd  ;  And 
by  the  same  indre  the  sd  A.  assned  [demised]  unto  the  sd  B., 
his  exs,  ads,  &  assns,  the  premes  comprd  in  the  hinbfe  recited 
indre  of  lease.  To  hold  the  same  unto  the  sd  B.,  his  exs,  ads,  & 

assns,  for  the  residue  of  the  sd  term  of yrs  grted  by  the  sd 

lease  [except  the  last  day  thof],  subjt  to  the  prove  for  redmon 
thinafter  contd  ;  And  in  the  sd  indre  now  in  recital  wah-  contd 
a  prove  for  redmon  of  the  sd  freehd  &  leasehd  premes,  on  paymt 

to  the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sd  sum  of  £ ,  with 

intt  thron  at  the  rate  afsd,  on  the day  of then  next ; 

&  it  was  thby  agrd  that  the  sd  A.  shd  thenceforth  stand  possed 

of  the  nominal  revon  thby  reserved  of  the  sd  term  of yrs 

in  trust  for  the  sd  B.,  his  exs,  ads,  &,  assns,  subjt  to  such  equity 
of  redmon  as  might  for  the  time  being  be  subsistg  by  virtue  of 
the  prove  for  redmon  thinbfe  contd  "  [^for  copyhda  add.  And  by 
the  same  indre  the  said  A.  covtd  with  the  said  B.,  that  he  the 
sd  A.  &  his  hrs,  &  all  other  necy  pties  (if  any),  wd  forthwith,  at 
his  &  their  own  cost,  surrender  All  that,  copyhd  peels,  or,  "  the 
copyhd  hds  hinafter  mentd  &  covted  to  be  surrendered  "  to  the 
use  of  the  sd  B.,  his  hi-s  &  assns,  accdg  to  the  custom  of  the 

manor  of ,  in  the  coy  of ,  subjt  to  the  manorial  rents 

&,  services,  &  to  a  condon  for  makg  void  the  same  surrender  (a) 
correspondg  with  the  piovo  for  redmon  thinbfe  contd  as  afsd], 
[And  in  the  indre  now  in  recital  were  contd  a  prove  for  reducg 

the  rate  of  intt  on  the  sd  sum  of  £ to  the  rate  of p.c. 

p.a.  as  thrin  mentd,  &  a  power  of  sale  &  other  powers  &  provons 

for  further  securg  the  repaymt  of  the  sd  sum  of  £ &  intt], 

Condi-            ^l*  And  WHAS  [in  psuance  of  the  covt  in  that  behalf  contd 
tional         ju  f\j^Q  hinbfe  recited  indre  of  the day  of ,  or,  "  the 

surrender        .  ,  ./  '      ' 

of  copy-      within-written  indre,"]  the  sd,  vitgor,  on  the day  of , 

•         surrendered  the  sd,  or,  "  within-descd,"  copyhd  hds  &  premes, 
or,  "  the  copyhd  hds  hinafter  covtd  to  be  surrendered,"  to  the 

(a)  If  copyholds  only,  continue  as  follows : — **  on  paymt  to  the  sd  B., 

his  exs,  ads,  or  assns  of  the  sum  of  £ ,  with  intt  for  the 

same  in  the  meantime  at  the  rate  afsd,  on  the day  of 

then  next." 
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use  of  the  gd,  mtgee,  his  hrs  &  assns,  subjt  to  a  condon  for 
makg  void  the  sd  surrender  upon  paymt  to  the  sd,  mtgee,  his 

exs,  ads,    or  assns,   of  the   sum  of  £ ,  with  intt  for  the 

same  at  the  rate  of p.a  p,a.,  on  the day  of then 

next. 

XIII.  And  whas  the  sd,  (yi\  "  withiu-mentd,"  sum  of  £ State  of 

remains  owing  to  the   sd,  mtgee,  on   the  secy  of  the  hinbfe  d^^jf^P 
recited,  or,  "  within-written,"  or,  *'  ppal "  indre,  but  all  intt  for 

the  same  has  been  pd  up  to  the  date  of  these  psnts,  as  the  sd, 
mtgee,  doth  hby  acknowe. 

XIV.  And  whas  the  sd,  01%  "  within-mentd,"  sum  of  £ State  of 

togr  with  the  sum  of  £ for  intt  thron  from  the day  of  debt^re 

(makg  the  total  sum  of  £ )  remains  owing  to  the  sd,  interest  in 

mtgee,  on  the  secy  of  the  hinbfe  recited,  or,  "within-written/* 

or,  '*  ppal "  indre. 

XY.  And  whas  the  sd,  mtgee,  has  agrd  to  lend  to  the  sd.  Agreement 

migor,  the  further  sum  of  £ (c),  upon  havg  the  repaymt  ^y^^^^ 

thof,  with  intt  at  the  rate  hinafter  mentd,  seed  in  mner  hinafter 
appearg. 

XVL  And  whas  the  sd,  transferee,  has  agrd  to  pay  to  the  sd,  Agreement 

migee,  the  sd  sum  of  £ ,  the  amt  due  for  pjxd  <k  intt,  if  f^J^  ^he*' 

dny,  in  arrear  (c),  upon  havg  such  transfer  as  is  hinafter  contd  mortgagor 
of  the  sd  mtge  debt  of  £ &  intt  &  the  sees  for  the  same.       a  party. 

xviL  And  whas  the  sd,  transferee,  has,  at  the  reqt  of  the  sd,  Agreement 

migor,  agrd  to  pay  to  the  sd,  mtgee,  the  sum  of  £ ,  the  omit  Z-g^ty^^ 

owing  for  ppal,  &  intt,  if  any  (c),  upon  havg  such  tiansfer  as 

is  hinafter  contd  of  the  sd  mtge  debt  of  £ &  intt,  &  the 

sees  for  the  same. 

XVIII.  And  whas  the  sd,  transferee,  has  agrd  with  the  sd.  Agreement 

for  trans- 


(>)  Where  there  hare  been  further  advances  the  recital  will  commence  : —   Variation 

"And  whas  the  sd,  mtgee,  has  since  the  date  of  the  hinbfe-  !jjj,®'^j^ 
recited,  or, '  within-written,'  or,  *  ppal '  indre  advced  to  the  sd,  been 
mlgor,  upon  the  secy  of  the  same  indre,  further  sums  amtg  ^^^^^^ 

togr  to  the  sum  of  £ :   And  whas  the  sd,  or,  *  within- 

mentd,'  sum  of  £ ,  origl  advce,  &  the  sd  sum  of  £ , 

fwiiher  advces,  makg  togi-  £ ,  remain  owing,"  &c.,  conti/nue 

08  in  text. 

(e)  For  several  mortgagees  or  transferees  lending  on  a  joint  account,  add 

here :—"  out  of  moy  belongg  to  them  on  a  jt  acct." 
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fer  and 
farther 
adyance. 


Agreement 
for  further 
security. 

Desire  to 
redeenu 


The  same, 

another 

form. 


That 
mortgage 
money  has 
been  paid 
off  by  in- 
stalments. 


General 
agree- 
ments to 
enter  into 
coyenants. 


mtgor  (a),  to  pay  to  the  sd,  mtgee,  the  sd  sum  of  £ ,  & 

to*  lend   to  the  sd,  mtgor,  the   further  sum  of  £ ,  upon 

havg  the  paymt  of  the  sd  ppal  sums  of  £ &  £ ,  makg 

an  aggi-egate  ppal  sum  of  £ (6),  with   intt  at  the  rate 

hinafter  mentd  seed  by  a  transfer  of  the   said  mtge  debt  of 

£ &  intt  &   the   sees   for  the   same  &  orwise  in   nmer 

hinafter  appearg. 

XIX.  And  upon  havg  the  repaymt  of  the  sd  sum  of  £ & 

intt  further  seed  in  mner  hinafter  appearg. 

XX.  And  whas  the  sd,  Tntgor,  is  desirous  of  payg  off  the  sd 

ppal  sum  of  £ (c),  &  havg  the  sd,  or,  "  within-mentd," 

mtged  premes  reled  &  reconveyed  in  mner  hinafter  appearg. 

XXL  And  whas  all  ppal  moys  &  intt  wch  were  at  any  time 
owing  on  the  secy  of  the  hinbfe  recited   indre   [s]  of  mtge 

[transfer  &  further  chge]  of  the day  of  ,  &c.,  have 

been  fully  pd  &  satisfied,  as  the  said,  mtgee,  doth  hby  acknowe, 
&  the  sd,  mtgor,  is  desirous  of  havg,  &c.,  as  in  last  form. 

XXII.  And  whas  the  sd,  Tntgor  (c),  has  pd  to  the  sd,  Tnigee, 

the  sevl  sums  of  £ &  £ ,  on  the day  of & 

day  of ,  in  pt  satisfon  of  the  said  mtge  debt  of , 

&  has  pd  to  him  the  balce  thof  amtg  to  £ on  the  exon 

of  these  psnts,  &  all  intt  on  the  ppal  moys  for  the  time  being 
owing  on   the  secy  of  the  sd  indre  [s]  of  mtge  [transfer  & 

further  chge]  of  the day  of  &c.,  up  to  the  date  of 

these  psnts  has  also  been  fujJy  pd  as  the  sd,  mtgee,  doth  hby 
acknowa 

XXIII.  And  whas  it  has  been  further  agrd  that  such  other 
covts,  agrmts,  &  provons  shl  be  entd  into  &  made  by  &  betn 
the  sd  pties  hto  as  are  hinafter  contd. 

(a)  For  several  transferees  lending  on  a  joint  account,  add  here : — **  out  of 

moys  belongg  to  them  the  sd,  transferees,  on  a  jt  acct" 

(&)  If  the  security  is  to  extend  to  future  advances,  insert  here  "  with  any 

further  sums  wch  may  hrafter  be  advced  by  or  become  owing 
to  the  sd,  transferee,  his  ess,  ads,  or  assns,  as  hinafter  mentd" 

(c')  If  the  mortgagor  is  a  trustee,  say  "  out  of  moys  in  his  hands  as 

tree  of  the  sd  settlemt,  oi\  '  will,'  applicable  for  that  ppose." 


CONSIDERATIONS. 


CONSIDERATIONS. 

I.  In  CX)NS0N  of  the  sum  of  £ now  pd  to  the  sd,  nttgor,  Present 

by  the  sd,  nUgee  {d),  the  rect  whof  is  hby  acknowed.  ^"^ 

n.  In  conson  of  the  sum  of  £ now  pd  to  the  sd,  third  Sum  paid 

pty,  at  the  reqt  of  the  sd,  mtgor,  by  the  sd,  frUgee,  the  rect  &  gL^^to 

paymt  whof,  in  mner  afsd,  is  hby  acknowed.  third  party 

m.  In  CONSON  of  the  sum  of  £ so  owing  by  the  sd,  of  mort- 

fntgor,  to  the  sd,  TrUgee,  as  afsd.  gagor. 

IV.  In  conson  of  the  sevl  sums  of  £ ,  £ &  £ t^ut 

now  pd  to  the  sd,  mtg(yf\  by  the  sd,  TrUgees,  in  mner  afsd,  the  debt, 

rect  of  wch  sd  sevl  sums  the  sd,  rrUgor,  doth  hby  acknowe.  Sums  paid 

V.  In  conson  of  the  sum  of  £ now  pd  to  the  said,  on  distinct 

mtgor,  by  the  sd,  mtgee,  the  rect,  &c.,  &  of  the  covt  by  the  sd,  *^^^**- 

Prasant 

mtgee,  hinafter  contd,  for  the  loan  to  the  sd,  mtgor,  of  the  advance 

further  sum   of  £ by   the   instalmts  &  on  the   condons  *^<lcj^«- 

•^  nant  for 

hinafter  mentd.  future 

VI.  In  conson  of  all  ppal  moys  &  intt  seed  by  the  hinbfe  **^^*'^^®- 
recited  [mentd]  indre  [s]  of  mtge  [transfer  &  further  chge]  money^ 
of,  &C.,  havg  been  fully  pd  &  satisfied  in  mner  afsd.  having 

off. 


COVENANTS  FOR  PAYMENT  (e). 

I.  The  sd,  TrUgor,  hby  covts  with  the  sd,  mtgee,  to  pay  to  To  pay 
him  on  the day  of next,  uauaUy  the  first  day  for  ^^^^^ 

interest. 

(i)  For  trustees  or  others  lending  on  a  joint  account,  add  here  : — "  out  of 

moys  belongg  to  them  on  a  jt  acct." 

(e)  There  is  in  general  no  necessity  to  mention  the  representatives  of  either  As  to  men- 
the  covenantor  or  covenantee  in  a  covenant  for  payment,  the  burden  and  tioning 
benefit  of  which  (being  a  mere  personal  covenant)  passes  to  the  representatives  the  re(jre- 
of  the  respective  parties  (see  the  specimen  forms  in  the  fourth  schedule  of  the     « .v. 
C.  A^  1881,  and  s.  57)  ;  but  sometimes,  as  where  the  security  extends  to  future  parties, 
sdvances  made  by  the  representatives  of  the  mortgagee  to  the  representatives 

the  mortgagor,  they  must  be  expressly  mentioned  ;  see  lie  Watta^  22  Oh.  D.  5. 
The  words  at  the  commencement  of  the  covenant  binding  the  "  heirs,  executors, 
and  administrators  **  of  the  covenantor,  being  superfluous,  are  omitted ;  see  the 
C.  A^  1881,  8.  59,  Vol.  I.,  p.  2,  note. 

The  third  schedule  to  the  C.  A.,  1881,  gives  a  very  short  form  of  mortgage   Statutory 
(limited,  it  should  be  observed,  to  freeholds  or  leaseholds)  expressed  to  be  ^'  by   mortgage 
way  of  statutory  mortgage,**  which  by  s.  26  implies  the  ordinary  covenant  for 
payment  (see  s.  28),  and  proviso  for  redemption  ;  but  this  is  a  trifling  gain,  and 
although  the  form  may  be  *^  varied  or  added  to  as  circumstances  require,"  an 
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MORTGAGES. 


To  pay 
interest 
after  de- 
fault (a). 


By  two  or 
more 

jointly  and 
severally 
(c). 

Covenant 
by  tenant 
for  life  to 
pay  inte- 
rest daring 
his  life. 

To  pay 
present 
and  future 
advances 
id). 

Remedy  on 
covenant 
barred  by 
statute. 


paymt  ofintt,  the  sura  of  £ ,  the  ppal  8um,  with  intt  thron 

in  the  meantime  at  the  rate  of  £ p.c.  p.a.  from  the  date  of 

these  psnts. 

II.  And  further  if  the  sd  moys  shl  not  be  so  pd,  to  pay  to 
him  intt  at  the  rate  afsd  by  eql  half-yearly,  or,  "qtrly"  paymts 

on  the day  of ,  &c.,  specify  days  for  paymt,  in  every 

year  on  the  ppal  moys  for  the  time  being  remaing  due  on 
this  secy  (6). 

III.  The  sd,  covtors,  hby  jtly  &  sevUy  covt  with  the  ad, 
mtgee,  to  pay  to  him,  continue  as  informs  i,  <£  ii. 

IV.  The  sd,  tenant  for  life,  hby  covts  with  sd,  mtgee,  to  pay 
to  him  durg  the  life  of  the  said,  tenant  /o?*  life,  intt  at  the  rate 
of p.c.  p.a.  by,  &c.,  as  inform  ii. 

V.  The  sd,  mtgor,  hby,  &c.,  continue  as  in  form  L,  saying 
"  to  pay  to  the  mtgee  [his  exs,  ads,  or  assns].*'  And  also  on 
such  day  of  ,  or,  day  of as  shl  happen 

it  has  to  some  extent  come  into  use,  it  is  considered  that  its  employment  should 
be  confioed  to  small  and  simple  transactions. 

The  personal  remedy  on  a  covenant  in  a  mortgage  deed,  as  well  as  the 
remedy  against  the  land,  is  barred  by  the  lapse  of  twelve  years,  under  the  Real 
Property  Limitation  Act,  1874  (87  k,  38  Vict.  c.  57),  s.  8  ;  CSutton  v.  Sutton^ 
22  Ch.  D.  511,  followed  in  Fear  aside  v.  Flint,  ib.,  679).  Where,  however,  the 
covenant  is  by  a  surety,  payment  of  interest  by  the  mortgagor  will  prevent  the 
bar  CRe  Powert,  30  Ch.  D.  291  ;  Lewin  v.  WiUon,  1 1  App.  Ca.  689 ;  Be  FrUby, 
43  Ch.  D.  106  ;  Bame*  v.  OlerUon,  (1898)  2  Q.  B.  223).  A  charge  on  personal 
estate  is  not  affected  by  any  Statute  of  Limitations,  Mellerah  v.  Brown^  45 
Ch.  D.  225. 

As  to  the  implication  of  covenants  by  a  registered  charge,  see  auto,  p.  1. 
note  (a), 

(a)  As  to  the  rights  of  the  mortgagee  to  interest  after  default  in  the  absence 
of  a  covenant,  BesMellerth  v.  Broivn,  45  Ch.  D.  225  ;  Be  Bobert4,  14  Ch.  D.  49. 

(II)  Where  the  interest  exceeds  4  per  cent.,  having  regard  to  the  cases  of  Ex 
p,  Few'mgs,  25  Ch.  D.  338,  and  Arbuthnot  v.  BunHlaU,  W.  N.  1890, 37 ;  62  L.  T. 
234,  distinguishing  Popple  v.  Syltetter,  22  Ch.  D.  98,  it  may  be  desirable  to  add, 

*'  or  on  any  judgmt  wch  may  be  recovered  hrunder."  As  to  in- 
terest on  a  debt  proved  upon  a  debtor's  estate  under  the  Bankruptcy  Act,  1883, 
and  carrying  interest,  see  the  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  23. 

(c)  Sec  also  the  forms  of  covenants  by  several  in  Vol.  I.,  p.  605.  The  precise 
form  of  the  covenant  seems  immaterial  provided  each  covenantor  is  made  to 
covenant  severally,  and  the  shorter  form  in  the  text  wiU  suffice,  having  r^ard 
toR.  S.  C.  1883,  Order  XVI.,  rules  4  and  6.  This  form  is  suitable  for  a  cove- 
nant by  principal  and  sureties.  Judgment  recovered  against  one  of  two  joint 
contractois  is  a  bar  to  an  action  against  the  other ;  and  the  rule  applies  where 
one  is  a  married  woman  contracting  in  respect  of  her  separate  property  :  Iloare 
v.  Mblett,  [1891]  1  Q.  B.  781. 

(d)  See  ante^  p.  4,  n.  (J). 
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next  after  the  same  resply  shl  be  advanced  or  become  owing 
to  pay  to  him  [his  exors,  ads«  or  assigns]  every  other  sum  wch 
may  be  advanced  to  the  sd  mtgor  [his  hrs  or  assns],  by  or 
wch  may  become  owing  except  for  intt  from  him  [or  them]  to 
the  sd,  rrUgee,  [his  exs,  ads^  or  assns)  with  intt  thron  in  the 
meantime  at  the  mte  afsd  from  the  time  of  the  same  being 
advced  or  becomg  owing. 

vi.  The  sd,  mtgor,  hby  covts  with  each  of  the  sd,  vUgees,  To  pay 

septely  to  pay  to  him  on  the day  of next  the  sum  and  iSe- 

advced  by  him  towards  the  sd  aggi-egate  loan  of  £ as  afsd,  ^es*  ^ 

with  intt  for  the  same  in  the  meantime  at  the  rate  of p.c.  distinct 

PA  fix)m  the  date  of  these  psnts,  And  further,  continue  as  f^^^^^' 
in  farm  ir.  saying  "  on  the  ppal  moys  for  the  time  being  interest 
remaing  due  on  this  secy  in  respect  of  his  sd  advce."  default. 

VII.  The  sd,  vntgor,  hby  covts  with  the  sd,  mtgee,  to  transfer  Covenants 

into  his  name  on  the day  of next  the  sum  of  £ morti^e^ 

2J  pa  Consold  Stk,  &  in  the  meantime  to  pay  to  him  sums  of  with 
moy  eql  to  the  divds  on  the  sd  sum  of  stk,  on  the  days  for 

paymt  of  such  divds,  [or,  &  to  pay  to  him  on  the  sd day 

of intt  on  the  sum  of  £ ,  being  the  psnt  market  value 

of  the  sd  sum  of  stk  at  the  rate  of p.c.  p.a.  from  the  date 

of  these  psnts].  And  fubther,  so  long  as  the  sd  sum  of  stk  or 
any  pt  thof  shl  remain  untransferred  to  pay  to  him  sums  of 
moy  eql  to  the  divds  on  the  sd  sum  of  stk,  or  on  so  much  thof 
as  shl  for  the  time  being  remain  untransferred  on  the  days  for 
paymt  of  such  divds,  [or,  to  pay  to  him  intt  at  the  rate  afsd  by 

eql  half-yrly  paymts  on  the day  of & day  of 

in  every  yr,  on  the  ed  sum  of  £ ,  or  on  such  pt  thof 

as  shl  not  for  the  time  being  have  been  satisfied  by  a  transfer 
of  a  proportionate  part  of  the  sd  sum  of  stk]. 

VIIL  The  sd,  mtgor,  hby  covts  with  the  sd,  mtgee,  to  pay  to  To  pay 

the  sd,  mtgee,  the  sum  of  £ ,  tlce  ppal,  with  intt  for  the  ^y  "ng^. 

same  in  the  meantime  at  the  rate  of p.c.  p.a.,  by  the  inents,and 

instalmts,  at  the  times,  &  in  the  mner  follg,  that  is  to  say,  the  unpaid 
ppal  sum  of  £ by eql  half-yrly,  or,  "  qtrly  "  instalmts  principal 

As  to 
(f)    Where  the  mortgage  money  is  to  be  repaid  by  instalments,  bat  the  mort-   payment 

gagec  is  to  have  the  right  to  call  in  the  whole  sum  on  default  in  payment  of   by  instaU 

ftny  instalment  (or  on  breach  of  any  of  the  mortgagor's  covenants),  it  is   ments. 
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of  £ each,  whof  the  first  is  to  be  pd  on  the day  of 

next,  &  a  like  instalmt  on  every  subseqt day  of 

[& day  of 2  until  the  sd  ppal  sum  of  £ shl  be 

fully  pd,  &  the  intt  on  the  sd  sum  of  £ ,  or  on  so  much  thof 

as  shl  from  time  to  time  remain  unpd,  by  half-yrly,  or,  "  qtrly," 

paymts  on  every day  of ,  [& day  of ^],  along 

with  the  instalmts  of  the  ppal,  so  that  upon  each  such  day  the 
intt  up  to  that  day  shl  be  pd,  togr  with  the  instalmt  of  ppal 
On  default  then  payable  as  afsd,  [And  further,  that  in  case  at  any  time 
ment^of  ^^y  ^^  *^®  ®^  instalmts  or  intt,  or  any  part  thof  resply,  shl  be 
any  instal-  in  arrear  &  unpd  for  the  period  of  thirty  days  after  the  time 
whole  debt  hinbfe  appted  for  the  paymt  thof,  or  default  shl  be  made  in  the 
to  be  im-     pformce  or  observce  of  any  of  the  covts  on  the  pt  of  the  sd, 

mediately  .  •^  •*•  . 

payable       TTitgor,  hrin  contd  (other  than  the  covt  for  paymt  of  the  sd  ppal 

(*)•  moy  &  intt),  then  &  in  any  such  case  the  whole  of  the  sd  ppal 

moy  wch  shl  for  the  time  being  remain  unpd  shl  forthwith 

become  payable,  &  shl  be  pd  with  intt  at  the  rate  afsd  by  the 

sd,  mtgor,  to  the  sd,  mtgee,  on  demand]. 

To  pay  IX.  The  SD,  mtgor,  hby  covts  with  the  sd,  mtgee,  to  pay  to 

on  de-        ^^^  ^^  ^^^  assns  [or  any  pson  authorised  in  writg  by  him  or  them 

mand  (ft)     to  demand  the  same,]  on  demand  [in  writg  to  be  delivered 

rest.  or  sent  by  post  to  the  sd,  mtgor,  his  exs,  ads,  or  assns,  or 

Variation    left  upon  the  hds  hby  mtged]   the  sum  of  £ ,  the  ppal 

interest      «^^^wi,  with  intt  thereon  at  (c)  the  rate  of p.a  p.a.  fix)m  the 

varies  with  date  of  these  psnts. 

Bank  rate. 


generally  more  conyenient  to  insert  a  covenant  for  payment  and  proviso  for  re- 
demption, and  other  clauses  in  the  ordinary  form,  and  to  qualify  the  whole  by 
the  proviso  at  p.  3S,  form  X. ;  but  the  above  form  of  covenant  is  sometimes 
equally  convenient. 

(a)  This  provision  is  valid  ;  I7ie  Protector j  «J"tf.,  Co.  v.  OrUfe^  5  Q.  B.  D.  692. 

(V)  See  another  form  extended  to  futnre  advances,  pottj  p.  136.  It  has  been 
held  that  non-payment  on  demand  of  a  person  representing  himself  to  be  the 
agent  of  the  mortgagee,  before  the  mortgagor  has  had  an  opportunity  of  inquiring 
into  the  truth  of  the  alleged  agency,  does  not  constitute  default  in  payment  on 
demand  ;  Moore  v.  Shelley^  8  App.  Cas.  285. 

Interest  C^')  I^  ^^^  interest  is  to  vary  with  the  Bank  rate,  say  ''  at  a  rate  varyg 

^^^  k  ^^^^  *'^™®  ^  ^^™®  ^^^^  ^  being  eql  to  [or,  one  p.a  above]  the 
rate.  rate  of  discount  for  the  time  being  allowed  by  the  Governor  & 

Co  of  the  Bank  of  England  on  approved  bills  of  exchange  [but 
not  to  fall  below  5  p.c.  p.a.]  from  the  date  of  these  psnts." 
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X.  The  sd,  TrUgors,  hby  jtly  &  sevlly  covt  with  the  sd,  mtgee,  By  a  finn. 
that  the  sd,  TrUgora,  or  their  respive  hrs,  exs,  or  ads,  or  some  or  ^"^tion 
one  of  them,  or  the  sd  firm  of  Z.  &  Co  will  pay,  &c.,  for  paymt  and  future 
of  ppal  &  intt  as  in  fomi  i.,  or  pent  <t  future  advces  as  in      ^'*'^^®**- 
form  v.,  extendg  to  further  advcea  to,  "  the  sd,  mtgors,  or  their 
respive  hrs,  exs,  ads,  or  assns,  or  any  of  them,  or  the  members 
or  member  for  the  time  being  of  the  sd  firm  of  Z.  &  Co,"  cf  for 
paymt  of  intt  as  in  form  IL,  saying  tiirowghout  "  will  pay  " 
instead  of  "  to  pay." 

XL  The  sd,  mtgor,  doth  [m^gror«,  jtly  &  sevlly  do]  hby  covt  To  pay 
with  the  sd,  TrUgees,  their  exs,  ads,  &  assns  [the  sd  Bankg  Co  ^J^^^ 
&  their  assns],  that  the  sd,  rrUgor,  his  hrs,  exs,  or  ads  [the  sd  bankers  on 
mtgors,  or  their  respive  hrs,  exs,  or  ads,  or  some  or  one  of  them  ^^nt. 
or  the  members  for  the  time  being  of  the  sd  firm  of  Z.  &  Co],  Variations 

when 
mort- 


will  on  demand  in  writg  made  to  the  sd,  mtgor,  his  exs  or  ads,  ^^®"  *^® 


[mtgors, 
to  the  sd 


';  or  their  respive  exs  or  ads,  or  some  or  one  of  them,  or  gB^on  are 
d  firm  of  Z.  &  Co.]  [or  left  upon  some  pt  of  the  premes  where  the 
hby  mtged],  pay  to  the  sd,  mtgees,  their  exs,  ads,  or  assns  ^"^ "  f 
[the  sd  Bankg  Co  or  their  assns],  or  one  of  the  cashiers  for 
the  time  being  of  the  sd  bank,  the  balce  wch  on  the  acct  current 
of  the  sd,  rrdgor,  [firm  of  Z.  &  Co  for  the  time  being]  with  the 
sd,  mtgees,  [bank]  shl  be   for  the  time  being  owing  in  respt 
of  bills,  notes,  or  drafts  accepted,  pd  or  discounted,  or  advces 
made  to  or  for  the  use  or  accommodon  of  the  sd,  mtgor  [firm 
of  Z  &  Co],  &  for  intt,  commission,  or  other  usual  banker's 
chges  or  orwise,  togr  with  intt  on  the  sd  balce  from  the  time  of 
Boch  demand  being  made  or  left  till  the  time  of  paymt  at  the 

rate  of p.c.  p.a.     Provd  always,  that  where  any  moy  hby  Proviso 

seed  is  or  shl  be  also  seed  to  the  sd,  mtgees,  their  exs,  ads,  or  J^^^^right 
assigns  [the  sd  Bankg  Co  or  their  assns],  by  any  bill  or  other  to  higher 
instrumt   reservg  a  higher   rate   of  intt  than   the   rate   hby  interest  on 

reserved,  nothg  hrin  contd  shl  affect  the  rt  of  the  sd,  mtgees,  ^^^^»  ^^' 
(**)• 

(d)  It  18  conceiyed  that  this  pioyiaioii  would  not  render  the  mortgagees  liable   As  to 
to  the  risk  of  the  simple  contract  security  created  by  subsequent  bills  of  ex-   merger  of 
change,  &c.,  merging  in  the  security  of  the  covenant ;  for  the  authorities  show   lower  in 
that  merger  would  not  take  place  unless  the  lower  security  was  prior  in  date  to  ^^K^^.^ 
the  higher,  nor  even  then  if  the  latter  was  only  a  collateral  security,  nor  unless  *®^^^y' 
the  secaritles  were  for  the  same  debt  and  in  other  respects  the  remedies  were 
oo-extensive,  which  would  not  be  the  case  havinji;  regard  to  the  different  rates 
of  interest,  see  2  Dav.,  pt.  2,  pp.  60S— «09  ;  Fisher  on  Mortgages,  p.  744  ;  Ash- 
bomer  on  Mortgages,  48S  ;  Cketuyynd  v.  Allen,  (1899)  1  Ch.  353. 
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M0RT6A0ES. 


By  surety 
to  pay 
interest  on 
default  of 
mortgagor. 


their  ess,  ads,  or  assns  [the  Bank^  Co  or  their  assns]  to  recover 
by  virtue  of  any  such  bill  or  other  instrumt  such  higher  rate  of 
intt  or,  as  the  case  may  be,  the  differce  beta  such  higher  rate  & 
the  rate  wch  shl  have  been  pd  hrunder. 

xir.  Akd  the  sd,  surety ^  hby  covts  with  the  sd,  TrUgee,  that 
iu  case  default  shl  at  any  time  be  made  by  the  sd,  Totgor,  his 

hrs,  exs,  or  ads,  in  paymt  of  the  intt  on  the  sd  sum  of  £ , 

or  any  pt  thof  psuant  to  his  covt  hinbfe  contd,  then  &  in  any  & 
every  such  case  the  sd,  surety,  his  hrs,  exs,  or  ads,  will  on 
demand  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assns,  the  intt  web 
shl  be  so  in  arrear  &  unpd. 


HABENDUM. 

Freeholda.       I.  To  HOLD  the  Same  Unto  &  TO  THE  USE  of  the  sd,  mtgee, 
his  hrs  &  assns  (a)  (6),  subjt  to  the  provo  for  redmon  hinafter 
contd. 
II.  To  HOLD  the  same  Unto  the  sd,  mtgee,  henceforth  for  all 

the  residue  now  unexpired  of  the  sd  term  of yrs,  grted  by 

the  sd  indre  of  lease  (c)  (6)  subjt  to  the  provo   for  redmon 
hinafter  contd. 

IIL  To  HOLD  the  same  Unto  the  sd,  mtgee  (b),  subjt  to  the 
provo  for  redmon  hinafter  cuntd. 


Leaseholds 
mortgaged 
by  assign- 
ment or 
demise. 

Person- 
alty. 


Variation 
for  prior 
charges. 


Variations 
for  mort- 
gage by 
demise, 
and  for 
several 
leases. 


(a)  If  preferred,  for  "  his  hrs  &  assns,"  say  "  in  fee  simple ;  "  see  the 

C.  A.  1881,8.61. 
(h)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add  here, 

"  Subjt  to  the  sd  iudre  of  mtge  of  the day  of &  the 

sum  of  £ &  intt  thby  seed  as  afsd,  & ; "  "  subjt  to  the  prior 

chges  &  incumbces  to  wch  the  sd  premes  are  hinbfe  expd  to  be 

subjt  & ;  "  or  J  if  the  prior  mortgage  has  not  previously  been  mentioned, 

**  subjt  to  a  mtge  dated,  &c.,  &  made,  &a,  for  securg  the  sum  of 
£ &  intt." 

(fl)  For  a  mortgage  by  demise,  add  here,  "  except  the  last  day  thof." 
For  property  held  under  several  leases,  say,  **  for  all  the  respive  residues 

now  unexpired  of  the  sevl  terms  of yrs  & yrs  grtd 

by  the  sd  sevl  indres  of  lease ; "  if  by  demise,  add, "  except  the  last 
day  of  each  such  term." 


H  ABEND  OM.  15 

IV.  To  HOLD  the  same  Unto  &  to  the  use  of  the  sd,  traTiS'  for  trans- 

i6r  01 

feree,  his  hrs  &  assns,  snbjt  to  such  equity  of  redmon  as  the  mortga^ 

same  premes  are  now  subjt  to  by  virtue  of  the  hinbfre  recited,  ^^fjl^®" 

or,  "  mentd,"  or,  "  within  written,"  or,  "  ppal,"  indre  of  mtge  variations 

[iudres  of  mtge  &  further  chge],  on  payment  to  the  said  trana-  where  new 

/erc«,  his  exs,  ads,  or  assns  of  the  sd  sum  of  £ ,  Ute  ppal^  k  redemp- 

tlie  intt  due  &  to  become  due  for  the  same,  or,  if  a  new  equity  ^^^^^ 
of  redmon  is  created,  free  from  all  equity  of  redmon  under  or 
by  virtue   of  the   hinbfe  recited,   or,  "  mentd,*'   or,   "  within 
written,"  indre  of  mtge  [indres  of  mtges  &  further  chge],  but 
subjt  to  the  prove  for  redmon  hinafter  contd. 

V.  To  hold  the  same  unto   the   said   transferee,   for  the  The  same 
residue  now  unexpired  of  the  sd  term  for  wch  the  same  were  j^^jl®*"®" 
assned  (d)  by  the  hinbfe  recited,  or,  "  mentd,"   or,  "  within-  mortgaged 
written,"  indre  of  mtge,  subjt  to  such  equity,  &c.,  or,  if  a  new  menTor"' 
fTOvo  for  redmon  is  created,  "free  from,  &c.,  but  subjt,  &c.,"  demise. 
08  in  last  form, 

VI.  To   HOLD  the  same  premes  Unto  the  sd,   transferee.  The  same 
subjt  to   such  rt,  &c.,  or  "  free  from,  &c.,  but  subjt,"  as  in  g^^jj^T" 
form  IV. 

vn.  To  HOLD  the  same  premes  unto,  &c.,  &c.,  as  the  case  Forrecon- 

may  he,  dischged  from  the  sd  sum  of  £ &  the  intt  thron,  ^^^7^^^' 

&  all  moys  now  or  at  any  time  htofe  owing  on  the  secy  of,  & 
from  all  cbges,  claims,  &  demands  whatsr,  under  or  by  virtue  of 
the  hinbfe  recited,  or,  *'  mentd,"  or,  "  within-written  "  indre  of 
mtge,  or,  "  indres  of  mtge,  transfer,  &  further  chge." 

(«0  Where   the   mortgage   was   by  demise,  for  "  assned  *'    say    "  de-    Variations 

mised  :  "  and  if  the  mortgage  contained  a  declaration  of  trost  of  the  nominal  ^^^  ^oit- 

gage  by 
leTersion  for  the  mortgagee,  add  after  *'  mtge,"  "  AnD  for  all  the  este  of  demise, 

the  sd,  Trdgee,  in  the  sd  nominal  revon  reserved  by  the  same  ^^J^ 
indre  of  the  sd  term  created  by  the  sd  lease."  For  several  leasee, 
leases,  say,  *'  for  the  respive  residues  now  unexpired  of  the  sd  sevl 
terms  for  wch  the  same  respive  premes  were  assned  [demised] 
by  the  hinbfe  recited,  &a,  indre  of  mtge  [&  for  all  the  este  of 
the  sd,  mtgee,  in  the  sevl  nominal  revons  reserved  by  the  same 
indre  of  the  respive  terms  created  by  the  sd  leases]  subjt,  &c." 
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M0BT6AGES. 


PROVISOES    FOR    REDEMPTION  (a). 

Freeholds.       I.  Provd  ALWAYS,  &  it  is  hby  agrd  that  if  the  sd,  mtgor,  his 
hrs,  exs,  ads,  or  assns  shl  on  the  sd day  of next  pay 


to  the  sd,  mtgee,  his  exs,  ads,  or  assns,  the  sd  sum  of  £ , 

the  ppal,  with  intt  thron  in  the  meantime  at  the  rate  afsd,  the 
sd,  mtgee,  his  exs,  ads  (6),  or  assns  shl  at  any  time  thrafter, 
upon  the  reqt  &  at  the  cost  of  the  sd,  mtgor,  his  hrs,  exs,  ads, 
or  assns,  reconvey  the  premes  hinbfe  grted  (c),  to  the  use  of  the 
sd,  mtgor,  his  hrs  &  assns  (d). 


As  to  form 
of  pi'oriso 
for  re- 
demption. 


Duty  of 
mortgagee 
to 
recouvey. 

Power  of 
mortgagor 
to  reouire 
transter. 


Vesting  of 

niortgi^ 

estates  m 

personal 

represen* 

tatives. 


Variation 
for  prior 
charge. 


(a)  It  is  better  in  ordinary  cases  to  adhere  to  the  strict  form  of  proTiso  for 
redemption  on  payment  of  the  mortgage  money  on  a  specified  day,  to  ensore 
that  the  mortgagee  shall  have  the  right  of  foreclosure,  as  is  done  in  the  form  of 
mortgage  in  the  4th  sched.  to  the  C.  A.,  1881 ;  and  in  the  special  statutoiy  form 
of  mortgage  in  the  8rd  sched.  to  that  Act,  a  similar  proviso  for  redemption  is 
implied ;  see  s.  26,  above,  p.  9,  note.  But  the  power  of  the  Court  to  direct  a 
sale  instead  of  foreclosure  is  considerably  enlarged  by  the  same  Act,  s.  25. 

As  to  the  duty  of  the  mortgagee  to  reconvey  on  being  paid  off,  see  32  Sol.  J. 
717. 

By  the  G.  A.,  1881,  s.  15  (as  amended  by  the  C.  A.,  1882,  s.  12,  in  conse- 
quence of  the  decision  in  Teevan  v.  Smithy  20  Ch.  D.  724),  the  mortgagor,  or 
any  subsequent  incumbrancer,  is  entitled  on  paying  off  a  mortgage  to  require 
the  mortgagee,  including  the  registered  proprietor  of  a  charge  on  registered 
land,  C.  A.,  1881,  s.  2  (vi.)  (unless  he  is  or  has  been  in  possession)  to  transfer 
the  debt  and  security  to  any  third  person  instead  of  reconveyiog,  notwith- 
standing any  stipulation  to  the  contrary.  The  section  does  not  however  apply 
to  the  case  of  a  tenantif or  life  who  has  failed  to  keep  down  the  interest,  and  has 
obtained  the  usual  order  permitting  him  to  redeem :  Alderson  v.  Elgey,  26 
Ch.  D.  567.    See  as  to  the  previous  law,  2  Dav.,  pt.  2,  p.  280. 

As  to  notice  prior  to  paying  off  a  mortgage,  wi^poH,  NoTlOBS. 

The  presumption  is  that  limitations  in  liie  proviso  for  redemption,  different 
from  the  previous  limitations  of  the  property,  are  not  intended  to  affect  the 
rights  of  the  parties  further  than  is  necessary  for  the  security  of  the  mortgage 
money  ;  see  Heatlmr  v.  .O'Kellt  2  De  G.  &  J.  399  ;  Pl&mUy  v.  FeUon,  14  App. 
Cas,  61  ;  Be  Byron,  [1891]  3  Ch.  474. 

(ft)  By  the  C.  A.,  1881,  s.  30  (repealing  the  V.  &  P.  A.,  1874,  s.  4),  a  mort- 
gage estate  of  inheritance,  or  pur  autre  vie  limited  to  the  heir,  devolves  on  the 
death  (whether  testate  or  intestate)  of  a  sole  mortgagee  or  the  survivor  of  joint 
mortgagees  on  his  personal  representatives,  except  in  the  case  of  copyholds  to 
which  the  mortgagee  has  been  admitted  (Copyhold  Act,  1894,  s.  88) ;  the 
proviso  in  the  case  of  freeholds  should  therefore  be  for  reconveyance  by  the 

''  exs,  ads,  or  assns." 

(<t)  Or,    "  appted,"  or  "appted  &  grted,**  as  the  case  may  be;  or  if 

preferred,  "  assured,"  that  word  being  appropriate  to  any  mode  of  conveyance. 

(d)  Formerly  the  words  "  or  as  he  or  they  shl  direct "  were  inserted 
at  the  end  of  this  and  the  following  form,  but  they  may  safely  be  omitted 
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IL  Pbovd  always,  &  it  is  hby  agrd,  that  if,  &c.,  as  in  ^^''^f^^ 
precedg  form^  the  sd,  wigee,  his  exs,  ads,  or  assns  shl  at  any  by  den^ 
time  thrafter  upon  the  reqt  &  at  the  cost  of  the  sd,  mUgor^  his  ^^' 
exs,  ads,  or  assns  surrender  or  assn   the  sd  premes  hinbfe 
demised  to  the  sd,  mtgor,  his  exs,  ads,  &  assns. 

iiL  Pbovd  alwats,  &  it  is  hby  agrd  that  if,  &e.,  as  in  form  i..  Leaseholds 
the  sd,  migeey  his  exs,  ads,  or  assns,  shl  at  any  time  thraftw,  Jy  J^iSf 
upon  the  reqt  &  at  the  cost  of  the  sd,  rrUgor,  his  exs,  ads,  or  ment  or 
assns,  re-assn  the  sd  premes  hinbfe  assned  to  the  sd,  nUgor,  his  ^^^' 
exs,  ads,  &  assns. 

iv.  Provb  alwats,  &  it  is  hby  affrd  that  if,  &c.,  as  in  Freeholda 
form  I,  the  sd,  mtgeCy  his  exs,  ads  (/),  or  assns,  shl  at  any  time  holds  *"* 
thrafter,  upon  the  reqt  &  at  the  cost  of  the  sd,  migor,  his  hrs,  mortga^d 
exs,  ads,   or    assns,  reconvey  the  sd   freehd    premes   hinbfe    ^  *™*^* 
grted  (g)  to  the  use  of  the  sd,  migor,  his  hrs  &  assns,  &  sur- 
render or  assn  the  sd  leasehd  premes  hinbfe  demised  to  the  sd^ 
mtgor,  his  exs,  ads,  &  assns. 

V.  SuBJT  to  a  condon  for  makg  void  the  surrender  to  be  Copyholds 
made  in  psuance  of  this  covt  if  the  sd,  migor,  his  hrs,  exs,  ads,  3od^*^ 

or  assns  shl  on  the  sd day  of next,  pay  to  the  sd, 

intgee^  his  exs,  ads,  or  assns,  the  sd  sum  of  £ ,  with  intt  for 

the  same  in  the  meantime  at  the  rate  afsd. 

VL  SuBJT  to  a  condon  for  makg  void  the  surrender  to  be  Copyholds 
made  in  psuance  of  this  covt  correspondg  with  the  prove  for  ^tffi^ 
redmon  hinbfe  contd.  \io\^%, 

leftseholdfi 

viL  Pbovd  always,  &  it  is  hby  agrd  that  if  the  sd,  mtgor^  or  person-' 

his  hrs,  exs,  ads,  or  assns  shl  on  the  sd day  of next,  '^^^^ 

pay  to  the  sd,  m^ee,  his  exs,  ads,  or  assns,  the  sd  sum  of  £ ^  gaRe^tT 

Ht/e  ppal,  with  intt  thron  in  the  meantime  at  the  rate  afsd,  &  aecure 

shl  on  such day  of or day  of as  shl  happen  iidfature 

next  after  the  same  resply  shl  be  advced  or  become  owing,  pay  «Jvance« 


{C.  A,  1S81|  8. 15).    If  there  be  a  prior  charge  or  charges,  add,  "  subjt  to  the 

sd  prior  mtge  of  the day  of if  subsistg,"  or,  "  subjt  to 

the  sd  prior  chges  &  incumbces  hinbfe  mentd  or  refd  to,  or  such 
of  them  as  shl  for  the  time  being  be  subsistg." 

(0  For  a  form  proTiding  for  cesser  of  the  sub-term  (in  lieu  of  surrender), 
which  is  sometimes  used  in  the  case  of  a  mortgage  by  demise,  see  p.  19,  form 

JVI. 

(/)  See  note  (b)  last  page. 
(g)  See  note  (0)  last  page. 

ILK. — ^VOL.  n.  2 
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'MORTGAGES. 


In  stock 

mortgage 

(a). 


Wli«r« 
principal 
IS  to  be 
repaid  by 
instal- 
ments. 


Where 
principal 

U  to  TO 

Said  on 
emand. 


Freeholds 
or  lease- 
holds by 
trustees 
of  strict 
Nettle- 
ment 


to  the  8cl,  TrUgee,  his  exs,  ads,  or  assns,  every  other  sum  of  nioy 
wch  may  be  advoed  by  or  become  owing  (except  for  intt)  to  him 
or  them  as  afsd  with  intt  thron  as  afsd,  then  &;  in  such  case  the 
sd,  irUgee,  &c.,  as  in  farm  i.,  ii.,  in.  or  iv.,  aa  the  case  Tnay  he. 

VIII.  Provd  always,  &  it  is  hby  agrd  that  if  the  sd,  mtgor, 

his  hrs,  exs,  ads  or  assns  shl,  on  the  sd day  of next, 

transfer  into  the  name  or  names  of  the  sd,  rrUgee,  his  exs,  ads,  or 
assns,  the  sum  of  £ 2f  p.c.  Consold  Stk,  &  shl  in  the  mean- 
time pay  to  him  or  them  sums  of  moy  eql  to  the  divds  of  the  sd 

sum  of  £ Stk  on  the  days  for  paymt  of  such  divds  [or,  & 

shl  also  pay  to  him  or  them  on  the  sd day  of next, 

intt  for  the  sd  sum  of  £ in  the  meantime  at  the  rate  a&d], 

then  and  in  such  case,  &c.,  as  in  form  IIL  or  iv.  as  the  case 
may  be. 

IX.  Provd  always,  &  it  is  hby  agrd,  that  if  the  sd,  rrdgor^ 
his  hrs,  exs,  ads,  or  assns,  shl  pay  to  the  sd,  migee,  his  exs,  ads, 

or  assns,  the  sd  sum  of  £ the  ppal,  togr  with  intt  thron,  or 

on  the  unpd  pt  thof  for  the  time  being  in  the  meantime,  by  the 
instalmts,  at  the  times,  at  the  rate,  &  in  mner  hinbfe  mentd, 
psuant  to  the  covt  in  that  behalf  hinbfe  contd,  then^  &a,  as  in 
form  L,  IL,  in.  or  iv.,  as  the  case  rfwy  he. 

x.  Pkovd  always,  &  it  is  hby  agrd,  that  if  the  sd,  mtgor,  his 
hrs,  exs,  ads,  or  assns,  shl  on  demand  pay  to  the  sd,  rrdgee^  his 

exs,  ads,  or  assns,  the  sd  ppal  sum  of  £ ,  and  shl,  until 

paymt  thof,  pty  to  him  or  them  intt  on  the  sd  sum  of  £ ^  or 

on  so  much  thof  as  shl  for  the  time  being  remain  unpd  at  the 
rate  afsd  on  the  days  hinbfe  mentd,  psuant  to  the  covt  in  that 
behalf  hinbfe  contd,  then,  &c.,  as  in  form,  L,  u.,  IIL  or  IV.,  as 
the  case  Tnay  he. 

XI.  Provd,  &a,  that  if  the  sd,  trees,  or  other  the  trees  or  tree 
for  the  time  being  of  the  sd  recited  indre  of  settlemt  [will]  or 
any  pson  or  psons  inttd  in  the  equity  of  redmon  of  the  sd 
premes  hinbfe  assured,  shl,  &c.,  the  reconvce  to  he,  *'  at  the  cost 
of  the  pson  or  psons  requirg  the  same,"  freehds  to  he  re- 
oonveyedy  '*  to  the  uses  &  upon  the  trusts,  to  &  upon  wch  the 
sd  premes  stood  limd  by  virtue  of  the  hinbfe  recited  indre  of 


(a)  A  mortgage  to  secure  a  specified  sum  of  8  p.  c  stock  made  before  the 
87th  Much,  I8SS,  may  be  redeemed  by  transfer  of  the  same  som  of  2|  p.  c. 
OonsoUdated  stock,    l^ational  Debt  GonTersion  Act,  18SS,  8. 2. 
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settlemt  [willX  immedly  bfe  the  exoD  of  these  psnts,  or  such  of 
the  same  uses  and  trusts  as  shl  be  subsistg/'  Uasehda  to  he 
9u/rrendered  or  asaned,  **  to  the  sd  trees,  their  exs,  ads,  or  assns, 
or  other  the  trees  or  tree  for  the  time  being  of  the  sd  recited 
ifidre  of  settlemt  [will]  upon  the  trusts  upon  wch  the  same 
were  held  by  virtue  of  the  sd  indre  of  settlemt  [will]  immedly 
bfe  the  exon  of  these  psnts,  or  such  of  the  same  trusts  as  shl  be 
sabsistg." 

XIL  Provd,  &c.,  that  if  the  sd,  Tatgora,  or  eir  of  them  or  any  in  mort- 
peon  or  psons  inttd  in  the  equity  of  redmon  of  the  sd  premes  ^J^™. 
hinbfe  assured  shl,  &c.,  ds  inform  i.  the  reconvce  to  be,  "at  the  aons  under 
cost  of  the  pson  or  psons  requirg  the  same,"  to  such  uses,  &c.,  ^wer. 
repeatg  the  power  of  apptmt  verbatim,  &  in  default  of  &  subjt 
to  any  such  apptmt  to  the  uses  &  upon  the  trusts  to  &  upon 
web  the  equity  of  redmon  of  the  same  premes  shl  for  the  time 
being  stand  limd  or  settled." 

XIII.  Proyd,  &c.,  that  if  the  sd,  mtgora,  or  their  respive  hrs.  Freeholds 
exB,  or  ads,  or  the  members  or  member  for  the  time  being  of  ^y  i^lT^^ 
the  sd  firm  of  2L  &;  Co,  or  any  of  them  shl,  &c.,  then  the  sd, 
mtgee,  his  exs,  ads,  or  assns,  shl  at  any  time  thrafter,  upon  the 
reqt  &  at  the  cost  of  the  sd,  mtgors,  or  their  respive  hrs,  exs, 
ads,  or  assns,  reconvey  the  sd  premes  hinbfe  assured  to  them 
accdg  to  their  respive  rts  &  intts  thrin  [or  as  they  shl  direct]. 

xrv.  Provd,  &c,  that  if  the  sd,  Tntgor,  his  hrs,  exs,  ads,  or  Freeholds 

aasns,  shl  on  the day  of next,  pay  to  the  sd,  TrUgeea,  to  tea; 

their  exs,  ads,  or  assns  [the  sd  firm  of  Z.  &  Co,]  the  sd  sum  of 

£ ,  &c.,  then  the  sd,  rrUgeea,  their  exs,  ads,  or  assns,  shl  at 

any  time  thrafter,  &c. 

XV.  Provd,  &c.,  that  if  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  In  mort- 
assns,  shl  on  demand,  or  witht  any  demand  being  made,  pay  to  bimkera 
the  sd,  mtgeea,  their  exs,  ads,  or  assns  [Bankg  Co,  or  their  ^  secure 
assnsX  o^  ^^  ^^^  ^^  ^^®  cashiers  at  the  sd  bank,  the  balce  wch  current, 
shl  for  the  time  being  be  owing  as  hinbfe  mentd,  psuant  to  the 

covt  hinbfe  contd,  then  the  sd,  mtgeea,  their  exs,  ads,  or  assns 
[Bankg  Co,  or  their  assns]  shl  at  any  time  thrafter,  upon  the 
reqt,  &c. 

XVI.  Provd,  &c.,  that  if  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  Proyisofor 
assns,  shl,  &a,  da  in  form  i.,  then  &  in  such  case  the  sd  term  ^^^tgage 
hby  grted  shl  absolutely  cease  &  determine  &  become  merged  ^^  ^t^' 

in  the  revon  immedly  expectant  thron.  leaseholds 

\  2  2^  demise. 
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MORTGAGES. 


Short  fonu 
of  proviso 
for  re- 
demption 
to  follow 
the  haben- 
dum. 


XVII.  SUBJT  to  redmon  on  paymt  on  the day  of 


next,  to  the  sd,  TrUgee,  his  exs,  ads,  or  assns/  of  the  sd  sum  of 
£ &  intt,  psuant  to  the  covt  of  the  sd,  mtgor,  hinbfe  contd. 


POWERS   OF   SALE  (a). 


Ftovm*  to 
seUaad 


saW  in  th« 


FREEHOLDS,  Vaeiations  for  Copyholds,  Leaseholds 
or  Pebsonaltt,  and  where  the  Tuoi'tgage  is  Subject 
to  Prior  Charges. 

Akd  it  is  hbt  agrd  that  it  shl  be  Iful  for  the  sd,  rrUgee,  his 
^yr^^  aib,  or  assns,  at  any  time  or  times  after  the  sd day 


i\\  whu'K 


^tf>  Bt  the  O.  A^  ISSl,  &  71,  the  proyisions  of  Lord  Cran worth's  Act,  23  &  24 
YKh.  c*  iio^,  ^Tia^  powers  to  mortgagees,  were  repealed,  and  by  s.  19  et  seq. 
other  prov^^fe»  more  confonnable  to  the  ordinary  forms  of  powers,  and  more 
»ktx»nt«^^N>tt^  ^v^K  $tth$titiited.  By  s.  19  (1),  a  mortgagee,  where  the  mortgage 
w  Bu«i.le  bv  vWe^  after  1$$1,  has  to  the  like  extent  as  if  the  power  had  been  oon- 
ferieil  by  the  mort^s^re  deed,  but  no  further  (among  other  powers),  a  power, 
whea  the  rnvvt^Ea^e^mcmieT  has  become  due,  to  sell  or  concur  with  anj  other 
l^t^^u  itt  ^ilitt^  tke  mor^^aged  property,  or  any  part  thereof,  either  subject  to 
ivrk>r  chAT^r^  oc  not^  with  the  usual  provisions  as  to  the  mode  of  sale,  jtc. ;  (by 
s*  an  tv>  cv>ttYey  to  the  purchaser ;  and  (by  s.  22)  t(J  give  receipts  for  the  purchase- 
m\>uev«  It  h^  been  decided  that  a  mortgagee  of  freeholds  and  fixed  machinery 
caivuot  uuder :».  19  seU  the  fixed  machineiy  apart  from  the  freeholds,  whether 
the  machiuery  (^assee  only  as  being  affixed  to  the  land  (Be  Yatesy  38  Ch.  D. 
lUX  or  i»  expre«sJy  mentioned  in  the  conveyance  ;  Brookt  v.  Brooks,  [1894]  2 
i'h.  ^HV  As  to  a  mortgagee  of  leaseholds  with  trade  fixtures  by  sub-demiae,  see 
i!0¥t\jh^t^^  sti.\.  n»,  V.  n*mjmm,  37  Ch.  D.  64. 

By  «.  ^^  the  (K>wer  is  not  to  be  exercised  unless  and  until  (i.)  notice  requiring 
t\i^iueut  of  the  mortgage-money  has  been  served  on  the  mortgagor  (which  by 
^  i  ( vi)  inoluiies  hDj  person  deriving  title  under  him,  or  entitled  to  redeem 
th«  ittortisaK^)^  or  one  of  several  mortgagors,  and  default  has  been  made  in  paj- 
luetxt  i>f  the  mortgage-money,  or  part  thereof,  for  three  months  (ue.  calendar 
numth^)  after  *uch  service  (and  see  the  full  and  protective  provisions  in  s.  67  as 
to  th*  mvxie  of  jfiving  the  notice),  or,  (ii.)  some  interest  under  the  mortgage  is 
tu  airt>ar  and  uu^^aid  for  two  months  after  becoming  due,  or,  (iii.)  there  has 
Xf^MX  a  breaoh  ot  some  provision  contained  in  the  mortgage  or  in  the  Act,  and 
01^  the  i»art  ot  the  mortgagor  or  some  person  concurring  in  the  mortgage  to  be 
oliM>rveii  or  pei-formed,  other  than  the  covenant  for  payment ;  but  s.  21  (2) 
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of Dezt,  the  day  apptd  for  paymt,  witht  any  further 

pfOTides  for  the  protection  of  die  pttrohaser  In  case  of  a  sale  which  Is  tin- 
authorised  or  without  proper  notice,  or  otherwise  irregolar,  the  person  damnified 
hamg  his  remedy  in  damages  against  the  mortgagee.  A  bond  Jide  parchaser 
without  notice  would  be  protected  (^Bailey  v.  BarneSf  [1894]  1  Ch.  25),  even  if 
the  security  has  been  satisfied  Dicker  y.  Angertitein^  8  Ch.  D.  600),  bat  not  if 
he  knows  of  an  irregularity  which  cannot  have  been  waived,  Parkiruon  v. 
Banburyy  1  Dr.  Jc  Sm.  143,  2  De  G.  J.  &  S,  450,  L.  R.  2  H.  L.  1  ;  followed  in 
Siiwyn  y.  Oarftt^  38  Ch.  D.  273 ;  ^«.,  howeyer,  where  the  irregularity  is  one 
whidi  might  have  been  waived  (^per  Bowen,  L.J.,  38  Ch.  D.  285).  As  to  the 
meaning  of  "  waiver"  see  ib.  284  ;  Re  Thompeon,  44  Ch.  D.  492,  500.  As  to  the 
third  event  in  which  the  statutory  power  of  sale  is  made  exerciseable,  it  is  to  be 
remarked  that  there  does  not  appear  to  be  any  provision  in  the  Act  which  is 
"  to  be  observed  or  performed  by  the  mortgagor  *' ;  these  words  were  probably 
nteant  to  refer  to  the  provisions  as  to  fire  insurance  in  ss.  19  and  23,  but  those 
prorisions  only  give  powers  to  the  mortgagee,  and  if  it  is  intended  that  the 
power  of  sale  shall  be  exerciseable  in  case  the  insurance  is  not  kept  up  by  the 
mortgagor,  a  covenant  to  insure  must  be  inserted  in  the  deed,  see  in/ra,  p.  42. 

Sect  21  (3)  provides  for  the  application  of  the  purchase-money  after  discharge  Q^^p 
of  prior  incumbrances  to  which  the  sale  is  not  made  subject,  or  after  payment  provisions, 
into  Court  under  the  Act  (s.  5,  see  Vol.  I.  p.  514,  note),  of  a  sum  to  meet  any 
prior  incumbrances,  in  payment  of  the  costs  of  the  sale  or  any  attempted  sale, 
ind  of  the  mortgage-money,  interest,  and  costs,  and  payment  of  the  residue  to 
the  person  or  persons  entitled  to  the  mortgaged  property,  or  authorised  to  give 
receipts  for  the  proceeds  of  sale  (see  as  to  this  where  there  has  been  a  second 
mortgage,  West  London^  ^t.,  Bank  v.  Reliance^  4*^.,  Building  Society ^  27  Ch.  D. 
187 ;  29  Ch.  D.  954  ;  and  where  there  has  been  a  voluntary  settlement  of  the 
equity  of  redemption.  Be  Walhampton  Ettate,  26  Ch.  D.  391).  By  s.  21  (4) 
the  power  may  be  exercised  by  any  person  entitled  to  receive  and  give  a  dis- 
charge for  the  mortgage- money  ;  by  s.  21  (5),  it  is  not  to  affect  the  right  of  fore- 
closure ;  by  s.  21  (6)  the  mortgagee  is  protected  from  involuntary  losses,  and  by 
8. 21  (7)  he  is  empowered,  after  the  power  of  sale  has  become  exerciseable,  to 
recover  from  any  person  any  of  the  title  deeds  which  would  have  been  recoverable 
hj  a  purchaser  under  the  power  of  sale  (which  is  a  modification  of  s.  16  of  the 
repealed  Act). 

The  power  of  sale  and  other  powers  of  the  mortgagee  and  the  powers  relating  Statutory 
thereto  may  be  varied  or  extended  by  the  mortgagee  deed  ;  and  are  to  apply  powers 
onlr  if  and  as  far  as  a  contrary  intention  is  not  therein  expressed  (s.  19  (2,  3)  ).  may  be 

The  powers  of  the  repealed  Act  of  Lord  Cranworth  applied  to  mortgages  of  varied, 
real  and  leasehold  property  only,  but  the  C.  A.,  1881,  applies  to  mortgages  of  To  what 
sny  property  real  or  personal  (except  bills  of  sale  of  chattels  which  are  governed  mortgages 
by  the  Bills  of  Sale  Act,  1882,  Calvert  v.  Thomae,  19  Q.  B.  D.  204),  and  the  Act 
whether  the  mortgage  is  legal  or  equitable.    But  the  mortgage  must  be  by  ^PP"^* 
dt^ ;  the  statutory  powers  do  not  therefore  apply  to  a  mortgage  by  deposit 
accompanied  by  a  memorandum  not  under  seal ;  nor  to  a  mortgage  of  copyholds 
effected  by  conditional  surrender  only  ;  a  deed  of  covenant  to  surrender  would, 
it  is  apprehended,  be  a '  mortgage  within  the  Act,  but,  to  preclude  any  doubt, 
the  usual  declaration  of  trust  until  surrender  should  be  added.  Compari- 

The  Act  of  1881  is  more  beneficial  than  the  repealed  Act  as  to  the  events  in  son  with 
which  the  power  of  sale  Is  exerciseable,  and  is  more  favourable  to  the  mortgagee  the  re- 
than  the  ordinary  express  power,  as  three  months'  notice  for  payment  is  substi-  P«*'«d  Act 
tnied  for  six,  and  in  the  case  of  interest  being  in  arrear,  two  months  is  Qj^q. 

worth. 
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consent  of  the  sd,  migor,  his  hrs  or  assns  (a)  to  sell  the  sd  hds 


subfltitated  for  three.    On  the  other  hand,  the  power  of  conveying  to  the  pur- 
chaser contained  in  the  Act  of  1881  (s.  21),  which  enables  the  mortgagee  t<V 
convej  the  property  **  for  snch  estate  and  interest  as  is  subject  to  the  mortgage" 
(agreeing  with  the  ordinaiy  express  power),  is  more  restricted  than  the  power 
in  the  repealed  Act  (s.  15),  which  extended  to  "  all  the  estate  and  interest "  in 
the  property  which  the  mortgagor  "  had  power  to  dispose  of "  (except  as  to 
copyholds),  under  which  it  has  been  held  that  a  mortgagee  of  leaseholds  by 
demise  could  assign  the  whole  of  the  original  term  (^Hiatt  v.  Itillman,  19  W.  R. 
694)  ;  and  an  equitable  mortgagee  could  convey  the  legal  estate  vested  in  the 
mortgagor.  Be  Solomon^  40  Ch.  D.  508 ;  but  under  the  Act  of  1881,  this  cannot 
be  done.  Re  HodMK,  85  Ch.  D.  668. 
Provisions        The  power  of  sale  under  the  Act  is  to  be  exerciseable  "  when  the  mortgage- 
where  loan   money  has  become  due,**  differing  from  the  ordinary  express  power  which  is 
18  to  con-     exerciseable  at  any  time  after  the  day  appointed  for  payment  of  the  mortgage- 
term  or  is     i^^^^y*    ^^^  difference  is  immaterial  in  the  case  of  a  mortgage  in  the  ordinary 
repayable     ^^^°^  containing  a  covenant  for  payment  of  the  principal  on  the  first  day 
by  instal-     appointed  for  payment  of  interest ;  and  also,  as  is  conceived,  where  there  is  a 
ments.  provision  for  the  continuance  of  the  loan  for  a  term  of  years,  conditional  on  the 

punctual  payment  of  interest  or  otherwise,  or  for  repayment  by  instalments, 
with  a  provision  that  on  default  in  payment  of  any  instalment  the  whole  of  the 
mortgage-money  shall  immediately  become  due,  the  clause  for  the  protection  of 
purchasers  being  in  either  of  these  cases  sufficient  to  exclude  any  enquiry  as  to 
whether  there  has  been  a  default ;  but  where  the  money  is  payable  by  instal- 
ments without  the  right  to  call  in  the  whole  money  in  case  ot  default,  the 
statutory  power  may  require  to  be  supplemented  by  a  special  provision. 
As  to  There  may  be  a  question  what  would  be  a  sufficient  notice  to  pay  off  the 

notice.  mortgage-money  under  s.  20  where  there  is  a  second  incumbrance  (as  in  ffoole 

V.  Smith,  17  Ch.  D,  434),  but  probably  notice  to  any  person  interested  in  the 
equity  of  redemption  would  be  held  sufficient ;  or  in  the  case  of  a  mortgage  of 
land  it  would  be  sufficient  to  affix  it  to  the  mortgaged  premises,  see  Vol.  I., 
p.  461,  note. 
Mortgagee,       The  Court  will  not  interfere  with  a  mortgagee  exercising  his  power  of  sale 
to  what        (however  disadvantageously)  for  the  purpose  of  realising  his  debt  if  done  band 
extent  in     ^^  ^^^  without  collusion  with  the  purchaser  Cramer  v.  Jacob,  20  Ch.  D.  220). 
Dodtio?       ^  ^  *^®  liability  of  a  mortgagee  selling  subject  to  compensation  for  errors  in 
the  particulars  being  allowed  to  the  purchaser,  see  Tonilin  v.  Lnee,  43  Ch.  D. 
191.    A  mortgagee  in  exercising  his  power  is  not,  except  as  to  the  balance  of  his 
purchase-money  after  a  sale,  a  trustee  for  the  mortgagor,  even  if  the  mortgage 
Mortgagee    is  in  the  form  of  a  trust  for  sale  (t^.).    As  to  the  exercise  of  the  power  by  a 
solicitor  of    mortgagee  who  is  the  solicitor  of  the  mortgagor,  see  MaoUod  v.  Jones,  24  Ch.  D. 
luortgagor.   289.    A  sale  by  a  mortgagee  to  a  trustee  for  himself  is  invalid,  Henderson,  v. 


(a)  These  words  are  applicable  to  freeholds  or  copyholds.  For  leaseholds  or 
personalty,  the ''  exs,  ads,  or  assns/'  of  the  mortgagor  will  be  substituted 
throughout.  Where  leaseholds  or  personalty  are  mortgaged  with  freeholds  or 
copyholds,  the  *'  hrs,  ezs,  ads,  or  assns,"  of  the  mortgagor  will  be  the 
proper  form,  except  in  the  trust  of  the  surplus  purchase-moneys,  which  will  be 

for  the  mortgagor,  "  his  exs,  ads,  or  assns  as  psonal  este." 
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&  premes  hby  mtged  or  any  of  them  or  any  pt  or  pts  thof,  eir 
togr  or  in  peels,  &  eir  by  public  auction  or  private  contract  (b), 
it  subjt  to  any  special  or  other  stipulons  or  condons  as  to  title 
or  evidce  of  tiUe  or  orwise  wch  may  be  deemed  pper,  with 
power  to  buy  in  at  any  sale  by  auction,  &  to  rescind  or  vaiy 
any  contract  for  sale,  &  to  re-sell  the  premes  wch  shl  have 
beea  so  bought  in,  or  as  to  wch  the  contract  for  sale  shl  have 
been  rescinded,  witht  being  responsible  for  any  loss  occasioned 
thby  (c),  &  for  the  pposes  afsd  to  exte  &  do  all  such  assurces 


AMttDood^  [1894]  A.  C.  160.  As  to  a  sale  to  one  of  sereral  mortgagon,  see 
iMHidy  ▼.  J)e  Tragord,  [1897]  A.  C.  180. 

In  a  mortgage  of  real  with  leasehold  or  other  personal  property,  a  difficulty  As  to 
might  arise  on  a  sale  under  the  statutory  power  after  the  mortgagor's  death  in  surplus 
apportioning  the  surplus  proceeds  between  his  real  and  personal  representatives,  "^^ 
which  might  make  it  necessary  for  the  mortgagee  to  pay  the  money  into  Court  ™^^^^^ 
nnder the  T.  A.  1898.    In  the  ordinary  express  power  of  sale  this  is  provided  ^f  raSl^d 
for  (though  not  in  a  very  satisfactory  manner),  by  making  the  whole  of  the  personal 
sarplns  payable  to  the  personal   representatives  as  personal  estate,  and  if  estate, 
thought  desirable,  the  statutory  provisions  may  be  so  modified  (see  j^wty  p.  28, 
formz. 

A  mortgagee  of  property  containing  minerals,  can  under  his  power  of  sale  sell 
the  minerals  apart  from  the  surface,  or  Tice  ter%a^  under  the  T.  A.,  1898,  s.  44, 
as  amended  by  the  T.  A.,  1894,  s.  8,  but  the  previous  sanction  of  the  Court  must 
be  obtained  (see  Be  Beaumonty  12  Eq.  86 ;  B$  WOkintan,  13  Eq.  634 ;  Be 
Hint,  45  Ch.  D.  263).  To  obviate  the  necessity  for  an  application  to  the  Court, 
the  power  should  in  such  a  case  be  expressly  extended  to  the  sale  of  minerals 
and  surface  separately.    See  clause,  jwet,  p.  27. 

The  statutory  power  of  sale  is  adapted  for  use  and  may  be  safely  relied  on,  as   XJse  of 
it  is  in  practice  in  all  ordinaiy  cases  (except  for  property  situate  abroad)  ;  and  statutory 
may  he  varied  or  extended  if  need  be ;  but  in  important  transactions,  or  where   power  of 
any  considerable  modifications  in  the  statutory  power  would  be  required,  it  may  ^^®* 
be  better  to  insert  an  express  power.    If  the  mortgage  is  not  intended  to  carry  a 
power  of  sale,  the  Act  must  be  expressly  excluded. 

As  to  the  powers  of  sale  of  the  proprietor  of  a  registered  charge,  see  ante^   Registersd 
pp.  1  sod  2,  note  (a).  land. 

W  For  a  policy  of  assurance,  add  here  i--"  &  as   to  any  policy  of  Yariatioii 

assuroe  eir  by  way  of  sorrender  to  the  office  or  orwise."  for  policy. 

(c)  It  the  mortgage  is  subject  to  prior  charges,  add  here : — "  &  tO  make   Variation 

any  such  sale  as  afisd,  eir  subjt  to  the  sd  prior  mtge  or  chge  of  ^^t- prior 

the day  of [or,  subjt  to  any  prior  chges  or  incumbces 

affectg  the  premes  sold  or  any  pt  thof,  whether  bindg  on  the 
pson  or  psons  exercisg  this  power  or  not],  or  any  pt  thoi^  or 
(liachged  thfirom,  &  in  the  latter  case  eir  upon  the  terms  of  the 
same,  or  any  pt  thoi^  being  dischged  or  provd  for  out  of  the 
pchase-moy  or  by  paymt  into  Ct  or  orwise." 
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Events  in 
which 
power  IB 
to  be 
exercised. 


Proviso  for 
protection 
of  pur- 
chasers. 


&  things  as  he  or  they  shl  think  fit  (a) :  Pbovd  always,  &  it 
is  hby  agrd  that  the  sd,  TrUgee,  his  exs,  ads,  or  assns,  shl  not 
exercise  the  power  of  sale  hinbfe  contd,  unless  &  until  default 
shl  have  been  made  in  paymt  of  some  moys  hby  seed,  &  he 
or  they  shl  have  given  a  notice  in  writg  to  the  sd,  mtgor,  hifii 
hrs,  exB,  ads,  or  assns,  or  some  or  one  of  them,  to  pay  off  the 
moys  for  the  time  being  owing  on  this  secy,  or  left  a  notice  in 
writg  to  that  effect  (6)  at  or  upon  some  pt  of  the  sd  mtged 
premes,  &  default  shl  have  been  made  in  paymt  of  such  moys 
or  pt  thof  for  six  calr  months  from  the  time  of  givg  or  leavg 
such  notice,  or  unless  &  until  some  intt  owing  on  this  secy  shl 
be  in  arrear  for  three  calr  months  [or  unless  &  until  default  shl 
have  been  made  in  the  pformce  or  observce  of  some  covt  or 
proven  hrin  contd,  &  on  the  pt  of  the  sd,  mtgor y  his  hrs,  ezs, 
ads,  or  assns,  to  be  pformed  or  observed,  other  than  the  covt  for 
paymt  of  the  sd  ppal  moys  &  intt],  &  any  such  notice  as  afsd 
shl  be  sufft  although  not  addressed  to  any  pson  by  name  or 
description,  &  although  any  pson  or  psons  affected  thby  may 
be  unborn,  unascertained,  or  under  disability  :  Provd  also,  & 
it  is  hby  decld  that,  upon  any  sale  purportg  to  be  made  in 


Power  of 
personal 
represen- 
tatives of 
mortgagee 
to  convey. 


Provision 
that  heirs, 
&c.,  of 
mortgagee 
shaU  join 
in  convey- 
ance of 
copyholds. 

Variation 
for  per- 
sonalty. 


(a)  The  power  is  in  all  cases  given  to  the  personal  representatives  of  the 
mortgagee,  whether  the  mortgaged  property  is  real  or  personal,  so  as  to  go 
with  the  debt ;  and  as  a  mortgaged  estate  of  inheritance  now  vests  in  the 
personal  representatives  of  the  mortgagee  under  s.  80  of  the  C.  A.,  1881  (except 
in  the  case  of  copyholds  to  which  the  mortgagee  has  been  admitted,  Copyhold 
Act,  1894,  8.  88),  the  personal  representatives  can  in  the  case  of  freeholds,  or 
copyholds  to  which  the  mortgagee  had  not  been  admitted,  execute  the  neoessaiy 
conveyance  to  the  purchaser  without  the  concurrence  of  the  heir  or  devisee ; 
but  in  the  case  of  copyholds,  the  following  provision,  which  was  usual  in  the 
old  form  of  power,  should  be  added  here  to  meet  a  case  coming  within  the  last- 
mentioned  Act : — 

"  Provd  always  that  upon  a  sale  of  the  sd  copyhd  premes 
or  any  pt  thof  by  any  pson  or  psons  in  whom  the  legal  este 
thrin  shl  not  be  vested,  the  pson  or  psons  in  whom  the  same 
shl  be  vested  shl  exte  such  conveyce  thof  as  shl  be  required  for 
effectuatg  the  sale." 

(h)  For  personalty,  instead  of  *'  at  or  upon  some  pt  of  the  mtged 
premes,"  say,  *'  or  sent  such  notice  by  post  in  a  registered  Ire 
addressed  to  him  or  them  at  his  or  their  or  some  or  one  of 
their  usual  or  last  known  place  or  places  of  abode  or  business 

in  England."    See  as  to  the  mode  of  serving  notices,  the  C.  A.,  1881,  8.  67. 
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psnanoe  of  the   afsd    power  in  that  behalf,  the  pchaser  or 

pchasers  shl  not  be  bound  to  see  or  inquire  whether  eir  of  tl)e 

cases  mentd  in  the  prove  lastly  hinbfe  contd  has  happened,  or 

whether  any  default  has  been  made  in  paymt  of  any  moys  hby 

seed,  or  whether  any  moy  remains  owing  on  this  secy,  or  as 

to  the  necessity  or  expediency  of  the  condons  subjt  to  wch  the 

sale  is  made^  or  orwise  as  to  the  regularity  of  the  sale,  or  be 

affected  by  express  notice  of  any  irregularity  (c)  whatsr  tbrin, 

b  notwg  any  such  irregularity  such  sale  shl,  as  far  as  regards 

the  safety  &  proton  of  the  pchaser  or  pchasers,  be  deemed  to 

be  within  the  a&d  power  in  that  behalf,  &  be  valid  &  effectual 

aocdly,  &  the  remedy  of  the  sd,  rrvtgor,  his  hrs  or  assns  ((£),  in 

respt  of  any  breach  of  the  prove  lastly  hinbfe  contd,  or  of  any 

irregularity  in  such  sale  shl  be  in  damages  only :  And  IT  IS  Receipt 

HBY  («)  agrd  that  upon  any  such  sale  as  afed  the  rect  of  the  p^^,^^ 

sd,  TrUgee,  his  exs,  ads,  or  assns,  for  the  pchase-moy  (/)  shl  money. 

effectually  dischge   the   pchaser   or   pchasers   thfirom,  &d  from 

being  concerned  to  see  to  the  applicon  thof  or  being  answerable 

for  the  loss  or  mis-applicon  thof:  And  it  is  HBY  further  agi-d  Trusts  of 

that  the  sd,  mtgee,  his  exs,  ads,  or  assns,  shl  hold  the  moys  to  P'"^^^*®- 

arise  from  any  such  sale  as  a&d  (/)  upon  trust  in  the  first 

place,  by  &  out  of  the  same  to  reimburse  himself  or  themselves 

&  to  pay  all  costs  &  expses  incurred  in  or  about  such  sale  (g) 

or  orwise  in  respt  of  the  premes :  And  in  the  next  place,  to 

apply  such  moys  in  or  towards  satisfon  of  the  moys  for  the 

time  being  owing  on  this  secy  (A),  &  then  to  pay  the  surplus 

(if  any)  of  the  said  pchase-moys  unto  the  sd,  Tntgor,  his  hrs  or 

assns  (i):  And  it  is  HBT  further  decld  that  the  afsd  power  of  Power  may 

be  ezer- 
■ cised  by 

{e)  See  p.  20,  note  (a). 

{d)  See  p.  22,  note  (a). 

(0  The  statutory  power  to  give  receipts  in  22  &  23  Vict.  c.  85,  s.  23,  and  the 
C.  A^  1S81,  s.  22,  would  no  doubt  suffice,  but  where  an  express  power  of  sale  is 
inserted  it  is  usual  to  include  the  power  to  give  receipts. 

(/)  If  the  mortgage  is  subject  to  prior  charges,  add,  "  or  SUch  pt  thof  as 

shl  be  pd  to  him  or  them." 

(9)  That  a  mortgagee  is  entitled  to  costs  of  an  abortive  sale,  see  Farrer  v. 
Iditif  HaHland  ^  Co.,  25  Ch.  D.  636,  aff.  81  Ch.  D.  42. 

(4)  In  the  case  of  a  mortgage  of  a  policy  of  Insurance  or  other  chose  in 
■etioQ,  where  the  mortgage  is  to  continue  for  a  term,  see  the  provision,  infra, 
p.  40,  Dote  (e\ 

(t)  See  p.  22,  note  (a). 


26  .     HORTGAOES. 

">y  P^"  sale  DUtj  be  ezerased  by  any  peon  or  peons  who  ahl  for  the 

niortgagc-  tiEDe  being  be  entled  to  rece  &  give  a  di&chge  for  the  moya 

°">»^-  o<rug  oa  tlua  leey. 


SHOBT  /Ittto  for  any  Kfid  of  PBOPEETT  (o). 

OcantH-       A5I>  re  IS  KBT  a^rd  that  it  shl  be  Iful  for  the  mtgeee,  at 

■  i3»  cme  or  elibk  stKr  tbe  sd day  of next,  witbt  any 

raraiir  oob^bs  of  t^  >ctgw  to  sell  the  sd  mtged  premes,  or 

i^y  pc  :ai^  «ir  toer  or  in  peels  or  septely,  &  eir  by  public 

4.n::::>)K  4r  acri^se  cootnct  [b  in  the  case  of  any  policy  of 

usarce.  «ir  bj  »siT?fKkr  to  tbe  office  or  orwise],  &  subjt  to 

^T  RigiLluas  H  to  tide  or  orwise,  &  with  power  to  buy  in 

t;  3irt  Bjf  bv-  MKtioD,  it  to  rescind  or  vary  any  contract  for 

-^(i.  X  w  i«~4eil  vitfat  being  responaibte  for  loss,  &  to  enter 

::lu.  <(x>!.  ^  <i^  wy  agnnts,  assurces,  or  acts  for  the  ppoees 

f^Hc.  B    i.*ii  ;  F*-'l>  THiT  the  sd  power  of  sale  ahl  not  be  exercised 

^fc**  iiiiKe»  .ii^SKLh  sbl  bare  been  made  iu  paymt  of  some  rooys 

•  iB  iJ*  woL  ii  tbe  mtgee  shl  have  given  a  notice  in  writg  to  the 

—■'■'■'        n.-aw-  n.'  p*T  off  the  moys  owing  on  this  secy,  or  left  such  a 

r./C3.v  al  hts  osual  or  last  known  place  of  abode  [or  upon  the 

^i  v:;;«n1  prentesX  &  de&ult  shl  be  made  in  paymt  of  such 

:ri>.'v^  <.v  pi  iboC  for  «u;  calr  months  from  the  time  of  givg  or 

\iiLVY  iu^'h  notice,  or  unless  some  intt  due  under  this  secy 

•stwMi  ^-   !-::I  W  in  arttar  for  tivne  calr  months :  Phovd  also  that  no 

'""    ■N-bjKi^  ^1  be  concemeil  to  enquire  whether  the  last  precdg 

s  Au^  bas  been  complied  with,  or  whether  any  moy  remains 

s'4tu^  on  this  secy,  or  orwise  as  to  the  regularity  of  the  sale, 

wv-b.  »>  Ux  as  r^ards  tbe  safety  &  proton  of  the  pcbaaer,  shl 

ty>  valid  Dotwg  any  want  of  compliuice  with  the  last  precedg 

^■:*us«  i^r  other  insularity :  And  it  is  hbt  further  decld  that 

\\:0  mt£tfe  shl  out  of  the  pchase-moys  arising  upon  any  such 

^j«    pM'  all   costs   incurred  by  him  iu  or  about  the  sale  or 

ittl  Thu  IvW  »  wteplad  to  a  owe  In  which  the  interpretation  chuue,  p.  61,  u 
A  xt '  but  in  p>Q«nil.  when  bieTit]'  U  deeiied,  the  power  may  be  omitted  in 
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orwifle  in  respt  of  the  premes,  &  in  the  next  place  apply  the 
same  in  or  towards  satisfon  of  the  moys  owing  on  this  secy, 
is  then  pay  the  surplus  (if  any)  to  the  mtgor. 


IIL  Pbovd  always  &  it  is  hby  agrd  that  the  power  of  sale  Power  to 
rested   in  the   sd,  rrUgee,  his  exs,  ads,  or  assns,  by  virtue  of  J^^*^  ^^^ 
these  psnts  &  the  statute  in  that  behalf,  shl  be  extended  so  as  minerals 
to  authorise  him  or  them  to  sell  the  surface  only  of  the  said     ^^    ^' 
mtged  premes  or  any  pt  thof,  apt  from,  &  witht  the  mine  &d 
minis  in,  under,  or  upon  the  same,  or  such  mines  &  minis,  or 
any  of  them,  apt  from,  &  witht  the  surfetce  of  such  premes, 
is  with  or  witht  a  reservon  or  i^rt  of  any  rts  of  searchg  for, 
workg,  gettg,  carryg  away,  &  disposg  of  the  same  mines  &d 
minis,  &  any  other  rts  or  easemts  incidental  thto. 

iv.  Peotd  always  &  it  is  hby  agrd  that  the  power  of  sale  Power  to 
vested  in  the  sd,  mtgee,  his  exors,  ads,  or  assns,  by  virtue  of  ^^^^^ 
these  psnts  &  the  statute  in  that  behalf  shl  be  extended  so  as 
to  authorise  a  sale  by  tender  Sid  so  that  it  shl  be  in  the  uncon- 
trolled discron  of  the  pson  or  psons  sellg,  whether  such  sale  be 
made  by  public  auction,  private  contract  or  tender. 

V.  Pbovd  always,  &  it  is  hby  agrd  that  the  sd,  rrUgee,  his  cianse 
exs,  ads,  or  assns,  shl  not  exercise  the  power  of  sale  vested  in  ^l^^*^ 
him  or  them  by  virtue  of  these  psnts  Sid  the  statute  in  that  power  of 
behalf  unless  &  until,  &c.,  insert  express  provons,  see  p.  24,  but  "^  ^' 
the  agrmt  lastly  hinbfe  contd  shl  not  affect  the  provons  contd 
in  the  sd  statute  for  the  proton  of  pchasers. 

VL  And  it  is  hby  aobd  that  the  power  of  sale  conferred  on  Clause 
mtgees  by  the  Convey  &  Law  of  Ppty  Act,  1881,  shl  apply  l^l^^ 
to  this  secy,  but  witht  the  restrons  thrin  contd  as  to  givg  power  of 
notioe  or  orwise,  &  so  that  for  the  ppose  of  a  sale  of  the  sd 
premes  hby  mtged  or  any  pt  thof  under  such  statutoiy  power, 
the  whole  of  the  ppal  moy  hby  seed  shl  notwg  anythg  hrin 
contd  be  deemed  to  become  due  immedly  on  the  exon  of  these 
psnts  (6). 

(()  Where  the  mortgage  debt  is  payable  on  demand,  add :— "  although 

no  demand  of  paymt  shl  have  been  made."    For  clause  extending 

the  statutory  power  of  sale  to  the  bankruptcy,  kc^  of  the  mortgagor,  see  poH, 
p.  145. 
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Olause 
protecting 
mortgagee 
in  case  of 
registra- 
tion. 


Clause  in 
aid  of 
statutorv 
power  of 
sale  wherd 
mortgage- 
money 
repayable 
by  instal- 
ments. 


Proviso 
that 

mortgage- 
money 
shall  be 
deemed  to 
become 
doe  on  a 
specified 
dlay  for  the 
p«r^«seof 
asaje. 

t3v>i:  iu  a 

frw  ■».-n»tv. 

•*»    T      •»■ 


YIL  And  it  is  hrt  decld  that  if  an  applicon  shl  be  made 
for  the  registron  of  any  pson,  psoDs,  or  a  corporon  as  proptor 
or  proptOTS  of  the  bds  hby  mtged  or  any  pt  thof,  the  ppal 
moys  hby  seed  shall  beoome  immedly  payable  and  the  provons 
of  section  20  of  the  Conv<^  &  Law  of  Ppty  Act,  1881,  shl  not 
apply  to  this  secy. 

VIII.  Provd  always  &  it  is  hby  agrd  that  upon  any  sale 
under  the  statutory  power  in  that  behalf  the  pchaser  shl  not  be 
bound  or  concerned  to  see  or  enquire  whether  any  default  has 
l)een  made  in  paymt  of  the  sd  ppal  moy  hby  seed,  or  any 
instalmt  thof,  or  any  intt  thron  contrary  to  the  provons  hi-of, 
or  orwise  as  to  the  necessity  or  propriety  of  the  sale,  or  be 
affected  by  notice  that  no  snch  defisinlt  has  been  made  as  a6d> 
or  that  the  sale  is  orwise  nnnecy  or  impper. 

IX.  Pboyd  always  &  it  is  hby  agrd  that  for  the  ppose  of 
any  sale  of  the  sd  preroes  hby  mtged  or  any  pt  thof  under  the 
power  of  sale  vested  in  the  sd^.  migee^  his  exs,  ads,  &  assns,  by 
virtue  of  these  psnts,  fr  the  statute  in  that  behalf,  the  whole  of 
the  ppal  moy  hby  seed  shl  be  deemed  to  become  due  on  the 
day  of ^. 

X.  Provd  always  &  it  is  hbj  jLjTd  that  any  surplus  remaing 


of  the  moys  reced  on  a  sale  « vbec^>£r  in  the  lifetime  of  the  sd, 
rnftjor,  or  after  his  death "^  of  all  :c  snj  of  the  sd  premes  hby 
mtc^-  uiider  the  power  of  saie  t«C8i£  in  the  sd,  TrUgee,  his  exsy 
a.^  jr  Asssas^  by  vinse  ci  liteftt  yaissv  is  the  statute  in  that 
V->.w>r  af:^  niTnuati  ::c  *^  inik.  itt^y,  intt,  &  costs  hby  seed, 
'itt.    ••{  T%:.  *w  "U**  *!•   mnprt^.  ii&  *xj^  ads,  or  assns,  as  psonal 

;:,   7*^n--T  A;Vi.rf*  ii  »«J.>5  3feird  that  the  sd,  mtgoTy  his 

*";^  V  R554i^  n«*  ^  "i-*^  -^^^*^  v^vataact  for  the  sale  of  any  pt 

•    -,>-  ;   i:v  ^  ii»urt»t  TPfoni*  ia  ^ie  best  price  that  can  reasbly 

^    x-,:>,.n*i  ta-  ;m  ^amii.  jC  liirf  3*1  rrdgee,  his  exs,  ads,  or  assns, 

^v      ^  >*r   n'  iitt  -ilL  jau  vf  tie  pchase-moy  for  the  same, 

txr*  ^"''*  **^    "**^  ^^^^  ^*?  ^*  '^^  time  under  this  secy,  join  in 

-  ,1  -o-- "  "^*<  '7*^'**  ^*'^  *-•'  '^'^•'^  firfafier.  the  pchase-moy  so  reced 

>v.r-  II  <v^'-*  5Ujri  «£«  ifc«*pied  in  pt  dischge  of  the  ppal  sum 

^  -    v>is-'r-*  at^ats  i  h  is  hbv  agrd  that  the  power  of  sale 


(s)  See  p.  22.  note 
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conferred  on  mteees  by  the  Convcg  &d  Law  of  Ppty  Act,  1881,  excluding 

11.11-  statutory 

shl  Dot  apply  to  this  secy.  power  of 

xiiL  Pbovd  always,  &c.,  that  nothing  hrin  contd  shl  affect  "^•• 
or  prevent  the  exercise  of  the  power  of  sale  contd  in  or  incident  tmisl^"^ 
to  the  sd  indre  of  mtge  of  the day  of .  keeping 

xiY.  Frovd  always  &  it  is  hby  agrd  &  decld  that  a  sale  in  of  saf^in 
lots  of  any  leasehd  land  hby  mtged  may  be  effectuated  by  an  ^^j^^ 
assnmt  of  the  whole  of  the  ppty  demised  by  the  lease  to  one  {h). 
pchaser  &  by  the  grant  eir  by  the  mtgee,  his  exs,  ads,  or  assns,  ^^Tf^  *® 
or  by  SQch  pchaser,  his  exs,  ads,  or  assns,  to  each  of  the  other  holds  in 
pchasers  of  an  underlease  of  the  lot  pchased  by  him  for  the  ^^^  ^X 
whole  term,  less  one  day,  at  such  apportioned  rent  &  subjt  to  under- 
such  covts  as  may  be  thought  pper.  ^"®' 

XT.  Pbovd  always  &  ii  is  hby  agrd  &  decld  that  any  sale  of  Addition 
thej>remes  hby  mtged  or  any  pt  thof  may  be  made  by  the  tory  power 
vUgeCy  his  exs,  ads,  or  assns,  eir  subjt  to  or  dischged  from  (c)  ^^  second 

the  sd  mtge  debt  of  £ &  intt  or  upon  any  terms  of  in-       ^^^' 

demnity  agst  the  same  wch  the  sd,  nUgee,  his  exs,  ads,  or  assns 
may  think  fit 

XVI.  Provd  aIjWAYS  &  it  is  hby  agrd  tliat  the  provons  of  Addition 
the  67th  section  of  the  Convcg  &  Law  of  Ppty  Act,  1881,  with  ^irrefer-^ 
respt  to  notices  required  or  authorised  by  that  Act  to  be  served  ™^  ^  ^^^ 
onmtgors,  shl  apply  to  any  notices  requii-ed  or  authorised  by  i88i/s.67, 
or  under  these  psnts  to  be  served  on  or  given  to  the  sd  mtgor,  SJ?/^?" 
his  hrs,  exs,  ads,  or  assns,  or  any  of  them. 


(»)  See  Boyd  r.  Petrie,  7  Ch.  885. 

(0  Where  there  are  several  incumbranoes,  some  of  which  may  be  annuities, 

eontinue  from  this  point  as  follows : — "  all  or  any  pt  or  pts  of  the  chges 

b  incumbces  subjt  to  wch  the  sd  premes  are  hby  mtged,  &  iu 

the  last-mentioned  case  upon  the  terms  of  the  same  or  any  of 

them  or  any  pt  or  pts  thof  resply  being  pd  off  or  pchasd  out  of 

the  pchase-moy  of  the  hds  sold  or  being  provd  for  by  paymt 

into  Ct  under  the  statute  in  that  behalf  or  upon  the  terms  of 

any  investmts  being  made  [or  of  any  govemmt  or  other  life 

anny  or  annies  being  pchased]  out  of  such  pchase-moys  or  upon 

any  other  terms  of  indemnity  agst  the  sd  chges  &  incumbces  or 

any  of  them  or  any  pt  or  pts  thof  resply  wch  the  sd,  mtgee,  his 

ez8,  ads,  or  assns  shall  think  fit" 
(i)  This  clause  may  be  added  to  the  express  power  of  sale  in  lien  of  the  usual 


30 


MORTGAGES. 


Declan- 
tion  of 
tnist  of 
couyholds 
till  sar- 
render  (c). 


Power  of 
attorney  to 
tarrender 


Declara- 
tion of 
trust  of 
nominal 
reversion 
in  mort- 

leaseholds 
by  demise 

Power  of 
attorney  to 
assign  the 
reversion. 


Power  to 
mortgagee 


By  C.  A., 

1882, 
powers  of 
attorney 
can  be 
made  irre- 
vocable. 


Variation 
for  several 
leases. 


MISCELLANEOUS    CLAUSES  (6). 

I.  And  the  sd,  rrUgor,  doth  hby  declare  that  until  such 
surrender  shl  be  made,  he  the  sd,  TrUgor,  his  hrs  &  assns,  shl 
stand  seised  of  the  sd  premes  hinbfe  covted  to  be  surrendered 
in  trust  for  the  sd,  mtgee,  his  hrs  &  assns,  subjt  to  such  equity 
of  redmon  if  any  as  the  same  premes  wd  for  the  time  being 
have  been  subjt  to  if  such  surrender  had  been  made.  And  doth 
hby  irrevocably  appt  the  sd,  wigee,  his  exs,  ads,  &  assns,  & 
every  of  them  the  atty  &  attys  of  him  the  sd,  Totgor,  in  his 
name  &  on  his  behalf  at  any  time  to  surrender  the  same 
premes  psuant  to  the  covt  hinbfe  contd,  &  to  exte  &  do  all 
instrumts  &  acts  necy  or  pper  for  that  ppose. 

II.  And  the  sd,  mtgor,  doth  hby  declare  that  he  the  sd, 
mtgor,  his  exs,  ads,  &  assns,  shl  henceforth  stand  possed  of  the 

nominal  revon  hby  reserved  of  the  said  term  of years  (/), 

in  trust  for  the  sd,  mtgee,  his  exs,  ads,  &  assns,  subjt  to  such 
equity  of  redmon  (if  any)  as  may  for  the  time  being  be  sub- 
sistg  by  virtue  of  these  psnts,  &  to  dispose  thof  as  he  or  th^ 
shl  direct,  And  doth  hby  irrevocably  (d)  appt  the  sd,  wJtgee,  his 
exs,  ads,  k  assns,  &  every  of  them,  the  atty  &  attys  of  him  the 
sd,  wigor,  in  his  name  &  on  his  behalf  at  any  time  to  assn  the 
same  nominal  revon  to  the  sd,  rntgee,  his  exs,  ads,  &  assns,  or  as 
he  or  they  shl  think  fit,  subjt  to  the  equity  of  redmon,  if  any, 
for  the  time  being  subsistg  as  afsd,  &  to  exte  &  do  all  deeds, 
instrumts  &  acts  necy  or  pper  for  that  ppose.    And  it  is  hby 

provisionB  as  to  notices,  the  statutory  provisions  being  very  fnU  and  sufficient  in 
this  respect. 
(h)  As  to  variations  for  several  mortgagees,  see  p.  8,  note. 

(c)  See  p.  21,  note. 

(d)  See  the  C.  A.,  1882,  s.  8,  enabling  a  power  of  attorney  given  for  valuable 
consideration  to  be  made  irrevocable  in  favour  of  a  pnrcfaaaer  (incdodiBg  a 
mortgagee,  see  s.  1)  ;  but  it  must  be  expressed  to  be  irrevocable.  It  seems  a 
question  whether  the  power  can  be  made  available  against  the  mortgagor,  his 
heirs  or  assigns,  so  as  to  disphice  intermediate  dealings  or  devolutions.  Of 
course  an  immediate  surrender  ought,  if  possible,  to  be  taken. 

(e)  That  such  a  clause  does  not  render  the  mortgagee  liable  for  the  rent  and 
covenants  of  the  lease,  see  2  Da  v.,  Pt.  2,  p.  120  ^e  seq. 

(/)  For  several  leases,  say  here : — "  respive  nominal  revons  hby 
reserved  of  the  sevl  terms  for  wch  the  sd  respive  premes  hinbfe 
demised  are  resply  held  under  the  sd  respive  leases  ;"  and  sub- 
sequently, "  the  same  respive  nominal  revons.*' 
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agrd  that  it  shl  be  Iful  for  the  sd,  7atgee,his  exs,  ads,  &  assDs,  to  to  appoint 

appt  a  new  tree  or  new  trees  of  the  sd  nominal  revon  and  in  chaser  a 

parlar  at  any  time  or  times  to  appt  such  new  tree  or  new  trees  ^•^ 

in  the  place  of  the  wigor  or  his  assns,  or  any  tree  appted  under  nominal 

this  power  as  if  he  or  they  were  dead.  reversion 

III.  Pbotd  always  &  the  sd,  Tntgor,  doth  hby  chge  the  hds  charge  of 
hby  mtged  with  the  paymt  to  the  sd,  TrUgee,  of  intt  at  the  rate  ^^™?* 

a&d  on  the day  of & day  of in  every  yr  on  fault  {h). 

the  ppal  moys  for  the  time  being  due  on  this  secy. 

IV.  It  is  hbt  aord  that  the  sd  rrUgee  shl  be  entled  to  the  Custody 
custody  of  the  land  certfe  of  the  hds  hby  chged,  or,  "  mtged."  ^rttficate 

V.  It  is  hbt  agrd  that  the  sd  trUgor  shl  at  his  own  expse  (^')- 

exte  a  transfer  to  be  completed  by  registron  of  the  lands  hby  ^^,.^^^" 

mtged  to  'the  sd  Tntgee,  &  deliver  the  land  certfe  thof  to  the  of  r^^is- 

sd  mtgee^  and  that  the  sd  TtUgee,  his  exs,  ads,  or  assns,  shl  hold  ^teo^e^ 

the  same  hds  subjt  to  such  rt  or  equity  of  redmon  as  is  hinbfe  to  be  car- 

.j  *      ^  riedout 

COntd.  a  reffis- 

VI.  It  is  hbt  agrd  that  the  sd  Tntgor  shl  at  his  own  expse  exte  ^|™. 
and  perfect  by  r^istron  a  charge  on  the  land  hby  mtged  with  the  covenant 

paymt  to  the  sd  rfvtgee,  on  the day  of of  the  ppal  sum  in  mort- 

of  £ with  intt  at  the  rate  afsd  payable  half-yrly  on  the  ottered 

day  of and day  of in  every  yr,  and  with  a  ^^  ^ 

power  of  sale  exerciseable  after  the day  of .  and 

viL  Provd  ai.wats  &  it  is  hby  agrd  that  if  the  sd,  mtgor,  his  ^^j^'/y). 


{3)  As  to  the  effect  of  this  clause  which  takes  advantage  of  the  T.  A.,  1893,  As  to 

8^  12,  enabling  the  trust  estate  to  be  vested  by  declaration  on  an  appointment  vesting 

rfnew   trustees,   see  Landim,  ^e.   Co,  v.   Goddard,  [1897]   1   Ch.  642.    It  "ominal 

ii  conoeiTed  that  a  sole   trustee   maj  be   appointed,   notwithstanding    the  inp^f. 

vords  "  as  joint  tenants "  in  that  section  ;  see  VoL  - 1.,  p.  462,  note.    The  de-  chaser 

daration  of  trust  does  not  prevent  the  trustee  in  bankruptcy  of  the  mortgagor  under 

from  disclaiming  the  nominal  reversion  {Re  Mav^han^  14  Q.  B.  D.  956).  C.  A., 

(A)  Where  a  mortgage  is  made  by  trustees,  who  as  a  general  rule  decline  ^°°^»  *•  ^^* 
to  enter  into  any  covenants  for  payment,  some  practitioners,  for  the  purpose 
of  showing  on  what  days  interest  is  to  be  payable,  insert  a  covenant  by  the 

trastees  for  payment  of  interest  "  but   not  so  as  to  create  any  psonal 

liability  on  their  pt."  This  proviso  appears  to  be  void  for  the  repugnancy, 
ao  that  the  trustees  are  liable  on  their  covenant.  Elph.  Interp.  427.  The 
dsiae  in  the  text  avoids  this  inoonvenience. 

(t)  See  L.  T.  A.,  1897,  s.  8  (4).  This  should  be  stipulated  for  so  as  to  prevent 
the  mortgagor  creating  other  chaiges  without  the  knowledge  of  the  mortgagee. 

01  Either  of  these  clauses  may  be  inserted  in  a  mortgage  of  registered  land 
made  by  aa  unr^istered  assurance  Intended  to  be  protected  by  a  caution  only. 
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Provisiou  " 
for  reduc- 
tion of 
interest  ou 
punctual 
payment 


hrs,  exs,  ads,  or  assns,  shl  on  every  (6)  half-yrly,  or,  "  qtrly  "  day 
on  wch  the  intt  is  hinbfe  made  payable  under  this  secy  or 
within  twenty-one  days  after  (c)  each  of  such  days  resply,  pay 
to  the  sd,  rrUgee,  his  exs,  ads,  or  assns,  intt  for  the  ppai  sum  for 
the  time  being  owing  to  him  or  them  on  this  secy  at  the  rate  of 

,  the  reduced  raie,  p.a,  p.a.,  &  if  the  sd,  rrUgor,  his  hrs,  exs,  ads, 

&  assns,  shl  at  all  times  {d)  pform  and  observe  all  the  oovts  hrin 
expd  or  implied  (e),  &  on  his  or  their  pt  to  be  pformed  or 
observed  (other  than  the  covts  for  paymt  of  the  sd  ppal  sum  of 

£ &  the  intt  thron),  then  the  sd,  rrUgee,  his  exs,  ads,  or 

assns  shl  accept  intt  for  the  ppal  sum  for  the  time  being  owing 
as  afsd  at  the  rate  of ,  the  red/uced  rate,  p.c.,  p.a.,  in  lieu  of 


Proviso  for 
cesser  of 
provision. 


,  the  higher  rate,  p.c,  p.a.,  for  (/)  every  half  or  **  qtr  of  a" 

yr  for  wch  such  intt  shl  be  pd  to  him  or  them  within  such 
twenty-one  days  as  a&d.  Pbotd  that  if  the  sd,  migee,  his  exs, 
ads,  or  assns,  shl  become  entled  to  sell  the  sd  mtged  premes,  or 
if  he  or  they  shl  (whether  psonally  or  by  a  recer  appted  under 
the  power  vested  in  him  or  them  in  that  behalf,  or  by  any  Ct 
of  competent  jurisdon)  enter  into  posson  or  rect  of  the  rents  & 
profits  of  the  sd  mtged  premes  or  any  pt  thof  (g),  then  &  in 
such  case  the  proven  lastly  hinbfe  contd  for  redon  of  intt  on 
punctual  paymt  shl  cease  to  operata 


Cesser  of 
provision 
for  reduc- 
tion of 
interest. 


(a)  In  the  form  in  the  text  one  omission  to  pay  the  interest  within  21  days 
puts  a  stop  to  the  right  of  reduction.  If  it  is  intended  that  the  omission  should 
stop  the  right  for  the  current  half  year  [or  quarter],  onl^  adopt  the  variations 
in  notes  (&),  (o),  (^,  and  (/),  infra.  "Punctual"  means  •*on  the  day," 
I^dSf  ^o,y  V.  Broadhent,  [189S]  1  Gh.  348. 

(ft)  «  Any." 

(o)  For  "  each  of  such  days  resply  "  say  "  such  day.** 

(d)  "  Durg  the  precedg  half  yr  [qtr]  endg  on  such  day.'* 

(e)  This  word  has  reference  to  the  statutory  covenants  for  title. 
(/)  "  For  such  half  [qtr]  yr." 

(^)  The  provision  for  the  reduction  of  interest  would  cease  on  the  mortgagee 
entering  into  possession  without  express  provision  :  Unwn  Bank  of  Londim  v. 
Ingram,  16  Ch.  D.  53 ;  CocTtbum  v.  JSdwards,  18  Ch.  D.  449  ;  Bright  v.  Camp- 
bell, 41  Ch.  D.  388.    If  there  are  prior  incumbrances  the  following  should  be 

added  there :—"  or  in  case  any  pcdg  or  steps  shl  be  taken  by  or 
on  behalf  of  the  pson  or  psons  inttd  under  the  said  indre  of 
mtge  of  the day  of ,  [or,  inttd  in  any  of  the  sd  prior 


chges  or  incumbces],  or  any  of  such  psons,  for  exercLBg  or 
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vai.  Pkovd  ALWAYS  &  it  is  hby  agrd  that  if  the  sd,  mtgor,  his  Proviso  for 
hrs,  exs,  ads,  or  assus  shl  on  every  half-yrly  [qtrly]  day  on  wch  ance  of 
the  intt  hiobfe  made  payable  under  this  secy  until  the day  ^°*^  ^^*'  * 

p  .      .  term  cer- 

01 y  or  within  fourteen  days  after  each  of  such  days  resply  (cZ),  tain  (c). 

pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assns,  intt  for  the  ppal  sum 
for  the  time  being  owing  to  him  or  them  on  this  secy  at  tlie 
rateafsd  [or,  if  there  is  a  provofor  redon  of  intt  on  punctual 
paymt  "  at  the  rate  of  the  reduced  rate,  p.c,  p.a.],  and  if  the 
sd,  vitgor,  his  hrs,  exs,  ads,  &  assns  shl  at  all  times  pform  & 
observe  all  the  covts  hrin  expd  or  implied,  &  on  his  or  their  pt 
to  be  pformed  or  observed,  other  than  the  covts  for  paymt  of 

the  sd  ppal  sum  of  £ &  the  intt  thron,  then  the  sd,  mtgee, 

his  hrs,  exs,  ads,  or  assns  shl  not  before  the  sd day  of , 

call  in  the  sd  sum  of  £ (e)  or  any  pt  thof. 

IX.  Provd  always,  &  it  is  hby  agrd  that  the  said,  niigor,  Proviso 
bis  hrs,  exs,  ads,  or  assns,  shl  not  be  entled  to  pay  off  the  o^or^shaU 
sd  sum  of  £ ,  (e)  or  any  pt   thof,  bfe  the  sd  day  »"*  be  at 

^  liberty  to 

®*  •  pay  off  for 

X.  Provd  always,  &  it  is  hby  agrd  that  if  the  sd,  mtgor,  ^  ^^"^ 

—       __  ..   Provisofor 


enforcg  any  powers  or  remedies  for  recoverg  paymt  of  any 
moys  seed  by  the  sd  indre  of  mortge,  [or,  recoverable  in  respt 
of  any  of  the  sd  prior  chges  or  incumbces],  agst  or  upon  the  sd 
premes  hby  mtged  or  any  pt  thof/' 

(0  If  there  are  prior  incumbrances,  add  the  following  proviso  at  the  end  of   Proviso- 
the  claaae : —  where 

"Provd  also  that  in  case  any  pcdg,  &c.,  as  in  note  (g),  p,  32,  ^^j^®  "^® 
then  &  in  such  case  the  proven  hinbfe  contd  for  the  continuce  incum- 
of  the  said  loan  for  the  term  hinbfe  mentd,  or,  as  the  case  may  ^'''^"^®^- 
fe,  *for  paymt  of  the  ppal  moys  hby  seed  by  instalmts,'  shl 
cease  to  operate." 

(<0  If  the  interest  is  not  paid  punctually,  the  mortgagee  will  not  by 
receiving  it  after  it  has  become  due  waive  his  right  to  call  in  the  principal 
before  the  end  of  the  term,  Xeeiie  v.  BUcoBy  8  Ch.  D.  201.  If  no  interest  is  paid, 
time  begins  to  run  under  the  Statute  of  Limitations  as  to  both  principal  and 
interest  from  the  21  days  when  the  first  instalment  of  interest  becomes  due  ; 
&»ref  T.  Butcher,  [1891]  2  Q.  B.  509. 

(e)  Where  appropriate,  add  :— "  or  any  further  ppal   sum  or  sums 

web  may  be  advced  by  or  become  owing  to  him  o'£  them  under 

this  secy,"  "  or  any  other  ppal  moys  for  the  tiir    being  owing 

on  this  secy." 

K.E. — ^VOL.    IL  3 
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hia  hrs,  exs,  ads,  or  assng,  shl  pay  to  the  sd,  vifgec,  hia  exs,  ads, 

or  assns,  the  sd  sum  of  f ,  the  ppal,  with  iDtt  for  the  same 

at  the  rate  afsd  to  be  computed  from  the  date  of  these  psnts 
by  the  instalmts  at  the  times  &  in  the  mner  hinafter  mentd, 

that  ia   to  say,  the  sd  ppal  sum  of  £ by eql  [half] 

yrly  paymts  of  £ each,  whof  the  first'is  to  be  pd  on  the 

day  of  next  &  a  subseqt  instalmt  is  to  be  pd  on 

every day  of [& day  of ],  &  the  intt  on  the 

ppal  Slim  for  the  time  being  unpd  by  half-yrly  paymts  on  the 

day  of &  the day  of ,  whof  the  first  is  to 

be  made  on  the day  of next,  or,  aa  to  each  such 

paymt  of  ppal  &  intt,  shl  make  the  same  within  tu-enty-one 
days  after  the  day  so  appted  for  the  paymt  thof  resply,  &  if 
the  sd,  mtgor,  hie  hrs,  exa.  ads,  &  assns,  ahl  at  all  times  pforin, 
&c.,  as  in-  form  vii.,  then  the  sd,  mtgee,  his  exs,  ada,  or  assns. 

shl  accept  paymt  of  tbe  sd  sum  of  f ,  the  ppal,  &  the  intt 

thron  by  the  instalmts  at  the  times  &  in  mner  afsd. 

XI.  PROVD  AI.WAVS,  that  the  sd,  mtgor,  his  hrs,  exs.  ads,  or 
assns,  sill  be  at  liberty  at  any  time  or  times,  upon  givg  at  least 
one  cair  month's  notice  in  writg  of  his  or  their  intention  so  to 
do,  to  pay  off  all  or  any  pt  of  the  ppal  moys  for  tbe  time  being 

owing  on  this  secy,  so  that  not  less  than  £ be  so  pd  off  at 

any  one  time,  &  that  upon  any  pajmt  of  ppal  the  intt  on  the 
whole  ppal  sum  for  the  time  being  owing  be  fully  pd,  &  that 
such  partial  payment  by  anticipon  shl  not  interfere  with  the 
paymt  in  regular  course  of  the  instalmts  of  ppal  subseqtiy 
payable  psuant  to  the  proven  hinbfe  in  that  behalf  coatd,  but 
shl  only  have  the  effect  of  acceleratg  the  ultimate  paymt  of  the 
moys  remaing  owing  on  this  secy. 

xtl.  Provd,  &c.,  that  if  &  so  often  as  any  intt  due  under  the 
covt  hinbfe  contd  or  this  psnt  provon  shl  be  in  arrear  for 
twenty-one  days  after  the  day  hby  appted  for  the  paymt  thof, 
such  intt  shl  be  treated  as  an  accretion  to  the  capital  moys 
hby  seed  as  on  the  day  on  wch  the  same  ought  to  have  been 
pd,  &  shl  thenceforth  bear  intt  payable  at  the  rate  &  on  the 
days  afsd  &  this  secy  shl  extend  to  such  capitalized  intt  in 
alt  respts. 

(1)  Swp.  n.noteM. 
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xiir.  Provd  always,  &  it  is  hby  agrd  that  durg  the  life  of  the  Proviso  in 
sd  B.  [in  case  none  of  the  sd  prior  mtges  shd  be  Enforced  by  of  rever- 

sale  or  foreclosure  in  the  interval]  the  sd  ppal  sum  of  £ ^^?"  **^*f 

hby  seed  shl  not  nor  shl  any  pt  thof  be  called  in  &  [in  the  like  shall  not 

case]  the  intt  accrug  upon  the  sd  sum  of  £ durg  the  life  of  -^^  ^^^j* 

the  ad  B.  shl  be  forborne  &  the  paymt  thof  shl  not  be  required  interest 

shall  accii" 

tintil  the  death  of  the  said  B.  [or  until  one  of  the  sd  prior  mulate, 
mtges  shl  be  enforced  as  afsd]  :  And  it  is  further  exply  agrd  &  ^fV^^  ^^J^ 
ilecld  that  all  intt  wch  shl  be  forborne  under  or  by  virtue  of  the  for  life, 
prove  lastly  hinbfe  contd  shl  accumulate,  togr  with  the  intt  Variation 
lesultg  thfrom,  in  the  way  of  compound  intt  by  being  added  to   there  are 
capital,  &  shl  remain  &  be    chgeable    upon  all  &  singr   the  P"°5 

*  .  mortgage* 

premes  hby  mtged,  &  shl  to  all  intents  &  pposes  be  within  the 
«cope  &  operon  of  the  psnt  secy,  includg  all  costs,  powers,  & 
provons  hrin  contd,  &  shl  be  recoverable  agst  the  sd  A.  his  hrs, 
^xs,  &  ads  psonally,  &  remain  &  be  chged  upon  &  payable  out 
of  premes  hby  mtged. 

XIV.  And  the  sd,  rntgee,  doth  hby  covt  with  the  sd,  mfgor,  Covenant 
that  the  sd,  mtgee,  [his  exs,  ads,  or  assns]  will  from  time  to  gagee  to 
time  [subjt  as  hinafter  mentd]  advce  to  the  sd,  rtitgor  (c),  such  "**^® 
farther  sum  or  sums  of  moy  as  he  [or  they]  may  from  time  to  to  mort- 
time  require,  not  exceedg  in  the  whole  with  the  sd  sum  of  8*S<>r(rf). 

£ now  advanced  the  sum  of  £ ,  by  monthly  instalmts,  ^here  the 

one  such  instalmt  to  be  payable  on  the day  of  each  calr  advances 

month,  &  the  first  of  such  instalmts  to  be  pd  on  the day  for  build- 

of next  [&  no  such  instalmt  to  exceed  four-fifths  of  the  "*^  ^^^' 

^  ^  poses. 

prime  cost  of  the  works  exted  by  the  sd,  Tnfgor,  Ins  exs  or  ads, 
durg  the  then  precdg  calr  month   accdg  to  the  value  of  the 


(e)  See  anir,  p.  3,  note.  As  to  the  rights  of  the  parties  under  such  a 
coTenant,  and  of  an  assignee  of  the  benefit  of  the  covenant,  see  Western,  J^'c.y 
^.  T.  WeH^  [1892]  1  Ch.  271.  As  to  future  advances  on  registered  land,  sec 
L-  T.  R.  108,  pogt^  p.  79,  note.  The  form  therein  referred  to  only  contemplates 
adtaiioes  made  by  the  original  mortgagee  to  the  original  mortgagor.  In  cases 
vbere  adrancea  are  intended  to  be  made  by  the  representatives  of  the  mortgap^ee 
or  to  the  heirs  or  assigns  of  the  mortgagor,  it  will  be  convenient  to  take  a 
mortgage  on  the  same  form  as  if  the  land  was  not  registered,  and  to  take  a 
f^fistered  transfer  of  the  land. 

{i)  If  the  advances  are  to  be  made  to  the  representatives  of  the  mortgagor, 
V»  "  or  his  hrs ; "  for  leaseholds,  say,  "  exs,  ads,"  if  the  atlvances  are  to 
t:- made  to  the  assigns  of  the  mortgagor,  say,  "  his    hrs,    [exs,    ads]    or 
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same,  as  computed  by  Mr.  ,  or  failg  liim  by  Mr. 


(a); 


Declara- 
tion thcit 
8ums  ad- 
vanced by 
difierent 
mortga- 
gees are  to 
be  rateably 
secured. 


And  it  is  hhy  agrd  that  the  reashle  chfjes  of  the  sd  sur- 
veyor  shl  be  borne  by  the  sd,  rutgor,  his  hrs,  exs,  or  ads,  & 
may  be  deducted  from  the  sd  advces  hiiibfe  covted  to  be  made 
to  the  sd,  vit(jo)\  (h) :]  Provd  always,  that  in  case  the  sd^ 
'nxtgoVy  [or  the  pson  or  psons  for  the  time  being  en  tied  to  the 
benefit  of  the  covt  hinbfe  contd  for  making  the  sd  advces]  shl 
become  subjt  to  the  bkptcy  laws,  or  make  any  arrangemt  or 
composon  with  his  [or  their]  creditors,  or  shl  have  any  pt  of 
his  [or  tlieir]  cste  taken  in  exon  [or  shl  not  make  such  pro- 
gress with  the  sd  bldgs  &  works  as  will  enable  them  to  be 
completed  within  the  time  &  in  the  inner  hinbfe  proved],  [or 
shl  assn  or  pt  with  the  benefit  of  this  psnt  covt  (c)]  or  in  case 
any  covt  hrin  expd  or  implied  by  the  sd,  rnfrjur,  [or  the  psoii 
or  psons,  &c.,  <i.s  ahove]^  &  on  his  [or  their]  pt  to  be  pformed  or 
observed  other  than  the  covt  for  the  paymt  of   the  sd  ppal 

sum  of  £ with  intt  thron  shl  not  have  been  pformed  & 

observed,  then  &  in  any  such  case,  the  obligon  of  the  sd, 
Tiitfjeey  [his  exs,  ads,  or  assns]  to  make  or  continue  such  advces 
as  afsd  shl  cease :  Provd  also,  &  it  is  hby  agrd  that  this  secy 
shl  extend  to  all  sums  wch  may  be  advced  by  the  sd,  mfgeCy 
[his  exs,  ads,  or  assns]  to  or  on  acct  of  the  sd,  rnffjor,  [his  hrs, 
[exs,  ads],  or  assns]  although  the  obligon  to  make  or  continue 
the  sd  advces  may  have  ceased.  [Provd  adways  that  no 
advces  are  to  be  made  under  this  covt  after  the  death  of  the  sd 
"tntgee  (cZ)]. 

XV.  Provd  always,  &  it  is  hby  agrd  that  the  sd  sums  of 

£ i.^,  £ ,  &  the  intt  thron  resply  shl  have  no  preferce  or 

priority  the  one  over  the  other,  but  shl  be  payable  rateably  & 
eqlly  out  of  any  moys  wch  shl  be  reced,  recovered,  or  realised 
by  the  sd,  onfgeef^,  or  their  respive  exs,  ads,  or  assns,  or  any  of 
them,  under  or  by  virtue  of  these  psnts,  whether  on  a  sale  of 


(^/)  In  the  absence  of  a  contract  between  the  mortgagee  and  the  surveyor, 
the  latter  is  not  liable  to  the  former  for  statements  which  arc  untrue,  but  not 
fraudulent  in  tlie  certificate.     Le  Liecre  v.  Gould,  [1893]  1  Q.  B.  491. 

(ft)  See  note  (rf),  preceding  page. 

(6')  If  advances  are  to  be  made  to  the  as-igns  of  the  mortgagor  the  words  in 
this  bracket  will  be  omitted. 

(<f)  These  words  ought  to  be  inserted  if  advances  are  not  to  be  made  by  the 
executoi'S  and  administrators  of  the  niortj^gee. 
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the  sd  mtged  premes  or  by  action  on  any  of  the  covts  liinbfe 
eontd  or  orwise. 

XVI.  Pkovd  always,  &  it  is  hby  agrd  &  decld  betn  &  by  the  Joint 

sJ,  mtgees  or  tiriTisferees,  that  the  sd  sum  of  £ so  pd  by  *[auw^g) 

them  as  afsd  was  (/)  moy  belonging  to  them  on  a  jt  acct. 

XVII.  Provd  always,  &  it  is  hby  agrd  that  at>  betn  the  sd,  Proviso  as 
ppal,  his  hrs,  exs,  &  ads,  on  the  one  pt,  &  the  sd,  surety,  his  liability 
hrs,  exs,  &  ads,  &  the  sd  mtged  premes,  on  the  other  pt,  the  sd,  ^tween 
ppal,  his  hrs,  exs,  &  ads,  shi  be  primarily  liable  to  the  paymt  aad surety, 
of  the  movs  hbv  seed. 

XVIII.  PaovD  ALWAYS,  &  it  is  hby  agrd  that  as  betn  the  sd,  I>itto. 
^)aZ,  his  hrs,  exs,  &  ads,  &  the  sd  mtged  premes,  on  the  one  pt, 

k  the  sd,  surety,  his  hrs,  exs,  &  ads,  on  the  other  pt,  the  sd, 
fiial;  his  lira,  exs,  &  ads,  &  the  sd  mtged  premes,  shall  be 
primarily  liable  to  the  paymt  of  the  moys  hby  seed. 

XIX.  Provd  also,  &  it  is  hby  agrd  &  decld  that  the  proven  Proviso 
iiinbfe  eontd  with  respt  to  the  primary  liability  to  the  paymt  gagee  is 
•of  the  moys  hby  seed  shl  not  affect  the  mtgees,  his  exs,  ads,  or  "^**^}*^ 
assns  [w  the  pson  or  psons  for  the  time  being  entitled  to  the  declara- 
«ame  moys,  or  so  much  thof  as  shl  remain  unpd,  or  in  anywise  ^*°."  "^  ^ 
preclude  him,  them,  or    auy  of  them,  from    enforcg   or  bavg  incidence 
recourse  to  all  or  any  remedies  or  means  for  recoverg  paymt  °     *    ' 
thof  web  maj  be  available  under  these  psnts  or  orwise  at  such 

times  &  in  such  order  &  mner  as  he  or  they  shl  think  fit.] 

XX.  Provd  always,  &  it  is  hby  agrd  that,  although  as  betn  Proviso 
the  sd,  ppal  debtoi\  &  the  sd,  »uretyy  the  sd,  »iiretyy  is  only  a  slmll  be 
surety  for  the  sd,  j)/)^^,  yet  as  betn  the  sd,  8/(re^?/,  &  the  sd,  ^J'^blcasa 
inJtgeey  the  sd,  surety ,  shl  be  considered  as  a  ppal  debtor  for  all  del)tor («/). 


(<?)  By  the  effect  of  the  C.  A.,  1881,  as.  60,  61,  the  statement  that  the  advance   Joint 
i^  made  or  intern lefl  to  be  made  on  a  joint  account  is  sufficient  to  make  the  right   account 
to  the  mortgage-money  survive.    The  clause,  except  the  part  relatin/  to  further   clause. 
•atiTances,  may  be  omitted  altoiether  if  the  fact  that  the  advance  is  on  joint 
aocount  appears  elsewhere  in  the  deed.     The  joint  account  clause  will  not  affect 
the  rights  of  the  mortgagees  intrr  tte  if  in  fact  they  are  entitled  to  the  money  as 
tenants  in  common,  lU  Jarkjtnn.  34  Ch.  D.  732 ;  Steifdi  v.  Stn-M,  22  Q.  B.  D. 
537.    The  clause  in  effectual  even  if  the  mortsrage  is  (according  to  the  usual 
practice)  nut  executed  by  the  mortgagees.     El[)hin.  Introd.  152. 

(/)  For  further  advances,  add  here  :—**  &    that   any    further   sum    or   Variation 
«iims  wch  may  be  hra^ter  advced  or  pd  by  them  [or  the  survors  adyan^g '^ 
<if  them]  on  the  secy  of  these  psnts  will  be." 

(g)  The  rule  which  thi-t  clause  is  intende<l  to  exclude  is  that  any  alteration  of   Alteration 
the  contract  between  th  ;  mortgagee  and  the  principal  debtor  behind  the  back   of  contract 


the  ppal  moys  Si  intt  liby  seed,  so  that  the  sd,  surety,  his  hrs, 
exs,  or  ads,  sbl  not  be  reled  by  time  Iwing  given  to  the  sd, 
j>pal,  his  hra,  ezs,  or  adn,  or  by  any  other  varion  id  the  provous 
of  these  psnts,  or  any  other  thing  whaisr  whby  the  sd,  avrtty, 
his  hm,  exs,  or  ads,  an  a  surety  or  sureties  only,  wd  have  been 
BO  reled. 

XXI.  Provd  always,  that  the  sd,  »u.re1ij,  his  hrs,  exs,  ads, 

(  or  assns,  shI  not  be  liable  under  the  covt  or  covts  binbfe  contd 

to  pay  a  larger  sum  in  the  whole  in  reept  of  ppal  money  & 

intt  taken  togr  than  the  sum  of  £ with  intt  on  such  sum 

at  the  rate  afsd  from  the  time  of  demand  of  payment  being 
made  on  the  sd,  surety,  his  brs,  ess,  or  ads,  until  payment. 

xxH.  Provd  .always,  that  the  sd  sum  of  £ hby  seed  & 

the  intt  thrun  shI  not  constitute  a  debt  from,  &  sht  not  be 
recoverable  agst  the  sd,  Irees,  or  eir  or  any  of  them,  their  or  eir 
or  any  of  their  hrs,  exs,  or  ads  personally. 

XXiii,  Thd  sd  mt(joi-hhy  covts  with  the  sd,  m((/ee,  that  the  sd, 
mtgor,  will  durg  the  continuce  of  this  secy  duly  keep  up  the  sd 
poly  iotd  to  be  grted  by  the  Insce  Co,  &  produce  the  rects  for 
the  prems  to  the  sd,  miijep,,  his  exs,  ads,  or  asans,  on  demand,  ki 
that  in  case  of  his  or  their  making  default  in  that  behalf  it  sbl 
be  Iful  for  the  sd,  tntfjee,  his  exs,  ads,  or  assns,  to  pay  all  prems 
&  moys  from  time  to  time  payable  for  keepg  on  foot  the  sd 
puly,  &  also  at  any  time  or  times  to  effect  &  to  pay  all  prems  k 
moys  for  effectg  &  keeping  on  foot  any  other  similar  poly  or 
puis  eir  in  the  same  or  any  other  office  in  substiton  for  the  sd 
origl  poly  in  such  mner  as  he  or  they  may  think  fit.  Si  that  all 
moys  expended  by  him  or  ihem  for  keepg  on  foot  the  sd  origl 
or  any  substituted  poly  as  afsd,  or  for  effectg  any  such  sub- 
stituted poly  with  intt   thron  at  the  rate  of p.c.  p.a.  fronv 

the  time  when  the  same  sbl  be  expended,  shl  be  repd  by  the 
sd,  migoi;  his  hrs,  exs,  ads,  or  assns,  to  the  sd,  nitgee,  bis^ 
exs,  ads,  or  assns,  on  demand  Sz  in  the  meantime  shl  be  a  chge- 
on  all  the  sd  premes  hby  mtged. 

of  the  surety  not  only  discharpes  tlii'  surety  fi-om  all  periional  tiabilitj  if  he  has. 
lik'dged  hii  pcisutuil  cmlit  by  bond  oi  cDveuant  {BiiltfH  v.  B«ckeKhaK,  [I^UB] 
1  Q.  B.  27S)  ;  but  also,  if  he  has  by  the  same  eontract  pledged  his  gijods  or 
ehargcd  hia  lauda  as  seeunly  for  the  Eiame  debt,  releases  the  goods  or  lands  so 
pledged  or  charged  by  Ibe  surely  {Boltox  v,  .la'mun.  [isai  ]  2  Vh.  4S).  See 
further  as  to  this  doetritie,  2  Dav.  I't.  2,  p.  M2,  note,  aud  the  notes  to  Bret  v^ 
Jterringlen,  2  W.  k,  T..  L.  C.  Kq,  hC-i. 
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XXIV.  AnD  THE  sd,  ofidnor,  doth  liby  irrevocably  empower  the  Power  of 

.  ,  .  ,      .  •;  1  r  attorney  in 

sd,  assnee,  his  exs,  ads,  &  assns,  to  demand,  sue  tor,  recover,  assign^ 

rece,  &  give  valid  rects  for  the  sd  sum  of  f ,  the  jypal,  &  all  JJ^^'l^^jp^ 

intt  [due  &]  to  become  due  for  the  same,  in  the  name  or  names  chose  in 
of  the  sd,  aasnoVf  his  exs  or  ads,  ^r  for  the  pposes  afbd,  or  any  ^^  '^"la;- 
of  them  to  exte  &  do  all  such  instrrnts  &   things  as  shl  be 
deemed  necy  or  expedient. 

XXV.  Provd  always,  &  it  is  hby  agrd  that  the  rect  of  the  Receipt 
sd,  mtgee,  his  exs,  ads,  or  assns,  for  any  moys  [stks,  funds,  shares,  mortoage 
or  sees,  or  other  psonal  este]  pd  to  him  or  them  in  respt  of  the  *^'  poTuy 
sd  poly  hby  mtged,  shl  eflfectually  dischge  the  assurce  socy,  or, 

(a)  As  g.  25,  sab-s.  6  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),   As  to 

nuJaoe  a  chose  in  action  assignable,  where  the  assignment  is  "  absolute  ....  inciting 

TKJwer  ol 
(not  purporting  to  be  by  way  of  charge  only),"  has  been  held  to  apply  to  an  r**Q-,jgy :, 

asBignznent  upon  trust  to  receive  the  money,  and  after  payment  thereout  of  a   mortgage 

Mim  owing  to  the  assignee  to  pay  the  surplus  to  the  assignor,  or  to  an  assign-   of  chose  in 

ment  with  a  proviso  for  redemption   (^BtirliTHnm  v.  Ilall^  12  Q.  B.  D.  347,  and   action. 

Tancred  v.  Delagoa  Bay,  ijr.,  Co.,  23  Q.  B.  D.  239,  Dvrham  v.  Bvbertstm,  [1898] 

1  Q.  B.  705),  or  even  to  an  assignment  upon  trust  for  the  assignor  during  his 

life  and  after  his  death  on  other  trusts  (^Walker  v.  Bradford   Old  Bank,  12 

Q.  B.  D.  611),  or  uj)on  trust  to  hold  the  proceeds  of  the  chose  in  action  for  the 

assignor  absolutely  {Comfort  v.  BetU,  [1891]  1  Q.  B.  737),  it  is  no  longer  strictly 

necessary  in  mortgages  of  legal  any  more  than  in  those  of  equitable  choses  in 

action  to  insert  a  power  of  attorney  in  order  to  enable  the  assignee  to  sue  in  his 

own  name ;  so  that  the  clause  in  the  text  can  rarely  be  rcquiretl.    Notice  in 

uTiting  to  the  debtor  is  necessary  to  make  the  assignment  effectual  under  the 

Act.    The  case  of  policies  is  distinct,  as  they  are  made  legally  assignable  by  the 

Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144).     As  to  the  effect  of  a 

oonditioD  in  a  policy  against  assignment,  see  Be  Tvrcan,  40  Ch.  D.  5. 

A  power  of  attorney  given  fur  valuable  consideration  may  be  made  irievocable 
nnder  the  C.  A.,  1882,  s.  8,  feee  p.  30,  note. 

(h)  The  C.  A.,  1881,  s.  22,  makes  the  receipt  of  a  mortgagee  who  has  a  power   Power  for 
of  sale  under  the  Act  (t.^.,  a  mortgagee  whose  mortgage  is  made  by  deed  after   mortgagee 
lj>81)  a  sufficient  discharge  for  any  money  or  securities  (including  stocks,  funds  to  give 
and  shares,  see  s.  2.  xiv.)  comprised  in  or  arising  under  his  mortgage,  and  the   rct-oipts, 
perscn  or  corporation  transferring  the  same  is  not  concerned  to  inquire  whether  p  "' 
any  money  remains  due  under  the  mortgage  ;  and  the  money  received  under   iggj'' 
the  moitgnge  or  from  the  proceeds  of  the  securities  (after  payment  of  J  he  costs 
of  recovering  and  receiving  and  converting  the  same)  is  applicable  in  the  same 
manner  as  the  proceeds  of  a  sale  under  the  statutory  power  in  s.  19.    Tl.e 
power  of  selling  kecurities  received  by  the  mortgagee  under  his  mortgage  is 
not  expressly  given  by  s.  22,  being  left  to  depend  on  the  general  power  of  sale 
in  6.  19,  as  to  which  see  p.  20,  note.    These  statutory  provisions,  unless  it  is 
desired  in  any  way  to  vary  them,  appear  to  cover  everything  contained  iu 
claofiesxxy.  and  xxvi.in  the  text,  which  may  therefore  in  general  ]je  omitted  ; 
bat  where  the  loan  is  to  continue  for  a  term  of  years,  some  provision  may  be 
reqniied  for  the  event  of  a  policy  or  reversion  falling  in  before  the  expiration  of 
the  term  ;  for  form,  see  below,  p.  40,  note  (c).    The  section  protects  trustee:} 
who  pay  to  a  mortgagee  moneys  representing  all  the  interest  niorlgaged,  but 
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Trusts  of 
moneys  re- 
ceived in 
respect  of 
policy  {a). 


Covenant 
to  keep 
up  lite 
policy  (rf). 


Variation 
for  rever- 
sionary 
interebt. 


Variations 
where 
mortgage 
is  for  a 
term. 


"  trees  or  tree,"  or  psons  or  pson  payg  the  same  thfrom,  &  fiom 
beiog  concerned  to  see  to  the  applicon  or  being  answerable  for 
the  loss  or  misapplicon  thof,  &  that  the  assurce  socy,  07\  "trees 
or  tree/*  or  psons  or  pson,  paying  the  same,  shl  not  be  bound  or 
concerned  to  inquire  whether  any  default  has  been  made  in 
paymt  of  any  ppal  moys  or  intt  hby  seed,  or  whether  any  moy 
remains  owing  on  this  secy,  or  orwise  as  to  the  propriety  of 
such  paymt  as  afsd. 

XXVI.  And  it  is  hby  agrd,  that  if  the  sd,  mtgee,  his  exe, 
ads,  or  assns,  shl  rece  any  moys  in  respt  of  the  sd  poly  hby 
mtged,  he  or  they  shl  apply  the  same  in  the  first  place  in  or 
towards  the  pjiynit  or  dischge  of  all  costs  &  expses  incurred  in 
obtaing  paymt  of  &  receiyg  the  same  (6),  or  in  or  aboujt  the  exon 
of  the  trusts  or  powers  of  these  psnts  or  orwise  in  relou  to  the 
premes  :  And  in  the  next  place  in  or  towards  satisfon  of  the  moys 
for  the  time  being  owing  on  the  secy  of  these  psnts  (c),  &  then  pay 
the  surplus  (if  any)  thof  unto  the  sd,  mtgor,  his  exs, ads,  or  assns. 

xxvii.  And  the  sd,  mtgor,  hby  covts  with  the  sd,  nitgee,  that 
the  sd  poly  of  assurce  hby  mtged  shl  not  become  void  or  void- 
able, &  that  he,  the  sd,  7)itgo)\  will  not  do  or  suffer  anything 


does  not  render  it  incumbent  on  them  to  pay  to  him  more  than  is  due  to  him, 
lie  Boll,  [1896]  I  Ch.  1  ;  Hockey  v.  ntateni,  [1898 J  1  Ch.  350. 

(a)  See  note  (i)  preceding  page. 

(b)  For  a  reversionary  interest,  say,  "  shl  rece  any  moys,  stks,  funds, 

shares  or  sees  in  respt  of  the  sd  premes  hby  mtged,  he  or  they 
shl  by  &  out  of  the  same,  or  the  proceeds  of  the  sale  of  the  sd 
stks,  funds,  shares,  or  sees  (wch  he  is  or  they  are  hby 
authorised  to  effect)  in  the  first  place,  reimburse,  &c.,  incurred 
in  obtaing   paymt   or   transfer  of,  &   receivg  &  convertg  the 

same,"  &C.  ;   and  subsequently  after  "  pay,"  add  "  or  transfer." 

(c)  Where  the   mortgage  is  to  continue   for  a  term   of    years   proceed  as 

follows :— "  with  full  power  to  retain  in  hand  a  sufft  sum  or  fund 
to  provide  for  the  ultimate  satisfon  of  any  moys  hby  seed  wch 
shl  not  for  the  time  being  be  immedly  payable,  &  to  apply  the 
same  accdly  (any  fund  so  retained  if  not  already  invested  to 
be  invested  in  Government  stks  or  sees  &  to  accumulate  until 
the  same  shl  be  wanted  for  the  ppose  afsd)  &  then  pay  or 
transfer  the  surplus  (if  any)  of  the  sd  moys  and  premes  (includg 
the  ultimate  surplus  of  any  such  accumulated  fund  as  afsd) 
unto  the  sd,  mtgor,  his  exs,  ads,  or  assns." 

(rf)  Tho  variations  required  for  several  policies  are  obvious. 
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whby  the  sd,  mtgee,  his  exs,  ads,  or  assns,  may  bo  prevented 

frt)iu  receivg  any  of  the  moys  to  become  payable  thrunder  or 

any  pt  thof,  &  that  if  the  said  poly  ha.s  or  shl  become  voidable, 

bethesd,  TntgoVy  will  immedly  thrupon  at  his  own  cost  do  all 

things  necy  for  restorg  or  keepg  on  foot  the  same :  And  THAT  To  renew. 

if  the  sd  poly,  or  any  new  poly  or  pols  to  be  effected  as  hiuafter 

is  mentd,  has  or  shl  become  void,  the  sd,  nitgor,  will  immedly 

thrupon  at  his  own  cost  effect  or  enable  the  sd,  vitgee,  his  exs, 

ads,  or  assns,  to  effect  a  new  poly  or  pols  on  his  life  in  his  or 

their  name  or  names,  in  such  sum  or  sums  as  wd  have  been 

payable  under  the  poly  or  pols  wch  shl  have  become  void  if  the 

sd,  mtgor,  had  died :  And  that  every  such  substituted  poly  &  ^>w  poli- 

the  moys  to  become  payable  under  the  same  shl  be  subjt  to  this  subject  to 

secy,  &  the  power  of  sale  &  other  powers,  trusts,  and  provons  s®carity. 

contd  in  or  incident  to  these  psnts  in  relon  to  the  sd  origl  poly 

&  the  mo3s  to  become  payable  thrunder :  And  further  that  To  pay 

t         1         .  -11    1  1  •  n    y  '  110     premiums. 

HE  the  sd,  mtgar,  will  durg  the  continuce  of  this  secy  duly  & 
punctually  pay  the  annl  prem  or  prems  &  other  sum  or  sums  of 
rooy  (if  any)  necy  for  keepg  on  foot  the  sd  origl  poly,  &  any 
substituted  poly  or  pols,  when  the  same  shl  become  due  or 
within  one  week  thrafter,  &  will  forthwith  deliver  ihe  rect  for 
every  such  paymt  to  the  sd,  migee,  his  exs,  ads,  or  assns  :  And  Power  to 
that  if  the  sd,  mtgm\  shl  at  any  time  neglect  or  refuse  to  make  to°pa>^^'*^ 
the  pavmts  afed,  or  any  of  them,  it  shl  be  Iful  for  the  sd,  mtnee,  premiums 

L-  1  1  A  11  D     on  mort- 

als exs,  ads,  or  assns,  to  pay  the  same  :    And  THAr  all  moys  &  gagor's 

€xpses  wch  shl  be  pd  or  incurred  by  him  or  them  in  keepg  on  ^*^f^*^^^- 

foot  the  sd  origl  poly,  or  in  effectg  or  keepg  on  foot  any  such  g^j^g  ai\aU 

substituted,  poly  or  pols  as  afsd  or  orwise  in  relon  to  the  premes,  ^^  repaid 

uv  roort* 

vith  intt  for  the  same  at  the  rate  of p.c,  p.a.,  from  the  gagor, 

time  or  respive  times  of  the  same  havg  been  pd  or  expended, 

shl  be  repd  to  him  or  them  by  the  sd,  vitgor,  his  hrs,  exs,  or 

ads,  on  demand  :  And  until   repaymt  shl  be  charged  upon  (e)   and  in  the 

the  sd  premes  hby  mtged.  b/^    ^^^ 

xxviii.  And  the  mtgor  hby  covts  with  the  mtgee  that  he  the  <il»arge. 
Mtgoi^  will  duly  pay  the  prems  &  moys  payable  for  keepg  up  ^®  ®*™®' 
the  sd  poly  or  any  substituted  poly  or  pols,  &  produce  the  rects  f^^^^ 


(e)  Sometimes  a  lien  on  a  policy  for  premiums  (mid  can  be  acquired  by  a 
stianger  or  by  a  part  owner  of  the  policy,  see  Re  Leslie^  23  Ch.  D.  552  ;  cf. 
faleie  ▼.  ScdtUh  Imperial  Infce  Co.,  34  Ch.  D.  234,  and  He  Earl  of  Blnchil- 
#«'#iWkry,  39Ch.  D.  168. 
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for  the  same  to  the  ndgee  on  demand,  &  will  not  do  or  suflfer 
anythg  whby  the  sd  poly  may  become  voidable  or  void  :  And  if 
the  same  shl  become  voidable  or  void,  will  immedly,  at  his  own 
cost,  do  all  things  necy  for  restorg  or  renewg  the  same :  And 
THAT  every  such  substituted  poly  or  pols  shl  be  subjt  in  all 
respts  to  this  secy  :  And  that  in  case  of  default  on  the  pt  of 
the  Tiitgor  in  the  pformce  of  any  of  his  covts  in  relon  to  the  sd 
poly  or  pols,  the  mtgee  may  at  the  cost  of  the  mtgor  do  what  is 
necy  to  make  good  such  default,  &  that  any  moys  expended  by 

him  in  that  behalf  with  intt  at  the  same  at  the  rate  of 

p.c,  p.a.  from  the  time  of  the  paymt  of  the  same  shl  be  repd  by 
the  TYvtgor  on  demand,  &  in  the  meantime  shl  be  a  chge  on  the 
sd  mtged  premes. 

XXIX.  And  the  sd,  nitgor,  hby  covts  with  the  sd,  migee, 
that  he  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assns^  will  durg  the 
continuce  of  the  psnt  secy  keep  the  sd  messes,  bldgs  (a),  & 
premes  comprd  in  or  subjt  to  this  secy,  &  all  messes,  bldgs,  & 

(r/)  Add  if  required  **  machy/*      The  form  in  the  text  applies  to  txitting 
messuages,  &c.,  described  in  the  parcels.    It  may  be  better  in  some  cases  to  say, 

"  all  messes,  bldgs  &  premes  for  the  time  being  comprd,  &c." 

(ft)  The  C.  A.,  1881,  s.  19  (i)  (ii)  (supersctling  Lord  Cranworth's  Act,  23  k  24 
Vict.  c.  145,  in  this  respect),  gives  to  a  mortgagee,  where  the  mortgage  is  bj 
deed  and  made  after  the  commencement  of  the  Act,  a  power  at  any  time  u> 
insure  and  keep  insured  against  fire  any  building,  effects,  or  property  of  an  in- 
surable nature  comprised  in  the  mortgage,  and  to  add  the  premiums  to  the 
mortgage  debt,  so  as  to  carry  interest  at  the  same  rate.  By  s.  23  (1)  the  amount 
of  an  insurance  so  effected  by  the  mortgagee  is  not  to  exceed  the  amount  speci- 
fietl  in  the  mortgage,  or  if  no  amount  is  specified  is  not  to  exceed  two-thirds  of 
the  value  of  the  property  ;  and  (2)  he  is  not  to  effect  an  insurance  where  there 
is  a  declaration  in  the  mortgage  that  no  insurance  is  requireil,  or  where  au 
insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor  in  accortlance  with  the 
mortgage,  or  where  the  mortgige  contains  no  stipulation  as  to  insurance, 
and  the  mortgagor  insures  to  the  amount  in  which  the  mortgagee  is  authorised 
by  the  Act  to  insure.  By  s.  23  (3)  the  money  received  on  an  insurance,  whether 
effected  under  the  mortgage  or  the  Act,  is.  if  the  mortgagee  so  requires,  to  be 
applied  in  making  gi)otl  the  loss  or  damage  ;  but  (4)  the  mortgagee  may  (with- 
out prejudice  to  any  obligation  to  the  contrary  imposetl  by  law  or  special  con- 
tract) require  the  money  to  be  applied  in  discharge  of  the  mortgage.  Theae 
provisions  may,  by  s.  19  (2,  3),  be  varied,  extended,  or  excluded  by  the  mortgage 
and  are  by  the  L.  T.  A.,  1897,  s.  9  (2),  ajiplied  to  registered  charges.  See  as  to 
the  previous  law,  2  Dav.  Prcc,  pt.  2,  pp.  54.  et  teq. 

It  should  be  borne  in  mind  that  the  Act  does  not  apply  unless  the  mortgage 
is  by  deed.  The  statutory  provisions,  though  less  fuU  in  some  points  of  detail 
than  the  clause  in  the  text,  appear  to  be  sufficiently  protective  to  the  mortgagee 
to  be  relied  on  in  ordinary  cases ;  but  as  the  Act  only  gives  the  mortgagee 
power  to  insure  in  case  of  default  of  the  mortgagor,  and  does  not  imply  any 


re  pain. 
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ppty  wch  may  from  time   to  time  be  so  coraprd  or  subjt  (c)  Variations 

insured  agst  loss  or  damage  by  fire  (d)  in  the  sum  of  £ at  covenant 

the  least  [wch  shl  be  distributed  betn  the  sevl  houses  &  bldgs  ^^fj^®*^ 
hby  mtged  in  mner  provd  in  the  schdle  hto  or  as  near  thto  as 
may  be],  or,  "  to  the  full  value  thof,"  or,  '*  in  not  less  than  three- 

fourtfis  of  the  value  thof/*  in  the Insce  Co,  or  in  some  other 

insce  office  of  repute,  to  be  approved  of  in  writg  from  time  to 
time  by  the  sd,  Tntgee,  his  exs,  ads,  or  assns,  [in  the  name  or 
names  of  the  sd,  TrUgee,  his  exs,  ads,  or  assns,  or,  "  in  the  jt 
names  of  the  sd,  mtgor,  his  his,  &e.,  &  the  sd,  mtgee,  his  exs, 
&c."]  (e),  &D  will  duly  &  punctually  pay  all  prems  &  moys  necy 
for  eflfectg  &  keepg  up  the  sd  insce  when  the  same  shl  become 


covenant  by  the  mortgagor  to  insure  or  produce  the  policy  or  receipts  for  the 
premiums,  the  mortgagee  might  be  in  a  diffi(;ulty  for  want  of  knowledge 
whether  there  has  been  a  default,  and  the  statutory  power  would  generally  not 
fit  the  case  of  leaseholds  where  the  lease  contains  a  covenant  to  insure  ;  express 
provisions  in  lieu  of  or  in  addition  to  those  in  the  statute  will  thercfore  some- 
times be  required.  See  the  next  form  ;  and  as  the  clause  in  the  text  is  short,  it 
is  generally  better  and  more  convenient  to  insert  it  in  full  instead  of  relying  on 
the  Act. 

The  provisions  as  to  insurance  against  fire  do  not  alter  the  ad  ralorem  stamp 
on  the  mortgage  :  Stamp  Act,  1891,  s.  8S  (3).  It  has  hitherto  not  been  the 
practice  to  stamp  a  mortgage  with  extra  ad  valorem  duty  on  execution  owing  to 
its  containing  a  provision  charging  the  costs  of  repairs  done  by  the  mortgas[ee 
on  the  mortgaged  property.  But  the  Board  of  Inland  Revenue  have  raised  a 
claim  that  this  should  be  done.     See  39  Sol.  J.  632. 

(<•)  Where  the  covenant  extends  to  repairs,  add  here , — "  in  good  &  sub- 
stantial repair,  &  also."      In  case  of  machinery,  add  after  "  repair,"  "  & 

in  perfect  workg  order." 

(rf)  In  theicase  of  leaseholds,  where  the  lessee  is  under  covenant  to  insure,   Vaiiation» 
it  will  generally  be  sufficient  to  substitute  for  what  follows,    "  in  SUch    a   for  lease- 

State  of  repair  &  insce  as  is  required  by  the  covts  of  the  sd 

indre  of  lease,"  adding  the  covenant  to  produce  the  policy  and  receipts, 
and  making  consequential  alterations  in  the  rest  of  the  form. 

(r)  If  so  intended  insert  here,  instead  of  the  subsequent  covenant  to  produce   Variation* 
the  policy  : —  where 

"  And  will  immedly  after  every  such  poly  shl  have  been  V^^*^>'    , 

•^  *'  F  deposited 

effected,  or  after  the  exon  of  these  prsnts,  if  the  same  shl  have  with  mort- 
been  previously  effected,  deposit    the    sd    poly    with  the  sd,  S*g«®* 
Tiitgee,  his  exs,  ads,  or  assns  ; "  and  in  lieu  of  the  covenant  to  produce 
the  receipts  of  the  premiums,  say,  "  AND  WILL  forthwith  deliver  the 

rect  for  every  such  paymt  to  the  sd,  mtgee,  &c." ;  and  the  power 

cf  the  mortgagee  to  insure  on  default  should  extend  to  a  default,  '*  in  de- 
positg  any  such  poly  or  deliverg  any  such  rect  as  afsd." 
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due  or  within  one  week  thrafter,  &  will  on  demand  produce  to 
the  sd,  vitgee,  his  exs,  ads,  or  assns,  the  poly  or  pols  of  such 
insee,  &  the  rect  for  every  such  paymt :  And  that  if  default 
shl  at  any  time  be  made  by  the  sd,  nitgor,  his  hrs,  exs,  ads,  or 
as.sns,  in  etfectg  or  keepg  up  such  insce  as  afsd  (a),  or  in  produce 
any  such  poly  or  rect  to  tlie  sd,  vifgee,  his  exs,  ads,  or  assns,  on 
demand,  it  shl  be  Iful  for  but  not  obligatory  on  the  sd,  wtgee, 
his  exs,  ads,  or  assns,  to  insure  &  keep  insured  the  sd  premes  or 

any  pt  thof  in  any  sum  not  exceedg  £ {h)  :  And  that  all 

moys  expended   by  him  or  them  for  such  ppose,  togr  with  intt 

thron  at  tlie  rate  of p.c.   p.a.  from  the  time  of  the  same 

having  been  expended,  shl  on  demand  be  repd  to  him  or  them 
by  the  sd,  loitgor,  his  hrs,  exs,  ads,  or  assns,  &  until  such  re- 
paymt  shl  be  a  chge  upon  all  the  sd  premes  hby  mtged  (c). 


(ji)  Add  h.re  if  appropriate,  "  or  in  keepg  the  sd  premes  or  any 
pt  thof  in  goj>d  &  substantial  repair,"  for  viachinery,  "&  in 
perfect  workg  order." 

(i)   Add   here,  if  appropriate,  "  0?'    {(18    the    CCiHe    llUiy   require) y  tO 

repair,  &  keep  in  repair  the  same, /t^r  "micJiinery,  &  *  put  the 
same  into  perfect  working  ordei/  &  to  enter  upon  the  sd  mtged 
premes  for  that  ppose." 

(jd)  The  following    may   be  added,  if  appropriate  : — "  AN'D    THAT    all 

moys  wch  may  be  reced  by  virtue  of  any  such  poly  shl  be 
applied  in  makg  good  the  loss  or  damage,  or,  'and  that  all 
moys  reced  by  virtue  of  any  such  poly  in  respt  of  the  destron 
or  damage  by  fire  of  any  houses  or  bldgs  thby  insured  shl  be 
applied  in  makg  good  the  loss  or  damage,  &  any  moys  reced 
in  respt  of  the  destron  or  damage  by  fire  of  any  ppty  other 
than  houses  or  bldgs  shl  eir  be  applied  in  makg  good  the  loss 
or  damage,  or  if  so  required,  by  notice  in  writg  given  by  the 
sd,  Tntgee,  his  exs,  ads,  or  assns,  to  the  sd,  mtgor,  liis  hrs,  exs, 

ads,  or  assns,  or  left  on  the  sd  mtged  premes,  within days 

after  the  occurrce  of  such  loss  or  damage,  shl  be  applied  in  or 
towards  the  disclige  of  the  moys  owing  on  this  secy.'" 

See  as  to  the  application  of  the  insurance  money,  the  C.  A.,  1881,  ?.  2.3  (3,  4)  ; 
and  as  to  the  previous  law,  see,  as  to  buildings,  Ex  jmrfe  Gorely^  K  De  G.  J.  & 
S.  477  (jQu.^  however,  whether  that  case  is  g(X)d  law,  s^e  above,  Vol.  I.,  p.  277, 
note) ;  and  as  to  chattels,  Leeti  v.  Whltdry^  L.  R.  2  Eq.  143.  The  provision  givinj^ 
the  TOortga^ej  the  option  of  applyins^  the  insurance  moneys  in  discharge  of 
the  mortgage  may  opL*rate  somewhat  hardly  on  the  mortgagor,  and  it  maybe 
dc'sirable  in  some  cases  to  exclude  thi  statutory  provision  as  to  this. 
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XXX.  And  the  sd,  tntgor,  doth  hby,  &c.,  covt  to  insure  to  Provisions 
the  enul  of  the  covt  to  produce  rectfi  as  in  last  foi-m  :  And  that  insurance 

if  the  sd,  Ytitqor.  his  hrs,  exs,  ads,  or  assns,  shl  on  demand  at  ^"PPj®; 
r  1  1  It  mental 

any  time  refuse  or  neglect  to  produce  any  such  poly  or  rect  to  to  the 

the  sd,  mtgee,  his  exs,  ads,  or  assns,  he  or  they  shl  be  entitled  to  !^^"w|n 

assume  that  the  sd  premes  are  not  insured  in  accordce  with  the 

covt  hinbfe  contd,  &  to  exercise  if  he  or  they  think  fit  (but 

witht  being  under  any  obligon  so  to  do)  all  the  powers  and  have 

all  the  rts  conferred  by  statute  in  that  behalf. 

XXXL  And   the  sd,  mtgor,  hby  covts  with   tlie  sd,  rntgee.  Covenant 

that  he  the  sd,  nitgor,  his  exs,  ads,  or  assns,  will  from  time  to  Qi\^^^^ 

time  durg  the  continuce  of  this  psnt  secy,  at  his  or  their  own 

cost,  procure  the  psnt  lease  (e)  of  the  sd  leasehd  premes  hby 

mtged,  to  be  renewed  psuant   to  tlie  covt  in  that  behalf  contd 

in  the  sd  psnt  lease  (/) ;  the  sd,  mtgce,  his  exs,  ads,  or  assns, 

doing  or  concurrg  in  all  such  acts  as  may  be  necy  or  pper  for 

obtaining  such  renewals  :    And  that  the  sd,  vitgor,  his  exs,  ads, 

or  assns,  will  immedly  after  obtaing  such  renewed  lease,  assn 

the  same  &  the  premes  thrin  comprd  to  the  sd,  intgee,  his  exs, 

ads,  &assns,  subjt  to  such  equity   of  redmon  as  shl  then  be 

subsistg  by  virtue  of  these  psnts,  &  in  the  meantime  will  stand 

possed  of  the  renewed  lease  in  trust  for  the  sd,  Tntgee,  his  exs, 

ads,&  assns,  for  securg  the  moys  hby  seed  :  And  further,  that 

if  the  sd,  ratgor^  his  exs,  ads,  or  assns,  shl  refuse  or  neglect  to 

procure  the  renewal  of  the  sd  lease  as  afsd,  &  to  pay  the  fines,  fees, 

&  costs  attendg  the  renewal  thof,  it  shl  be  Iful  for  the  sd,  mtgee, 

his  exs,  ads,  or  assns,  to  obtain  such  renewal  in  his  or  their  own 

name  or  names,  or  orwise  :    And  that  all  moys  expended   by 

him  or  them  in  or  about  any  such   renewal,  with  intt  thron  at 

the  rate  of p.c.  p.a.  from  the  time  or  respive  times  of  the 

expenditure  thof,  shl  be  repd  to  him  or  them  by  the  sd,  mtgur, 

his  hrs,  exs,  ads,  or  assns,  on  demand,  &  in  the  meantime  shl  be 

a  chge  upon  the  renewed  lease  &  the  ppty  thrin  comprd  [&  tlie 

sd  other  premes  hby  mtged]. 

{d)  See  p.  42,  note  (ft). 

(f)  If  the  lease  contains  a  covenant  for  perpetual  renewal,  add  here.—   Variation 

"  &  any  renewed  lease  or  leases  wch  may  be  hrafter  obtained."     for  renew- 

111 

(/)  In  the  case  referred  to  in  note  (<),  add  here  : — *'  or  tO  be  COntd  in  any        ^  ^ease. 

foture  lease  of  the  sd  premes." 
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XXXII.  Provd  always,  &  it  is  hby  a^d  that  it  shl  be  Iful  for 
the  sd,  mtgor,  his  hrs,  for  leasehds,  "  exs,  ads,"  &  assns,  from 
time  to  time  to  demise  the  whole  or  any  pt  or  pts  of  the  sd 
premes  hby  mtged,  wch  shl  not  have  been  sold  or  entd  into 
posson  of  by  the  sd,  nitgee,  his  exs,  ads,  or  assns  (whether 
psonally  or  by  a  recer  apptd  by  him  or  them  or  by  order  of  the 
Ct),  &  the  equity  of  redmon  whof  shl  not  have  been  foreclosed,  & 
for  the  sd,  mtgeCy  his  exs,  ads,  or  assns,  from  time  to  time  to 
demise  the  whole  or  any  pt  or  pts  of  the  sd  mtged  premes,  wch 
he  or  they  shl  have  entd  into  posson  of  (whether  psonally  or  by 


^marks 
•on  the 
^ct. 


(a)  The  C.  A..  1881,  s.  18,  gives  to  a  mortgagor  or  mortgagee,  which  respec- 
tively include  the  registered  proprietor  of  land  and  of  a  charge,  C.  A.,  1881,  s.  2 
(vi),  in  a  mortgage  made  after  the  commencement  of  the  Act,  while  respectivelj 
in  possession,  power  to  grant  agricultural  or  occupation  leases  for  21  years,  and 
building  leases  for  99  years,  to  take  effect  not  later  than  12  months  aft€r  their 
date,  at  the  beat  rent,  without  taking  a  fine  and  subject  to  the  restrictions 
usually  inserted  in  leasing  powers  ;  leases  granted  by  a  mortgagor  in  possession 
being  binding  on  all  the  incumbrancers  (who  are  bound  thereby  as  though  they 
were  parties  thereto;  Wilson  v.  Queeritt  Club,  [1891]  3  Gh.  522),  and  those 
granted  by  a  mortgagee  in  possession  being  binding  on  all  incumbrancers  and 
on  the  mortgagor  and  all  persons  interested  in  the  equity  of  redemption  (see 
8ub-88.  1-9,  and  the  definition  of  "mortgagor"  in  s.  2).  In  a  building  lease,  a 
peppercorn  rent,  or  a  nominal  or  other  rent  less  than  the  ultimate  rent  may  be 
reserved  for  the  first  five  years  (sub-a.  10).  The  counterpart  of  a  lease  granted 
by  the  mortgagor  is  to  be  delivered  by  him  to  the  firat  mortgagee  within  a 
month  (sub-s.  11).  The  statutory  power  may  be  excluded  or  varied  ;  or  further 
or  other  leasing  powers  may  be  given  by  the  mortgage,  which  are  to  be  exercise- 
able  (unless  otherwise  expressed)  with  the  like  incidents,  &c.,  as  if  conferred  by 
the  Act  (sub-RS.  13,  14).  A  mortgagee  on  giving  notice  to  the  tenant  and  going 
into  possession  is  entitled  to  enforce  the  covenants  and  conditions  of  a  lease 
granted  under  his  statutory  power  by  the  mortgagor  when  in  possesFion,  in  the 
same  manner  as  if  the  mortgagee  had  been  a  party  to  such  lease ;  and  such 
right  cannot  be  affected  by  any  collateral  agreement  between  the  lessor  and  the 
lessee  (Municipal,  Sfc,  Society  v.  Smith,  22  Q.  B.  D.  70).  But  where  a  lease  is 
granted  by  the  mortgagor  as  owner  of  the  equity  of  redemption,  and  not  under 
the  statutory  or  an  express  power,  the  mortgagee  would  have  no  such  right  ; 
and  the  mere  fact  of  a  tenant  of  a  mortgagor  continuing  in  possession  after 
notice  to  pay  rent  to  the  mortgagee  is  not  evidence  of  an  agreement  that  he 
should  become  tenant  to  the  mortgagee  ;  Toweraon  v.  Jacluon,  [1891]  2  Q.  B. 
48  \.  Under  s.  1 1  the  obligation  of  the  leader's  covenants  having  reference  to 
ihe  subject-matter  of  the  lease  would  be  annexed  to  the  legal  reversion,  so  far 
ns  the  mortgagor  has  power  to  bind  the  reversion  ;  which,  probably,  he  is  not 
by  8.  18,  8ub-8.  16,  emi  owered  to  do,  so  as  to  impose  on  the  mortgagee  the 
obligation  of  any  onerous  covenant  entered  into  by  him. 

These  statutory  powers  of  mortgagors  are  fuller  in  their  details  than  the 
form  in  the  text  (besides  extending  to  building  leases),  and  appear  to  be 
adequate  for  ordinary  purposes,  and  also  sufficiently  protective  both  to  the 
mortgagor  and  mortgagee  ;    and  (though    the    practice  of  excluding   them 
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^  recer),  for  any  term  of  yi's  not  exceedg  twenty-one  yrs,  to 
take  effect  in  posson  or  within  six  cair  months  from  the  date  of 
the  lease,  upon  such  terms  &  condons  as  may  bo  deemed  ex- 
pedient, so  as  there  be  reserved  in  every  such  lease  the  best  yrly 
rent  or  rents  to  be  incident  to  the  revon  that  can  be  reasbly 
obtd  witht  takg  anythg  in  the  nature  of  a  fine  or  prem  (6),  &  so 
as  there  be  contd  in  every  such  lease  a  condon  of  re-entry  for 
Bon-paymt,  within  a  reasble  time  to  be  thrin  specified,  of  the 
rent  or  rents  thby  reserved  :  And  the  sd,  mtgor,  hby  covts  with 
the  sd,  mfgee,  that  he  the  sd,  mtgor,  his  hrs,  for  leasehds,  "  exs, 
ads,"  or  assns,  will  deliver  the  counterpt  (if  any)  of  every  such 
lease  to  him  or  them  forthwith  after  the  exon  thof  by  the  lessee 
or  lessees  (c). 


VreTaiU  to  a  corusiderable  extent)  it  is  conceiveil  they  may  bj  safely  left  to 
operate,  so  far  at  any  rate  as  regards  the  power  to  grant  ordinary  rack-rent 
leases  for  21  years,  unless  there  is  some  special  reason  for  their  exclusion  or 
limitation.  In  fact  the  exclusion  of  the  statutory  power  without  substituting 
an  express  power  may  be  to  the  positive  disadvantage  of  the  mortgagee,  since 
if  voidable  leases  are  granted,  as  they  frequently  would  be,  without  his  concur- 
rence, and  he  is  willing  (as  would  generally  be  the  case)  to  confirm  them,  he 
would  be  in  a  leas  favourable  position  as  regartls  enforcing  the  lessee's 
<x>Tenant8,  &c.,  than  if  the  leases  had  been  validly  granted  under  a  power  (see 
an  instance  in  Towerson  v.  Ja'^kson,  uhi  sup.y  It  would  appear,  however,  that 
the  expression  **  mortgagee  in  possession  "  as  used  in  the  Act  would  not  apply 
to  a  mortgagee  in  possession  by  a  receiver  appointed  by  him  under  the  ordinary 
express  or  statutory  powers,  us  the  poisessioi  of  the  receiver  is  that  of  the 
iBortgagor ;  and  it  might  be  proper  to  make  provision  for  this  case,  as  is  done 
ia  the  form  in  the  text.  Where  the  property  comprises  an  important  building 
e^te,  it  may  be  desirable  to  give  special  powers,  superseding  or  supplemental 
to  the  statutory  powers,  see  note  (r),  infra.  Exception  has  been  taken  to  the 
provision  in  the  Act  as  to  reserving  a  peppercorn  rent  during  the  first  five 
jeare  in  a  building  lease  ;  this  is  an  ordinary  power,  and  can  scarcely  prejudice 
the  mortgagee  ;  but  if  desired  it  may  be  restricted.  Sometimes  the  mortgagcMj 
'*  willing  to  give  leasing  powers  to  the  mortgagor  personally,  but  not  to  persons 
claiming  under  him ;  the  statutory  powers  may  be  readily  confined  in  this 
Tespect  by  a  short  clause.  There  does  not  appear  to  be  anything  in  the  section 
to  prevent  its  applying  to  copyholds,  subject  to  the  custom  of  the  manor,  or 
to  leasehold.^),  subject  to  the  restrictions  of  the  superior  lease  (see  sub-s.  15). 

C*)  The  form  may  be  shortened  by  substituting  "  at  rack  rent  "  for  the 
above  words  as  to  rent.  It  is  not  considered  necessary  that  it  should  be 
Toade  a  condition  of  the  validity  of  the  lease  that  the  lessee  should  execute  a 
tsoanterpait. 

•  (r)  Occasionally  (e.g.,  in  the  case  of  building  leases  or  public-house  property) 
it  iR  desired  to  give  power  (requiring  in  the  case  of  the  mortgagor  to  be  care- 
fully fniarded)  to  grant  leases  a1  a  fine,  as  in  the  following  form  : — 

"  Provd  always,  &c.,  that  the   statutory  power  of  leasing  Clause  au- 
conferred  on  the  sd,  mtgor,  his  hrs  &  assns,  &  on  the  sd,  mtgee,  jejILes  at^ 

fines. 
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Clause  re-        xxxiii.  Provd  ALWAYS  &  it  is  hbv  Si^id  that  the  sd,  mta(yr, 

stnctive  of,.,/.,,,  ,  J     st  >       if     ^ 

statutory     his  hrs,  for  leasehdsy  "  exs,  ads,"  or  assns,  shl  not  exercise  tbe 
leashig.^^    Statutory  powers  of  leasg  vested   in  him  or  them  by  virtue  of 


Clause  au- 
thorizing 
aj»portioii- 
iiient  of 
condition 
ofre-entry. 


Power  to 
sell  fix- 
tures, &c., 
to  lessee. 


his  exs,  &c.  {as  the  ea^se  rmiy  he),  in  relon  to  the  sd  mtged 
preraes  slil  be  extended  so  as  to  authorise  the  grt  of  leases  for 

any  term  not  being  less  than yrs   nor  more  than 

yrs,  to  take  effect  in  posson  not  later  than  six  calr  months 
from  the  date  of  the  lease,  at  tlie  V)est  yrly  rent  or  rents  that 
can  be  reasbly  obtained  havg  regard  to  any  fine  or  prem  wch 
may  be  taken  by  the  lessor  or  lessors  (&  for  wch  his  or  their 
rect  shl  be  a  sufft  dischge),  but  so  nevs  that  a  yrly  ground 

rent  of  not  less  than  £ ,  to  be  incident  to  the  immediate 

revon,  shl  be  reserved  during  the  whole  term  of  such  lease  in 
respt  of  each  house  &  the  plot  of  ground  demised  thwith,  &  so 
that  the  frontage  of  each   house  &  the  plot  of  ground  demised 

thrwith  towards Road  shl  not  exceed feet,  and  that 

such  plot  of  ground  inclusive  of  the  site  of  the  house  thron  shl 

not  exceed  yards  in  area  unless  the  sd,  Tiifgee,  his  exs, 

&c.,  sill  give  his  or  their  consent  in  writg  to  any  modificon 
of  such  restrons  as  to  rent,  frontage  &  area  in  any  parlar 
case.*' 

The  following  is  also  soraotinies  useful  in  the  Cfise  of  building  leases  : — 

"  Provd  that  in  case  more  than  one  house  shl  be  comprd  in 
the  same  lease,  a  septe  ground  rent  (not  being  less  than  the 
maximum  rent  obtainable)  may  be  reserved  in  respt  of  each 
house,  &  it  may  be  provd  that  the  non-paymt  of  the  ground 
rent  or  the  breach  of  any  of  the  covts  or  condons  of  the  lease 
in  respt  of  any  one  house  shl  not  authorise  the  re-entry  of  the 
lessor  into  or  upon  the  other  house  or  houses  comprd  thrin, 
but  only  into  or  upon  the  parlar  house  in  respt  whof  such 
non-paymt  or  breach  shl  have  happened,  to  the  intent  that 
each  house  shl  be  held  septely  from  &  independently  of  the 
others." 

The  following  is  sometimes  useful  (e.ff.,  in  the  case  of  public-houses)  : — 

"Provd  also, &c.,  that  it'shl  be  Iful  for  the  sd,  nitgor,  his 
hrs,  or  assns  upon  or  after  the  grantg  of  any  such  lease  as  afsd, 
to  sell  &  dispose  of  to  the  lessee  or  lessees  all  or  any  of  the 
fixtures  (being  of  the  description  usualjy  known  or  regarded  as 
tenant's  or  trade  fixtures)  or  fittings  in  or  upon  the  premes 
comprd  in  such  lease  free  from  the  secy  hby  created,  &  to  rece 
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these  psnts  witht  the  consent  in  writg  of  the  sd,  mtgee,  his  exs, 
ads,  or  assns  :  [Provd  also  that  no  lessee  or  intendg  lessee  shl 
be  concerned  to  inquire  whether  such  consent  has  been  given, 
&  that  every  lease  or  agrmt  for  a  lease  ex  ted  by  the  sd,  mtgor, 
lib  hrs,  or  for  leasehds,  "  exs,  ads,"  or  assns,  shl  as  regards  the 
safety  &  proton  of  the  lessee  or  intendg  lessee  be  deemed  to 
have  been  exted  with  such  consent  as  afsd  (a)]. 

XXXIV.  Provd  always  &  it  is  hby  agrd  that  it  shl  be  Iful  for  Power  to 
the  sd,  mtgee,  his  exs,  ads,  &  assns,  at   any  time   or  times  to^grant 
hrafter  durg  the  continuce  of  this  secy,  &  whether  he  or  they  ^®**®8  W- 
shl  or  shl  not  have  entered  into  posson  of  the  sd  mtged  premes, 

to  demise  all  or  any  pt  of  the  sd  premes  for  any  term  of 
yrs,&c.,  continue  as  inform  xxxii.^  oinittg  the  covt  at  the  end, 

XXXV.  Provd  always  &  it  is  hby  agrd  that  it  shl  be  Iful  for  Power  to 
the  sd,   mtgee,  his  exs,  ads,  or   assns,   at   any   time   hrafter,   ^"^^^^^ 
whether  there  shl  or  shl  not  have  been  a  default  in  the  paymt  immediate 
of  any  ppal  moys  or  intt  hby  seed,  &  although  the  same  shl  ^d't^***"' 
not  have  become  due,  to  enter  into  the  posson  or  rect  of  the  manage, 
rents  &  profits  of  the  sd  mtged  premes,  or  any  pt  thof,  &  to  leases, 
manage  the  same,  &  to  grt  or  enter  into  any  such  leases  or  *^-  (*^* 
agrmts  for  leases  thof  as  mtgees  in  posson  are  by  the  Convcg 

k  Law  of  Ppty  Act,  1881,  authorised  to  grt  or  enter  into,  &  to 
accept  surrenders  of  leases  &  tenancies  upon  such  terms  as  may 
l>e  thought  pper  (c),  &  to  make  alio  wees  to  &  arrangemts  with 
tenants,  and  to  employ  such  agents  or  recers  to  collect  the  rents 
of  the  sd  premes,  at  such  salaries  or  commission  as  may  be 
thought  fit.  &  to  expend  such  moys  for  repairs,  inscc,  or  orwise 

for  his  or  their  own  use  &  benefit  &  give  an  effectual  dischge 
for  the  pchase-moy  for  the  same  fixtures  &  fittings." 

It  is  occasionaUj.  where  the  mortgage  comprise?  house  property  or  a  building 
r-9tate,  desirable  to  insert  fuller  powers  of  leasing,  entering  into  contracts  for 
leases,  accepting  surrenders  of  leases,  laying  out  roads,  &c.,  and  management, 
which  may  be  founded  on  the  forms  in  Settlements.    In  that  case  "  the   ^P®^^*^ 

mtgor  or  mtgee  (as  the  case  may  be),"  as  in  the  text,  may  be  i^Ifng,&c. 
anthorJMd  "  to   exercise  over   the  whole  or  any  pt   of  the   sd 
mtged   premes,  &c.,  the  powers  followg,  that  is  to  say,  First  a 
power,  &c." 

(a)  The  words  in  this  bracket  which  ai'e  often  inserted  render  the  clause 
nu^torj,  and  had  better  be  omitted. 

(*)  See  p.  46,  note. 

(r)  See  aI«o  the  power  given  by  the  C.  A.  1881,  s.  19  (I),  to  mortgagees  in 
po^easion  to  cut  and  sell  timber. 
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Trnsts  of 
rentfl  and 
profits 
received. 


Provisions 
for  pro- 
tection of 
mortgagee 
in  pofeses- 
sioQ. 


Covenant 
against 
registra- 
tion (a). 


Attorn- 
ment by 
mortgagor 
in  posses- 
siou  (6). 


in  relan  to  the  sd  premes,  as  may  be  deemed  expedient,  &  any 
moys  so  expended,  with  intt  thron  at  the  rate  of  £6  p.c.  p.a. 
from  the  time  of  the  expenditure  thof,  shl  be  repd  by  the  sd, 
mtgor,  his  hrs,  exs,  or  ads,  to  the  sd,  vitgee,  his  exs,  ads,  or 
assns,  on  demand,  and  in  the  meantime  shl  be  chged  on  all  the 
sd  premes  hby  mtged  :  And  it  is  hby  further  agrd  that  all 
rents  &  profits  reced  by  the  sd,  vifgee,  his  exs,  ads,  or  assns, 
shl  be  applied  as  far  as  the  same  will  extend  in  the  first  place 
in  paymt  of  all  costs  &  expses  incurred  by  him  or  them  in 
receivg  or  recoverg  the  same  or  or  wise  under  this  secy,  &  in 
the  next  place  in  dischge  of  any  rents,  rates,  taxes,  expses  of 
repairs,  or  insce,  or  otlier  outgoings  aflFectg  the  sd  mtged 
premes,  &  in  the  next  place  in  paymt  of  the  intt  owing  on  this 
secy,  &  the  surplus,  if  any,  of  such  rents  &  profits  may  at  the 
option  of  the  sd,  mtgee,  his  exs,  ads,  or  assns,  be  eir  applied  in 
redon  of  the  ppal  moys  owing  on  this  secy,  or  may  be  deposited 
by  him  or  them  at  intt  in  a  bank,  or  may  be  pd  to  the  sd, 
mtgor,  his  hrs,  exs,  ads,  or  assns :  Proyd  always,  &  it  is 
expressly  agrd  that  the  sd,  mtgee,  his  exs,  ads,  or  assns,  in  the 
event  of  his  or  their  enterg  into  posson  or  rect  of  the  rents  & 
profits  of  the  sd  mtged  premes  or  any  pt  thof,  as  afsd,  shl  not 
under  any  circes  be  liable  to  acct  except  for  such  moys  as  he 
or  they  shl  actually  rece  nor  for  any  involuntary  losses  incurred 
or  occasd  by  him  or  them. 

XXXVI.  The  mtgor  for  himself  &  his  assns  hby  covts  with  the 
mtgee  that  durg  the  continuce  of  this  secy  no  pson,  psons,  or 
corporon,  shl  be  regrd  as  propter  or  prop  tors  of  the  hds  hby 
mtged  or  any  pt  thof  witht  the  consent  in  writg  of  the  mtgee, 
his  exs,  ads,  or  assns,  &  that  if  this  covt  shl  be  broken  the  ppal 
moys  hby  seed  shl  become  immedly  payable  &  the  provons  of  a  20 
of  the  Convcg  &  Law  of  Ppty  Act,  1881,  shl  not  apply  to  this  secy. 

xxxviL  And  this  indre  also  witneth,  that  for  the  conson 
afsd  the  sd,  ratgor,  doth  hby  attorn  &  become  tenant  from  yr 
to  yr  to  the  sd,  mtgee,  of  such  pt  or  pts  of  the  sd  premes  hby 


(a)  If  any  person  is  registered  as  proprietor  the  mortgagee  wiU  be  unable  to 
convey  the  land  by  registered  transfer  to  a  purchaser  unless  he  can  obtain  the 
land  certificate.    Under  this  clause  he  will  be  able  to  force  the  appUcant  for 
registration  to  hand  the  land  certificate  to  him,  or,  which  may  be  preferable,  he 
may  obtain  registration  as  proprietor  of  an  incumbrance  under  L.  T.  R.  121. 
(J)  The  practice,  where  the  mortgagor  is  in  the  occupation  of  aU  or  a  part  of 
distress  for   the  mortgaged  property,  to  insert  a  power  of  distress  for  the  interest,  or  a 
interest. 


As  to  at- 
tornment 
clause  or 
power  of 
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iDtged  as  are  in  the  occupon  of  the  sd,  vitgor,  at  the  yrly  rent 
of  f ,  clear  of  all  dedons,  to  be  pd  by  eql  half-yrly,  o?', 

clause  making  him  altom   tenant  to  the  mortgagee  at  a  rent  equal  to  or 
exceeding  the  interest  for  the  like  purpose  of  giving  a  right  of  distress,  has   Effect  of 
had  to  b3  discontinued  or  modified  in  consequence  of  the  Bills  of  Sale  Acts,    ^^^^**  ^^ 
1878  and  1882  (41  &  42  Vict.  c.  31  ;  46  &  46  Vict.  c.  43),  except  in  the  case   ®*^®  '^^^• 
of  "debentures"   of  companies.    The  general  definition  of  "bill  of  sale"  in 
the  Act  of  1878.  s.  4,  extends  to  authorities  or  licences  to  take  possession  of 
pcrsooal  chattels  as  security  for  any  debt ;  and  by  s.  6  a  power  of  distress  or 
attornment  clause  is  specially  hit  at.     The  obscurity  of  the  latter  section  has 
ozcasioned  great  difficulty,  but  it  has  been  determined  that  it  does  not  apply 
where  the  mortgagee  has  taken  possession  and  then  demised  the  premises  to  the 
mortgagor,  but  does  apply  where  the  demise  is  created  by  an  attornment  clause 
in  the  mortgage  deei  itself  QRe  WiliU,  21  Q.  B.  D.  584,  disapproving  i/a//  v. 
Com/oH,  18  Q.  B.  D.  11,  and  see  Grfen  v.  Jfarsh,  [1892]  2  Q.  B.  330),  and  that 
^n  express  power  of  distress  is  also  caught  by  s.  6,  or  the  definition  in  s.  4 
(Pklirook   v.  Anhby,  56   L.  J.  N.  S.,  Q.  B.  376;   35  W.   II.  779).     But   in 
Mum/ard  t.  CuUier,  25  Q.  B.  D.  279,  it  was  held  that  the  Bills  of  Sale  Acts 
only  affect  the  attornment  clause  quoad  bill  of  sale,  and  do  not  prevent  its 
creating  the  relation  of  landlord  and  tenant  between  mortgagor  and  mortgagee, 
and  consequently  that  the  clause  enables  possession  of  the  land  to  be  recovered 
hv  the  summary  process  provided  by  R.  S.  C.  Order  3,  r.  6,  and  Order  14,  r.  1 
(k'enp  V.  Letter,  [1896]  2  Q.  B.  162).    While,  therefore,  a  clause  in  either  form 
would  be  undoabtedly  void  as  a  bill  of  sale  as  to  any  chattels  seized  under  it, 
jet  for  the  purpose  of  facilitating  the  mortgagee's  remedies  the  attornment 
c"lau3e  should,  it  is  conceived,  still  be  inserted  ;  but  an  express  power  of  distress 
would  be  absolutely  useless.     It  was  held  in  Davie*  v.  Reee^  17  Q.  B.  D.  408, 
that  s.  9  of  the  Act  of  1882,  avoiding  bills  of  sale  not  in  the  statutory  form 
avoids  not  only  the  charge  on  p.>rsonal  chattels  but  also  the  covenant  for  pay- 
ment; and   although  this  would  not  affect   the  mortgage  of  the  land  (^JRe 
Burdett,  20  Q  B.  D.  310  ;  In  re  Yatet,  38  Ch.  D.  113  ;  Small  v.  Katiimal,  ^-c., 
B^nk,  [1894]  1  Ch.  686  ;  In  re  Brooke,  [1894]  2  Ch.  600),  it  would  be  better, 
in  order  to  prevent  any  question  as  to  its  effect  on  the  covenant  for  payment 
that  the  attornment  should  be  made  by  a  separate  instrument,  which  had  better 
b."  under  seal  (Hood  &  Challis,  Convg.  Acts.  71). 

As  the  Act  of  1882  does  not  apply  to  "debentures"  of  companies  (as  to 
which  see  the  note,  infra,  on  bills  of  sale  as  to  companies),  nor  to  property  abroad 
(wae  8.  4  of  the  Act  of  1878),  the  forms  of  the  attornment  clause  and  power  of 
distreas  are  here  retained  ;  and  the  object  of  creating  the  relation  of  landlord 
and  tenant  is  an  additional  reason  for   giving  the  form  of  the  attornment 
ekiTise.    The  following  cases  may  be  referred  to  in  connection  with  the  attom- 
mcnt  clause — as  to  the  amount  of  rent  which  might  be  reserved,  Ex  parte 
VaUawg,  7  Ch.  D.  138 ;    Re  Stockton,  ^c,,  Co.,  10  Ch.  D.  336  ;   Ex  parte 
Jaehmy  14  Ch.  D.  725 ;  Ex  parte  Punnett,  16  Ch.  D.  226  ;  Ex  parte  VoUey, 
21  Ch-  D.  442  (which  show  that  the  rent  may  be  in  excess  of  the  interest 
provided  it  is  the  fair  value  and  not  fictitious)  ;  as  to  applying  the  proceeds  of 
adiatress  in  discharge  of  principal.  Ex  parte  Harrison,  18  Ch.  D.  127.    As  to 
the  relative  rights  of  mortgagor  and  mortgagee  with  regard  to  possession,  and 
the  payment  o€  an  occupation  rent  by  mortgagor  in  possession  to  a  receiver 
appointed  in  a  foreclosure  action,  see  Yorkshire  Banking  Co.  y.  Mullan,  3f 
Ch.  D.  125. 
See  further  on  this  subject,  articles  in  34  Sol.  J.  704,  716. 
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Power  of 
distress  for 
interest 


Appoint- 
ment of 
receiver. 

Fall  form 
ajiplicable 
to  free- 
}iolds, 
<'opyliol(lH, 
and  lease- 
holds (b). 


"  qtrly  "  paymts  on  the  respive  days  hinbfe  appted  for  the 
paymt  of  the  intt  under  this  secy,  but  so  that  such  rent  shl  be 
applied  in  or  towards  satisfon  of  such  intt  [&  any  surplus  thof 
in  or  towards  satisfon  of  the  ppal  moys  owing  .on  this  secy] : 
Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for  the  sd, 
vitgee,  his  exs,  ads,  or  assns,  at  any  time  witht  giving  any 
previous  notice  in  that  behalf,  to  enter  into  &  upon  &  take 
posson  of  the  sd  premes,  whof  the  sd,  rrvtgor,  has  attomedi 
tenant  as  afsd,  &  to  determine  the  tenancy  created  by  such 
attommt :  Provd  also,  &  it  is  hby  agrd  that  neir  the  rect  of 
the  sd  rent  nor  the  tenancy  created  by  the  sd  attommt  shl 
render  the  sd,  mtgee,  his  exs,  ads,  or  assns  liable  to  acct  as 
mtgees  in  posson. 

xxxviiL  And  the  sd,  TrUgoVy  doth  hby  grt  to  the  sd,  migeCy 
his  exs,  ads,  &  assns,  that  in  case  the  intt  for  the  time  being 
payable  under  this  secy,  or  any  pt  thof,  shl  at  any  time  be 

in  arrear  &  unpd   for days  after  eir  of  the  days  hinbfe 

appted  for  paymt  thof,  it  shl  be  Iful  for  the  sd,  nUgee,  his  exs, 
ads,  or  assns,  into  &  upon  the  sd  mtged  premes,  or  such  pt  or 
pts  thof  as  are  now  or  shall  from  time  to  time  durg  the  con- 
tinuce  of  this  secy  be  in  the  occupon  of  the  sd,  mtgor,  or  any 
pt  thof,  to  enter,  &  for  the  intt  so  in  arrear  &  unpd,  &  all 
costs  and  expses  incurred  by  the  non-paymt  thof  (includg  the 
costs  of  distress)  to  distrain,  &  the  distress  &  distresses  then  & 
there  found  to  dispose  of  in  due  course  of  law,  as  landlords 
may  do  for  rent  reserved  upon  leases,  to  the  intent  that  the  sd 
arrears  of  intt,  costs  and  expses  may  thby  be  satisfied. 

XXXIX.  And  this  indre  also  witneth,  that  in  conson  of  the 
premes  the  sd,  migoTy  with  the  concun-ce  of  the  sd,  vitgee, 
doth  hby  appt  the  sd,  recer,  to  be  recer,  agent,  &  atty,  from 
time  to  time,  in  the  name  of  the  sd,  mtgor,  his  hrs,  exs,  ads, 
or  assns,  or  orwise  to  rece  the  rents  &  profits  of  the  sd  hds 
hby  mtged  [if  the  appt  of  the  recer  is  by  a  septe  deed,  say 


Statntory 
jKnver  of 
«t 'pointing 

liii'.'w'VTH. 


{a)  See  p.  50,  note  (ft). 

(ft)  By  the  C.  A.,  1881,  s.  19  (1)  (iii.)»  a  mortgagee,  where  the  mortgage  i» 
made  by  deed,  is  empowered  (to  the  like  extent  as  if  the  power  had  been  in 
terniR  conferred  by  the  mortgage  deed,  bnt  not  further),  when  the  mortgage 
money  has  become  due,  to  appoint  a  receiver  of  the  income  of  the  mortgaged 
property  (whether  real  or  personal)  or  any  part  thereof  ;  but  by  a.  24  (1),  the 
appointment  is  not  to  be  made  until  the  mortgagee  is  entitled  to  exercise  the 
power  of  sale  cimferred  by  the  Aety  a  provision  which  renders  the  s^tutory 
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"'of  the  hds  meutd  in  the  schdle  hto  "],  from  the  psnt  &  future 

tenants  &  occupiers  thof  &  the  psons  liable  to  pay  the  same 

resplj,  &  in  case  of  the  non-pay mt  thof  to  use  all  or  any  Iful 

remedies  for  recoverg  &  obtaing  paymt  of  the  same,  &  to  do  all 

things  necy  or  pper  for  recoverg  &  receivg  the  same  as  fully  & 

^flFectually  as  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assns,  could 

do :  And  the  sd,  mtgor,  doth  hby  direct  the  psnt  &  future  Direction 

tenants  &  occupiers   of  the   sd   premes   resply,  &   the   psons  ^°  tenants. 

liable  to  pay  the  same  resply,  to  pay  the  rents  &  profits  of 

the  sd  premes  unto  the  sd,  recer,  &  to  any  future  recer  to  be 

appted   as   hinafter  mentd :  And  doth  hby  declare  that   the  Receiver's 

rect  of  the  sd  recer  fur  the  time  being  shl  be  an  eStctual  dischge  t^^a  dis-^ 

to  such  tenants,  occupiers,  &  psons  for  such  rents  &  profits :  charge. 

And  the  sd,  mtgor,  with  the  concurrce  of  the  sd,  nitgeey  doth  Power  to 

liby  authorise    the   said    recer  to   make   such   allowces   to   &  ™wances. 

arrangemts    with   such   tenants,   occupiers,  &   other   psons   as 

iie  shl  think   fit,  &  to  give   notices  to  quit,  &  bring,  &;  take 

^tions  or  pcdgs  for  ejectnit  or  recovery  of  posson  of  any  of 

the  sd  premes  on  the  expiron  or  determinon  or  forfeiture  of 

•any  tenancy  or  orwise,  &  to  relet  the  sd  premes,  or  any  pt 

thof,  from    time   to  time  to  such    pson   or   psons   as   he   shl 

thbk  fit,  on  yrly,  monthly,  or  weekly  tenancies,  at   the  best 

rents  wch  may  be  reasbly  obtainable :  And  it  is  hby  aqrd  Truata  of 

that  the  sd  recer  shl  by  &  out  of  ihe  rents  &  profits  reced   rec^^vred. 

by  him   in  the  first  place  pay  all  ground  rents,  rates,  taxes, 

'chges,  assessmts,  &  outgoings  for  the  time  being  payable  in 


^wer  of  appointing  a  receiver  only  available  when  the  statutory  power  of  sale 
hi  relied  upon.  Section  24  (2  ~8)  supplies  the  ordinary  subsidiary  provisions. 
This  statutory  power  appears  to  be  adequate  and  sufficient  for  ordinary  cases, 
s}  as  to  supersede  in  general  the  necessity  for  providing  for  the  appointment 
•of  a  receiver  in  the  mortgage  or  by  a  separate  deed,  provided  the  statutory 
power  of  sale  is  incorporated.  The  statutory  provisions  may  be  incorporated  so 
&s  to  apply  to  a  case  where,  as  in  the  form  in  the  text,  a  specified  person  is 
^agreed  upon  aa  receiver,  see  form  XL.  The  statutory  provisions  apply  to 
xegistered  charges,  L.  T.  A.  1897,  s.  9  (2).  As  to  the  appointment  of  a  receiver 
hf  the  Ck>urt  on  the  application  of  a  legal  mortgagee  in  possession,  see  TUlett  v. 
Xixon^  25  Ch.  D.  238 ;  Maavn  v.  Wegtolfy,  32  Ch.  D.  206 ;  Be  Prytheroh,  42 
<^  D.  590 ;  County  of  Gloucester  Bank  v.  Budry  Merthyr,  ^o,,  Co.^  [1895]  1 
Ch.  629.  A  receiver  appointed  by  the  Court  cannot  be  empowered  to  carry  on 
(he  mortgagor's  business  unless  it  is  incladed  in  the  security,  Whitley  v. 
ChalUt,  [1892  J  1  Ch.  64.    See^j«^,  p.  168,  note. 

A  receiver  is  generally  appointed  by  a  separate  deed,  in  order  that  it  may  be 
dehveied  to  him  if  he  is  called  upon  to  act. 
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respt  of  the  sd  premes,  &;  wch  shl  Dot  be  orwise  pd,  &  the 
expse  of  repairg  or  iiisurg  agst  loss  or  damage  by  fire  any 
bldgs  or  other  ppty  accdg  to  the  covs  of  the  sd  respive  leases^ 
or  wch  he  may  orwise  think  fit  to  repair  or  insure  ;  if  there  be 
any  prior  chges,  add,  "  &  keep  down  the  intt  on  all  ppal  moys^ 
&  the  yrly  sums,  if  any,  for  the  time  being  chged  upon  or 
payable  out  of  the  sd  premes,  or  any  pt  or  pts  thof,  &  having 
priority  over  the  moys  for  the  time  being  due  on  the  secy  of 
these  psnts  [the  sd  indre  of,  &c.],  &  wch  intt  &  yrly  sums- 
resply  shl  not  be  orwise  pd,  but  so  nevs  as  not  to  give  tha 
same  resply  any  further  or  other  secy  than  they  resply  already 
possess '' ;  &;  in  the  next  place  deduct  &  retain  for  his  own 
use  80  much,  not  exceedg  £5  for  every  £100  reced,  as  in  the 
opinion  of  the  sd,  mtgee,  his  exs,  ads,  or  assns,  the  sd  recer 
shl  be  reasbly  en  tied  to  for  his  trouble  &  expses  ;  &  in  the 
next  place  pay  to  the  sd,  ratgee,  his  exs,  ads,  or  assns,  by  eql 

half-yrly,  oi\  "  qtrly,"  paymts  on  the  day  of  ,  &c.,. 

the  intt  from  time  to  time  accruing  due  on  the  secy  of  these 
psnta  [the  sd  indre  of,  &c.],  &  pay  the  premiums  or  other 
moys  payable  for  keepg  on  toot  any  poly  or  pols  of  assurce  for 
the  time  being  subjt  to  this  [the  sd]  secy,  with  power  to  pay 
such  premiums  or  moys  in  priority,  if  so  required  by  the  sd^ 
mtgeCy  his  exs,  ads,  or  assns,  to  the  sd  intt,  &  shl  pay  the  sur- 
plus, if  any,  of  the  sd  vents  &  profits  unto  the  sd,  Tntgor,  his- 
hrs,  exs,  ads,  or  assns,  resply  accdg  to  the  nature  of  the  ppty;. 

Provision     Pkovd  ALWAYS,  that  the  sd  recer  shl,  if  required  by  the  sd,. 

plus  rents.  'nxtgeSy  his  exs,  ads,  or  assns,  from  time  to  time  pay  such 
surplus,  or  any  pt  thof,  to  the  sd,  nxigety  his  exs,  ads,  or  assns^ 
in  redon  of  the  ppal  sum  owing  to  him  or  them  on  the  secy 
afsd,  or  shl  from  time  to  time,  if  so  required,  pay  auch  surplus- 

or  any  pt  thof  into  the  Bank,  at  ,  or  some  other 

Bank  to  be  approved  of  by  him  or  them,  as  a  fund  to  provide 
for  the  intt  then  next  accruing  due  to  him  or  them,  under 
such  secy,  &  any  other  paymts  hinbfe  authorised  or  required 
to  be  made  wch  may  become  payable  in  the  meantime  other 
than  the  paymt  to  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assns,. 
&  shl  also,  if  required  as  afsd,  from  time  to  time  retain  suck 
a  sum  in  the  sd  Bank  as  shl  be  deemed  pper  for  the   ppose- 

Covenant     of  keepg  the  acct  open  :  And  the  sd,  receVy  doth  hby  covt  with 

ceiver.         the  sd,  mtgee,  &  also  as  a  septe  covt  with  the  sd,  mtgor,  his  hrs^ 


receiver. 
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exB,  ads,  and  assns,  that  be  the  sd,  recer,  will,  so  long  as  he  shl 

be  recer  of  the  sd  rents  &  profits,  use  his  utmost  endeavours 

to  collect  and  rece  the  same  in  mner  afsd  :  And  THE  sd,  Trdgor,  Covenants 

doth  hby  covt  with  the  sd,  mtgeey  that  the  powers  &  autho-  gagOT^that 

riUes  hby   given   to   the   sd   recer    for  the    time   being    shl  powers 

not  be  revocable  by  the  sd,  TrUgor,  witht  the  consent  of  the  be  revoc- 

sd,  mtgee,  his  exs,  ads,  or  assns  (a),  &  that  he  the  sd,  mtgor,  *^^®  ^^'J^" 

will  not   obstruct   the   ad   recer   in   recoverg   or   receivg    any  sent. 

of  the  sd  rents  &   profits,  or  in  the  exercise  or  pformce  of 

any  of  his   powers  or  duties  under   these    psnts,  durg    the 

continuce  of  the  afsd  secy  :  And  further  that  in  case  the  To  concur 

fid  recer  for  the  time  being  shl  die  or  be  disqualified  to  rece  me^^f° 

the  sd  rents  &  profits,  or  shl  refuse  or  neglect  to  pform  the  ]J®^. 

daties  hby  imposed  on  him,  or  shl  misbehave  himself  whilst 

any  moys  shl  remain  owing  oti  the  afsd  secy,  then  &  in  any 

of  such  cases,  except  the  death  of  the  sd  recer  for  the  time 

being,   the   sd,   mtgoTy   his   hrs,   exs,  ads,  or  assns,  will  join 

with  the  sd,  vitgee,  his  exs,  ads,  or  assns,  in   removg  the  sd 

recer  from  the   s<l  employmt,  &   will   in   any  of  such   cases 

appt  such  other  fit  pson  in  the  place  of  the  recer  so  dying 

or  being  removed  as  the  sd,  Tntgee,  his  exs,  ads,  or  assns  shl 

nominate  to  rece  &  ^pply  the  sd  rents  &  profits  in  mner  afsd  : 

ASD  THAT  in  case  the  sd,  mfgor,  his  hrs,  exs,  ads,  or  assns,  shl  Power  for 

refuse  or  neglect  so  to  do  within  one  calr  month  after  being  re-  to^appSnt 

quired  in  that  bahalf  in  writg  by  the  sd,  rrdgee,  his  exs,  ads,  or  °"  ^"7^^- 

assns,  or  in  case  the  sd,  Tritgor,  his  hrs,  exs,  ads,  or  assns,  shl  from  refusal. 

any  cause  be  unable  so  to  do,  then  it  shl  be  Iful  for  the  sd,  mtgee, 

his  exs,  ads,  or  assns,  to  remove  the  recer  for  the  time  being, 

&  to  appt  some  fit  pson  to  rece  &  apply  the  sd  rents  &  profits 

in  mner  afsd  :  Provd  always  &  it  is  hby  agrd  that  the  sd  Mortgagee 

recer  shl  be  deemed  to  be  in  all  respts  the  agent  of  the  sd,  liable^ for 

migor,  his  hrs,  exs,  ads,  or  assns,  &;  that  the  sd,  vitgee,  his  t^efaultof 

hni,  exs,  ads,  or  assns,  or  any  of  them,  shl   not,  under  any 

drees,   be  answerable   for   any  loss  or  misapplicon  of  the  sd 

rents   &   profits,  or   any  pt  thof,   by   reason   of  any   default, 

neglect,  or  breach  of  trust,  of  or  by  the  sd  recer  for  the  time 

being,  or   for   any  other  loss  or  damage   occasd  by  the  acts 

or  defaults  of  the  sd  recer,  but  that  such  loss,  misapplicon,  & 

(a)  See  the  C.  A.,  1SS2,  s.  8,  p.  30,  note  ((2). 
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damage,  &  every  recer  s  salary,  shl  be  wholly  borne  &  pd  by 
the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assns :  Provd  also,  &  it 
is  hby  agi*d  that  the  sd  recer  shl  not  act  or  assist  in  the  exon 
of  the  trusts  or  powers  hinbfe  contd,  unless  &  until  some 
half-yrly,  oi\  "  qtrly  "  paymt  of  intt  owing  on  the  secy  afsd 
shl  be  wholly  or  partially  in  airear  for  one  calr  month,  or 
unless  some  event  has  happened  whby  the  sd,  mtgee,  his 
exs,  ads,  or  assns,  shl  be  en  tied  to  exercise  his  or  their 
power  of  sale,  or  unless  &  until  {"Ome  poly  of  assurce  for 
the  time  being  subjt  to  the  secy  afsd  shl  become  void,  or 
unless  &  until  the  sd,  TntgoVy  his  hrs,  exs,  ads,  or  assns, 
shl  make  default  in  pformg  or  obseiTg  any  of  the  covts  or 
provons  in  the  sd  respive  leases  or  in  these  psnts  [the  sd 
indre  of,  &c.]  contd  &  on  his  or  their  pt  to  be  pformed  or 
obseived  other  than  the  covts  for  the  pay  rat  of  the  sd  ppal 
moys  &;  intt :  Provd  also,  and  it  is  hby  agrd  that  no  tenant 
or  other  pson  paying  moy  to,  or  havg  any  dealgs  with,  the 
sd  recer  shl  be  concerned  to  inquire  whether  any  case  has 
happened  to  authorise  him  to  act  or  orwise  as  to  the  regularity 
of  his  pcdgs. 

XL.  And  in  conson  of  the  premes  the  sd,  iiiUjor,  with  the 
concurrce  of  the  sd,  mtgee,  doth  hby  appt  the  sd,  recer,  to  be 
recer  of  the  rents,  profits,  &  income  of  the  sd  premes  *hby 
mtged,  &  it  is  hby  agrd  that  the  sd,  Trdgce^  his  exs,  ads,  or 
assns,  may  remove  the  sd  recer  &  appt  a  new  recer  from  time 
to  time  in  the  same  mner  as  if  the  moys  hby  seed  had  become 
payable,  &  as  if  he  or  they  had  become  entled  to  exercise  his 
or  their  power  of  sale  of  the  sd  mtged  premes,  or,  if  the 
statutory  power  of  sale  is  excluded, "  as  if  the  power  of  sale  con- 
ferred on  ratgees  by  the  Convcg  &  Law  of  Ppty  Act,  1881,  were 
applicable  to  this  secy  &  had  become  exercisable,"  &  all  the 
provons  of  the  same  Act  with  respt  to  the  apptrat  of  recers  by 
mtgees  &  the  powers,  remuneron,  &  duties  of  recers  so  appted  & 
all  other  provons  of  the  sd  Act  with  respt  to  recera  shl,  as  far  as 
may  be  [&  subjt  to  the  various  hrin  contd],  apply  accdly  with 
referee  to  the  sd,  recer,  &  any  future  recer  appted  under  this 
secy. 

XLL  Provd  always,  &  it  is  hby  agrd  that  any  recer 
appted  by  the  sd,  tntgee,  his  exs,  ads,  or  assns,  of  the  premes 
hby  mtged  or  any  pt  thof  under  the  statutory  power  in  that 
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l)€half  (a)  may  enter  into  posson  or  rect  of  the  rents  &  profits 

of  the  sd  mtged  premes,  &  act  in  all  respts  as  such  recer  not 

only  in  the  cases  provd  for  by  the  Convcg  &  Law  of  Ppty  Act, 

1881,  in  that  behalf,  but  also  in  case  of  any  breach  of  any  covt 

ly  the  sd,  Tntgor,  hinbfe  contd  or  implied  by  law  (other  than 

the  covt  for  paymt  of  the  ppal  moy  &  intt  hby  seed),  &  that 

the  sd  recer  niay  in  his  own  name,  but  as  agent  for  the  sd, 

nigor^  from  time  to  time  grt  such  leases  of  the  sd  hds  &  premes 

or  any  pt  thof,  whether  fur  occupon  or  bldg  or  repairg  pposes, 

or  orwise,  for  such  terms  of  yrs  &  at  such  rents  as  the  sd  recer 

xshl  in  his  absolute  discron  think   fit,  &  may  enter  into  any 

aoTmts  for  such  leases  of  the  sd   premes,  or  any  pt  thof,  or  for 

lettg  the  same   on    qtrly  or  yrly  tenancies,  and  may  accept 

surrenders  &  grt  renewals  of  any  leases  or  agrmts  for  leases  on 

aDv  terms  whatsr,  &  also  may  accept  such  premiums  for  the  grt, 

surrender,  or  renewal  of  any  such  leases  as  he  shl  think  fit ; 

AsD  any  premiums  so  reced  by  him  shl  be  applied  in  the  same 

mner  as  income  arising  from  the  sd  demised  premes  ;  And  it  is 

hhj  further  agrd  that  the  sd  recer  may  make  allowces  to  & 

arrangemts  with  the  psnt  and  future  tenants  or  occupiers  of  the 

i»d  premes  or  other  psons  by  whom  the  rents  &  profits  thof  may 

be  payable,  &  shl  if  required  by  the  sd,  mtgeCy  his  exs,  ads,  or 

assns,  from  time  to  time  pay  any  moys  in  his  hands  wch  but  for 

this  psnt  provo  would  be  payable  to  the  sd,  vitgor,  his  hrs,  exs, 

ads,  or  assns,  or  any  pt  of  such  moys,  to  the  sd,  vitgee,  his  exs, 

ads,  or  assns,  in  dischge  or  redon  of  the  ppal  moy  hby  seed  or 

orwise,  or  into  the Bank,  at ,  or  some  other  bank  to 

be  approved  of  by  the  sd,  mtgee,  his  exs,  ads,  or  assns,  as  a  fund 
to  provide  for  the  intt  then  next  accrug  to  him  or  them  under 
this  secy,  &  any  other  paymts  hby  or  by  statute  authorised  or 
required  to  be  made  throut  or  wch  may  become  payable  other 
than  the  paymt  to  the  sd,  intgor,  his  hrs,  exs,  ads,  or  assns,  & 
^hl  also  if  required  from  time  to  time  retain  such  a  sum  in  the 
ad  bank  as  shl  be  deemed  pper  for  the  ppose  of  keepg  the  acct 
open. 
XLIL  Provd  always,  &  it  is  hby  agrd  that  the  powers  of  Addition 

to  powers 

(«)  Where  a  receiver  is  ap})oiQted  under  the  precediDg  form  by  reference  to 

the  statute,  say,  "  that  the  sd,  recer,  &  any  recer  appted  under  the 
power  lastly  hinbfe  contd." 
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of  sale,  &c. 
in  mort- 
gage  of  an 
undivided 
share. 


Power  of 
partition 
in  mort- 
gage of 
undivided 
share. 


As  to  legal 
estate. 


sale  &  leasg  [&  apptg  recers]  binbfe  contd,  or,  "conferred  by 
statute  •  on  mtgees,"  may  be  exercised  eir  in  relon  solely  to  the 
sd  moiety,  or,  '*  shares,"  hby  mtged  of  the  sd  premes  binbfe 
descd  or  in  conjon  with  the  owner  or  owners  for  the  time  being 
of,  or  the  pson  or  psons  for  the  time  being  havg  power  in  that 
behalf  over,  the  whole  moiety,  or,  "shares,"  of  the  sd  premes  in 
relon  to  the  entirety  thof. 

XLIII.  Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for 
the  sd,  mtgee,  his  exs,  ads,  or  assns  at  any  time  or  times  after 

the  sd day  of next,  witht  any  further  consent  of  the 

sd,  mtgor,  his  hrs  [exs,  ad«],  or  assns,  to  concur  with  the  owner 
or  owners  for  the  time  being  of  or  tlie  pson  or  psons  for  the 
time  being  havg  power  in  that  behalf  over  the  other  moiety,  or, 
"  shares,"  of  the  sd  hds  and  premes  hiubfe  descd  in  makg  a 
par  ton  of  the  same  premes  or  any  pt  or  pts  thof,  &  to  give  or 
rece  moy  for  equality  of  par  ton,  &  to  make  such  parton  upon 
such  terms  or  condons  as  he  or  they  bhl  think  fit,  with  power  to 
rescind  or  vary  any  contract  for  parton  witht  being  responsible 
for  loss,  &  to  enter  into  &  do  any  agrmts,  assurces,  or  acts  for 
the  pposes  afsd  (a) ;  Provd  that  the  sd  power  of  parton  shl 
not  be  exercised  unless  &  until  the  power  of  sale  vested  in  the 
sd,  rut  gee,  his  exs,  ads,  &  assns,  by  virtue  of  these  psnts  shi 
become  exerciseable,  &  he  or  they  shl  have  given  a  notice,  &c., 
continue  clauses  as  to  notice  &  as  to  proton  of  pchasers  <b  as 
to  applicon  of  moy s  as  in  power  of  sale,  p.  20,  f ami  i.,niutaiis 
mutandis,  saying,  "  the  owner  or  owners  for  the  time  being, 
or  pson  or  psons  havg  power  to  parton  the  other  moiety  [share], 
of  the  sd  premes  shl  not  be  concerned,  &c.,  &  *'  the  moys  to  be 
reced  for  equality  on  any  such  parton  as  afstl  "  :  And  it  is  hby 
agrd  that  every  sum  of  moy  wch  may  be  pd  by  the  sd,  mtgee, 
his  exs,  ads,  or  assns,  for  equality  of  parton  under  the  power 


(a)  A  provision  for  the  concurrence  of  the  heir  of  the  mortgagee  to  convey 
the  legal  estate  in  the  case  of  freeholds  is  not  required,  as  it  vests  in  the  personal 
representative  of  the  mortgagee  under  the  C.  A.,  1881,  s.  30  ;  but  in  the  case  of 
copyholds  it  should  be  insert<3d,  see  the  Copyhold  Act,  1894,  s.  88. 

If  the  legal  estate  is  outstanding  in  trustees,  add  here :  "  &  that  the  trees 

or  tree  in  whom  the  legal  este  in  the  sd  moiety  or 'shares' 
hby  mtged  shl  be  vested,  shl  make  such  assurce  or  assurces 
thof  for  efifectuatg  such  parton  as  the  pson  or  psons  makg  the 
same  slil  direct." 
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hinbfe  contd,  with  intt,  &c.,  shl  be  repd  to  him  or  them  by  the 
sd,  m/gror,  his  hrs,  exs,  ads,  or  assns,  on  demand,  &;  until  paymt 
shl  be  chged  on  all  the  hds  &  premes  for  the  time  being  siibjt 
to  this  secy  ;  And  it  is  hby  further  agrd  that  the  hds  taken 
upon  any  such  parton  shl  be  subjt  in  all  respts  to  this  secy  &  to 
the  power  of  sale  &  all  other  powers  &  provons  conferred  by  or 
incident  to  the  same,  other  than  the  sd  power  of  parton. 

XLIV.  Provd  ALWAYS,  &  it  is  hbv  agrd  that  the  8d,m^gre<?,  his  Mortga- 
hrs,  exs,  ads,  &  assns,  or  any  of  them,  shl  not  be  ansble  for  any  §^*i|[y 
involuntary  losses  wch  may  happen  in  or  about  the  exercise  or  clause, 
exon  of  the  power  of  sale  or  any  of  the  powers  or  trusts  wch 
may  be  vested  in  him  or  them  by  vii  tue  of  these  psnts  (b)  or  any 
statute. 

XLV.  Provd  always,  &  it  is  hby  agrd  that  the  rect  of  any  Receipt 
of  the  cashiers  of  the  sd  bank  for  any  ppal  moys  or  intt  hby  ^o^ff^TO 
seed,  or  for  any  moys  arisg  from  a  sale  of  the  sd  mtged  premes  to  bank, 
or  any  pt  thof  [or  any  moys,  stks,  funds,  or  sees,  comprd  in  or 
arisg  under  this  secy],  shl  effectually  dischge  the  pson  or  psons 
[or  Co]  paying  or  transferrg  the  same  thrfrom,  &  from  being 
ooucerued  to  see  to  the  applicon  thof,  whether  any  moy  remains 
owing  on  this  secy  or  not. 

XLvr.  Provd  always,  &  it  is  hby  decid  that  this  secy  shl  Proviso  as. 
not  be  affected  by  reason  of,  or,  "  these  psnts  are  intd  to  be  a  |^^  firm"(c)? 
continuing  secy  for  the  moys  or  baloe  from  time  to  time  owing 
from  [to]  the  sd  firm  of  X.  and  C'o,  as  hinhfe  provd,  notwg  " 
any  change  in  the  sd  firm  of  X.  &  Co,  by  the  death  or  retiremt 
of  any  member  or  members,  or  the  introdon  of  any  new  member 
or  members,  or  any  change  in  the  style  or  title  of  such  firm. 

XLVIL  And  it  is  hby  agrd  that  the  restron  on  the  rt  of  CUiise 
coDsolidatg  mtge  sees  wch  is  contd  in  section  17  of  the  Convcg  ^ffht^f"^ 

&Law  of  Ppty  Act,  1881,  shl  not  apply  to  this  secy.  consolida- 

tion {d). 

{h)  This  is  proviiletl  for  as  to  the  power  of  sale  by  the  C.  A.,  1881,  s.  21  (6). 

(e)  See  as  to  this  clause  2  Dav.  Prea.,  pt.  2,  pp.  372,  et  Mfi//.^  note. 

(<0  See  Fisher  on  Mortgages,  pp.  577,  H  seq.    The  clnuse  in  the  text  is  not   Consoli- 
izMerted  for  general  use,  but  occasionally,  where  (as   in   the  case   of  builders)   dation  of 
there  is  a  likelihcxxl  of  several  mortgage  transactions  occurring  between  the  same   ™o^g**S®^ 
parties,  its  insertion  may  be  proper.    The  right  of  consolidation  is  abolished, 
»liere  either  or  both  of  the  mortjrages  is  made  since  18S1,  by  the  C.  A.,  1881, 
».  17,  bet  only  if  a  contrary  intention  in  not  expressed  in  the  mortgages  or  one  of 
them  ;  so  that  the  right  may  be  created  by  express  declaration.     In  cases  not  fall- 
ing within  the  C.  A.,  1881,  where  A.  mort^iages  Blackacre  to  B.  and  Whiteacre 
to  C,  any  person  aciuiring  both  mortgages  can  consolidate  unless  the  equity  of 
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XLViii.  And  the  sd,  mtgor,  hby  covts  with  the  sd,  mtgee,  his 
exs,  ads,  &  assns,  that  the  sd,  nitgor,  his  hrs  &  assns,  will  durg 
the  coDtinuce  of  this  secy  duly  observe  &  pform  the  covts  & 
provons  restrictive  of  or  relatg  to  bldg  od,  or  the  mode  of  user  or 
enjoymt  of  the  sd  premes  hby  mtged  or  any  pt  thof  web  are 
contd  in  an  indre  dated,  &c.,  made,  &c. :  And  will  keep  the  sd, 
'iiifgee,  his  exs,  ads,  or  assns,  indemnified  in  respt  of  all  actions, 
pcdgs,  claims,  costs,  &  damages  occasd  by  any  breach  of  any  of 
such  covts  or  provons,  &  that  any  costs  or  damages  sustained  by 
the  sd,  mtgee,  his  exs,  ads,  or  assns  by  reason  of  any  such  breach, 

with  intt  thron  at  the  rate  of —  p.c.  p.a.,  shl  be  repd  by  the 

sd,  nf)itgoi\  his  hrs,  exs,  ads,  or  assns,  to  the  sd,  nitgee,  his  exs, 
ads,  or  assns,  on  demand,  &  in  the  meantime  shl  be  a  chge  upon 
all  the  sd  mtged  premes. 

XLix.  The  sd,  intgor,  hby  acknowes  the  rt  of  the  sd,  infgee. 
to  the  prodon  &  delivery  of  copies  of  the  documts  mentd  in  the 
schdle  hto  (the  posson  of  wch  is  retained  by  the  sd,  mtgor)  ; 
And  hby  undertakes  with  the  sd,  mtgee,  for  the  safe  custody  of 
the  same  documts  :  Provd  always  &  it  is  hby  agrd  that  so 
long  as  any  rt  of  redmon  shl  remain  subsistg  under  these  psnts, 
all  costs  and  expenses  incurred  by  eir  pty  of  or  incidental  to  the 
specific  pformce  of  any  obligon  imposed  by  the  acknmt  hinbfe 
contd  shl  be  pd  by  the  sd,  Ditgor,  his  hrs,  exs,  ads,  or  assns,  & 
that  all  costs  &  expses  so  incurred  by  the  sd,  mtgee,  his  escs, 

ads,  or  assns,  with  intt  thron,  at  the  rate  of p.c.  p.a.  from 

the  time  of  the  same  havg  been  expended,  shl  on  demand  be 
repd  to  him  or  them  by  the  sd,  mtgoi\  his  hrs,  exs,  ads,  or 
assns,  &  until  such  repaymt  shl  be  a  chge  on  all  the  premes  hby 
mtged. 

L.  And  it  is  hby  agrd  that  the  sd,  solor  mtgee,  shl  be 
entled  to  make  &  rece  all  such  chges  and  emolumtsfor  business 
(whether  of  an  ordinary  or  strictly   professional  character  or 


redemption  in  Blackacre  and  Whiteacre  is  vested  in  or  charged  in  favour  of 
different  persons  at  the  time  when  both  mortgages  become  vested  in  the  same 
I>er8ou  :  Minter  v.  Carr,  [1894]  2  Ch.  321  ;  3  Ch.  498  ;  Pledge  v.  Carr,  [1894] 
2  Ch.  328;  [1895]  1  Ch.  61  ;  Plrdge  v.  White,  [1896]  A.  C.  Ibi'. 

As  to  (a)  Sec  the  C.  A.,  1881,  8.  9,  Vol.  I.,  p.  421,  note.     The  retention  of  any  of  the 

mortgagor    tlceds  by  the  mortg.igor  should  seldom  be  |)ermittcd  (see  2  Dav.  Prec.,  part  2. 

retaining  p  23s)  ;  but  it  is  occasionally  necessary,  in  which  case  a  memorandum  of  the 
mortgage  should  generally  be  endoi*sed  on  one  or  more  of  them.  The  proviso  at 
tlie  end  of  this  form  is  necessary.    See  the  Act,  a.  9  (5),  (13). 

Profit  costs       (Jf)  It  used  to  l>e  the  rule  that  a  solicitor  mortgagee  could  not  in  the  absence 
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not)  done  by  him  or  his  firm  in  relon  to  any  sale  or  other  mre 
done  in  respt  of  the  sd  mtged  premes  under  any  of  the  powers 
or  provons  hrin  contd,  or  any  statutory  power,  or  orwise,  as  he 
wd  have  been  entled  to  make  &  rece  in  respt  of  such  business  If 
he  had  not  been  a  mtgee  hrunder,  &  to  chge  agst  the  mtgor, 
his  6X8  or  ads,  all  such  costs,  chges  &  expses,  as  wd  have  been 
chgeable  agst  him  &  them  as  mtgee's  costs,  if  the  mtgee  had 
employed  anor  pson  to  act  as  his  solor  in  respt  of  this  secy. 

LI.  Provd  always,  &  it  is  hby  agrd  that  all  the  powers  &  Clauses  as 
rts  hinbfe  given  to  the  sd,  ratgeeSy  their  exs,  ads,  &  assns  shl  tlon^oi  ^^ 
be  exerciseable  by  &  devolve  upon  the  [survors  &]  survor  of  powers  in 
them,  &  the  exs  &  ads  of  such  survor,  their  or  his  assns,  or  toseveinl 
the  pson  or  psons  for  the  time  beinff  entled  to  rece  &  give  an  °°  *  jo^t 

g,  .     r  ,  account. 

effectual  dischge  for  the  moys  hby  seed. 

Lli.  Pbovd  lastly,  &  it  is  hereby  decld  that  unless  such  Int«rpre- 
interpreton  is  excluded   by  or  repugnant  to  the  context,  or,  gfause 
"whenever  the  context  so  admits,**  the  expression,  "the  mtgor," 


of  express  contract  charge  profit  costs  of  preparing  a  mortgage  from  his  client  of  solicitor 
to  himself.  Eyre  v.  Wynn- Mackenzie,  [1894]  1  Gh.  218.  The  rule  is  now  altered  mortgagee, 
bj  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  Yict.  c.  25),  which  authorises 
a  nlicitor  to  whom  either  alone  or  jointly  with  any  other  person  a  mortgage 
ii  made  or  his  firm  to  receiye  the  same  costs  for  work  done  in  respect  to  the 
mortgage,  as  if  the  mortgage  had  been  made  to  a  stranger  who  had  employed 
the  solicitor  or  his  firm  to  transact  the  business,  and  in  case  a  mortgage  is 
made  or  transferred  to  him,  or  to  him  jointly  with  another  person,  to  charge 
against  the  secnrity  the  same  costs  as  if  the  mortgage  had  been  made  and 
remained  vested  in  a  person  who  was  not  a  solicitor  who  had  employed  him 
or  his  firm  to  do  any  business  with  respect  to  the  mortgage  or  the  property 
cnm prised  therein. 

The  Act,  however,  appears  not  to  apply  to  a  solicitor  trustee,  who  can  in  Solicitor 
the  absence  of  express  contract  charge  profit  costs  only  where  he  is  acting  in  trustee, 
litigation  for  himself  and  his  co-trustees,  Oradocb  v.  Piper,  1  Mac.  &  G.  664 ; 
Re  QfrgellUj  34  Ch.  D.  675.     See  the  note,  infra,  to  a  mortgage  to  a  solicitor, 

^  169. 

(<?)  See    p.   9,  note.      Where    this    interpretation   clause    is    used    or    the  As  to  us«r 
(iefinition  at  the  commencement  of  the  deed,  which  is  considered  preferable,  of  inter- 

thc  woTds  "  hrs,  exs,  ads,  &  assns,"  or  "  exs,  ads  &  assns,"  in  the  ckuse-' " 

case  of  the  mortgagor,  and  "  exs,  ads,  &  assns,"  in  the  case  of  the  mort- 
gagee wiU  be  omitted  throughout ;  but  in  a  mortgage  of  freeholds  or  copyholds, 
the  words  **  hrs  &  assns,"  must,  in  the  case  of  the  mortgagee,  be  inserted 
wherever  used  in  the  full  forms.  There  is  some  risk  of  this  being  forgotten , 
and  of  a  miscarriage  resulting  in  a  mortgage  of  freeholds  through  the  omission 

of  the  word  **  hrs  "  in  the  habendum,  which  is  necessary  to  pass  the  fee  ;  to 
obviate  which  it  would  be  better  to  use  the  statutory  words,  "  in  fee  simple/' 
On  account  of  the  risk  of  clerical  errors  arising  from  the  similarity  of  the  wonk 
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as  hinbfe  used,  shl  include  his  hrs,  exs,  ads,  &  assns  [or  in  case 
of  leaaehda  &  'pnonaliy,  exs,  ads,  &  ass  us],  &  the  expression, 
"  the  mtgee  [s],"  shl  include  his  exs,  ads,  &  assns  [the  survors 
&  survor  of  them,  &  the  exs,  or  ads  of  such  survor  &  their  or 
his  assns]. 


COVENANTS    FOR    TITLE  (a). 

I. 

FREEHOLDS,  Copyholds,  and  Leaseholds.     WiOi 

Variations  (6). 

That  lease       And  THE  SD,  vitgor,  doth  hby  covt  with  the  sd,  migee,  his  hrs, 
&c?  e^ts,  ads,  &  assns,  that  the  sd  lease  is  now  valid  &  subsistg  & 


"mtgor"    and    "mtgee,      it  might  be  desirable  to  use  the  expressions 
"  owner  "  and  "  mtgee  "  or  some  other  expressions  which  are  free  from  this 
objection  ;  but  this  is  not  much  regarded  in  practice. 
Provisions        (a)  The  C.  A.,  1881,  s.  7  (c),  enables  the  usual  absolute  covenants  for  title, 
?f  *.^®  &c.,  in  a  mortgage  to  be  implied  by  making  the  mortgagor  convey  "  as  benefl 

]  881,  as  to  owner/'  in  the  same  manner  as  the  qualified  covenants  for  title  maybe  implied 
implying  j^  a  conveyance  on  sale,  see  Vol.  I.,  pp.  406,  et  seq.  The  covenants  implied  are 
covenants  ^^^  right  to  convey,  quiet  enjoyment  after  default,  freedom  from  incumbrances, 
Ac  in^*  and  further  assurance  (sub-s.  1,  C),  with  the  addition  in  the  case  of  leaseholds 
mortgages,  of  a  covenant  that  the  lease  is  good,  and  that  the  rents  and  covenants  have  been 
Ac.  paid  and  performed,  and  for  the  indemnity  of  the  mortgagee  in  respect  of  the 

rents  and  covenants  in  the  future  (sub-s.  I,  D.).  Although  the  statutory  cove- 
nants do  not  apply  to  a  demise  by  way  of  lease  tU  a  rent  (sub-s.  5),  they  do 
apply  to  a  lease  «K»£  reserving  a  rent  (see  the  definition  of  *' Conveyance  *' in. 
8.  2),  and  may  therefore  be  implied  in  a  mortgage  by  demise  of  freeholds  or 
leaseholds.  Where  it  is  desired  to  imply  only  a  covenant  against  incumbrances 
by  a  person  other  than  the  mortgagor  joining  in  the  mortgage,  or  by  a  mort- 
gagee in  a  transfer  or  re-conveyance,  this  may  be  done  by  making  him  convey 
"  as  tr66  *'  or  "  as  mtgee  "  or  as  the  case  may  be,  under  sub-s.  1,  F.  Where 
more  persons  than  one  join  in  the  conveyance,  the  implied  covenant  of  each 
extends  to  the  subject  matter  expressed  to  be  conveyed  by  him.  The  large 
definitions  of  "  conveyance,"  "  mortgage,"  and  "property"  in  s.  2,  will  be  borne 
in  mind  in  construing  these  provisions,  which  apply  to  property  of  any  descrip- 
tion, real  or  personal ;  and  having  regard  to  the  definitions  of  "  conveyance  *' 

(6)  The  variations  for  several  mortgagees  will  be  merely  the  substitution  of 
the  plaraL 
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in  nowise  forfeited,  surrendered,  or  become  void  or  voidable : 

And  that  the  rents  &  covts  on  the  pt  of  the  lessee,  &  condons 

by  &  in  the  sd  leaae  reserved  &  contd,  have  been  duly  pd, 

observed,  &  pformed  up  to  the  date  of  these  psnts  :  And  that  I^or  right 

he  the  sd,  intgor  (c),  now  has  full  power  to  assure  {d)  all  the    ^  ^^^^^y- 

fid  freehd  premes  hby  ratged  to  the  use  of  the  sd,  mtgee,  his 

hra  &  assns  in  mner  afsd  (e),  &  to  surrender  all  the  sd  copyhd 

or  customaryhd  premes  hby  mtged  to  the  use  of  the  sd,  mtgee, 

his  hrs  &  assns,  in  mner  afsd,  accdg  to  the  custom  of  the  sd 

manor  (e),  &  also  to  assn  (/)  all  the  sd  leasehd  premes  hby 

mtged  unto  the  sd,  mtgeCy  his  exs,  ads,  &  assns,  for  the  term  (gr), 

k  in  mner  afsd  {e) :  And  that  in  case  default  shl  be  made  in  For  qaiet 

pajmt  of  the  sd  sum  of  £ ,  or  the  intt  thon,  or  any  pt  thof,  afte7™*" 

resply,  on  the  sd day  of next  (A),  it  shl  be  Iful  for  default 

and  "  mortgage^"  a  mortgage  in  the  form  of  a  mere  charge,  if  bj  deed,  may  be 
nutde  to  imply  the  statutory  coveaants.  The  remarks  in  Vol.  I.,  pp.  406,  et  seq.y 
as  to  the  implied  covenants  in  a  conveyance  on  sale,  are  applicable  to  the  cor- 
responding covenants  in  a  mortgage,  subject  to  the  modification  that  the 
oorenants  by  a  beneficial  owner  are  absolute  instead  of  qualified.  The  provisions 
of  the  Act  as  to  married  women  (sub-s.  S),  are  of  diminished  importance,  since 
a  married  woman  is  under  the  M.  W.'s  P.  A.,  1882,  as  amended  by  the  M.  W.*s  P. 
A^  1893,  able  to  covenant  as  9^  feme  sole. 

The  statutory  covenants  may  in  general  be  (as  they  are  in  practice)  relied  The  Act 
upon  (except  as  to  property  abroad),  and  the  covenants  in  question  should  be   should  be 
omitted  in  mortgages,  transfers,  and  re-conveyances,  the  necessary  words  to   ''®"®" 
imply  the  statutory  covenants  being  inserted  ;  and  the  covenants  may  be  implied     ^ 
in  equitable  as  well  as  legal  mortgages,  if  by  deed.    But  the  old  forms  of  cove- 
nants for  title,  A:c.,  are  given  in  the  text  for  comparison  with  the  statutory 
oorenants,  and  for  use  in  the  few  cases  in  which  they  may  be  required.     Occa- 
nomdly,  it  is  intended  that  the  mortgagee  shall  have  power  to  take  possession 
at  any  time,  although  no  default  has  been  made  in  payment  of  the  mortgage 
money  ;  in  that  state  the  statutory  covenant  for  quiet  enjoyment,  which  arises 
only  after  default,  may,  if  thought  material,  be  extended,  but  the  point  is  of 
small  importance. 

(c)  If  other  parties  join  in  conveying,  add  here,  "  with  the  COncurce  of 

the  sd,  other  ptieaf* 

(i)  Or**  grt,"  "  appt,"  or  '*  appt  &  grt,"  as  the  case  may  be. 

((b)  It  the  mortgage   is  subject  to  a  prior  charge  or  charges,  add  here, 

*  sobjt  to  the  sd  indre  of  mtge  of  the day  of ,  &  the  sd 

sum  of  £ &  intt  thby  seed  as  afsd,"  or  "  subjt  to  the  sd  prior 

chges  &  incumbces  to  wch  the  same  premes  are  hinbfe  expd  to 
be  subjt,"  or  "Bubjt  as  afed." 

(/)  For  mortgage  by  underlease,  say  "  demise." 

(g)  For  several  leases,  say  "respive  terms," 

(A)  If  the  mortgage-money  be  payable  on  demand,  the  words  '*  on  de- 
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the  sd,  nitgee,  bis  hrs,  exs,  ads,  &  assns  resply,  quietly  to  enter 
upon  the  sd  mtged  premes,  or  any  pt  thof  resply,  &  the  same 
thenceforth  to  hold  &  enjoy,  &  to  rece  the  rents  &  profits  thof 
accdly  (a),  witht  any  interruption,  claim,  or  demand  by  the  sd, 
vitgor,  or  any  pson  whomsr  (6) :  And  that,  free  &  dischged 
from  or  orwise  by  the  sd,  mtgor,  his  hrs,  exs,  or  ads,  sufiFtly 
indemnified  agst  all  estes,  incumbces,  claims,  &;  demands 
Forfurthcr  whatsr  (c) :  And  FURTHER,  that  he  the  sd,  mtgor,  &  every  other 
awiirance.  p^^^^  havg  or  claimg  any  este  or  intt  in  or  to  the  sd  mtged 
premes,  or  any  pt  thof  resply,  will  at  all  times  hrafter,  at  the 
cost,  until  foreclosure  or  sale,  of  the  sd,  mtgor,  his  hrs,  exs,  or 
ads,  &  aftwds  of  the  pson  or  psons  requirg  the  same,  exte  &  do 
all  such  assurces  or  acts  for  further  or  more  effectually  assurg 
the  sd  freehd  &  copyhd  or  customaryhd  premes,  or  any  pt 
thof  resply,  to  the  use  of  the  sd,  vifgee,  his  hrs  &  assns,  in 
mner  (d)  afsd,  &  assurg  the  sd  leasehd  premes,  or  any  pt  thof, 
unto  the  sd,  Tiitgee,  his  exs,  ads,  &  assns,  for  all  the  residue 
wch  shl  be  then  unexpired  of  the  sd  term  (e)  in  mner  (/) 
For  ]>ay-  afsd  (g),  as  shl  be  reasbly  required  :  And  the  sd,  mtgor,  doth 
rent  and      hby  further   for  himself  (h)  and  his  assns,  covt  with  the  sd. 


niand  "  will  be  substitated  for  the  words  "  on  the  sd day  of 

next." 

(rt)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add  here  "  subjt 

as  afsd." 

(ft)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add,  "  other 

than  &  except  any  pson  or  psons  claimg  in  respt  of  the  sd 
nitge,*'  or  "  in  respt  of  any  of  the  prior  chges  &  incumbces 
afsd." 

(r')  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add,  "  save  & 

except  the  sd  indre  of  mtge,"  or  "  respive  prior  chges  &  the 
incumbces  afsd  fr  claims  &  demands  in  respt  thof." 

(#0  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add  "  &  subjt 
as, 

(f  ^  For  several  leaiscs,  say  **  respive  terms." 

{f^  If  the  mortpige  is  subject  to  a  prior  charge  or  charges,  add  "  &  suhjt 
as. 

iii^  For  mortpige  bv  uiulerlea>e.  .add.  "  ir  also,  if  thrunto  required, 
the  sd  re  von  of  one  dav  hbv  reserved." 

{^k^  .\s  to  the  elTtvt  of  the  mortgagor  covenantiDg  for  his  "assigas,*'  tee 
Ihhii\r^  V.  /i,  u'«*,r^.  11  Q.  B.  444. 
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mtgee,  his  exs,  ads,  &  assns,  that  he  the  sd,  mtgoVy  his  hrs,  exs,  perform- 
ads,  or  assns,  will  durg  the  contiDuce  of  this  secy  duly  pay  the  covenants 
rent  (i)  reserved  by,  &  pform  &  observe  the  covts  &  agrmts  on  ®^  ^®"®- 
the  pt  of  the  lessee  &  condons  contd  in  the  sd  lease  *(i),  &  will 
at  all  times  keep  the  sd,  mtgee,  his  (k)  hrs,  exs,  ads,  &  assns, 
indemnified  agst  the  same  &  all  actions,  pcdgs,  costs,  damages, 
claims,  &  demands  in  respt  thof. 


n. 

PERSONALTY.  Variations  for  a  Policy  of  Assur- 
ance, avd  for  a  Mortgrige  Subject  to  Prior 
Charges  or  Incumbrances  (I). 

And  the  sd,  Tntgor,  doth  hby  covt  with  the  sd,  mtgee,  his  For  iiRht 
exs,  ads,  &  assns  (th),  that  ho,  the   sd,  mtgor,  now   has   full    °  ""K^. 
power  to  assn  the  sd  premes  hby  mtged  unto  the  sd,  mtgee,  his 
exs,  ads,  &  assns,  in  mner  afsd,  free  from  incumbces  {n)  :  And  Forfnrther 
THAT  he  the  sd,  mtgor,  &  every  pson  havg  or  claimg  any  este  *^**s»^ra'ice- 
or  intt  in  or  to  the  sd  mtged  premes,  or  any  pt  thof,  will  at 
all  times  hrafter,  at  the  cost,  until  foreclosure  or  sale,  of  the 
sd,  mtgor,  his  exs  or  ads,  &  aftwds  of  the  pson  or  psons  requirg 
the  same,  exte,  &  do  all  such  assurces  &  acts  for  further  or 
more  effectually  assurg  the  sd  premes,  or  any  pt  thof,  unto  the 


(0  For  several  leases,  say,  "  respive  rents,"  "  respive  lessees,"  & 
"respive  leases." 

(i)  For  several  mortgagees,  say,  "  the  sd,  Tiitgees,  &  every  of  them, 
their  &  every  of  their." 

(0  The  variations  for  several  mortgages  wiU  be  merely  the  substitution  of 
the  plural.    See  notes  to  the  last  form. 

(«)  For  a  policy  insert  here,  "  that  the  sd  poly  of  assurce  hby 
mtged  is  now  valid  &  subsistg  &  in  nowise  forfeited  or  become 
void  or  voidable  &." 

(»)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  acid,  *'  save  as 
afsd." 

K-E. — VOL.   II.  5 
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sd,  wigee,  his  exs,  ads,  &  assns,  &  enablg  him  or  them  to 
recover  &  rece  or  obtain  paymt,  transfer,  or  delivery  of  the 
same  (a),  as  shi  be  reasbly  required. 


in, 

CLAUSE  incorporating  Statutory  Covenants  for  Title. 

And  it  is  hby  aghd  that  the  same  covts  shl  be  deemed  to  he 
implied  on  the  pt  of  the  sd  Z.  as  if  he  had  been  expd  to  grant, 
or,  "  assign,"  or,  "  demise,"  or,  "  covt  to  surrender,"  the  premes 
hby  "grted,"  or,  "assned,"  or,  "demised,"  or,  "covted  to  be 
surrendered,"  as  benefl  owner. 


IV. 

COVENANT  against  Incumbrances  hy  One  for  Free- 
holds or  Copyholds.  Variations  for  Leaseholds 
or  Personalty  (6). 

And  the  sd,  covtor,  doth  hby  covt  with  the  sd,  mtgee  or 
transferee,  his  hrs  (c)  &  assns,  that  the  sd,  covtor,  has  not  at 
any  time  hitofore  done  or  knowingly  omitted  or  suffered,  or 
been  party  or  privy  to  anything  whby  or  by  means  whof  the 
sd  premes  hby  assured  (d),  or  any  pt  thof,  are,  is,  or  may  be 
incumbered  or  afifected  in  any  mner  whatsr,  or  whby  he  the  sd, 
covtor,  is  in  anywise  prevented  from  assurg  (e)  the  same  premes, 
or  any  pt  thof,  in  mner  afsd. 


(a)  If  the  mortgage  is  subject  to  a  prior  charge  or  chaiges,  add,  "  subjt  as 

afsd," 

(J)  See  p.  65,  note  (0- 

(r)  For  leaseholds  or  personalty,  "  exs,  ads." 

QiT)  "  Grted,"  "  surrendered,"  or  "  assned,"  as  the  case  may  he,  or  if 

that  expression  be  appropriate,  "  the  sd  premes  hby  mtged." 

(<?)  "Grantg,"  "surrenderg,"  or  "assng," 
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V. 


COVENANT  o/gainst  Incumbkances  hy  Two  or  more 
for  Freeholds  or  Copyholds.  Variations  for 
Leaseholds  or  Personalty  (/). 

And  each  of  them,  the  sd,  covtora,  so  far  as  relates  to  his 
own  acts  &  omissions  only/  doth  hby  covt  with  the  sd,  mtgee 
or  transferee,  his  hrs  (g)  &  assns,  that  they  the  sd,  covtora, 
or,  "the  sd  covtg  pties,"  resply  have  not  at  any  time  hrtofore 
done,  or  knowingly  omitted  or  suffered,  or  been  pty  or  privy 
to  anything  whby  or  by  means  whof  the  said  premes  hby 
assared  (h),  or  any  pt  thof,  are,  is,  or  may  be  incumbered  or 
affected  in  any  mner  whatsr,  or  whby  they  the  sd,  covtora,  or, 
"sd  covtg  pties,"  resply  are  in  anywise  prevented  from  assurg(i) 
the  same  premes,  or  any  pt  thof,  in  mner  afsd. 


PRECEDENTS  (k). 

# 
I. 

MORTGAGE  in  Fee  of  Freeholds  by  One  Mortgagor  to    'k»c.  i. 
Oke  Mortgagee.    Variations  for  Registered  Land. 

THIS  INDRE  made  the day  of ,  Betn  A.,  mtgor,  Parties. 

of,  &c.,  of  the  one  pt,  &  B.,  rrUgee,  of,  &c.,  of  the  other  pt : 
Whas  the  sd  A.  is  seised  of  the  hds  hby  mtged  for  an  este 

to  Sec  p.  66,  note  (T). 

(9)  For  leaseholds  or  personalty,  "  exs,  ads." 

(A)  See  p.  66,  note  (d), 

(0  See  p.  66,  note  (e). 

(k)  For  precedents  of  equitable  charges  accompanying  a  deposit  of  deeds  or 
other  documents  of  title,  see  infra.  As  to  the  importance  of  getting  the  legal 
^tate  as  a  protection  against  prior  undisclosed  equitable  titles,  and  subsequent 
%iunbrance8  without  notice,  and  as  to  the  importance  of  granting  the  deeds, 
see  infra,  p.  81,  note.  As  to  charges  on  registered  land,  see  aiUe,  pp.  1  et  seq. ; 
^  as  to  the  precaution  against  registration  to  be  taken  by  a  mortgagee  of 
onregstered  land,  see  p.  4,  note. 

5  2 
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PREO.  I. 


Recitals. 


Wit- 
ne&seth. 


Covenant 
for  pay- 
ment of 
principal 
and  inte- 
rest  after 
default. 


Also  wit- 
nesseth. 


Grant 

Haben- 
duu. 


As  to 
implying 
covenants 
for  title, 


in  fee  simple  in  posson,  free  from  incumbces  (Z) :  And  whas 
the  sd   B.  has  agrd  with  the  sd  A.  to  lend  him  the  sum  of 

£ ,  upon  havg  the  repaymt   thof,  with  intt   at  the  rate 

hinafter  mentd,  seed  in  mner  hinafter  appearg  (tti)  :  NOW  THIS 
INDRE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt, 

&  in  conson  of  the  sum  of  £ ,  now  pd  to  the  sd  A.  by  the 

sd  B.  (the  rect  whof  the  sd  A.  doth  hby  acknowe  (a),  the  sd  A. 

hby  covts  with  the  sd  B.  to  pay  to  him  on  the day  of 

next,  usually  the  first  day  for  paymt  of  intt,  the  sum  of  £ , 


t?ie  ppal  sum,  with  intt  thron  in  the  meantime  at  the  rate  of 

p.c.  p.a.  from  the  date  of  these  psnts :    And  further  if 

the  sd  moy  shl  not  be  so  pd  to  pay  to  him  intt  at  the  rate  afsd, 

by  eql  half-yrly,  or,  "qtrly,"  pay  rats,  on  the day  of , 

&c.,  specify  half-yrly  or  qtrly  days  in  every  yr  on  the  ppal 
moys  for  the  time  being  remaing  due  on  this  secy :  AND  THIS 
INDRE  ALSO  WITNETH,  that  in  further  psuance  of  the 
recited  agrmt,  &  for  the  conson  afsd,  the  sd  A.,  as  benefl 
owner  (6),  doth  hby  grt  unto  the  sd  B.,  peels,  referrg,  if  need  he, 
to  a  schdle  or  plan,  oi^  both,  see  Vol.  I,,  pp.  387  et  seq.  (c) :  To 
HOLD  the  same  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  & 
assns(ci),  subjt  to  an  indre  of  lease,  dated,  &c.,  &  made,  &c., 
whby  the  premes  were  demised  to,  &c.,  for  a  term  of }T8, 


(0  For  registered  land,  add  "  &  is  regrd  as  proptor  thof  with 

title  under  the  no. hinafter  mentd."  The  deed  may  be  some- 
what shortened  by  omitting  recitals,  in  which  case  the  words  at  the  beginning 
of  each  witnessing  part  referring  to  the  agreement  will  be  omitted. 

(ni)  For  registered  land,  add  "  &  by  a  regrd  transfer  of  the  sd  hds, 
And  whs  in  psuance  of  the  sd  recited  agrmt  the  sd  A.  hath 
transferred  the  sd  hds  to  the  sd  B.  by  regrd  assurance." 

(a)  As  to  the  omission  of  the  indorsed  receipt  for  the  consideration  money, 
see  the  C.  A.,  1881,  s.  54,  Vol.  I.,  p.  383,  note. 

(ft)  It  is  assumed  in  these  precedents  that  the  mortgagor's  covenants  for 
title,  and  the  covenants  by  trustees  or  mortgagees  against  incumbrances  will  be 

implied  in  reliance  on  the  Act  by  the  use  of  the  words  **"  as  benefl  owner," 
or  "  as  tree  "  or  "  as  mtgee,"  &c.  (as  the  case  may  be),  which  are  printed 
in  thick  type  in  order  that  they  may  not  escape  attention. 
(c)  l^QT  registered  land,  add    "  being   the    land,  &C.,    Vol.  I.,  p.  387, 

form  VIII.,  "&  SO  that  the  descriptn  contd  in  the  sd  title  shl  not 
restrict  the  generality  of  the  descriptn  hinbfe  contd,  but  may 
enlarge  the  same/* 

(<f)  As  to  the  substitution  of  the  words  "  in  fee  simple,"  for  "  hrs  & 
assns/'  see  the  C.  A.,  1881,  s.  51,  Vol.  I.,  p.  401,  note ;  and  above,  p.  61,  note. 
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at  the  yrly  rent  of  £ (e),  &  subjt  to  the  provo  for  redmon    p»eo.  i. 

hiuafter  contd :  Provd  always  &  it  is  bby  agrd  &  decld  that  Proviso  for 

if  the  sd  A-,  his  hrs,  exs,  ads,  or  assDS,  shl  on  the  sd day  of  I?^®'??'» 

next,  pay  to  the  sd  B.,  his  exs,  ads,  or  assns,  the  sd  sum  of 

£ ,  with  intt  thron  in  the  meantime  at  the  rate  afsd,  the  sd 

6.,  his  exs,  ads,  or  assns,  shl  at  any  time  thrafter,  upon  the  reqt 
&  at  the  cost  of  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  reoonvey 
the  sd  premes  hby  assured  to  the  use  of  the  sd  A.,  his  hrs  & 
•ssM  (g).  If  bldga  form  a  material  pt  of  the  secy,  add  a  covt 
to  insfwre  <t  repair,  p.  42,  form  xxix.,  or  p.  45,  form  xxx.  (A). 
[Covt  agst  regiatron,  p.  50,  form  xxxvi.  Mtgees  indemnity 
clause,  p.  59,  form  xliv.]    In  wits,  &c. 


MORTGAGE  in  fee  of  Freeholds  by  One  Mortgagor    pbec.  ii. 
to  Trustees  (Aj)   or  others  advancing  money   on 
Joint  Account. 

Pasties,  A.,  mtgor,  1 ;  B.,  C,  &  D.,  mtgees,  2.    Recite  title  of  RadtalB. 
vdgor,  see  last  Precedent.    And  whas  the  sd  B.,  C,  &  D.,  Agree- 

ment  lor 

"  loan. 

ie)  For  other  forms  referring  to  the  tenancies,  see  YoL  I.,  p.  401,  et  teq.    If 

the  paroela  are  contained  in  a  schedule,  the  tenancies  may  conveniently  be  giyen 
in  a  separate  column  of  the  schedule,  in  which  case  say  here  "  Subjt  to  the 

leases  and  tenancies  mentd  in  tbe  schdle  hto." 

CO  If  brevity  is  desired,  the  short  form  of  proviso  for  redemption  to  follow 
ftbe  habendum  at  p.  20  may  be  substituted. 

is)  For  registered  land,  add  "  &  exte  a  transfer  thof  &  deliver  the 
land  certfe  to  tbe  sd  A,  his  hrs  or  assns." 

(i)  The  power  of  sale  is  omitted  in  reliance  on  the  statute,  see  p.  20,  note. 
•As  to  the  old  practice,  where  the  mortgagor  is  in  the  occupation  of  the  property, 
of  inserting  an  attornment  clause  or  power  of  distress  for  the  interest,  and  the 
diflBculties  occasioned  by  the  Bills  of  Sale  Acts,  1878  and  1882  ;  and  as  to  the 
otflity  of  the  former  clause,  see  p.  50,  note.  As  to  excluding  or  restricting  the 
power  given  by  the  C.  A.,  1881,  s.  18,  to  the  mortgagor  to  grant  rack-rent  leases 
for  occapatjon  or  building  parposes,  see  p.  46,  note  ;  and  as  to  excluding  s.  17 
of  the  same  Act,  abolishing  the  right  of  consolidation,  see  p.  69,  note. 

(i)  As  to  the  importance  of  taking  mortgages  in  this  form  so  as  to  avoid  As  to 
hinging  the  trust  on  to  the  title,  see  Elph.  Introd.  Conv. ;  CarriU  v.  Real,  Jj^e,,  mortgages 
Mmute  Co,,  42  Ch.  D.  268.  The  duties  of  trustees  lending  money  on  mortgage  to  trustees, 
as  regards  value  and  title  are  now  for  the  most  part  regulated  by  the  T.  A.,  1893   T.  A.,  1898. 
^  ic  57  Vict.  c.  53),  a.  8.    By  s.  8,  sub-s.  1,  a  trustee  is  not  to  be  responsible  j^,  ^ 
aody  on  the  ground  of  Insufficiency  in  value  of  the  security,  if  the  amount  value. 
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Wit- 

DCHOth 

CoreDtnt 
prin<dp«l 


pRso.  n.    have  agrd  with  the  sd  A.,  to  lend  him  the  sum  of  £ out  of 

moys  belongg  to  them  on  a  jt  acct  upon  havg  the  repaymt  thof 
with  intt  at  the  rate  hinafter  mentd  seed  in  mner  hinafter 
appearg :    NOW  THIS  INDRE  WITNETH  that  in  psuance 

of  the  sd  agrmt,  &  in  conson  of  the  sum  of  £ now  pd  to  the 

sd  A.  by  the  sd  B.,  C,  &  D.,  out  of  moys  belongg  to  them  on  a 
jt  acct  as  afsd  (the  rect  whof  the  sd  A.  doth  hby  acknowe)  the 

sd  A.  covts  with  the  sd  B.,  C,  &  D.,  to  pay  to  them  on  the 

day  of next,  uawcdly  the  first  day  for  payvit  of  intt,  the 

sum  of  £ ,  the  ppal  sum,  with  intt  for  the  same  in  the 

meantime  at  the  rate  of p.c.  p.a.  from  the  date  of  these 

psnts :  And  further  if  the  sd  moy  shl  not  be  so  pd  to  pay  to 
them  intt  at  the  rate  afsd  by  eql  half-yrly  [qtrly]  paymts  on  the 
day  of ,  &a,  specify  hcdf-yrly  or  qtrly  days,  in  every 


And  iste- 
rest  after 
default. 


adyanced  did   not  at  the  time  when   the  loan  was  made  exceed  two-thirds 
of  the  Talue  of  the  pzopertj  (of  wbateTer  tenure  and  whether  agricultural  or 
house  or  other  property,  if  the  trustee  can  lawfully  lend  upon  it)  according  to 
the  valuation  of  a  person  whom  the  trustee  reasonably  believed  to  be  an  able 
practical  surveyor  or  valuer  (although  not  in  practice  in  the  locality)  acting 
Independently  of  the  mortgagor,  and  who  advised  the  advance.    This  enact- 
ment, which  relaxes  the  general  rule  formerly  prevailing  imposing  a  limit  of 
two-thirds  in  the  case  of  land  and  half  in  the  case  of  house  property,  and 
substitutes  the  two- thirds  limit,  whatever  the  nature  of  the  property  may  be, 
allows  a  latitude  which  might  sometimes  prove  dangerous ;  but  trustees  must 
doubtless  still  act  with  due  caution,  and  avoid  lending  on  speculative  securities, 
especially  such  as  are  dependent  on  the  fluctuations  of  trade ;  and  (although 
the  trustees  might  be  within  the  protection  of  the  Act)  it  would  seldom  be 
prudent,  in  the  case  of  house  property,  to  advance  up  to  the  two-thirds  limit 
See  also  as  to  the  liability  of  a  trustee  advancing  too  much,  s.  9  of  the  T.  A., 
1893 ;  Re  Salmon,  42  Ch.  D.  851.    Trustees  roust  exercise  their  discretion  as 
to  calling  in  a  mortgage  which  has  become  insufficient,  see  Be  Medland,  41 
Ch.  D.  476,  T.  A.,  1894,  s.i;  Re  Chapwuin,  [1896]  2  Ch.  763.    As  to  a  valuer's 
liability  for  negligence,  see  Cann  v.   WilUon,  39  Ch.  D.  39 ;  and  as  to  the 
responsibility  of  a  solicitor,  see  Doohy  v.  Watson,  89  Ch.  D.  178 ;  JBlytk  v. 
FladgaU,  [1891]  1  Ch.  837;  BHnsden  v.  Wniiawt,  [1894]  8  Ch.  185.    By 
As  to  title,  s.  8,  sub-ss.  2  and  8,  of  the  T.  A.,  1898,  a  trustee  is  exonerated  from  liability  in 
respect  of  the  title  to  the  mortgaged  property  for  dispensing  with  the  lessor's 
title  in  the  case  of  leaseholds,  or  (whatever  the  nature  of  the  property)  accepting 
a  shorter  title  than  that  which  the  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if  the  Court  should  think  that  the  title  is  such 
as  a  person  acting  with  ordinary  prudence  and  caution  might  have  accepted. 
By  s.  8,  sub-s.  4,  that  section  is  to  apply  to  transfers  of  existing  securities  as 
well  as  to  new  securities. 

The  above  precedent  might  be  shortened  by  omitting  recitals  ;  see  as  to  this 
and  other  matters  the  notes  to  Precedent  I. 

As  to  registered  land,  see  note  pp.  1  et  teq,,  and  the  last  Precedent ;  and  as  to 
precautions  to  be  taken  by  a  mortgagee  of  unregistered  land,  see  p.  4. 


Registered 
land. 
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yr  on  the  ppal  moys  for  the  time  being  remaing  due  on  this    ra»o.  n. 
8€cy.    AND  THIS  INDRE  ALSO  WITNETH  that  in  further  Furtto 
psoance  of  the  sd  agrmt  &  for  the  conson  afsd,  the  sd  A.,  aa  J^^^ 
benefl  owner,  doth  hby  grt  unto  the  sd  B.,  C,  &  D.,  pels,  see 
VoL  /.,  pp.  385  et  seq.,  To  hold  the  same  Unto  &  to  the  use  Haben- 
of  the  sd  B.,  C.,  &  D.,  their  hrs  &  assns,  atibjt  to  leases,  see  last 
Precedent,  &  subjt  to  the  provo  for  redmon  hinafter  contd  : 
Provd  always,  &  it  is  hby  agrd  that  if  the  sd  A.,  his  hrs,  exs,  Proviaofop 

ads,  or  assns,  shl,  on  the  sd day  of next,  pay  to  the  tioi™^ 

sd  B.,  C,  &  D.,  their  exs,  ads,  or  assns,  the  sd  sum  of  £ ,  the 

ppal,  with  intt  thron  in  the  meantime  at  the  rate  afsd,  the  sd 
K,  C,  &  D.,  their  exs,  ads,  or  assns,  shl  at  any  time  thrafter 
open  the  reqt  &  at  the  cost  of  the  sd  A.,  his  hrs,  exs,  ads,  or 
assns,  reconvey  the  sd  premes  hinbfe  grted  to  the  use  of  the  sd 
A,  his  hrs  &  assns.  [Govt  a^st  registran,  p.  50,  form  xxxvi.] 
IfUdgs  form  a  material  pt  of  this  secy,  add  a  covt  to  insure 
&  repair,  p.  42,  form  xxix.,  or  p.  45,  /(w*m  xxx.  [Add,  if 
tkoiight  pper,  the  jt  a^ict  clause,  p.  37  (a),  cfc  the  danse  as  to 
devolon  of  the  powers,  p.  61],  ivdem^nity  clause,  p.  59,  foirm 
XLiv.    In  wits,  &a 


in. 

MORTGAGE  of  Copyholds  by  One  Mortgagor  to  One  prbo.  m. 
Mortgagee   wlisre  the  Deed    precedes   tlie  Sue- 
render.    Variations /or  a  mortgage  to  Trustees, 
and  where  Recitals  are  omitted  (6). 

Parties,  A,  mtgor,  1 ;  B.,  mtgee,  2 ;  Whas  at  a  ct  hoiden  for  Recitiaa. 
the  manor  of in  the  coy  of ,  on  the day  of ,  t^^'^^f 

mortgagor. 

(a)  Ab  to  this  daiue,  see  p.  87,  note.  The  statatory  power  of  sale  is  relied 
on,  see  p.  20,  note.  As  to  excluding  or  restricting  the  mortgagor's  leasing 
powers  under  the  C.  A.,  s.  18,  see  p.  46,  note;  and  as  to  excluding  s.  17 
abolisbing  the  right  of  consolidation,  see  p.  69  note.  It  is  clear  that  trustees 
would  not  incur  anj  responsibility  by  not  excluding  the  application  of  the  two 
btter  proTisions,  or  by  relying  on  the  statutory  powers  of  sale,  &c.,  haying 
icgaid  to  Sw  66  (9)  of  the  Act,  which  affords  them  full  protection. 

(b)  See  the  notes  to  Precedents  I.  and  II.     In  a  mortgage  of  copyholds  the   Deed 

deed  should  precede  the  surrender  as  in  this  Precedent ;  otherwise  it  would  not  should 

be  a  "mortgage"  within  the  C.  A.,  1882,  s.  2,  so  as  to  enable  the  statutory  procede 

surrender. 
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FKBc.  III.    the  sd  A.  was  admitted  (a)  to  the  hds  hby  mtged  to  hold  at  the 

will  of  the  lord  accdg  to  the  custom  of  the  sd  manor  of (6) : 

Agreement  And  whas  the  sd  B.  has  agrd  with  the  sd  A.,  to  lend  him  the 
for  loan.  ^.  ^ 

sum  of  X- 

Wit- 
nesseth. 


Also  wit- 
nesseth. 


As  to 

omitting 

recitals. 


—  upon  havg  the  repaymt  thof  with  intt  at  the  rate 
hinafter  mentd  seed  in  mner  hinafter  appearg :  NOW  THIS 
INDRE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt, 
&C.,  &c.,  coTison,  rect,  covt  by  A,  to  pay  ppal  &  iTUt  after 
dejauLt  as  in  Precedent  /.,  p.  68.  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance  of  the  sd  recited  agrmt  & 
for  the  conson  afsd  the  sd  A.  aa  benefl  owner  (c)  doth  hby  covt 
with  the  sd  B.  that  he  the  sd  A.,  or  his  hrs  and  all  other  necy 
pties,  if  any,  will  forthwith,  at  his  or  their  own  cost,  surrender 
into  the  hands  of  the  lord  or  lords  of  the  sd  manor,  accdg  to  the 
custom  thof  {d)y  peels,  referrg,  if  need  be,  to  a  schdle  or  plan, 
or  both,  see  Vol.  /.,  pp.  387  et  seq,  [to  wch  premes  the  sd  A,  was 
admitted  at  a  ct  holden,  &c.,  o?',  "  out  of  ct "  on  the day  of 


covenants  for  title  to  be  implied  under  b.  7,  or  the  statutory  powers  of  sale,  &c., 
to  be  implied  under  s.  19  ;  the  insertion  in  that  case  of  some  words  amounting 
to  a  charge  within  the  definition  of  "  mortgage  **  in  s.  2  might  obviate  both 
these  objections,  see  p.  21,  note ;  p.  63,  note  ;  but  as  a  moitgage  in  the  latter 
form  has  no  advantages,  a  precedent  of  it  is  not  given.  As  to  enfranchisement, 
see  the  Copyhold  Act,  1894,  Parts  I.,  II.,  and  III. 

For  brevity,  recitals  may  be  omitted,  in  which  case  the  words  at  the  be- 
ginning of  the  witnessing  parts  referring  to  the  agreement  will  be  omitted,  and 

instead  of  "  the  sd  manor  "  say  "  the  manor  of ,  in  the  coy 

of 


the  first  time  it  is  mentioned. 


Mortga- 
gor's seisin 
of  copy- 
holds. 


The  variations  for  a  mortgage  to  trustees  are  for  the  most  part  indicated  in 
the  last  Precedent.  In  other  respects  they  will  be  merely  the  substitution  of 
the  plural. 

Co)  Or,  "  Whas  on  the day  of ,  the  sd  A.  was  out  of 

ct  admitted,  &c." 

(6)  Or  recite  A.'s  seisin  as  follows :— "  WhAS  the  sd  A.  is  seised   for 

an  unincumbered  este  of  inhance  to  him  &  his  hrs  of  the  hds 
hby  mtged  at  the  will  of  the  lord  accdg  to  the  custom  of  the 
manor  of in  the  coy  of ." 

(r)  See  p.  62,  note.  The  statutory  covenants  for  title  may  be  implied,  as  the 
worcl  "  conveyance  "  in  the  Act  includes  a  covenant  to  surrender  made  bjr 
dee<l  (see  s.  2). 

(i)  For  several  manors  say  **  into   the   hands   of  the   lords  of  the 

manors  of  wch  the  same  are  resply  holden  as  hinbfe  is  recited 
accdg  to  the  customs  thof,"  and  in  the  habendum,  "  to  be  holden 
of  the  lords  of  the  respive  manors  of  wch  the  same  are  resply 
holdvn  by  copy  of  ct  roll  accdg  to  the  custom  thof  resply." 
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(e)]  To  THE  USE  of  the  sd  B.,  his  hrs  &  assns,  to  be  holden   pmw.  "'• 

of  the  lord  of  the  sd  manor  by  copy  of  ct  roll  accdg  to  the  Haben- 
costom  thof,  by  &  under  the  rents,  fines,  suits,  &  services  due  &  ^^™' 
of  rt  accustomed  for  the  same,  SUBJT  to  a  condou  for  makg  void  ProTlBofor 
the  surrender  to  be  made  in  psuance  of  this  covt  if  the  sd  A.,  JJJq™^" 

his  hrs,  exs,  ads,  or  assns,  shl,  on  the  sd day  of next, 

pay  to  the  sd  B.,  his  exs,  ads,  or  assns,  the  sd  sum  of  £ , 

with  intt  for  the  same  in  the  meantime  at  the  rate  afsd.  And  Declara- 

THE  SD  A.  doth  hby  declare  that  until  such  sun-end er  shl  be  trust  till 

made,  he,  the  sd  A.,  his  hrs  &  assns,  shl  stand  seised  of  the  sd  surrender. 

premes  hinbfe  covted  to  be  surrendered  in  trust  for  the  sd  B., 

his  hrs  &  assns,  subjt  to  such   equity  of  redmon  as  the  same 

premes  wd  have  been  subjt  to  if  such  surrender  had  been  made, 

And  doth  hby  irrevocably  appt  the  sd  B.,  his  exs,  ads,  or  assns, 

&  every  of  them,  the  atty  &  attys  of  him,  the  sd  A.,  in  his  name 

&  on  his  behalf,  at  any  time  to  surrender  the  sd  premes  psuant 

to  the  covt  hinbfe  contd,  &  to  exte  &  do  all  instrumts  &  acts 

necy  or  pper  for  that  ppose.     If  bldgs  form  a  material  pt  of 

the  secy,  add  a  covt  to  insure  &  repair,  p.  42,  form  xxix.,  or 

p.  45,  form  xxx.  (/).     Mtgee*8  indemfinity  clause,  p.  59.     In 

WITS,  &a 


IV. 

SURRENDER  of  Copyholds  hy  way  of  Mortgage,    prko.  iv. 
Vakiations  for  a  moHga^e  to  Tbustees,  and  where 
tlic  security  extends  to  Further  Advances  (g). 


Manor  of 

in  the  coy  of 


I     The day  of 


BE  IT  REMEMBERED  that  on  the  day  above  mentd,  A., 
of,  &C.,  a  customary  tenant  of  the  sd  manor,  came  bfe  me,  X 


(e)  If  the  admittance  is  recited  this  wiU  of  course  be  omitted. 

C/)  The  power  of  sale  is  omitted  in  reliance  on  the  statute,  see  p.  20,  note. 

(^)  For  Tariations  where  the  mortgagor's  wife  concurs,  see  VoL  I.,  p.  444  ; 
bat  if  the  parties  were  married  after  1882,  or  if  they  were  married  before  1883, 
but  the  property  was  acquired  after  1882,  the  wife  would  be  in  the  position  of  a 
feme  $eie  by  Tirtue  of  the  M.  W.  P.  A.,  1882,  ss.  1,  2,  5,  and  her  separate 
examination  would  be  unnecessary. 
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PBEo.  IV.    [deputy]  steward  of  the  sd  manor,  &  in  conson  of  the  sum  of 

£ to  the  sd  A.,  pd  by  B.,  of,  &c.,  [C,  of,  &o.,  &  D.,  of,  &a, 

out  of  moys  belongg  to  them  on  a  jt  acct]  (the  rect  whof  is 

Surrender,  hnmder  acknowed)  did  [out  of  ct]  surrender  into  the  hands  of 
the  lord  of  the  sd  manor,  by  the  hands  &  acceptce  of  me  the  sd 
[deputy]  steward  by  the  rod  accdg  to  the  custom  of  the  sd 

Haben-       manor,  peels,  see  Vol.  L,  pp.  385  et  seq.    To  the  use  of  the  sd 

^*™*  B.,  his  [B.,  C,  &  D.,  their]  hrs  &  assns  for  ever,  at  the  will  of 

the  lord  accdg  to  the  custom  of  the  sd  manor,  subjt  to  the  rents, 

fines,  suits,  &  services  due  &  of  rt  accustomed  for  the  same ; 

Subject  to   And  also  subjt  to  this  condon,  that  if  the  sd  A.,  his  hre,  exs, 

tion.  ^^>  &  assns,  shl  pay  to  the  sd  B.,  his  [B.,  C,  &  D.,  their]  exs, 

ads,  or  assns,  the  sum  of  £ on  the day  of next, 

togr  with  intt  for  the  same  in  the  meantime  at  the  rate  of 

p.c.  (a)  p.a.  (6),  then  this  surrender  is  to  be  void  &  of  no  effect 

Signature  of  A, 

Taken  the  day  &  yr    \  X..  [deputy]  stewarA 

above  written  by  me,  ) 

^Rect  for  mtge  TnoyJ] 


(a)  If  interest  is  reducible  on  punctual  payment,  this  wiU  be  the  higher 
rate. 

(h)  Where  the  security  is  to  extend  to  further  advances,  add,  ''  &  shl  on 

such day  of ,  or day  of as  shl  happen  next 

after  the  same  resply  shl  be  advced  or  pd  or  become  owing, 
pay  to  the  sd,  Tatgee,  his  [mtgees,  their]  exs,  ads,  or  assns,  every 
other  sum  of  moy  wch  may  be  advced  by  or  become  owing 
(except  for  intt)  to  [him  or]  them  as  afsd,  with  intt  thron  as 
afed." 
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V. 


Mortgage  of  Leaseholds  hy  Demise  hy  One  Mortgagor  prec.  v. 
to  One  Mortgagee.  Variations  /or  a  Mortgage 
hy  Assignment,  where  Recitals  ave  omitted,  for  a 
Mortgage  to  Trustees  or  others  advancing  money 
on  a  Joint  Account,  and  for  Several  Leases  and 
for  a  Mortgage  hy  Assignment  of  Registered 
Leaseholds  (c). 

Parties^  A.,  mtgor,  1 ;    B.,  mfgee,  2.     Whas  by   an    indre  Recitals, 
of  lease  dated,  &c.,  &  made,  &c.,  all,  &c.,  peels  in  full,  with  Lease  (d). 


(e)  See  the  notes  to  Precedent  I.    Recitals  might  in  this  case  be  dispensed  Mortgage 
with  by  treating  tbe  mortgage  as  annexed  or  supplemental  to  the  lease,  or  to  the  ^  lease- 
lasigmnent  thereof  to  the  mortgagor :  see  the  C.  A.,  1881,  s.  58,  VoL  I.,  p.  74,   '^^^^  ^^ 
note.    This  may  be  done  by  adding  the  following  words  after  the  parties:   jq^q^ 

''intd  to  be  read  as  annexed  or  supplemental  to  an  indre  dated,  deed. 
&c.,  &  made,  &c.,  being  a  lease  of  certn  messes,  lands  &  hds 

situate,  &c.  to  the  sd  A.  for  a  term  of yra  at  the  yrly  rent 

of  £ :  "  or,  "  being  an  assnmt  to  the  sd  A.  of  a  lease  dated, 

&C.,  of  certn  messes,  &c.,  situate,  &c/'     in  that  case  the  lease  will  be 

afterwards  referred  to  as  '^  above  mentd." 

If  an  interpretation  clause  is  used  in  this  case  (see  p.  61,  note),  both  the 
"  mtgor  "   and   "  mtgee  "  wiU  be  defined  to  include  his  "  exs,  ads,   & 


assDs/' 


The  variations  for  a  mortgage  to  trustees  or  others  lending  on  a  joint  account   Variations 
are  for  the  most  part  indicated  in  Precedent  II. ;  in  other  respects  they  will  be   for  mort- 
merely  the  substitution  of  the  plural.  gage  to 

If  tbe  lessee  is  registered  as  proprietor  a  registered  charge  may  be  taken,  or  if     ^^^^  ^^ 
the  mortgage  is  made  by  assignment  a  registered  transfer  may  be  taken,  but  in   R^IO'tered 
the  latter  case  the  mortgagor  must  protect  himself  by  a  caution.    If  the  mort-    ^ 
gage  is  made  by  demise  a  notice  of  it  as  a  lease  may  be  entered  under  L.  T.  A., 
1875,  B.  50,  though  the  mortgagee  cannot  be  registered  as  proprietor,  L.  T.  A., 
1875,  s.  11  ;  L.  T.  A.,  1897,  sched.     As  to  precautions  to  be  observed  by  a 
mortgagee  of  unregistered  lands,  see  p.  4,  note. 

As  to  the  practice  of  taking  mortgages  of  leaseholds  by  sub^emise  instead  of  As  to 
by  assignment,  see  Elph.  Introd.  174.    Although  this  course  is  proper  where  the  mortgage 
covenants  are  unusually  onerous  and  is  sometimes  convenient  where  the  lessor^s  Pf ,  ^^' 
Ucenoe  to  an  assignment,  but  not  to  a  demise,  is  necessary,  it  may  be  doubted   5^^?5^ 
whether  the  practice  (which  is  very  general)  is  not  carried  too  far,  and  whether 
tbe  inconveniences  incident  to   leaving  a  legal  reversion  outstanding  in  the 
mortgagor  do  not  in  ordinary  cases  outweigh  the  advantages  of  the  practice, 
seeing  that  the  mortgagee,  though  protected  from  being  sued  on  the  covenants, 
may  be  compellable  to  perform  them  to  save  his  security  from  forfeiture  under 

(d)  Where  there  are  several  leases,  they  will  be  recited  separately,  or  occa-  Variations 

iionally  the  recitals  may  be  combined,  as  in  VoL  I.,  p.  365,  form  xxxvii.    For  for  several 

variations  in  the  recital  of  the  devolution  of  the  title  to  the    mortgagor  in  that  ^^^^^** 
case,  see  Vol.  I.,  p.  366,  form  zxxviit. ;  p.  366,  form  XL. 
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DoYolii- 
tion  of 
title  to 
lease. 


Agreement 
for  loan. 


Wit- 
neseeth. 


Also  wit- 
nesseth. 


As  to  dis- 
claimer of 
lease  and 
vesting 
order  in 
bank- 
ruptcy. 


the  appurts  thof  were  demised  to  the  sd  A.  [X.],  his  ezs,  ads,  & 

assns,  from  the  day  of ,  for  the  term  of yrs, 

subjt  to  the  paymt  of  the  rent  thby  reserved,  &  the  pformce 
&  observce  of  the  covts  on  the  pt  of  the  lessee  &  condons 
thrin  contd :  [And  whas  by  divers  mesne  assurces,  acts  in 
the  law,  &  eventa,  &  ultimately  by  an  indre  dated,  &c.,  & 
made,  &c.,  the  premes  comprd  in  the  sd  indre  of  lease  have 
become   absolutely  vested   in   the   sd   A.  for  all   the   residue 

of  the  sd  term  of yrs,  subjt  to  the  rent  reserved  by  & 

covts  &  Condons  contd  in  the  sd  lease  :]  (d)  And  whas  the  sd 

B.  has  agrd  with  the  sd  A.  to  lend  him  the  sum  of  £ upon 

havg  the  repaymt  thof  with  intt  at  the  rate  hinafter  mentd 
seed  in  mner  hinafter  appearg  (e) :  NOW  THIS  INDRE  WIT- 
NETH  that  in  psuance  of  the  sd  recited  agrmt,  &c.,  consort, 
red,  covt  for  paymt  of  ppal,  Jk  intt  after  defavU,  as  in 
Precedent  I.,  p.  68 ;  AND  THIS  INDRE  ALSO  WITNETH 
that  in  further  psuance  of  the  sd  recited  agrmt,  &  for  the 

the  proviso  for  re-entry.  Where  a  lease  is  of  such  a  nature  as  to  render  it 
undesirable  to  take  the  mort-gage  by  assignment,  it  can  scarcely  be  a  suitable 
security  on  which  to  lend  money  at  all. 

It  is  also  to  be  remembered  that  in  the  event  of  the  bankruptcy  of  the  mort- 
gagor the  lease  (if  the  mortgage  is  by  sub-demise,  tecH4  if  by  assignment,  Be 
Gee,  24  Q.  B.  D.  65)  is  liable  to  be  disclaimed  by  the  trustee  in  bankruptcy,  so 
that  the  mortgagee  may  have  to  choose  between  losing  his  security  and  having 
the  lease  vested  in  him  by  order  of  the  Court ;  see  the  Bankruptcy  Act,  1883, 
s.  55,  sub-ss.  1,  2,  3,  6  ;  Bjt  Ftnley,  21  Q.  B.  D.475  ;  91^9^^  Ex  parte  Turquand, 
14  Q.  B.  D.  405  ;  Re  Cock,  Ex  parte  ShiUon,  20  Q.  B.  D.  943 ;  J2«  Smith,  Ex 
parte  Hepburn,  25  Q.  B.  D.  536  ;  42  Sol.  J.,  210,  228.  It  has  not  been  decided 
what  is  the  mortgagee's  position  when  an  order  vesting  the  original  lease  in 
him  has  been  made  (Jte  Morgan,  22  Q.  B.  D.  592),  the  words  of  the  Act  being 
that  such  an  order  shall  only  be  made  "  upon  the  terms  of  making  such  person 
subject  to  the  same  liabilities  and  obligations  as  the  bankrupt  was  subject  to 
under  the  lease  in  respect  of  the  property  at  the  date  when  the  banlmiptcy 
petition  was  filed  ; "  see  33  Sol.  J.,  p.  537.  By  the  Bankruptcy  Act,  1890,  a.  13* 
however,  the  Court  is  empowered  to  make  the  person  in  whose  favour  the  vesting 
order  is  made  subject  only  to  the  same  liabilities  and  obligations  as  if  the  lease 
had  been  assigned  to  him  at  the  date  when  the  bankruptcy  petition  was  filed  ; 
and  (if  the  case  so  requires)  as  if  the  lease  had  comprised  only  the  property 
comprised  in  the  vesting  order. 

As  to  taking  a  second  mortgage  of  leaseholds  by  demise,  see  2  Day.  Prec,  pt.  2, 
444,  note. 

(<f)  For  a  mortgage  by  assignment,  where  the  lessee  is  registered  as  proprietor, 

add  "  And  whas  the  sd  A.  is  regrd  as  propter  of  the  mI  leasehd 
hds  with  a title  under  the  no. hinafter  mentd." 

(e)  In  the  case  mentioned  in  note  (rf),  add  "  &  by  a  regrd  transfer  of 

the  sd  leasehd  hds  :  And  whas  in  psuance  of  the  sd  recited  agmit 
the  sd  A.  hath  transferred  the  sd  leasehd  hds  to  the  sd  B.*' 
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conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  demise  (/)    prkc.  v. 
unto  the  sd  B.,  All  &  singr  the  hds  &  premes  comprd  in  or 
demised  by  the  hinbfe  recited  indre  of  lease  of,  &c.,  see  Vol.  /., 
p.  389  (a).     To  HOLD  the  same  itnto  the  sd,  his  exs,  ads,  &  Haben- 
assDS,  henceforth    for   the   residue   now   unexpired    of  the  sd      ™' 

term  of yrs  (6),  except  the  last  day  thof  (c)  ;  SuBJT  to 

tlie  provo  for  redmon  hinafter  contd  ;  Provd   always,  &   it  Proviso 
is  hby  agrd  &  decld  that  if  the  sd  A.,  his  exs,  ads,  or  assns,  shl  d^/nl^iioii, 

OQ  the  sd day  of next  pay  to  the  sd  B.,  his  exs,  ads, 

or  assns,  the  sd  sum  of  £ ,  the  ppal,  with  intt  thron  in  the 

meantime  at  the  rate  afsd,  the  said  B.,  his  exs,  ads,  or  assns,  shl 
at  any  time  thrafter,  upon  tlie  reqt  &  at  the  cost  of  the  sd  A., 
his  exs,  ads,  or  assns,  surrender  or  assn  {d)  the  sd  premes  hinbfe 
demised  (d)  to  the  sd  A.,  his  exs,  ads,  &  assns  :  And  the  sd  A.  Declara- 
doth  hby  declare  that  he  the  sd  A.,  his  exs,  ads,  &  assns,  shl  nominal 
henceforth  stand  possed  of  the  nominal  revon  hby  reserved  of  reversion 

the  sd  term  of yrs  (/)  in  trust  for  the  sd  B.,  his  exs,  ads, 

&  assns,  subjt  to  such  equity  of  redmon  (if  any)  as  may  for  the 
time  being  be  subsistg  by  virtue  of  these  psnts,  And  doth  hby 
irrevocably  appt  the  sd  B.,  his  exs,  ads,  &  assns,  &  every  of 
them,  the  atty  &  attys  of  him  the  sd  A.  in  his  name  &  on  his 
behalf  at  any  time  to  assn  the  same  nominal  revon  to  the  sd 
B.,  his  exs,  ads,  &  assns,  or  as  he  Or  they  shl  think  fit,  subjt  to 
the  equity  of  redmon  (if  any)  for  the  time  being  subsistg  as 

(/)  If  the  mortgage  is  by  assignment,  say  "  assu." 

(j)  In  the  case  mentioned  in  note  (<i),  p.  76,  add  "being  the  leasehd  land, 

&a"  Vol.  I.,  p.  387,  form  viii.,  "  &  SO  that  the  descriptn  contd  in  the  sd 
title  shpJl  not  restrict  the  generality  of  the  descriptn  hinbefore 
contd,  but  may  enlarge  the  same." 

(ft)  For  several  leases  say,  "sevl  residues  now  unexpired  of  the  sevl 
terms  of  yrs  grtd  by  the  sd  sevl  indres  of  lease,"  adding  if  the  mort- 
gage is  by  demise,  "except  the  last  day  of  each  such  respive  term." 

(r)  In  mortgage  by  assignment  omit  "  except  the  last  day  thof." 

(d)  In  mortgage  by  assignment,  "  re-assn,"  instead  of  "  surrender  or 
assn,"  and  "assned,"  instead  of  "demised."  For  a  mortgage  by  assign- 
ment where  the  lessee  has  been  registered,  add  after    "  demised,"    "  & 

execute  a  transfer  thof  &  deliver  the  office  copy  lease  thof." 

(e)  This  claaso  will  be  omitted  in  a  mortgage  by  assignment. 

(/)  For  several  leases  say  "  revons  hby  reserved  of  the  sevl  terms 
for  wch  the  sd  respive  premes  hinbfe  demised  are  resply  held 
under  the  sd  respive  leases." 
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afsd,  &  to  exte  &  do  all  deeds,  instrumts,  &  acts  necy  or  pper 
for  that  ppose  (g).  Add  power  to  mtgee  to  appt  a  new  tree  of 
nomninal  revon,  p.  31,  form  ii.  [Covt  agst  registron,  p.  50, 
form  XXXVI.]  J[Power  to  sell  leaseholds  in  lots  by  way  of 
underlease,  p.  29,  form  xiv.]  Mtgee's  indemnity  clause^ 
p.  59.    In  wits,  &c. 


VI. 

pREc.  VI.   DEED  of  Statutory  Mortgage  under  the  2Uh  section  of 

the  Conveyancing  Act,  1881  (a). 

THIS  INDRE  made  by  way  of  statutory  mtge,  the day 

of ,  18 — ,  Betn  a.,  nitgor,  of  the  one  pt,  &  B.,nitgee,  of  the 

other  pt,  WITNETH,  that  in  conson  of  the  sum  of  £ now 

pd  to  A.  by  B ,  of  wch  sum  A.  hby  acknowes  the  rect.  A,  as 
mtgor  &  as  benefl  owner  hby  conveys  to  B.,  pcdsy  To  hold  (b) 
TO  &  TO  THE  USE  OF  B.  in  fee  simple  for  securg  paymt  on  the 

day  of ,  18 — ,  of  the  ppal  sum  of  £ as  the  mtge 

moy,  with  intt  thron  at  the  rate  of p.c.  p.a.     In  wits,  &a 


Statutory 
mortgage 
under 

1881,  s.  26. 


Variation 
for  lease- 
holds. 


(</)  If  appropriate,  add  a  covenant  to  insure  and  repair  (which  must  of  coarse 
conform  to  the  provisions,  if  any,  for  insurance  in  the  lease),  see  p.  42,  form 
XXIX.,  or  p.  45,  form  xxx.  The  power  of  sale  is  omitted  in  reliance  on  the 
stAtute. 

(a)  This  is  the  form  of  mortgage  given  in  the  third  schedule  to  the  C.  A., 
1881,  which,  besides  its  operation  in  implying  powers  of  sale,  &c.,  and  covenants 
for  title  under  the  Act,  has  also  a  special  operation  by  virtue  of  s.  26,  which 
enacts  that  there  shall  be  deemed  to  be  included  and  shall  be  implied,  in  a 
mortgage  of  freehold  or  leasehold  land  made  in  the  form  in  that  schedule,  a 
covenant  with  the  mortgagee,  by  the  person  expressed  to  convey  as  mortgagor, 
for  payment  of  the  mortgage  money  with  interest  at  the  stated  rate,  and  for 
payment  of  interest  after  default,  and  the  usual  proviso  for  redemption.  The 
mortgage  may  be  made  with  such  variations  and  additions  as  circumstances 
may  require.  The  use  of  the  statutory  form  of  mortgage  would  enable  the 
short  statutory  forms  of  transfer  in  the  second  part  of  the  schedule  (see  infra^ 
to  be  used  ;  but  the  inconvenience  attending  the  use  of  statutory  forms  is  such, 
and  the  advantage  so  inconsiderable,  that  the  foim  (though  it  is  to  some 
extent  used)  is  not  recommended  for  general  use. 

(ft)  For  leaseholds  say,  "  To  HOLD  unto  the  sd  B.,  his  exs,  ads,  & 
assns  henceforth  for  all  the  residue  now   unexpired  of  a  term 

of yrs  grted  by  an  indre  of  lease  dated,  &c.,  &  made,  &c. 

\if  by  demise  add,  *  except  the  last  day  of  such  term  *]  for 
securg,  &c.,  as  in  text ; "  if  by  deinise  add,  declon  of  trust  of 
nominal  revon,  &c,y  p.  30. 
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VII. 

MORTGAGE  in  Fee  of  Freeholds  hy  One  Mortgagor  prbc.  vu. 
to  One  Mortgagee  (c).  Provisions  for  Reduction 
0/ Interest  on  pnnctual  payment  and  for  continue 
ance  of  loan  for  a  Term  Certain.  Provisions  as  to 
Guarantee  Policy  effected  with  a  Mortgage  In- 
surance Company.  Power  to  Mortgagor  and  to 
Mortgagee  when  in  possession  to  grant  Leases. 
Appointment  of  a  Receiver.  Variations  where 
the  principal  is  to  he  repaid  by  Instalments,  wliere 
the  security  extends  to  Future  Advances  (d),  and 
where  the  Statutory  Powers  of  Sale  and  Leasing 
and  Appointing  a  Receiver  are  relied  on  with 
modifications. 

Parties,  A.,  nUgor,  1 ;  B.,  rrUgee,  2 ;  [C,  recer,  3] ;  Recite 
title  of  nxtgor  to,  "  the  hds  hby  mtged,"  a^  ina  convce  on  sale, 

(e)  As  to  registered  land,  see  p.  1»  note  (a)  ;  as  to  unregistered  land,  see 
ppu  3,  4,  note. 

(lO  Although  the  security  extends  toi  future  advances,  the  mortgagee  cannot   Effect  of 
safely  make  any  after  notice  of  a  subsequent  incumbrance,  unless  the  subsequent  second 
incnmbrancer  has  agreed  in  the  most  express  terms  that  such  advances  may  be   mortgage 
made,  see  Hopktnson  v.  Bolt,  9  H.  L.  C.  514  ;  Daun  v.  City  of  London  Brewery  ^  future 
^.,8  Eq.  165 ;  Menziei  v.  Lightfoot,  L.  R.  11  Eq.  459  ;  Bradford  Banking  Co,  v.   -jjy  gj^^ 
Brlggt  ^  Co.,  12  App.  Cas.  29 ;  2  Dav.  Free,  part  2,  p.  380,  note ;  even  if  the   mortgagee, 
further  advances  are  made  pursuant  to  a  covenant  in  the  mortgage,  Wut  v. 
VnmamM,  [1899]  1  Ch.  182. 

Notwithstanding  the  provisions  of  L.  T.  A.,  1875,  s.  83 ;  L.  T.  A.,  1897,  Registered 
Bched.,  probably  the  doctrine  of  Hojiklmon  v.  BoU  applies  to  further  advances  land, 
made  by  the  registered  proprietor  of  a  charge  for  further  advances.  It  follows 
that  it  will  be  pradent  for  a  person  who  takes  a  registered  charge  for  future 
advances  to  search  the  register  immediately  before  making  the  advance,  and  to 
hare  the  r^stered  charge  altered  under  L.  T.  A.,  1897,  s.  9  (5)  ;  see  L.  T.  R., 
Ill,  so  as  to  show  the  amount  actually  secured.  A  stipulation  inserted  in  the 
sabsequent  charge  preserving  the  priority  of  future  advances  made  under  the 
original  charge  will  be  effectual.  It  appears,  however,  that  if  the  second 
incumbrancer  has  not  taken  a  registered  charge,  and  has  not  protected  his 
incumbrance  by  an  entry  on  the  register,  and  the  future  advance  is  secured  by 
an  entry  on  the  register,  it  will  obtain  priority.  Perhaps  the  better  plan  will 
be  to  take  a  registered  charge  for  the  full  amount  to  be  advanced,  and  an 
aoregistered  deed  in  the  usual  form  for  a  mortgage  for  further  advances. 
This  course  must  be  adopted  where  the  future  advances  are  to  be  made  by 
the  executors  of  the  mortgagee,  see  L.  T.  R.,  form  XLI.,  which  does  not 
apply  to  such  advances.    The  mortgagee  should  obtain  possession  of  the  land 
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PREC,   VII. 


Wit- 

nesseth. 

CoTonant 
for  pay- 
ment. 


Also  wit- 
nesseth. 


Grant. 


Stamp. 


Vol,  /.,  p.  370  et  8eq. ;  Agnnt  for  loan,  p.  4,  form  iv. ;  Recital 
of  guarantee  poly,  p.  5,  form  x. ;  Genl  agrrrU  to  enter  into 
covts,  p.  8,  foi-m  XXIII. ;  NOW  THIS  INDRE  WITNETH, 
that  in  psuance  of  the  sd  agrmt  &  in  conson  of  the  sum  of 

£ now  pd  to  the  sd  A,  by  the  sd  B.,  the  rect,  c&c,  covt  to 

pay  ppal,  p.  9,  or  if  the  secy  extends  to  fiiture  advces,  p.  10, 
foivn  v.,  <£:  to  pay  intt  after  default,  p.  10,  form  li.,  the  intt 
in  each  case  being  made  payable  at  the  higher  rate ;  AND 
THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  of 
the  sd  agrmt  &  for  the  conson  afsd  the  sd  A.,  as  benefl  owner, 
doth  hby  giii  unto  the  sd  B.,  peels,  see  Vol.  /.,  pp.  385  et  acq. ; 
Habendum,  p.  14  (a)  ;  Provon  for  o^edmon,  p.  16  ;  or  if  the  secy 
extends  to  future  advces,  p.  17,  form  vii. ;  Provo  for  redon  of 
intt  on  punctual  paymt,  p.  31 ;  For  continuce  of  loan  for  a 
tei*m  certn,  p.  33 ;  And  if  so  intd,  provo  thai  mtgor  shl  not 
pay  off  for  a  term  certn,  p.  33  \pr,  Provo  for  paymt  by  instal- 
Tilts,  p.  33] ;  If  bldgs  form  a  rrvatei^ial  pt  of  the  secy,  add  covt 
to  insure  &  repair,  p.  42,  forin  xxix.,  or  p.  45,  form  xxx. ; 
Covt  as  to  guarantee  poly,  p.  38,  form  xxiir. ;  J[Pou*er  to  mtgor, 
&  if  desired  to  mtgee  wlien  in  posson,  to  grt  leases,  p.  46  ;  or, 
clause  restHctg  statutory  power  to  grt  leases,  p,  48]  :  {^Clause 
^modifying  statutm^  power  of  sale,  p.  27] ;  \Covt  agst  re- 
gistron,  p.  50,  foi^m  xxxvi.] ;  Mtgee' s  indermnity  clause,  p.  59  ; 
[Apptmt  of  recer,  p.  52 ;  or  the  short  form  by  referee  to  the 
statute,  p.  56].    In  wits,  &c. 


Special 
habendum 
giving 
power  to 
mortgagor 
to  lease. 


certificate,  so  as  to  be  certain  that  no  subsequent  charge  can  be  registered 
without  his  knowledge. 

Perhaps  the  safer  plan  will  be  to  take  a  registered  transfer  of  the  land,  and 
to  protect  the  mortgagor  by  a  caution. 

Where  the  mortgage  is  to  secure  future  advances,  the  ad  valorem  stamp 
should  be  sufficient  to  cover  the  total  amount,  if  limited  ;  if  not  limited,  the 
security  is  available  only  for  the  amount  which  the  ad  valorem  stamp  extends 
to  cover  :  see  Stamp  Act,  1891,  s.  88 ;  but  by  the  effect  of  sub-s.  (2),  if  an 
advance  is  made  in  excess  of  the  amount,  the  stamp  may  be  then  added  to. 

(fl)  Where  the  mortgage  reserves  express  leasing  powers  to  the  mortgagor, 
the  following  form  of  habendum  is  sometimes  used,  though  it  is  clearly  unneces- 
sary :  "  to  the  sd,  mtgee,  &  his  hrs  To  THE  USE  &  intent  that 
the  sd,  mtgor,  his  hrs  &  assDS,  may  exercise  the  powers  of 
leasg  hinafter  contd,  &  subjt  to  such  powers,  &  to  any  leases 
grted  in  psuance  thof,  To  the  use  of  the  sd,  mtgee,  his  hrs  & 
assns,  &c." 
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vni. 

SECOND   MORTGAGE  {h)  of  Copyholds  amZ  renew-  pbboj^iii. 
able  Leaseholds  {d).    A  Surety  joining  to  covenant 
foi'  Payment  of  principcU  and  interest  (e).    Varia- 
tions wkere  tlte  mortgage  extends  to  Further  Ad- 
vances (/). 

Pasties,  A.,  nitgor,  1 ;  B.,  surety y  2 ;  C,  mtgee,  3  ;  Recite 
the  lease  as  in  a  convce  on  sale,  Vol.  /.,  p.  364,  settg  out  the 


ih)  As  to  the  importaDce  of  getting  the  legal  estate  as  a  protection  against   As  to  the 
prior  concealed  incumbrances  of  which  the  mortgagee  has  no  notice  (actual  or   legal 
oinstructive),   and    against    the    possibility    of    a    subsequent    incumbrancer   estate, 
withoat  notice  getting  priority  by  means  of  it,  and  as  to  the  doctrine  of 
tacking,  see  2  White  &  T.  L.  C.  Eq.  notes  to  Marih  v.  Lee ;  Fisher  on  Mort- 
jriges,  534,  539  ;  Dart,  V.  &  P.,  pp.  927 — 946.     Notice  should  be  given  to  prior 
iDcumbrancers  so  as  to  prevent  them  from  tacking  further  advances  or  paying 
the  surplus  proceeds  of  sale  to  the  mortgagor  :  Wtst  Lofidoii  Cummercial  Bank 
"i.Rdianre,  J^e.,  Society,  27  Ch.  D.  187  ;  29  Ch.  D.  954  ;  and  if  possible  the 
notice  should  be  indorsed  on  prior  charges,  so  as  to  render  it  certain  that  trans- 
feitess  of  those  charges  will  take  with  notice.    As  to  the  doctrine  of  construc- 
tive notice  as  altered  by  the  C.  A.,  1882,  s.  3,  t»ee  Dart,  pp.  988  et  seq.    As  to 
the  security  afforded  by  registration  in  Middlesex  and  Yorkshire,  see  id.  pp. 
Vi^  et  seq. 

As  to  the  importance  of  making  proper  inquiry  for  and  getting  the  title-  As  to  the. 
deeds,  see  2  Dav.  Free.,  part  ii.,  p.  238  ;  Dart,  pp.  950  et  seq.  But  the  security  deeds, 
afforded  by  the  possession  of  the  deeds,  though  practically  almost  complete,  is 
lessened  by  the  doctrine  that  a  mortgagee  failing  to  get  them  is  not  neces- 
sarily to  be  postponed  ;  see  the  statement  of  the  doctrine  as  affecting  legal 
nwrtgatiees  in  Xorthern^  ^J-r.,  Co.  v.  Whippy  26  Ch.  D.  482  ;  R"  Ingham^  [1893] 
1  Ch.  352  ;  and  as  between  equitable  mortgagees  in  JVativnal  Provincial  Bank 
i*f  England  v.  Jackson,  33  Ch.  D.  1  ;  and  see  an  instance  in  Manners  v.  Mew, 
29  C!h.  D.  725. 

For  examples  of  the  risks  arising  from  not  obtaining  the  legal  estate,  sec    Risks  in- 

Carritt  v.  Real  and  Personal  Advance  Co.,  42  Ch.  D.  263,  where  a  trustee,  in  curred  by 

equitable 

mortgagee. 

(d)  Renewable  leaseholds  should  be  mortgaged  by  assignment,  not  by  do-  ]^[ortj«ifiea 
mrse.    In  the  case  of  ordinary  leaseholds,  if  the  first  mortgage  is  by  demise  of  renew- 
there  is  no  objection  to  a  second  mortgage  being  also  by  demise.    As  to  the  able  lease- 
rights  of  a  mortgagee  of  a  renewable  lease  on  purchase  of  the  reversion  by  the  holds, 
mortgagor,  see  Leigh  v.  Burttctt,  29  Ch.  D.  231. 

(0  As  to  law  of  suretyship,  see  ante.  Vol.  I.,  p.  40.  note  (tf),  and  pp.  214,  215,  Law  of 
note  ;  Vol.  II.,  p.  37.     As  to  the  rights  of  the  surety  where  further  advances  surety- 
are  made,  see  Forhts  v.  Jackson,  19  Ch.  D.  615.    As  to  the  rights  of  co-sureties  ®'"P' 
inter  te,  see  Berridge  v.  Berrid-ge,  Ai  Ch.  D.  168. 

(/)  As  to  securities  for  further  advances  and  the  stamp  duty  thereon,  see 
p.  79,  note  (d). 

K-E. — VOL.   IL  6 
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FREC.  VIII. 


Wit- 
nesseth. 


Also  wit- 
nesseth. 

Assign- 
ment 


Also  wit« 
Dttflseth. 


Covenant 
to  surren- 
der copy- 
holds. 


peels  &  covt  for  renewal;  The  devolon,  if  any,  of  title  to  A., 
Vol,  /.,  p.  366  ;  The  prior  mtge,  p.  5,  settg  out  the  as&nrtU 
of  the  leaaehds,  subjt  to  redmon,  <t  the  covt  to  surrender  the 
copyhds ;  Condonal  surrender  of  the  copyhds,  p.  6  ;  Agi^mt  for 
loan,  p.  1 ,  or  for  furtlier  advces,  p.  4  ;  Agmit  for  surety  to  join, 
p.  4 ;  NOW  THIS  INDRE  WITNETH,  conson,  rect,jt  &  sevl 
covt  by  A.  <k  B,  for  paymt  of  ppal,  <k  intt  after  default,  p.  10, 
form  III.,  or  for  further  advces,  p.  10 ;  Provo  resirictg 
liaUlity  of  surety,  p.  38,  fomi  xxi. ;  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance  of  the  sd  agrmt,  & 
for  the  coDson  afsd,  the  sd  A.  as  benefl  owner,  doth  hbj  assn 
unto  the  sd  C,  leasehd  peels  by  referee,  Vol.  I.,  p.  389,  "  togr 

with  ail  such  rt  to  the  renewal  of  the  sd  lease  of  the day 

of as  is  subsistg  by  virtue  of  the  covts  &  provons  tbrin 

contd  or  orwise,"  habendum,  subjt  to  the  prior  moHgage,  p.  14, 
note;  Provd  always,  &  it  is  hby  agrd,  that  if  the  sd,  vitgar, 
his  hrs,  exs,  ads,  or  assns,  or  the  sd,  surety,  his  hrs,  exs,  or  ads, 
fihl,  &c.,  continue  provo  for  redmon  for  leasehds,  p.  17,  form 
III.,  or  for  further  advces,  p.  17,  form  vii.,  addg  cd  the  end, 
"subjt  nevs  to  the  rts  of  the  sd,  surety,  his  exs  or  ads,  in  case 
the  moys  hby  seed,  or  any  pt  thof,  shl  be  pd  by  him  or  them  ; " 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further  psuance 
of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd  A,  as  benefl  owner, 
doth  hby,  &c.,  covt  to  surrender  copyhds,  p.  72,  peels,  V^ol.  /., 
p.  386 ;  To  the  use  of  the  sd  C,  his  hrs  &  assns,  condon  for 
niakg  void  the  surrender,  p.  VJ,form  Vi.,  "  &  subjt  also  to  the 


whose  name  a  conyeyance  had  been  taken  without  disclosing  the  trust,  having 
made  a  fraudulent  mortgage  by  deposit,  the  equity  of  the  cestui  que  trust 
was  preferred  to  that  of  the  mortgagee  (but  such  a  fraud  would  be  scarcely 
possible  if  the  mortgagee  made  proper  inquiries) ;  and  Newton  v.  Neicton^ 
L.  R.  6  Eq.  135  (reversed  on  the  facts,  4  Ch.  143),  where  a  trustee  mortgagee 
(the  trust  not  being  disclosed)  having  sub-mortgaged  by  deposit,  the  etjuity  of 
the  cestui  que  trust  was  held  to  prevail.  That  a  cestui  que  trust  has  no 
better  equity  than  his  trustee,  where  the  latter  is  guilty  of  negligence  as  to 
the  deeds,  see  LUryd's  BaJiking  Co,  v.  Jonet,  29  Ch.  D.  221 ;  Farrand  v.  York- 
ihire  Banking  Co.^  40  Ch,  D.  182.  As  to  the  right  of  a  trustee  who  takes  a  mort- 
gage of  the  equitable  interest  of  his  cestui  que  trust  to  avail  himself  of  his  legal 
estate,  see  Newman  v.  Newman^  28  Ch.  D.  674.  As  to  the  circumstances  under 
which  a  second  equitable  mortgagee  with  notice  of  a  first  equitable  mortgage 
may  by  getting  in  the  legal  estate  from  a  prior  legal  mortgagee  acquire  priority, 
see  Taylor  v.  Rutsell,  [1892]  A.  C.  244,  affirming  S.  C.  [1891]  1  Ch.  8;  see  also 
Wett  London  Commercial  Bank  v.  Reliance,  «Jr.,  Society,  29  Gh.  D.  954  ;  and 
36  Sol.  J.  376. 
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«d  condonal  surrender  of  the day  of &  the  moys  thby  f  hbc-  vni. 

seed ; "  Dzclavon  of  trust  of  copyhds  tUl  surrevder,  p.  30,  "  & 
subjt  also  to  the  sd  condonal  surrender,  &c.,"  as  above,  <b  power 
ofatty,  p.  30 ;  Covts  by  A.  for  renewal,  (fee,  p.  45,  in  tlie  cJav^e 
as  to  assng  the  renewed  lease  to  the  Tntgee  say,  "subjt  to 
such  equity  of  redmou  as  shl  then   be  subsistg  by  virtue  of 

these  psnts,  &  subjt  to  the  sd  indre  of  mtge  of  the day  of 

,  &  the  moys  thby  seed,  &  that  until  such  assnmt  shl  be 

made  the  sd  A.,  his  exs,  ads,  &  assns,  shl  stand  possed  of  the 

renewed  lease  subjt  to  the  sd  indre  of  mtge  of  the day  of 

,  Si;  the  moys  thby  seed  in  trust,  &c. ;  "  in  the  power  to  the 

unigee  to  obtain  a  renewal  say,  "  in  his  or  their  own  name  or 
names,  or  in  the  name  or  names  of  the  pson  or  psons  then 

ended  to  the  moys  seed  by  the  sd  indre  of  mtge  of  tlie day 

of or  orwise  ; "  To  insure  &  repair  if  applicable,  p.  4f2,for7ti 

XXII.,  or  p.  45,  fo^^m  xxx. ;  Mtgee's  indemnity  clause,  p.  59  ; 
Provo  as  to  priynary  liability  betn  A,  &  B,,  p.  37,  form  xviii. ; 
Provo  that  (7.  shl  not  be  affected  by  such  de-claron,  p.  37,  foi^rn 
XIX;  Dedaron  that  B.  shl  be  liable  as  ppal  debtor,  p.  37,  form 
XX.  (a) ;  Addition  to  statutory  power  of  sale  in  second 
mitge,  p.  29,  form  XV. ;  Govt  agst  registron  of  leuselvds,  p.  50, 
form  XXXVI.  [If  ppty  in  lease  Tnay  have  to  be  sold  in  lots, 
add  power  to  sell  leasehds  by  way  of  underlease,  p.  29, 
form  XIV.     In  wits,  &c.  (6).] 

(a)  The  mortgagor  (including  any  person  cterinng  title  under  the  original    Right  of 
mortgagor  or  entitlei  to  redeem,  0.  A.,  1881,  8.  2  (vi.)  ;   Teevan  v.  Smith,  20    mortgagor 
Ch.  D.  724,  730).  has  the  right  to  inspect,  &c.,  title  deeds  in  the  hands  of  the    *<>  inspect 
mortgagee,  see  C.  A.,  1881,  8.  16 ;   33  Sol.  J.  707.    This  section  applies  only   ^®**^**- 
where  the  first  mortgage  was  made  after  1881  ;  s.  16,  sub-s.  (2). 

(h)  Notice  to  be  given  to  the  prior  mortgagee,  the  object  being  to  ensure  that   As  to 
the  sarplus  proceed:)  of  a  sale  by  the  prior  mortgagee  shall  be  paid  to  the  second   notice  to 
mortgagee,  and  also  that  the  latter  shall  get  the  legal  estate  and  the  deeds  on        t^ 
the  first  mortgage  being  discharged ;  as  to  this,  and  as  to  the  right  of  the  second  ^    ' 

mortgagee  in  such  a  case  to  a  transfer  of  the  legal  estate  notwithstanding  s.  15 
of  the  C.  A,  1881,  see  Teevan  v.  Smith,  uhi  supra  ;   West  London,  ^'c,  Bank 
Rdiance,  J^c,,  Society,  27  Ch.  D.  187  ;  29  Ch.  D.  954. 
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FREO.  IX. 


Recitals. 


IX. 

MORTGAGE  of  Freeholds  and  Copyholds.  A  Prior 
Mortgagee  of  the  Freeholds  joining  to  Postpone 
his  Security  (a). 

Parties,  A.,  mtgor,  1 ;  B.,  pHor  nitgee,  2  ;  Q,  mtgee,  3. 
Recite  rrUge  by  A,  to  B.  of  freehds  settg  out  the  convce  4c  'provo 
for  redmon,  Vol,  /.,  p.  358  ;  Admttce  of  A.  to.copyhds,  Vol.  I., 
p.  358 ;  Agrmt  for  loan  from  C,  to  A,,  p.  1.  And  whas  the 
sd  B.  has  at  the  reqt  of  the  sd  A.  agrd  to  postpone  his  afsd  secy 
to  the  secy  hby  effected  in  mner  hinafter  appearg :  First  tes- 
tatum as  in  Precedent  /.,  Govt  by  A.  for  paymt,  p.  9,  c£-  in^t 
after  default,  p.  10 ;  AND  THIS  INDRE  ALSO  WITNETH 
that  in  further  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd^ 
the  sd  B.,  as  mtgee,  doth  hby  at  the  reqt  of  the  sd  A.  grt 
&  rele  (b),  &  the  sd  A.,  as  benefl  owner,  doth  hby  gi't  &  confirm 
unto  the  sd  C,  peels,  Vol,  L,  pp.  385  et  seq.,  habendum  to  G, 

in  fee,  p.  14,  dischgd  from  the  sd  sum  of  £ ,  the  prior  mtge 

debt,  &  all  intt  due  &  to  grow  due  for  the  same,  &  the  sees  for 
the  same,  &  firom  all  claims  &  demands  under  or  by  virtue  of 

Proviso  for  the  hinbfe  recited  indre  of  the day  of ,  but  subjt  to 

tk)n."^^       the  provo  for  redmon  hinafter  contd  :  Provo  for  redmon,  p.  16, 


Wit- 

nesseth. 

Also  wit- 
nesKeth. 


Grant. 


(a)  As  to  a  promise  by  the  mortgagor  being  implied,  to  indemnify  the  mort- 
gagee against  any  loss  resulting  from  the  postponement  of  his  security,  see  Ex 
parte  Ford^  16  Q.  B.  D.  305  ;  as  to  the  risks  incident  to  a  second  mortgage,  see 
the  references  above,  p.  81. 

(*)  If  the  prior  charge  were  equitable  only,  it  would  be  sufficient  to  insert  a 
clause  postponing  it,  in  lieu  of  the  prior  mortgagee  being  made  a  convfying 
party. 

Jf  the  prior  mortgage  comprises  other  property,  the  operative  part  will  run  : — 

"  The  sd  A.  as  benefl  owner  doth  hby  grt,  &  to  the  intent  to 
postpone  the  secy  or  sees  for  the  sd  sum  of  £ &  intt  so  far 


Variations 
where 
prior 
mortgage 

comprises    ^s  relates  to  the  hds  hby  grted  to  the  secy  hby  made  the  sd  B. 

property,  as  mtgee,  doth  hby  gi*t  &  confirm  unto  the  sd  C,  &c.,"  and  add^ 
after  the  proviso  for  redemption,  "  Provd  always  that  nothing  hrin 

contd  shl  prejudice  or  afiFect  the  sees  for  the  sd  sum  of  £ & 

intt  except  so  far  as  regards  the  sd  hds  comprd  in  this  psnt 
secy,  and  so  far  as  regards  such  last-mentd  hds  shl  not  prejudice 
or  afiFect  the  same  any  further  than  by  the  postponemt  thof  to 
this  psnt  secy." 
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the  reconve  to  be,  "  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  subjt    prkc.  ix. 
to  such  rt  or  equity  of  redmon  as  the  same  premes  wd,  if  these 
psnts  had  not  been  exted,  have  been  for  the  time  being  subjt  to 

by  virtue  of  the  hinbfe  recited  indre  of  the day  of on 

pajmt  of  the  sd  sum  of  £ &  intt  thby  seed,  &  with  the 

same  power  of  sale  &  other  powers  &  authorities  in  all  respts 
as  wd  have  been  subsistg,  or  might  have  been  exercised,  if  these 
psnte   had   not   been   exted:"    AND   THIS   INDRE   ALSO  Further 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  &  for  the  neaseth. 
conson  afsd,  Govt  by  A.  to  surrender  copyhds  to  the  use  of  C, 
subjt  to  redmon  as  in  Precedent  III.,  p.  72  (c) ;  Declon   of 
trust  till  surrender,  p.  30 ;  Govt  to  insure  &  repair  if  ap- 
propriate, p.  42,  foi^m  XXIX.,  or  p.  45,  form  xxx ;   Provd  Clause  as 
ALWAYS,    &    it   is    hby   agrd  &  decld   that   if    on   a   sale    of  ^rocoed^lt 
the  sd  freehd  premes  hby  mtged  or  any  pt  thof  under    the  J*^®°^, 
power  of  sale  vested  in  the  said  C,  his  exs,  ads,  or  assns,  by  (e). 
virtue  of  these  psnts,  &  the  statute  in  that  behalf,  there  shl 
remain  any  surplus  after  the  dischge  of  all  moys  hby  seed,  such 
surplus  shl  be  pd  to  the  sd  B.,  his  exs,  ads  or  assns,  as  such 
mtgee  or  mtgees  as  afsd,  whose  rect  shl  be  a  sufft  dischge  for 
the    same ;    Gout    agst    regiMron    of  freehds,    p.    50,  form 
XXXVI.  {d),  mutatis  mutandis ;   Mtgee* s  indeTnnity  clause, 
p  59  (/).     In  wits,  &c. 


(r)  If  it  were  not  for  the  special  form  of  the  proviso  for  redemption  of  the 
freeholds  in  this  case,  arising  from  the  existence  of  the  mortgage  to  B.,  the  cove- 
nant woald  be  to  surrender  the  copyholds  subject  to  redemption  as  in  form  VI., 
p.  17. 

{d)  See  note,  pp.  3,  4.    As  to  registered  land,  see  note,  p.  1. 

(e)  Probably  this  clause  may  be  safely  omitted. 

(/)  If  the  prior  mortgagee  retains  his  mortgage  securities,  he  should  give  an 
^acknowledgment  for  production  thereof,  and  notice  of  the  postponement  should 
Jbe  endorsed  on  his  mortgage. 
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MORTGAGES. 


PREC.  X. 


Recitals. 

Settle- 
ment, 


Wit- 
neaseth. 

Covenant 
for  pay- 
ment. 

Further 

wit- 

nessetb. 

Appoint- 
ment and 
grant. 

Haben- 
dum. 


Proviso  for 
redemp- 
tion. 


Payment 
by  instal- 
ments. 


X. 

MORTGAGE  in  Fee  by  Two  Persons  uvder  a  joint 
Power  of  Appointment,  subject  to  pHor  Charg£& 
The  Principal  to  be  repaid  by  Instalments. 

Parties,  A.  &  B.,  migors,  1 ;  C,  mtgee,  2 ;  Whas  by  an  indre 
dated,  &c.,  &  made,  &c.,  the  hds  hinafter  appted  &  assured, 
togr  with  other  hds,  were  assured  &  limd  subjt  to  certain  annies 

or  rent-chges  of  £ &  £ ,  &  the  powers  &  remedies  & 

terms  of  yrs  for  securg  the  same  thrin  mentd,  &  to  an  indre  of 

mtge  dated,  &c.,  &  made,  &c.,  for  securg  the  sum  of  £ & 

intt,  or,  "  subjt  to  the  chges  &  incumbces  wch  are  specified  ii^ 
the  schdle  hto,"  to  such  uses,  &c.,  seitg  out  fully  the  jt  power 
of  apptmt  to  A.  &  B,,  &  in  default  of  and  subjt  to  any  sucb 
apptmt  to  the  use  of  the  sd  A.  &  his  assns  durg  his  life,  witht 
impeachmt  of  waste,  with  remr  to  the  use  of  the  sd  B.  &  his 
assns  durg  his  life  witht  impeachmt  of  waste,  with  divers  remrs 
over;  Agrvit  for  loan  to  A.  &  B,,  p.  1.  NOW  THIS 
INDRE  WITNETH,  &c.,  Conson,  rect;  Jt  d^  sevl  covt  by  A,  & 
B.  for  payvit  of  ppal  <k  intt  after  default,  p.  10  ;  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  sd 
agrmt  &  for  the  conson  afsd,  the  sd  A.  &  B.,  as  benefl  owners  (a), 
in  exercise  of  the  sd  recited  power,  &  of  every  or  any  other 
power  in  this  behalf  enablg  them,  do  hby  appt,  &  by  virtue 
of  their  respive  estes  &  intis  &  by  way  of  further  assurce  do 
hby  grt  &  confirm  unto  the  sd  C,  pceh,  VoL  I.,  pp.  385  et  aeq, ; 
habendum  to  C.  in  fee  mthjt  to  redwon,  p.  14,  substitutg  far 
the  words  in  note  (b),  "  subjt  to  the  sd  annies  or  rent-chges  of 

£ &  £ ,  &  to  the  powers  &  remedies  &  terms  of  yrs  for 

securg  the  same  &  to  the  sd  mtge  of  the day  of ,  & 

the  sum  of  £ thby  seed,  &  the  intt  now  due  &  henceforth 

to  become  due  for  the  same,"  or,  "subjt  to  the  chges  &  in- 
cumbces specified  in  the  schdle  hto;"  Provo  for  redmon,  p.  19» 
/o7'm  XII.,  "subjt  to  the  sd  prior  chges  or  incumbces  hinbfe 
mentd  or  refd  to,  &  to  wch  the  mtge  hby  made  is  hinbfe  expd 
to  be  subjt,  or  such  of  them  as  shl  be  subsistg ; "  Provo  far 
paymt  by  instalnits,  "  by  the  sd  A.  &  B.,  or  eir  of  them,  their 


(a)  This  implies  absolute  covenants  for  title  by  each  mortgagor  as  to  the 
entirety  of  the  property,  see  p.  62,  note. 
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or  eir  of  their  hrs,  apptees,  exs,  ads,  or  assns,"  p.  33,  forrth  X., 
[Pcm^er  io  anticipate  instalmtSy  p.  34,  form  XI.] ;  Jt  A 
9evl  covts  by  A.&  B.,for  insce  and  repair  if  appropriate^ 
p.  42,  form  xxix.,  or  p.  45,  form  xxx.,  mutatis  mutandis ; 
Addon  to  statutory  power  of  sale  in  2nd  mtge,  p.  29,  form 
XV.  Govt  agst  registron,  p.  50,  forrfi  xxxvi. ;  Mtgee's  in- 
demnity clause,  p.  59.    In  wits,  &c.  (6). 

ISchdle.'] 


PRsa  X. 


XI. 

MORTGAGE  by  Husband  and  Wife  married  Before 
the  Married  Women's  Property  Act,  1882,  of  the 
Freeholds  of  the  latter  to  secure  the  Husband's 
Debt  Variations  where  the  Equity  of  Redemption 
is  limited  to  the  Husband  (c). 

PiiJKTrgs,  A.,  &B.,hiswife,  1 ;  C.,mtgee,2.  Recital  of  seisin  in 
fee  of  A.Jc  B.  in  rt  of  the  latter  as  in  a  convce  on  sale,  Vol.  I., 
p.  ^70,  form  iii. ;  agi^it  for  loan  to  A.,^,\\  [And  whas  the 
sd  A,  &  B.  his  wife,  are  desirous  &  have  agrd  that  the  sd  hds 
&  the  equity  of  redmon  thof  subjt  to  the  mtge  hby  made  shl 
be  limd  &  assured  to  the  use  of  the  sd  A.,  his  hrs  &  assns,  in 
moer  hinafter  expd,  to  the  intent  that  the  same  may  become 
his  absolute  ppty,  freed  from  all  rt,  title,  intt,  or  claim  of  the 


PBEC.  zi. 


Recitals* 


Agree- 
ment that 
equity  of 
redemp- 
tion shall 
be  limited 
to  hus- 
band. 


(6)  See  p.  83,  note  (h). 

(/)  As  to  the  legal  status  of  married  women,  and  their  powers  of  disposing  of 
property,  and  contracting,  prior  to  and  since  the  M.  W.  P.  A.  1882,  see  Vol.  I., 
pp.  503  tt  seq. 

The  Precedent  in  the  text  is  for  a  case  in  which  the  wife^s  power  of  disposi-    Powers  of 
tion  ia  governed  by  the  old  law,  i.e.,  where  she  w^as  married,  and  her  title  to  the    married 
property  accrued  before  1883.    But  although  the  old  law  applies  as  regards  the   ^o™®**  «3 
wife's  power  of  disposition,  the  new  law  applies  as  regards  her  power  of  con- 
tracting, and  she  may  consequently  enter  into  all  the  usual  mortgage  covenants, 
whether  for  payment,  for  title,  or  otherwise,  as  if  she  was  a  feme  sole^  to  the 
extent  of  her  existing  or  after-acquired  separate  property  ;  and  she  is  in  this 
Precedent  made  so  to  covenant. 

The  deed  must  be  acknowledged  by  the  wife ;  see  as  to  acknowledgment, 
VoL  I.,  p.  499,  note. 


to  property 
and  con- 
tracts. 
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PREC.  XI. 


Also  wit- 
iiesseth. 


Grant.' 


sd  B.,  her  hrs  or  assns  (a)]  ;  NOW  THIS  INDRE  WITNETH 
that  in  psnance  of  the  sd  agrmt,  Conson,  p.  9,  form  I. ;  Jt  li  sevl 
eovtd  by  A.  &  B.  for  paymt,  p.  30,  form  ill.;  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  sd 
agrmt  &  for  the  con  son  afsd  the  sd  B.,  as  benefl  owner,  with  the 
concurrce  of  the  sd  A.,  doth  hby  grt  &  the  sd  A.,  as  benefl  owner 
doth  hby  grt  &  confirm  unto  the  sd  C.  peels,  VoL  i.,  pp. 
Provisofor  385  ct  8€q. ;  habendum,  p.  14;  Provd  always,  &  it  is  hby 

tion.™^        ^S^^  ^^^^  ^^  ^^^  s^  ^-  ^^  ^^^  ^^  ^'  '^^^  ^'^f®  ^^  their  respive  hrs, 

exs,  ads,  or  assns,  shl  on  the day  of next  pay,  &c., 

continue provo  for  redmon,  p.  16,  "at  the  cost  of  the  pson  or 
psons  requirg  the  same  reconvey  the  sd  preraes  hby  mtged  to 
the  use  of  the  sd  B.,  her  hrs  or  assns,  [or,  to  the  use  of  the  sd 
A.  his  hrs  or  assns,  to  the  intent,  ttc,  as  above  in  the  recital^  ; " 
Add  a  declaron  if  appvoiyinate  that  A.  or  B.  &  the  mtged 
2)revie8,  accdg  to  the  intention,  shl  be  primarily  liable  to  the 
j)aymt  of  the  mtge  moy,  p.  37,  foi^is  xvii.,  xviii.,  mutatis 
mutandis ;  d'  provo  that  this  declaron  shl  not  affect  the  mfgee, 
p.  SJyfoo'Tn  XIX. ;  Jt  (f*  sevl  covts  by  A.<t  B.  to  insure  iSc  rejtair 
if  appropriate,  p.  4'2,fm*'m  xxix.,  or  p,  4:5,  form  xxx.,  mutatis 
mutandis  ;  Govt  agst  regisfron,  p.  ^yO.forni  XXX VI.  (b) ;  Mt gee's 
indemnity  clause,  p.  59.     In  wits,  &c. 


REC.    XII. 


XII. 

MORTGAGE  by  a  Married  Woman  of  Leaseholds 
ivhich  are  her  Separate  Property  under  the 
Married  Women's  Property  Act,  1882(c).  Varia- 
tions, u'here  the  Husband  joins  to  Confirm  the 
Wife's  Title  and  to  Covenant  (d). 

Parties,  A.,  man^ied  tvoman,  1 ;  [B.,  husbd,  2 ;]  C,  mtgee,  3. 
Recite  lease  <t  assnmt  thof  to  the  icife  since  1882,  as  in  a 


(fl)  As  to  the  reason  for  insertirg  this  express  recital  of  the  intention,  see 
Elph.  Introd.  148.  The  transfer  of  the  equity  of  redemption  to  the  hasband 
will  not  increase  the  stamp,  see  the  Stamp  Act,  1891,  s.  87  (6). 

(b)  See  note,  p.  4. 

(r),  (d)  For  these  notes  see  p.  89. 
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fonv<;e  an  sale,  see  Vol.  I.,  pp.  364,  365,  the  conson  moy  for  pijk^'-  xii. 
the  asmmt  heivg  stated  to  be  pd,  "  out  of  moys  belongg  to  the 
5cl  A.  as  her  septe  ppty  independently  of  her  sd  husbd  "  (e)  : 
Agrmtfor  loan  ^o  4.,  p.  1  ;  [Agryntof  B,  to  join,  p.  4  ;]  NOW  w»*-- 
THIS  INDRE  WITNETH,  &c.,  conson,  p.  ^Jomi  i.,  covt  by  ''^^^^^^^ 
A,  for  paymt,  p.  9,  <fc  in(t  after  default,  p.  10,  [^or  jt  Jk  sevl  forpay- 
covts  iyy  A.  &  B.  for  ixiymt,  p.  10, /orm  III.;]  AND  THIS  "'^°^-  . 
INDEE  ALSO  WITNETH,  that  in  psuance,  &c,&  for  the  nessetT*' 
conson  afsd  the  sd  A.,  as  benefl  owner  (/),  doth  hby  demise  [&  Demise, 
the  sd  B.,  as  benefl  owner  (/),  doth  hby  confirm]  unto  the  sd  C, 
ji^:eb  by  referee  to  lease.   Vol.  /.,  p.  389,  habendum,  p.  14  ; 
Provd  always,  &  it  is  hby  agrd  that  if  the  sd  A.,  her  exs,  ads,  Proviso  fo 
orassn3[or  the  sd  B.,  his  exs  or  ads],  shl,  &c.,  7>7'ot'o/or  rerf-  [io,^|"'*' 
Titon  d'  reconvce  to  A.,  "as  her  septe  ppty  independently  of  her 
sd  husbd,  p.  17,  form  ir. ;  Declon  of  trust  by  A.,  of  noTYiinal 
revfjii  (t  pov:er  of  atty  &  of  apptg  new  trees  of  nominal  revon, 
pp.  *}0,  31 ;    [/f  B.  joins,  add  declon,  if  appropTiate,  as  to 
priviary  liability  to  the  mtge  debt,  dx.,  as  in  last  Preced.evt ;] 
Covt  by  A.  [ar  jt  <t  sevl  covts  by  A.  &  5.]  to  insure  d  repair 
if  opproirriate  (g),  p.  42,  forrn  xxix.  or  p.   45,  form  xxx., 
mutatis  mutandis ;  [^Covt  agst  registron,  p.  bO,form  xxxvi.]; 
[//  the  ppty  7)iay  have  to  be  sold  in  lots,  add  power  to  sell 
Uasehds  in  lots  by  way  of  underlease,  p.  29,  form  xiv.]  ; 
Mtgee*8  indeTnnity  clause,  p.  59.     In  wits,  &c. 


(r)  When  a  married  woman  executes  a  mortgage  of  her  property  there  is  no 
obligation  on  the  mortgagee  to  enquire  whether  a  settlement  was  made  on  her 
iMiTiage  :  LloyeTH  Bankmg  Co.  v.  Jones,  29  Ch.  D.  221,  230. 

(<0  See  p.  87,  note  (r).    Where  the  title  of  the  wife  (whenever  married)  arose  Concur- 
after  1882,  her  power  of  disixwition  is  absolute,  and  her  husband's  concurrence   r^nce  of 
H  imneces^ary,  though  he  often  concurs  for  the  purpose  of  covenanting  even   "^^band. 
where  the  loan  is  made  to  the  wife. 

(0  It  will  be  better  to  show  by  the  recitals  that  the  wife's  title  accrued  after 
1S82,  either  by  reciting  the  deed  or  will  under  which  it  arose,  or  by  a  simple 
redtal  of  her  seisin  or  ownership  referring  to  the  deed  or  will,  which  may  run 
as  follows : — 

"  Whas  the  sd  A.  is  seised  or  entled  in  fee  simple  in  posson,  Recital  of 
or,  'is  possed  or  entled/  as  her  septe  ppty  independently  of  her  "^^^^  *^'^® 
iA  husbd,  of  or  to  the  hds  hby  assured,  free  from  incumbces,  separate 
onder  an  indro,  &c.,  or,  '  the  will  of  X.'  &c."  property. 

(/)  This  implies  the  same  covenants  as  in  the  last  Precedent,  see  p.  62,  note. 
is)  See  p.  77,  note  O). 
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PR  EC.  XIII. 


Recitals. 


XIII. 

MORTGAGE  of  Freeholds,  Copyholds,  caid  Lease- 
holds, }ield  under  several  leases,  by  the  Trustees  of 
a  Will  (a).  Proviso  limiting  the  Liability  of  the 
Tenant  for  Life,  who  Covenants  for  payment  of 
the  mortgage  Money,  as  letween  Himself  and  the 
Estate.  Powers  of  Leasing  resei^'ed  to  the  Donee 
of  the  Powers  of  Leasing  contained  in  the  Will  hy 
reference  to  such  powers  (b). 

Parties,  A.  &  B.,  trees,  1  ;  C,  tenant  for  life,  2 ;  D.,  E,  & 
F.,  mtgees,  3.  Recite  leases.  Vol.  /.,  p.  364 ;  And  devolon  {if 
any)  thof  to  X,,  VoL  /.,  p.  365 ;  Will  of  X,  devisg  his  freehds  to 
uses  in  strict  settlemt,  under  wch  C.  is  tenant  for  life,  7ioticg 
shortly  the  powers  in  the  will  for  grtg  leases,  <t  scttg  out  a 
power  to  the  trees  to  raise  moy  by  nifge  in  fee,  with  or  untht 
power  of  sale,  with  the  consent  of  the  tenant  for  life,  if  of  fulZ 
age,  for  certn  pposes  ;  &  clause  provdg  that  the  mtgee  shl  not  be 
bound  to  see  ivhether  the  moy  is  wanted,  or  whether  more  than 
eno^tgh  is  raised,  devise  of  cop>yhds  <Sj  beqt  of  leasehds  to  A.  A 
B.  upon  trusts  correspondg  to  the  uses  of  the  freehds,  ajqHmt 
of  A.  d'  B,,  exJi. ;  Death  of  X.,  <tc.,  &  probate,  VoL  /.,  p.  374  ; 
That  X.  died,  "  seised  of  the  freelid  hcis  hby  mtged  for  an  este 
of  iuhaDce  in  fee  simple,  &  seised  of  or  entled  to  the  copyhd  or 
customary  hds  hby  mtged  for  an  este  of  inhauce  to  hirn  &  his 
hrs,  accdg  to  the  customs  of  the  sevl  manors  of  wch  the  same 
are  resply  holden  ;  [//  A.  dt  B.  are  not  exors,  make  the  exors 


Powers  of 
mortgag- 
ing under 
S.  L.  Acts. 


As  to  keep- 
ing alive 
leading 
powers. 


(a)  Powers  of  mortgaging  settled  estates  for  some  purj^oses  are  given  to 
tenants  for  life  under  settlements,  [)ast  or  future,  by  the  S.  L.  A.,  1882  and 
1890  ;  see  the  next  Precedent  and  the  note  thereto.  Any  mortgaging  powers 
vested  in  the  trustees,  whether  for  purposes  other  than  those  provided  for  by  the 
Acts,  or  for  the  same  purpose,  are  kept  alive  by  the  former  Act,  ss.  56  and  67  ; 
if  for  the  same  purpose,  the  consent  of  the  tt^nant  for  life  would,  under  s.  56  (2), 
be  necessary  to  their  exercise  (except  where  the  settlement  is  by  way  of  trust 
for  sale,  S.  L.  A.,  1884,  s.  6),  even  if  it  were  not  so  by  the  express  power. 

(V)  The  powers  of  sale  and  leasing  in  the  will,  as  well  as  those  vested  in  the 
tenant  for  life  by  the  S.  L.  A.,  1882  to  1890  (see  s.  20  (2)  ii.of  the  Act  of  1882), 
would  be  subject  to  the  mortgage,  unless  expressly  kept  alive  so  as  to  override 
it  ;  this  is  done  in  this  Precedent  as  regards  the  leading  powers  in  the  will,  and 
it  might  also  be  done  as  regards  those  in  the  Act  if  the  power  to  take  a  pre- 
mium were  excluded.  The  C.  A.,  1881,  s.  18,  giving  leasing  powers  to  mort- 
gagors in  possession,  is  apparently  not  applicable. 
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pties,  dc  concur  in  the  assnmt  of  the  leasehcU,  Jk  if  X,  died  ^R^c.  xni. 
after  1897  in  the  covvce  of  the  fveeluh ;]  And  whas  the  sd  A.  Agreement 
&  B.  have  determined,  at  the  reqt  of  the  sd  C,  &  in  exercise  of  ^°^  ^°""- 

the  sd  recited  power,  to  borrow  the  snin  of  £ ,  &  the  sd  D., 

Ew,  &  F.,  have  agrd  to  advce  the  same  out  of  moys  belongg 
to  them  on  a  jt  acct  upon  havg  the  repaymt  thof,  with  intt  at 
the  rate  hinafter  mentd,  seed  in  mner  hinafter  appearg :  NOW  ^^t- 

THIS  INDRE  WITNETH,  that  in  conson  of  the  sum  of  £ ,  ""        ' 

upon  the  exon  of  these  psnts,  pd  Ijy  tlie  sd  D.,  E.,  &  F.,  to  the 
sd  A.  &  B.,  at  the  reqt  of  the  sd  C,  vecty  covt  by  C.  to  pay  ppal 
it  intt  after  default,  as   in  Free.  IL,  p.  70;  AND   THIS  Farther 
INDRE  ALSO  WITNETH,  that  in  further  psuance  of  the  sd  neweth. 
agrmt,  &  for  the  conson  afsd,  the  sd  A.  &  B.,  as  trees,  at  the 
reqt  of  the  sd  C,  &  in  exercise  of  the  sd  power  contd  in  the  sd 
will  of  the  sd  X.,  &  of  every  other  power  in  this  behalf  enablg 
them,  do  hby  appt  (c),  &  the  sd  C,  as  benefl  owner  (</),  doth  hby 
confirm,  freehd  peels,  see  Vol.  /.,  p.  385  et  seq. ;  To  THE  irsE  Appoint- 
of  the  sd  D.,  E.,  &  F.,  their  hrs  &  as.^ns,  suhjt  to  the  prove  for  freeholds. 
redmon  hinafter  contd:    AND  THIS   INDRE   ALSO  WIT-  To  use  of 
NETH,  that  in  further  psuance  of  the  sd  ngrmt,  &  for  the  con-  gogoes. 
son  afsd,  the  sd  A.  &  B.  as  trees  {d),  at  the  ret^t  of  the  sd  C,  &  Further 
in  exercise  of  the  sd  power  contd  in  the  sd  will,  &  of  every  other  ^*^*  , 
power,  &C-,  do  hby  demise  {e),  k  the  sd  C.  as  benefl  owner  (d),  Demise 
doth  hby  confirm  unto  the  sd  D.,  E.,  &  F.,  leasehd  peels,  by  pf  lease- 

holds 

referee  to  leases.  Vol.  /.,  p.  389 ;  habendum,  p.  14 ;  Frovo  for  p    ,.'    . 
iiftZman,  p.  17,  form  iv.,  "if  the  sd  A.  &  B.,  or  otlier  the  trees  redemp- 
ortree  for  the  time  being  .of  the  sd  recited   will,  or  the  sd  C,    ^^^' 
his  hrs,  exs,  or  ads,  or  any  other  pson  or  psons  iiitted  in  the 
equity  of  redmon  of  the  sd  premes  hby  mtged,  shl,  &c.,  the 
reconve  to  be,  "  at  the  cost  of  the  pson  or  psons  re(piirg  the  same  " 
the  freehds  to  be  reconveyed,  "to  the  uses,  upon  the  trusts,  & 
sobjt  to  the  powers  &  provons  to,  upon,  &subjt  to  wch  the  same 
stood  limd  by  virtue  of  the  sd  recited  wdl  immedly  bfe  the 
exon   of  these  psnts,  or  such  of  them  as  shl  be  subsistg,"  the 
leasehds  to  be  surrendered,  "  to  the  sd  A.  &  B.,  their  exs,  ads, 


{e)  The  trustees  having  no  estate  in  the  freeholds,  the  mortpapc  is  made  by 
appointment ;  if  the  legal  estate  were  in  the  tiUKtees,  the  mortgsige  woald  be  in 
the  Qsnal  form  of  a  conveyance  by  grant. 

id)  See  note  (rt),  p.  «2. 

(e)  A%  to  mortgages  of  leaseholds  by  demise,  ^^ee  above*,  p.  75,  note. 
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or  assns,  or  other  the  trees  or  tree  for  the  time  being  of  the 
sd  recited  will  upon  the  trusts,  &  subjt  to  the  powers  &  provons 
to,  upon,  &  subjt  to  wch  the  same  were  held  by  virtue  of  the 
sd  recited  will  immedly  bfe  the  exon  of  these  psnts,  or  such  of 
them  as  shl  be  subsistg  ;  "  Declon  of  trust  of  rtorninal  revon  of 
each  lease,  dc,  p.  30  ;  AND  THIS  INDRE  ALSO  WITNETH, 
that  in  further  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd, 
the  sd  A.  &  B.,  as  trees  (a),  at  the  reqt  of  the  sd  C,  &  in 
exercise  of  the  power  contd  in  the  sd  will,  &  of  every  other 
power,  &c.,  do  hby  resply  covt,  &  the  sd  C.  doth  hby  also  covt 
with  the  sd  D.,  E.,  &  F.,  their  hrs  &  assns,  that  they,  the  sd 
A.  &  B.,  or  the  survor  of  them,  or  his  hrs,  &  all  other  necy 
pties,  if  any,  rest  of  covt  to  sui^ender,  subjt  to  redmon,  as  in 
Free.  Ill,,  p.  72 ;  Declon  of  tmcst  of  copylids  for  orUgees  till 
surrender,  p.  30;  {^Declon  that  moy  belongs  to  vitgees  on  a  jt 
accty  p.  37  :]  Provd  always,  &  it  is  hby  agrd,  that  as  betn  the 
sd  C,  his  hrs,  exs,  &  ads,  &  the  sd  mtged  hds,  the  sd  hds  shl 
be  the  primar}'^  secy  for  the  moys  hby  seed,  but  this  provo  shl 
not  aflFect  the  sd  D.,  E.,  &  F.,  their  exs,  ads,  &  assns,  or  their 
rt  to  resort  to,  &  enforce  their  sevl  sees  &  remedies  for  recoverg 
the  moys  hby  seed  agst  the  sd  hds  or  the  sd  C,  his  hrs,  exs, 
&  ads  psonally,  in  such  order  or  mner  as  they  may  think  fit ; 
Covt  by  G,  to  insure  &  repair  diirg  his  life,  if  appropriate, 
p.  42,  or  p.  45  :  Pkovd  always,  &  it  is  hby  agrd,  that  it  shl  be 
Iful  for  the  sd  C,  or  other  the  pson  or  psons  who  shl  from  time  to 
time  be  the  donee  or  donees  of  the  powers  of  Icasg  contd  in  the 
sd  recited  will  at  any  time  or  times  hrafter  bfe  the  sd  D.,  E, 
&  F.,  their  hrs,  exs,  ads,  or  assns,  shl  have  eir  sold  or  ented 
into  posson  of  the  whole  of  the  sd  premes  hby  mtged,  or  have 
foreclosed  the  equity  of  redmon  thof,  to  exercise  over  the  whole, 
or  any  pt  thof  wch  shl  not  have  been  sold,  or  entd  into  posson 
of,  all  or  any  of  the  sd  leasg  powers  contd  in  the  sd  will  in  the 


Leasing 


(a)  See  note  (a),  p.  62. 

(^)  The  leasing  powers  might  be  kept  alive  in  et^uity  as  against  the  mort- 
powers  g^gees  by  a  mere  declaration  to  that  effect.    The  object  of  this  formal  power  is 

kept  alive,  to  enable  the  donee  to  give  the  legal  estat*  to  the  lej-see  by  means  of  an 
appointment  operating  under  the  Statute  of  Uses  ;  but  as  copyholds  and  lease- 
holds are  not  within  the  Statute  of  Uses,  a  lease  of  them  granted  by  the  donee 
of  the  power  without  the  concurrence  of  the  moitgagees,  would  take  effect  in 
equity  only,  as  against  them,  and  a  covenant  by  the  mortgagees  to  concur  in 
such  leases  is  therefore  added. 
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same  mner  as  if  these  psnts  had  not  been  exted,  &  so  that  i'Recjcih. 
every  such  lease  shl  be  bindg  on  the  sd  D.,  E.,  &  F.,  their 
hre,  exs,   ads^   &   assns,  witht   their   consent  to  or   concurrce 
thrin :  Covt  to  deliver  the  counterpts  of  the  leases  to  the  mtgees, 
f.  47 :  And  the  sd  D.,  E.,  &  F.  do  hby  covt  with  the  sd  A.  &  Covenant 
B.,  their  hrs,  exs,  ads,  &  assns,  that  they,  the  sd  D.,  E.,  &  F.,  gag"es'to 
their  hrs,  exs,  ads,  or  assns,  will,  at  the  reqt  &  cost  of  the  concur  in 
donee  or  donees  for  the  time  being  of  the  sd  sevl  powers  of 
leasg  contd  in  the  sd  will,  concur  in  any  &  every  such  lease  of 
the  sd  copyhd  or  leasehd  premes  hby  mtged,  or  any  pt  or  pts 
thof,  for  the   ppose  of  confirnig  the  demised  premes  to  the 
lessee  or  lessees  (c) ;  Trees  not  to  be  psonaUy  liable,  p.  38, 
form  XXII. ;  Govt  not  to  register^  p.  50,  form  xxxvi. ;  Power 
tosdl  leasehds  by  underlease,  p.  29,  form  xiv. ;  M (gee's  in- 
demnity clause,  p.  59  ;  Clause  incorporatg  statutory  covts  for 
iitle  as  to  copyhds  by  A.,  p.  66,  form  iii.  (d).     In  wits,  &c. 


XIV. 

MORTGAGE  of  Settled  Freeholds  by  the  Tenant  for  prec.  xiv 
Life  for  raising  Trwney  required  for  Enfranchise- 
M£NT  of  copyholds,  or  fcyr  Equality  of  Exchange 
or  Partition,  or  for  discharging  an  Incumbrance 


(0  The  power  of  sale  in  the  C.  A.,  1881,  a.  19,  is  relied  on.    Trustees  with    As  to 
power  to  mortgage  may  give  a  power  of  sale  to  the  mortgagee  without  express   power  of 
aathority,  Re  Chawmr,  L.  R.  8  Eq.  669 ;  Cruihshank  v.  i)//^»,  L.  R.  13  Eq.    sale  in 
•»w ;  and  the  statutory  power  would  apply  (if  the  trustees  are  authorised  to   J'^J>';^S*^A<^ 
gire  a  power),  unless  the  trustees  expressly  exclude  it,  which  they  are  not   ^ 
boond  to  do ;  see  s.  66  of  the  Act.    If  an  express  power  of  sale  were  inserted  (see 
fonn,  p.  20),  it  would  be  made  exerciseable,  "  witht  any  further  consent 
by  any  pson  or  psons  intted  in  the  premes,  or  the  trees  or  tree 
for  the  time  being  of  the  sd  will  " ;  in  the  clause  for  the  protection  of 
purchasers  say,  "  the  remedy  of  the  psons  or  pson  inttd  in  the 

premes  :  "  and  the  surplus  purchase-monies  to  be  paid  to  ''  the  trees  or 

tree  for  the  time  being  of  the  sd  will." 

(<0  As  to  the  copyholds  it  appears  better  to  incorporate  the  statutory  cove- 
nants, as  there  may  be  some  doubt  as  to  effect  of  a  covenant  by  one  person  "  qa 
beneficial  owner  "  that  another  shall  convey. 
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on  Settled  Land,  under  the  powers  of  die  Settled 
Land  Acts  (a).  The  Tenant  for  Life  covenants 
for  Payment. 

Parties,  A.,  tenant  for  life,  1  ;  B.  &  C,  trees,  2 ;  D.,  nitgee, 
3.  Recite  the  settlmt  &  events  by  virtue  of  ivch  A,  is  tenant 
foi*  life  in  posson,  ik  B,  d'  C.  trees  with  power  of  sale  of  the 
**  Lds  hby  intged,"  or,  **  were  by  the  scl  settlemt  appted  trees  of 
the  sd  indre  of  settlemt  for  the  pposes  of  the  Settled  Land  Acts, 

1882  to  1800  "  ;  And  whas  the  sum  of  £ is  required  for 

the  enfrauchiserat  of  certii  copyhd  hds  now  vested  in  the  sd 
B.  &  C.  upon  the  trusts  of  the  sd  settlemt,  or  as  the  case  may 
be ;  And  whas  the  sd  A.,  by  virtue  of  the  powers  vested  in  him 


(a)  A  tenant  for  life,  as  defined  by  e.  2  of  the  S.  L.  A.,  1882,  or  other  limited 
owner  as  defined  by  s.  58,  under  any  settlement  past  or  future,  is  empowered 
to  raise  money  required  for  enfrancliisement  (?.«.,  of  copyholds  subject  to  the 
settlement,  see  s.  21  (v.) ),  or  for  equality  of  exchange  or  partition  (see  s.  3 
(iii.,  iv.)),  of  the  settled  land  (S.  L.  A.,  1882,  s.  18),  or  for  the  purpose  of 
discharging  an  incumbrance,  not  being  a  terminable  charge,  on  the  settled  land 
or  part  thereof,  and  for  payment  of  the  amount  properly  required  for  the  costs 
of  the  transaction  (S.  L.  A.,  181)0,  s.  11,  sub-s.  (1)  ;  by  mortgage  thereof  or  any 
part  thereof,  either  in  fee  sim[)le,  or  for  other  the  estate  or  interest  the  subject 
of  the  settlement,  or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise ;  and  by  s.  20  of  the  Act  of  1882  is  empowered  to  convey  the  land 
to  the  uses  and  in  the  manner  requisite  for  giving  effect  to  the  mortgage,  and 
as  to  copyholds,  see  sub-s.  3  ;  see  also  ss.  40,  54,  protecting  mortgagees  dealing 
with  the  tenant  for  life  in  gocd  faith,  and  s.  55.  By  s.  18  the  money  raised  is 
to  be  capital  money  (as  to  which,  see  s.  2  (9) ),  and  by  s.  22  is  to  be  paid 
either  to  the  trustees  of  the  settlement  (as  to  whom  see  s.  2  (8),  and  s.  38), 
whose  receipt  is  a  good  discharge  (s.  40),  or  into  court,  at  the  option  of  the 
tenant  for  life  ;  but  by  s.  39  it  is  not  to  be  paid  to  fewer  than  two  trustees 
unless  this  is  authorised  by  the  settlement.  See  also  s.  45,  and  the  S.  L.  A., 
1884,  s.  5,  sub-s.  (3),  as  to  giving  notice  to  the  trustees  of  the  intention  to  make 
the  mortgage  (as  to  who  are  trustees  of  the  settlement  for  the  purposes  of  the 
Acts,  see  the  Act  of  1882,  s.  2  (8),  and  the  Act  of  1890,  s.  16,  and  the  remarks 
on  the  latter  section  in  Vol.  I.,  p.  473).  Section  5,  sub-s.  (1),  of  the  Act  of 
1884,  providing  that  the  notice  may  be  notice  of  a  general  intention,  does  not 
apply  to  mortgages,  as  to  which  specific  notice  must  therefore  be  given  within 
the  meaning  of  Re  Ray,  25  Cli.  D.  464.  See  further  on  the  Acts,  Vol.  I., 
pp.  467  etseq.y  and  infra,  Settlements. 

As  to  the  power  of  tenants  for  life  to  borrow  money  for  redemption  of 
extraordinary  tithes,  and  to  charge  the  inheritance  with  the  repayment,  see 
Extraordinary  Tithe  Redemption  Act.  1886  (49  &  50  Vict.  c.  54),  s.  6. 

The  trustees  are  made  parties  to  the  mortgage  in  this  case  to  acknowledge 
the  receipt  of  the  money  ;  otherwise  their  concurrence  would  not  be  necessary. 
The  recitals  should  show  that  the  mortgagor  is  tenant  for  life  or  limited  owner, 
and  that  the  trustees  are  "  trustees  of  the  settlement,"  within  the  meaning  of 
the  Act. 
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under  the  Settled  Land  Acts,  1882  to  1890,  has  determined  to  prkc.  xiv, 
raise  the  sd  sum  for  the  ppose  afsd,  &  the  sd  D.  has  agrd  to  Agree- 
advce  the  same  upon  havg  the  repaymt  thof,  togr  with  intt  ?®"^  ^°^ 
throD    at    the    rate    hinafter   mentd   seed   in   mner   hinafter 
appearg;  IRecital  as  to  munimts,  Foi./.,p.  382;]  NOW  THIS  ^it- 
liNDKE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  ^^^ 

k  in  conson  of  the  sum  of  £ now  pd  to  the  sd  B.  &  C.  as 

such  trees  as  afsd,  at  the  reqt  of  the  sd  A.,  by  the  sd  D.  (the 

paymt  &  rect  whof  in  mner  afsd  is  hby  acknowed  by  the  sd  A. 

&  by  the  sd  B.  &  C),  covt  by  A,  for  paymt  ofppal,  <b  intt  after  Covenant 

defauU,  pp.  9  &  10  (6) ;  AND  THIS  INDRE  ALSO  WITNETH  ^Znt" 

that  in  further   psuance  of  the   sd  recited  agrmt,  &  for  the  Albo  wit- 

coDson  afed,  the  sd  A.,  as  benefl  owner,  by  virtue  of  the  powers  ^®^^®^^ 

vested  in  him  under  the  Settled  Land  Acts,  1882  to  1890,  & 

of  every  other  power  in  this  behalf  him  enablg,  doth  hby  grt  Grant. 

&  convey  unto  the  sd  D.,  Peels,  see   Vol.  /.,  p.  385  et  seq. ; 

Iiabendum,  p.  14 ;  Provo  for  redmon,  p.  18,  form  xi. ;  [^Provon 

08  to  priTYWiry  liability  of  mtged  pr&mes  as  in  last   Prec, 

p.  92];  Covt  by  A.  to  insure  &  repair,  if  appropriate,  p.  42, 

form  XXIX-,  or  p.  45,  form  xxx.  (c) ;   Covt  agst  registron, 

p.  bOfform  xxxvi. ;  Mtgee^s  indemnity  clause,  p.  59  ;  \Acknmt 

i  undertukg  by  A.  as  to  Tnunimts,  p.  60] ;  Provo  that  trees 

are  not  to  be  psonally  liable,  p.  38.    In  wits,  &c. 

ISchdle.'} 


(ft)  Sometimes  the  on] j  coyenant  by  the  tenant  for  life  is  for  payment  of 
interest  during  his  life,  see  p.  10,  form  iv. 

(c)  The  Btatutoiy  power  of  sale  is  left  to  operate.  The  tenant  for  life  though 
in  the  position  of  a  fidaciarj  ovmer  (see  the  S.  L.  A.,  1S82,  s.  53),  may  doubtless 
gi?e  a  power  of  sale  to  the  mortgagee.    See  p.  93,  note. 
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XV 

MORTGAGE  of  a  Policy  of  Life  Assurance  effected  by 
the  Mortgagor  on  his  own  life.  Variations  where 
the  Policy  is  effected  in  the  Name  of  tlie  Mort- 
gagee, and  for  Trustees  or  others  lending  on  a 
Joint  Account  (a). 

Parties,  A.,  mntgor,  1 ;  B.,  mtgee,  2.  Recite  poly  on  life  of 
-4.,  p.  5,  agrmt  for  loan,  p.  1 ;  First  testatum  as  in  Prec.  I., 
p.  68,  covt  by  A,  for  paynit,  p.  9 ;  cfc  intt  after  default,  p.  10  : 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further 
psuance  of  the  sd  agrmt  &  for  the  conson  afsd,  the  sd  A.  as 
benefl  owner,  doth  hby  assn  unto  the  sd  B.  All  that  the  sd 
hinbfe  recited  poly  of  assurce  on  the  life  of  the  sd  A.  \pr  Ali* 
THAT  poly  of  assurce  on  the  life  of  the  sd  A.  eflFected  in  the 

Assurce   Socy,  dated,  &c.,  nod.,  &c.,  &  under   the    annl 

prem  of '\  &  all  moys  assured  by  or  to  become  payable 

under  the  sd  poly,  &  the  full  benefit  thof  (b).     To  HOLD  the 
same  Unto  the  sd  B.,  subjt  to  the  prove  for  redmon  hinafter 


(a)  The  variations  where  the  policy  is  effected  in  the  name  of  the  mortgagee 
will  be  : — the  agreement  for  the  loan  will  be  recited  first  and  the  policy  next, 
see  p.  5,  form  ix. ;  the  assignment  of  the  policy  will  be  omitted,  and  the 
proviso  for  redemption  will  be  for  assignment  to  the  mortgagor  of  "  the   sd 

poly  of  assurce  hinbfe  recited  to  have  been  effected : "  and  the 

policy  may  afterwards  be  described  as  "  the  sd  poly  hby  mtged." 

The  variations  for  a  mortgage  to  trustees  or  others  on  a  joint  account  will  be 
similar  to  those  indicated  in  Prec.  II.  ;  otherwise  they  will  be  merely  the 
substitution  of  the  plural. 

Where  an  insurance  company  takes  a  mortgage  of  its  own  policies  they  shoulti 
by  way  of  precaution  be  assigned  to  trustees  for  the  comiiany,  although  incor- 
porated, to  avoid  questions  (analogous  to  those  arising  where  a  creditor  appoints 
his  debtor  to  be  his  executor),  as  to  extinguishment  and  suspension,  notwithstand- 
ing that  there  would  of  coui-se  be  none  in  equity. 

(ft)  The  insertion  of  a  power  of  attorney  to  the  mortgagee  to  use  the  name  of 
the  mortgagor  in  suing,  &c.,  is  rendered  unnecessary  by  the  Policies  of  Assurance 
Act,  1867  (30  &  31  Vict.  c.  144)  ;  but  notice  of  the  mortgage  must  be  given  to 
the  office  according  to  the  Act  unless  the  policy  is  effected  in  the  name  of  the 
mortgagee.  The  giving  of  the  notice  does  not,  however,  gain  priority  for  subse- 
quent incumbrances,  when  the  holder  has  notice  of  a  prior  charge  of  which  the 
statutory  notice  has  not  been  given  ;  yewman  v.  yncinan^  28  Ch.  D.  <»74. 
Enquiry  should  be  made  before  completion  from  the  office  whether  they  have 
notice  of  any  charge  on  the  policy. 

As  to  the  lien  of  a  person,  not  being  sole  beneficial  owner,  for  premiums  paid 
by  him  on  a  policy,  ante^  p.  41,  note  (<•)• 
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coQtd;  P}\>uofor  redmoriy  p.  17,  form  III. :  {^Rect  clause,  p.  39,  prbo.  xv. 
&  trusts  of  moya  reced  under  poly,  p.  40,  unless  these  clauses 
are  omitted  in  reliance  on  the  statute,  see  p.  39,  note^  ;  Govt 
by  A.  to  keep  up  poly  with  subsidiary  clauses,  p.  40,  form 
XXVII.,  or  p.  41  ;  foi^i  xxviii.  (c)  ;  Mtgees  indemnity  clause 
p.  59.    In  wits,  &c.  {d). 

(/?)  The  following  special  coveoants  are  sometimes  inserted  in  addition  to 
th(Me  above  referred  to  : — 

"  And  furthkr,  that  m  case  the  sd,  mtgee,  &c.,  shl  at  any  Mortgagee 
time  durg  the  subsistce  of  this  secy  have  reasble  ground  for  be-  J^^^J^ 
lievg  that  the  sd,  mtgor,  is  bound  to   go  beyond  the  limits  pay  extra 
permitted  by  any  poly  for  the  time  being  subjt  to  this  secy  or  f^Txtni^ 
to  subjt  his  life  to  any  extraordinary  risk  not  covered  by  any  ordinary 
such  poly,  then  it  shl  be  Iful  for  the  sd,  mtgee,  &c.,  witht  any  '"  ' 
farther  consent  on  the  pt  of  the  sd,  mtgor,  to  pay  any  extra 
prems  on  such  poly  for  any  increased  risk  (wch  with  intt  at  the 
rate  afsd  shl  be  a  chge  on  the  premes  afsd)  or  to  surrender  by  Or  to  sur- 
way  of  exchange  or  orwise  for  valuable  conson  any  poly  or  pels  ^^^^^  <>' 
f«*r  the  time  being  subjt  to  the  sd  secy  &  if  thought  pper  to  policy. 
accept  in  exchange  or  orwise  effect  any  other  poly  or    pels 
on  the  life  of  the  sd,  vitgor,  in  such  office  or  offices  &  for  such 
sum  or  sums  &  at  such  prems  eir  uniform  or  increasg  or  de- 
creasg  contingently  on  any  event  or  orwise  &  genlly  to  deal 
with  any  poly  or  pols  for  the  time  being  subjt  to  the  sd  secy 
in  the  same  mner  as  if  the  sd,  mtgee,  &c.,  had  been  absolutely 
entled  to  such  poly:    And  further,  that  the  sd,  mtgee,  Sac,  Or  to  effect 
may  effect  any  new  poly  or  pols  as  afsd  upon  terms  allowg  the  u™^  ^^^ 
sd,  nUgor,  to  travel  by  land  or  sea  &  with  or  witht  restron  as  to  ternw. 
mode  or  limits  &  to  reside  eir  durg  his  life  or  for  any  other 
period  in  any  pt  of  the  world  &  upon  any  other  terms  providg 
for  any  other  contingency  or  extraoi"dinary  risk  for  wch  it  may 
be  deemed  expedient  to  provide." 

{d)  As  to  the  importance  of  stamping  the  assignment  at  once,  see  the  Stamp 
ict,  1S91,  s.  118,  and  33  Sol.  J.  3. 
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XVI. 

MORTGA.QE  of  a  Life  Intersst  in  Real  Estate  and 
Policy  of  Assurance  on  the  life  of  the  Mortgagor 
effected  In  h  is  own  i\anie  (a).  Variations  for  seveml 
Policies. 

Parties,  A.,  mtgor,  1 ;  B.,  mfgee,  2.  Recitals  shoiog  that  A, 
is  seised  for  life  wifht  impeaohmt  of  waste  of  "  the  hds  hby 
mtged  "  ;  tfc  is  entled  to  a  policy  or  policies  on  his  life,  p.  5 ; 
Agrmt  for  loan,  p.  1 ;  First  testatum  as  in  Prec.  /.,  p.  68 ; 
Covt  by  A,  for  payrnt  of  ppal,  p.  9  ;  A  intt  after  default,  p. 
10.  AND  THIS  INDRE  ALSO  WITNETH  that  in  further 
psiiance  of  the  sd  agrmt  &  for  the  conson  afsd  the  sd  A.  as 
benefl  owner  doth  hby  grant  (6)  unto  the  S(i  B ,  pceh.  Vol.  /., 
p.  385  et  seq. :  To  hold  the  same  premes  Unto  the  sd  B.,  from 
the  date  of  these  psnts  during  the  life  of  &  for  all  other  the  este 
&  intt  (if  any)  of  the  sd  A.  in  the  sd  premes  [witht  impeachmt 


(fl)  For  variations  where  the  policy  is  effected  in  the  name  of  the  mortgagee, 
see  the  last  Precedent. 

(Ji)  The  old  practice  in  the  case  of  a  life  estate  in  realty,  was  to  make  the 
mortgage  by  demise  for  ninety-nine  yeai-s  if  the  mortgagor  should  so  long  live, 
instead  of  by  conveyance  of  the  whole  life  estate,  in  onler  not  to  affect  the 
powers  of  leasing  and  consenting  to  sales,  &c.,  annexed  by  the  settlement  to  the 
life  est^ite  ;  but  according  to  the  authorities  (see  Jte  Bedi lujfeld  ^  Herrlwf, 
(1893)  2  Ch.  .332),  the  form  of  the  mortgage  in  this  respect  is  immaterial,  as  the 
powers  remain  alive  notwithstanding  the  assignment,  though  not  exerciscjible 
to  the  prejudice  of  the  incumbrancer  without  his  consent  ;  and  the  position  is 
much  the  same  as  regards  the  powers  of  the  S.  L.  A.,  1882  (see  s.  .50)'.  The 
mortgage  in  the  text  is  therefore  made  by  assignment.  The  clause  at  the  end 
of  the  Precedent  enabling  the  powers  (express  or  statutory)  to  be  exercised 
without  the  consent  of  the  mortgagee  should  generally  be  inserte<l. 

In  a  mortgage  of  the  life  e^^tate  by  demise  in  the  old  form,  the  mortgagor  was 

made  to  "bargain,  sell  &  demise,"  habendum  "for  the  term  of 
ninety-nine  yrs  if  he  shd  so  long  live  " ;  in  order  that  the  deed  might 

operate  as  a  bargain  and  sale  for  the  term,  so  as  to  create  an  estate  in  the  mort- 
gagee without  entry,  instead  of  a  mere  intrregw  termini,  as  would  be  the  oi^e 
under  a  common  demise;  see  Elph.  lutrod.  176.    The  proviso  for  redemption 

would  be  to  "  surrender  &  reconvey  the  sd  hds  policy  and  premes." 

Where  the  land  is  registered  in  the  name  of  the  tenant  for  life,  a  restriction 
in  the  name  of  the  mortgagee  should  be  entered  ;  if  the  land  is  registeretl  in  the 
names  of  the  trustees  of  the  settlement,  notice  of  the  mortgage  should  be  ecrre*! 
on  them  and  a  caution  entered.  Possibly  in  this  latter  case  some  form  of  in- 
hibition may  be  allowed.  If  it  is  intended  that  the  statutory  power  of  salo 
should  remain  exerciseable  by  the  tenant  for  life  without  the  concurrence  of  the 
mortgagee  these  precautions  may  bo  omitted. 
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of  waste]  subjt  to  the  provo  for  redmon  hinafter  coDtd  ;  AND  ^^^c.  xvi. 

THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  of  AlsT^t- 

the  sd  agrmt  &  for  the  conson  afsd,  assnmt  by  A.  of  poly  or  ^®^®t^- 

pels  subjt  to  redmon  aa  in   last  Prec,  p.  96,  if  sevl  pols 

describg  them  as  *'  the  sd  sevl  pola  on  the  life  of  him  the  sd 

A,"  o^r  describg  them  in  full,  see  last  Free.,  "&  all  moys 

a^ured   by  or  to  become   payable  under  the  same  resply ; " 

Provo  for  redmon^  p.  16,  saying  "  reconvey  the  sd  premes  hby 

conveyed  unto  the  sd  A. ;  "   [^Rect  clause  <t  trusts  of  moys 

reced  under  the  poly  or  pols,  pp.  39,  40,  unless  these  clauses 

are  omitted  in  reliance  on  the  Act,  see  p.  39,  note"} ;  Govt  by 

A,  to  keep  up  poly  or  pols,  etc.,  p.  40,  form  xxvii.,  or  p.  41, 

form  XXVIII.,  Govt  by  A.  to  inspire  <t-  repair,  if  ajypropriate, 

p.  42, /arm  xxix.,  or  p.  45, /orwi  xxx.  (c) ;  Govt  agst  registron, 

p.  50,  foi^m  xxxvi.  [d] ;  Mtgee's  indemnity  clause,  p.  59 ;  Provd  Proviso 

ALWAYS,  &  it  is  hby  agrd  that  nothing  hrin  contd  shl  affect  the  *°  "^°^' 

•z      o  o  gE^or  8 

power  of  the  sd  A.  to  exercise  or  consent  to  the  exercise  of  any  of  powers 
the  powers  of  leasing,  sale  &  exchange,  or  any  other  powers  contd  ^"tfe^. 

, ment,  &c. 

(c)  The  statutory  power  of  sale  is  rclie<l  on.  In  the  simple  ca<?e  where  the  Power  for 
life  estate  is  followed  by  a  remainder  in  fee,  and  the  mortgage  is  affected  by  mortgagee 
a  grant  of  the  entire  life  estate,  it  will  be  Cvmvenient  to  authorise  the  mortgagee   to  concur 

to  concur  in  the  sale  of  the  fee  ;  where  this  is  intended  add,  "  &   it   is   hby   i^  ^-^  °{ 

agrd  &  decld  that  in  the  event  of  a  sale  of  the  sd  hds  hby 
mtged  or  any  pt  thof  under  the  power  of  sale  vested  in  the  sd, 
mtgee,  fee,  by  virtue  of  these  psnts,  &  the  statute  in  that 
behalf  it  shl  be  Iful  for  the  sd,  mtgee,  &c.,  to  concur  with  the 
ad  revoner,  his  hrs  or  assns,  in  sellg  the  fee  simple  fe  inhance 
of  the  sd  hds  or  any  pt  thof,  &  to  agree  with  him  or  them  for 
the  apportionmt  of  the  pchase-moy  in  respt  of  the  life  este  hby 
mtged  &  the  revon  in  fee  expectant  thron." 

(<0  See  notes,  pp.  1  et  seq.  and  p.  50. 

As  to  the  apportionment  of  the  purcha.se-money  in  such  a  case,  see  In  re 
Cooper,  4  Ch.  D.  802. 

(e)  A3  to  the  power  of  the  mortgagor  to  appoint  new  trustees  of  the  settle- 
ment being  exercisable  without  the  mortgagee's  consent,  see  Ilardaker  y. 
MfHfrhoftse,  26  Ch.  D.  417  ;  commented  on  Ee  Bedin^feld,  [1893]  2  Ch.  at  p. 
337. 

It  would  appear  that  on  a  mortgage  of  a  life  estate  the  mortgagor  while   As  to  leaa- 
lemaining  in  possession  may  exercise  the  powers  of  leasing  at  rack-rent  con-  ing  powers 
ferred  on  mortgagors  by  s.  18  of  the  C.  A.,  1881,  so  far  as,  having  regard  to   ^^ere 
sub-fi.  ]  5,  they  correspond  with  his  leasing  powers  as  tenant  for  life,  whether   ^o^o^g^' 
expreas  or  arising  under  the  Settled  Estates  Act,  1877,  without  the  consent  of   iffS*'*    ^^ 
the  mortgagee  ;  this,  however,  is  not  very  material,  since  his  powers  of  leasing 
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pREc.  xvr.  in  the  hinbfe  recited  indre  of  settlerat,  or,  "  will,"  save  &  except, 
&c.,  here  specify  any  power  to  he  excepted,  or  to  exercise  the 
powers  vested  in  him  the  sd  A.  under  the  Settled  Land  Acts, 
1882  to  1890,  or  any  Act  amendg  or  extendg  the  same,  all  wch 
powers  (save  as  afsd)  shl  be  exerciseable  witht  any  farther 
consent  or  concurrce  by  or  on  the  pt  of  the  sd  B.,  his  exs,  ads, 
or  assns  ;  &  that  this  secy  shl  affect  &  attach  upon  the  life  este 
or  intt  of  the  sd  A.  in  all  ppty  wch  by  means  of  any  sale, 
exchange  or  transposon  of  investmt  under  any  of  such  powers 
may  from  time  to  time  be  substituted  for  the  sd  hds  or  any  pt 
ihof,  &  on  the  rents  reserved  on  leases.     In  wits,  &c.  (a). 


CJo  veil  ant 
by  mort- 
gagor to 
craut 
leaseM. 


under  the  S.  L.  A.,  1882,  are  expressly  made  exercisable  by  him  while  in  poe^es- 
sion,  as  to  rack-rent  leases,  without  such  consent,  by  s.  50  (3)  of  the  Act.  Bat 
it  would  seem  that  in  such  a  case  a  power  to  lease  cannot  be  given  to  the  mort- 
gagee, since  the  leasing  powers  of  a  tenant  for  life,  whether  express  or  arising 
under  the  Settled  Estates  Act,  1877,  are  i)ersonal  to  him  and  fiduciary,  and 
therefore  not  capable  of  being  deputed  or  passing  to  an  assignee  of  his  estate  ; 
and  the  powere  of  a  tenant  for  life  under  the  S.  L.  A.,  1882,  are  by  s.  50, 
.expressly  made  not  assignable  either  expressly  or  by  operation  of  law  ;  and  it 
seems  doubtful  whether  s.  18  of  the  C.  A.  1881,  enables  a  mortgagee  in  possession 
to  exercise  a  leasing  power  conferred  on  the  mortgagor  as  tenant  for  life  by 
the  settlement  or  the  Settled  Estates  Act,  1877 ;  but  he  can,  of  course,  under 
that  enactment  grant  a  lease  determinable  on  the  death  of  the  tenant  for  Ufe; 
see  Hood  and  Challis,  Conv.,  &c.,  Acts,  72,  280. 

It  has  been  suggested  that,  in  order  to  obviate  difficulties  which  may  occur 
if  the  tenant  for  life  neglects  or  declines  to  make  proper  leases,  the  tenant  for  ' 
life  should  covenant  to  make  leases  at  the  direction  of  the  mortgagee,  or  should 
■appoint  the  mortgagee  his  attorney  for  the  purpose  of  making  the  leases.  But 
it  must  be  observed  that  as  a  tenant  for  life  is  in  a  fiduciary  position,  he  can 
only  covenant  to  grant  such  leases  as  he  can  properly  grant,  and  he  cannot 
delegate  his  power  of  leasing  to  an  attorney. 

The  covenant  may  take  the  form  following  : — 

"  That  if  the  sd  B.  his  exs,  ads  or  assns  shl  enter  into  posson 
of  the  hds  hby  mtgd,  the  sd  A.  will  at  any  time  or  times 
thrafter  at  the  reqt  of  the  sd  B.  his  exs,  ads  or  assns  exte  &  grt 
such  leases  or  tenances  of  the  sd  lids  or  any  pt  thof  as  the  sd 
B.  his  exs,  ads  or  assns  shl  require,  &;  the  sd  A.  shl  for  the  time 
being,  be,  under  any  Statute  or  orwise  empowered  or  authorised 
to  exte  or  grt,  the  costs  of  such  exon  or  grt  of  tenancy  to  be 
borne  by  the  said  A  until  foreclosure  or  sale  of  the  said  premes 
-fc  aftwds  by  the  sd  B.  his  exs,  ads  or  assns." 

(ji)  Notice  to  be  given  and  enquiries  to  be  made  from  the  insurance  office  or 
offices,  see  p.  96,  note. 
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XVII. 

MORTGAGE  of  a  Life  Interest  />i  Personalty  and  of  prbc.xvu. 
Policies  on  iJte  Life  of  the  Mortgagor.     Varia- 
tions /or  a  Mortgage /o  Trustees  of  tht  Insurance 
Company  issuing  the  Policy  (6). 

Parties,  A.,  mfgor,  1  ;    B.,  mtgee,  2  :    Whas  under  or   by  Recitals, 
rirtiie  of  an  indre  dated,  &c.,  &   made,  &c.,  being  a  settlmt  Settle- 
exted  in  contemplon  of  the  niarre  shortly  aftwds  solemnized  '"^"'' 
betn  the  sd  A.  &  M.,  &  of  certn  transfers  &  paymts  made 
previously  or  siibseqtly  to  the  sd  indre  of  settlemt,  certn  ppty 
thrin  mentd  became  vested  in  the  trees  of  the  sd  settlemt  upon 
trusts  for  investg  &  transposg  the  investmt  thof  resply,  &  subjt 
thto  for  paymt  of  the  income  throf,  &  of  the  investmts  throf 
resply  to  the  sd  A.  &  his  assns  durg  his  life;  And  WHAS  the   Invest- 
ppty  now  subjt  to  the  trusts  of  the  sd  settlemt  consists  of  the  ["^"^ 
ppty,  the  parlars  whof  are  specified  in  the  first  schdle  hto,  funds, 
wch  are   now   vested  in  X.  &  Y.,   the   psnt  trees  of  the  sd 
settlemt ;  And  whas  the  sd  A.  is  absolutely  entled  to  the  sevl  Title  to 
pols  of  assurce  on  his  life  mentd  in  the  second   schdle  hto; 
Agrmtfor  loan,  p.  1  ;  First  testatwin  a«s  in  Prec.  /.,  p.  69,  covt 
•  by  A.  for  paymt  of  ppal,  p.  9;  cfe  intt  after  defaiilt,  p.  10; 
AND    THIS    INDRE    ALSO    WITNETH   that   in   further  Further 
psuance  of  the  sd  agrmt  &  for  the  conson  afsd  the  sd  A.  as  nesseth. 
benefl  owner,  doth  hby  assn  unto  the  sd  B. :  First,  All  the  Assign- 
income  wch  shl  arise  durg  the  life  of  the  sd  A.  from  the  ppty  ™®°*' 
specified  in  the  first  schdle  hto,  &  from  all  other  (if  any)  the  i,j\erest. 
ppty  subjt  to  the  trusts  of  the  sd  settlemt  &  every  pt  thof,  & 
from  the  investmts  from  time  to  time  representg  the  same  or 
any  pt  thof ;  &  secondly.  All  those  pols  of  assurce,  the  parlars  Policies, 
vhof  are  specified  in  the  sd  second   schdle  hto,  &  all   moys 
assured  by  or  to  become  payable  under  such  sevl  pols  &  the  full 

benefit  throf  resply  ;  To  hold  all  the  same  premes  unto  the  sd  Haben- 
dum. 

(h)  Where  the  mortgage  is  made  to  the  trusters  of  the  insurance  company 
w^hich  i»ued  the  policies,  the  Yariations  will  be  the  following.  The  company 
^  be  a  party  of  the  second  part  the  trustees  of  the  third  part.  The  covenants 
^  payment  will  be  made  with  the  office,  the  assignment  will  be  made  to  the 
^rastees,  the  proviso  for  redemption  will  be  that  on  payment  to  the  company 
the  trustees  will  reconvey.  The  covenant  to  keep  up  the  policies  will  be  in  the 
fono  gJTen  on  p.  102. 
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PBEc.xvii.  B.,  subjt  to  the  provo  for  redmon  hinafter  contd  ;  Prove  for 
Tomort-  vedmon,  p.  17  :  And  it  is  hby  agrd  that  the  trees  or  tree 
i^agee.         fQ|.  ^jjg  ^ijj^Q  being  of  the  sd  indre  of  settlemt  shl  from  time  to 

T>     1  . 

tion  t^t     ^^^^  durg  the  contiuuce  of  this  secy  if  reqted  so  to  do  by  the  sd 
income        B.,  his  exs,  ads,  or  assns,  pay  the  sd  income  hby  mtged  or  any  pt 
paid  to        ^hof  to  the  sd  B.,  his  exs,  ads,  or  assns,  &  in  the  meantime  shl 
mortgagee   p^y  the  whole  or  such  pt  of  the  sd  income  as  shl  not  be  payable 
quired  (a),   to  the  sd  B.,  his  exs,  ads,  or  assns,  by  virtue  of  any  such  reqt  as 
afsd,  to  the  sd  A.  or  his  assns  :  [Mtgees  recta  to  he  dischf/es, 
p.  39,  "  for  any  moys  pd  to  him  or  them  in  psuance  of  any  such 
reqt  as  afsd  or  under  or  by  virtue  of  the  sd  pols  of  assurce^  or 
any  of  them  ;  And  it  is  hby  agrd  that  if  tlie  sd  B.,  his  exs, 
ads,  or  assns,  shl  rece  the  sd  divds,  intt,  &  income  or  any  pt 
thof,  or  any  moys  in  respt  of  the  sd  pols  or  any  of  them,  he  or 
they  shl  apply  the  same  in   the  first  place,  continue  trusts  of 
moys  reced,  p.  40,  unless  these  two  clauses  are  omitted  in  re- 
liance on  the  statute,  see  p.  39,  note^  :  Covt  hy  A,to  keep  up  life 
polSy  d'c.y  p.  4f0,f(/rvi  xxviL,  or  p.  4il,foivn  xxviii.,  (6),  or  if  niige 
-Covenant     is  to  trees  of  the  Co  issug  the  poly ;  [The  sd  mtgor  hby  covts  with 
policTes  on  ^^^^  ^Jo  duly  to  pay  every  preinium  or  sum  wch  from  lime  to  time 
mortgage     durg  the  continuce  of  this  secy  may  be  or  become  payable  for  koepg 
auce  on  foot  the  sd  poly,  &  to  make  each  such  paymt  within  three  days 

office.  after  the  first  day  on  wch  it  becomes  payable :  And  it  is  hby 

agrd  &  decld  that  every  such  premium  or  sum  wch  shl  not  be  so 
pd  within  three  days  as  afsd,  shl  carry  intt  to  be  computed  from 
the  first  day  on  wch  it  becomes  payable,  &  to  be  payable  yrly  at 
the  rate  of  6  p.c:  p.a.  &  shl,  with  such  intt  thron  as  afsd,  be  a 
chge  upon  the  premes  hby  assnd  :  Provd  always  &  it  is  hby 
further  agrd  &  decld  that  the  sd  Co  shl  not  be  obliged  to  rece 
the  premiums  for  the  time  payable  on  the  sd  poly,  while  any 
intt  on  the  sd  ppal  sum  shl  be  in  arrear,  &  that  the  sd  poly  shl 
be  construed  as  if  such  intt  had  been  originally  reserved  by  & 
made  payable  on  the  yrly  days  afsd  by  the  sd  poly  as  pt  of  &  by 
way  of  increase  of  the  amt  of  premium  in  respt  throf :  And  it 
IS  HBY  agrd  that  in  case  of  any  default  by  the  mtgor  in  any 
respt  whatever  the  sd  Co  shl  have  all  statutory  &  other  powers 

(fl)  This  declaration  may  be  omitted,  being  implied  by  law. 

(b)  The  power  of  8ale  is  omitted  in  reliance  on  tlie  statute,  if  inserted  it 

would  be  of  "  the  sd  life  intt,  pols  &  premes  hby  mtged,  or  any  of 
them  or  any  pt  or  pts  thof." 
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of  sale  &  orwise,  &  also  power  to  cancel  the  sd  poly  by  any  f»eo.xvii. 
Siritg  under  the  hands  of  three  of  the  dirors  of  the  sd  Co  to  be 
€udoi%ed  on  the  sd  poly,  &  that  any  such  cancellg  shl  operate  as 
if  it  were  a  sale  made  under  the  power  of  sale  at  a  price  eql  to 
the  oflSce  or  surrender  value  of  the  sd  poly  on  the  day  prevs  to 
that  on  wch  it  shl  be  cancelled  &  the  amt  of  such  office  or 
surrender  value  shl  be  applied  accdiy] :  Mtfjeea  indemnity 
dause,  p.  59. 
In  wits,  &c.  {c). 

ITwo  Schdles  (rZ).] 


xvin. 

MORTGAGE  by  Tenant  in  Tail  in  remainder  creating      prbo. 
a  Base  Fee  for  securing  a  sum  of  Money  payable  in      ^^"'' 
a  certain  ContingExNcy  to  the  trimtees  of  an  Insurance 
Company.  Covenant  by  Mortgagor  luken  in  Posses- 
sion to  execute  B'ULL  disentailing  ass ic ranee  (e), 

Pjbtiks,  a.,  mtgor,  1 ;  B.,  C,  &  D.,  trees  of  Insce  Co.  hinafter  Parties. 

called  the  mtgees,  wch  expression  shd  include  their  exs,  ads,  & 

assnd,  2.     Recite  will  of  Y.  under  wch  A.  is  tenant  in  tail  in  RecitaLi. 

verftr  after  the  death  of  X.  &  contingently  on  the  failure  of  the  Will. 

latter  8  issue  male  :  And  whas  the  sd  X.  is  of  the  age  of 

yrs  &  has  never  had  any  issue :  And  whas  the  sd  A.  has  agrd  Agree- 
. nieiit. 

(c)  Inquiries  must  be  made  from  and  notice  must  be  given  to  the  trustees 
of  the  settlement  and  to  the  insurance  offices.  See  p.  IMJ,  note.  A-s  to  inquiries 
from  trustee*  with  regani  to  incunibiance.s,  and  the  duty  and  responsibility  of 
trnstees  in  rc-iJect  of  answering  such  inquiries,  see  Loft^  v.  Jiouvtrie^  [1891]  3 
Ch.  b2,  where  the  subject  was  elaborately  considered  by  the  Court  of  Appeal, 
And  as  to  the  duty  of  trustees  to  inform  the  cestui  que  trusts  how  the  trust 
property  is  invested,  see  He  Daiinall,  [1895]  1  Ch.  474.  As  to  notice  where 
there  is  a  snbsettlement,  see  StrpheM  v.  Grten^  [ISJa]  2  Ch.  148.  It  may  be 
desirable  to  place  a  distringas  on  the  funds  ;  see  as  to  distringas,  infra^  p.  115, 
note.  It  may  be  mentioned  that  the  usual  power  of  a  tenant  for  life  to  consent 
to  an  advancement  in  favour  of  children  entitled  in  remainder  could  not  be 
exercised  to  the  prejudice  of  hi*  incumbrancer ;  Vaizey  on  Settlements,  1051. 
As  to  stamps,  see  p.  97,  note. 

[d)  The  schedule  of  policies  may  be  tabulated  ;  see  Vol.  I.,  p.  393,  note. 

(0  To  be  enrolled  within  six  months  under  the  Fines  and  Recoveries  Act,   As  to  base 
3  &  4  Will  IV.  c.  74  ;  see  as  to  the  creation  and  enlargement  of  base  fees,  ss.  15,   fees. 
-34, 38,  39,  40,  41.    As  to  registered  laud,  see  VoL  I.,  p.  272,  note. 
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PBEC. 

mil. 


Wit- 
nesseth. 

Covenant 
for  pay- 
ment. 


Also  wit- 
nesseth. 

Convey- 
ance. 


Haben< 
dum. 


Dis- 
charged 
from 


with  the  mtgees  in  conson  of  £, to  be  pd  to  him  out  of  moys 

belongg  to  them  on  a  jt  acct  to  secure  in  mner  hinafter  appeafg^ 
if  the  sd  X.  shl  die  witht  leavg  issue  male  at  Lis  death  &  in  the 
lifetime  of  the  sd  A.  the  paymt  to  them  at  the  expiron  of  on& 
calr  month  from  the  death  of  the  sd  X.  as  afsd  of  the  sum  of 

JE with  intt  thron  at  the  rate  of p.c.  p.a.,  from  the 

death  as  afsd  of  the  sd  X.  until  paymt  of  the  ppal :  NOW  THIS 
INDRE  WITNETH  that  in  psuance,  conson  &  receipt, 
p.  9,  the  sd  A.  hby  covts  with  the  mtgees  to  pay  to  them  at 
the  expiron  of  one  calr  month  from  the  death  of  the  sd  X. 
if  he  shl  die  witht  leavg  issue  male  at  his  death  &  in  the 

lifetime  of  the  said  A.  the  sum  of  £ with  intt  thron  at 

the   rate   of  £ p.c.   p.a,  such   intt   to  commce  from  the 

day  of  the  death  as  afsd  of  the  sd  X. :  And  also  to  pay  to 
the  mtgees  if  the  sd  moy  shl  not  be  so  pd  so  long  as  any  ppal 
moy  remains  due  under  these  psnts  after  the  expiron  of  one 
calr  month  from  the  day  of  the  death  as  afsd  of  the  sd  X.^ 
intt  thron  at  the  rate  afsd  by  eql  half-yrly  paymts,  the 
first  of  such  paymts  to  be  made  at  the  expiron  of  seven  calr 
months  from  the  day  of  the  death  as  afsd  of  the  sd  X.  ; 
AND  THIS  INDRE  ALSO  WITNETH,  that  in  further 
psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd  A.,  aa 
benefl  owner,  hby  conveys  unto  the  mtgees :  First,  All  the 
freehd,  leasehd,  &  copyhd  manoi-s,  messes,  lands,  &  hds,  the 

short  parlars  whof  are  contd  in  the schdle  hto,  &  all  other,. 

if  any,  the  manors,  messes,  lands,  &  hds,  now  subjt  to  the 
limons  for  the  time  being  subsistg  under  the  will  of  the  sd  Y.  i 
Secondly,  All  the  moys  &  investmts  now  liable  to  be  invested  in 
the  pchase  of  hds  to  be  conveyed  &  settled  to  the  uses  or  upon  the 
trusts  for  the  time  being  subsistg  under  the  will  of  the  sd  Y.,  & 
all  the  hds  to  be  pchased  thrwith  psuant  to  the  trusts  of  the  sd 
will :  And  thirdly,  All  other  (if  any)  the  messes,  lands,  hds^ 
moys,  or  investmts  to  wch  the  sd  A.  is  or  may  become  entled 
for  any  este  or  intt  whatsr  under  the  sd  will  :  To  hold  the 
same  unto  &  to  the  use  of  the  mtgees,  their  hrs,  exs,  ads,  & 
assns,  subjt  to  the  este  for  life  of  the  sd  X.,  &  the  estes  of  his- 
issue  male  under  the  sd  will,  &  also  subjt  to  the  chges  prior 
to  &  to  all  powers  overreaching  the  este  in  tail  male  of  the  sd 
A.,  under  the  sd  will  but  dischged  so  far  as  may  be  fron^ 
the  sd  este  in  tail    male  of  the    sd    A.,  &  all  other  estes  in. 
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tail  mail    or    in    tail    of  the    sd   A.,  &  all    other  estes    and      ^^ff; 

intts    to    take    eflfect   after   the    determon    or    in    defeazance       

thof,  nevs   subject  to   the   provo   for  redmon  hinafter  contd  :  ^^y^ 
Provd  always,  &  it  is  hby  agrd  &  decld,  that  on  paymt  at  Proviso  for 
the  expiron  of  one  calr  month  from  the  day  of  the  death  of  J?<le"ip- 
the  sd  X.  witht  leavg   issue  male,  &  in    the  lifetime  of  the 

sd  A.,  to  the  mtgees  of  the    sum  of  £ with  intt  thron 

calculated  from  the  day  of  such  death  at  the  rate  of p.c. 

pA,  the  premes  hinbfe  conveyed  shl  at  the  reqt  &  cost  of 
the  sd  A.,  or  the  psons  derivg  title  under  hiro,  be  duly  re- 
conveyed  to  him  or  them:  Govt  agst  registroVy  p.  50,  foovn 
XXXVL,  saying,  "  shl  after  the  death  of  the  sd  X.,  be  regrd, 
etc.":    AND    THIS    INDRE    ALSO    WITNETH,    that    in  Further 

wit" 

further  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  t^d  nesseth. 
A  hby  covts  with  the  mtgees,  that  within  seven  days  after  the  Covenant 
death  of  the  sd  X.   witht  leavg  issue  male,  &  in  the  lifetime  t|^«"l«'"g^ 
of  the  sd  A.,  he  the  sd  A.  will   at    his  own   cost    &    to  the 
satisfon  of  the  mtgees,  duly  exte  &  cause  to  be  duly  enrolled 
&  orwise  perfected  a  pper  assurce  or  pper  assurces,  by  way 
of  disentail  of  all  the  freehd  &  copyhd  manors,  messes,  lands, 
moys,  &  investmts  hinbfe  conveyed,  &  so  as  thby  to  confirm 
these  psnts  &  vest  the  same  premes  in  the  mtgees,  their  hrs, 
exs,  ads,  &  assns,  for  an  este  in  fee  simple  or  other  the  whole 
intt  thrin  of  the  sd  A.,  subjt  to  the  hinbfe  mentd  prior  chges  & 
overreaching  powers,  but  dischged  from  all  estes  in  tail  male  or 
in  tail  of  the  sd  A.,  &  all  estes  &  intts  to  take  effect  after  the 
determon,  or  in  defeazance  of  any  such  este  in  tail  male  or  in 
tail,  &  so  as  to  be  subjt  to  the  rt  of  redmon  for  the  time  being 
subsistg  imder  these  psnts  (a) :  And  fltrther,  that  in  default  Power  to 
of  such  assurce  or  assurces  havg  been  duly  exted  &  perfected  gagees 
within  such  seven  days  as  afsd,  it  shl  be  Iful  for  the  mtgees,  ^^^^  ^ 
or  any  of  them,  by  virtue  of  the  power  of  atty  hinafter  contd 
in  the  name  &  on  behalf  of  the  sd  A.,  to  exte  &  procure  to  be 
enrolled  &  perfected  such  pper  assurce  or  assurces  as  afsd,  & 
that  the  sd   A.  will    pay  to    the  mtgees  all    costs    &    expses 
incurred  by  them  of  or  incidental  to  the  preparon  &  complon 


(a)  Sometimes  a  form  of  the  deed  to  be  executed  under  this  covenant  or 
the  power  of  attorney,  is  given  in  a  echedule,  to  save  time,  and  to  avoid  any 
qaestion  as  to  its  being  in  proper  form.  As  to  making  the  power  irrevocable, 
see  the  C.  A.,  1882,8.8. 
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of  such  assurce  or  assiirccit,  Si  tlie  enrohnt  Si  perfectg  thof,  & 
tliat  tlic  aiiit  of  all  i^iicli  cosU  &  expses,  with  iott  tliroD  &t 
the  rate  of  £■ — —  p.c.  ['.a.,  kIiI  be  a  chge  on  the  preuies  hby 
&  thhy  leaply  coDveyed :  AND  THIS  INDKE  ALSO  WIT- 
NETH,  that  for  the  consou  afsd.  the  ail  A.  doth  hby  irrevoc- 
ably numiuate  &  appt  the  mtgecs  &  each  Si  every  of  thcin,  or 
other  the  psons  or  psori  eutled  to  the  iiioys  for  the  time  being 
due  ou  tliese  {mdIs  to  be  the  attys  Si  atty  of  him  the  said  A., 
for  him  Sc  in  his  name  &  ou  his  behalf,  Si  as  bis  act  &  deed, 
to  sign,  seal,  &  deMver,  &  orwise  perfect  any  deed  or  deeds, 
surrender  or  surrendei^s,  or  other  assurces  by  way  of  discatiul, 
for  the  ppose  of  conveying  all  the  fieehd  &  copylid  manors, 
messes,  lands,  inoys,  &  .investnits  hinbfe  conveyed,  &  vestg 
the  same  in  the  mtgcea,  or  other  the  psons  or  pson  afsd  for 
an  este  in  fee  simple,  or  other  the  whole  intt  thrin,  suhjt 
to  the  hinbfe  inentd  prior  cligcs  &  overreachg  pk)wers,  but 
dischged  from  every  este  tail  of  the  sd  A.,  &  all  estes  Si  intts 
to  take  effect  after  the  deteimon  or  in  defeazance  of  any  such 
esle  in  tail  male  or  in  tail,  &  so  as  to  be  snbjt  to  the  rt  of 
redmon    for    tlie    time  being  snbsistg   under  these   psots.     Is 

WITS,  &C. 

ISckdle  of  PceU.-] 


tributoiy 

JfUgO*. 


XIX. 

CONTRIBUTORY  Mortgage  *>/ Freeholds  nhere  Ote 
money  in  adrancrd  in  DisTlNCT  SuMs  by  Diffebent 
Mortgagees,  Part  of  the  money  being  advanced  by 
TlursTEES.     Short  fai-m  (u). 

I'.iiniKs,  A.,  tntgor,  1  ;  B„  one  mfgee,  2  :  C,  anor  mtyee,  3  ; 
D.  &  E.,  other  mtgecs  {ti-eea),  4,     Recite  title  of  A.  ae  in  a 

(u)  Th[s  I'n.'ceik'iit  is  Hlnipler  and  shorUr  tliau  s,  contributory  mortgage  in 
Uie  more  usunl  furm,  willi  separatu  covenants  for  payment  ci[  each  Enm 
advanced,  and  itcparate  [lowcrH  of  utle.  kQ..  tu  caub  mortgagee  (for  a  form  of 
whiuh  see  S  L)..v.  I'rcc.,  ]it.  -i,  p.  :-S8r>) ;  tbe  mortgage  in  the  leict  being,  h 
between  the  nioilfniKor  and  inortgaceea,  in  all  respects  oa  the  urdinary  footing 
of  a  mort)iag<^  to  joint  tenants,  altJiough  as  between   Ibemselves, 

gagee"  ciilluetivdy  n  re  trustees  of  the  several  »unia  "' "-  - 

are  entitled  thi^retii.     The  (litii.lv.iutage  of  this  forn 


.  secured  for  such  of  tbcm  i 
le  of  them  ck 
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convee  on  sale,  see   Vol,  L  p.  370  et  seq.     And  whas  the  sd  prkc.  xix. 
B.,  C,  &  D.,  &  £.,  have  this  day  advced  to  the  sd  A.  the  sum  i^^^ 
of £6000  in    the  follg  pnjportions,  namely,  the  sd  B.  £1000, 
the  sd  C.  £2000,  &  the  sd  D.  &  E ,  out  of  moys  belonging  to 
them  on  a  jt  acct  £3000,  upon  an  agrmt  that    the  repaymt 
of  the  sd  aggregate  sum  of  £6000,  with  intt  at  the  rate  hinafter 
mentd,  sbl  be  seed  to  the  sd  B.,  C,  &  D.,  &  E.,  as  jt  tenants  in 
mner  hinafter  appearg,  but  that  all  ppal  moys  &  intt  hhy  seed 
(except  the  sd  sum  of  £3000  &  the  intt  thron),  shl  in  equity 
belong  to  the  sd  B.  &  C,  in  the  shares  &  proportions  afsd  as 
tenants  in  common  in  mner  &  subjt  as  hinafter  mentd,  &  that 
the  sd  sum  of  £3000  &  the  intt  thron  shl  in  equity  belong  to 
the  sd  D.  &  £.,  as  jt  tenants  in  mner  &  subjt  aa  hinafter  mentd : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  Wit- 
recited  agrmt,  &  in  conson  of  the  sums  of  £1000,  £2000  &  "^^**^- 
£3000  by  the  sd  B.,  C,  &  D.,  &  E.,  resply  pd  to  the  sd  A,  in 
proportions  &  mner  afsd,  the  rect  of  wch  sd  sevl  sums  he  the  sd 
A.  doth  hby  acknowe,  Covt  by  A.  for  pnynit  of  £6000  &  intt  Covenant 
p.  9,  &  intt  after  default,  p.  10,  to  *'  B.,  C,  &  D.,  &  E.,  or  ^ent. 
the  survors  or  survor  of  them,  or  the  exs  or  ads  of  such  survor, 
their  or  his  assns,"  ih) :  AND  THIS   INDRE  ALSO  WIT-  Further 
NETH  that  in  further  psuance  of  the  sd  agrmt  &  for  the  con-  nesseth. 


all  in  bis  money  or  exercise  the  powers  without  the  concurrence  of  the  others, 
and  that  the  form  i.^  not  adapted  to  a  case  in  which  there  are  stipulations  (such 
as forieduction  of  interest  on  punctual  payment)  affecting  some  only  of  the 
flios  adranced.  Another  plan  is  to  take  the  mortgage  in  the  names  of  trustees 
nominated  on  behalf  of  all  the  lenders  in  the  usual  form  not  disclosing  the 
tnut,  with  a  separate  declaration  of  trust ;  see  form,  Vol.  1.,  p.  614.  Where  an 
existing  mortgage  is  transferred  to  contributories,  the  plan  in  the  text,  or 
perfaips  preferably,  the  method  of  taking  the  transfer  in  the  names  of  trustees, 
with  a  se|)arate  declaration  of  trust,  will  be  proper. 

In  the  absence  of  an  express  power,  it  is  a  breach  of  trust  for  trustees  to 
inTert  on  a  contribotory  mortgage  ;   W'tbb  v.  Jouasy  39  Ch.  D.  660. 

{h)  If  each  contributory  is  a  single  person   the  covenant  might  take  the    Covenant 

following  form :—"  The  sd  A.  hby  covts  with  each  of  them  the  sd  forpay- 

B.,  C.,  &;  D.,  septely  to  pay  to  him  on  the day  of next,  "?here 

the  sum  advced  or  contributed  by  him  towards  the  sd  loan  of  each  con- 

£ as  afsd,  with  intt  for  the  same,  &c.,  and  further  to  pay  to  ig  a  single 

him  intt  at  the  rale  afsd  by  equal  half-yrly  payments  on  the  person. 

day,  &c.,  on  such  sum  or  on  any  pt  thof  for  the  time  being 

remaing  unpaid^"  tbe  advantage  of  which  would  be  that  each  mortgagee 
wodd  be  able  to  sue  for  his  own  debt  (though  not  to  put  in  force  his  other 
remedies),  without  the  concurrence  of  the  others.    See  p.  11,  form  vi. 
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sons  afFGJ,  the  sd  A.  as  l)eiiefl  owner  doth  hby  grt  uDto  the  sd  B., 
C,  D.,  &  E.,  peels,  see  Vol,  /.,  p.  385,  et  seq.,  habenduvi  to  B., 
C,  D.,  dk  E,,  "  their  hrs  &  assns  asjt  tenavts"  suhjt  to  redmov , 
p.  14  ;  Provo  for  redmon,  p.  16,  on  paymt  o/£6000  <fe  intt  iu^ 
"  B.,  C,  D.,  &  K,  or  the  survors  or  survor  of  them,  or  the  ex* 
or  ads  of  such  survor,  their  or  his  assns  ;  *'  Covt  to  insure  <t 
re2'>ah%  if  avpropriate,  pp.  42  or  45 ;  Covt  agst  registrant 
p.  60,/o?'r>i  XXXVI.  ;  Mtgees  ivdevmity  clause,  p.  59  ;  Provi> 
ALWAYS,  &  it  is  hby  agrd  &  decld  that  as  betn  the  sd  A., 
on  the  one  pt,  &  the  sd  B.,  C,  D.,  &  K,  on  the  other  pt, 
the  sd  aggregate  sum  of  £6000  shl  be  considered  as  belong- 
ing to  the  sd  B.,  C,  D.,  &  K,  on  a  jt  acct,  &  accdly  that 
the  sd  B.,  C,  D.,  &  E.,  &  the  survors  or  survor  of  them,  & 
the  exs  or  ads  of  such  survor,  their  or  his  assns,  shl  be  con- 
sidered as  en  tied  to  the  sd  aggregate  debt  of  £6000  &  intt 
hby  seed,  &  their  or  his  rect  shl  be  an  effectual  dischge  for  the 
same  &  every  pt  thof  resply,  &  that  all  powers  &;  remedies  avail- 
able under  these  psnts  for  recoverg  paymt  of  the  nioys  hby 
seed,  includg  all  powers  &  remedies  conferred  on  mtgees  by 
statute,  shl  be  exerciseable  &  enforceable  by  them  or  him 
accdly,  witht  the  concurrce  of  any  other  pson  or  psons  who  may 
be  benefly  entled  to  any  of  such  moys;  But  nevs  as  betn 
themselves,  the  sd  B.,  C,  D.,  &  E.,  &  the  survors  &  survor  of 
them,  &  the  exs  or  ads  of  such  survor,  their  or  his  assns,  shl 
stand  possed  of  all  ppal  moys  &  intt  hby  seed  in  trust  for  the 
sd  B.,  C,  D.,  &  E.,  their  respive  exs,  ads,  &  assns,  as  tenants  in 
common  (h)  pari  passu  &  witht  any  pr.ei'erce  or  priority  in  the 
shares  hinbfe  mentd,  exceptg  that  the  sd  sum  of  £3000  &  intt 
shl  be  considered  as  belonging  to  the  sd  D.  &  E.  on  a  jt  acct,  Sz 
accdlv  that  the  sd  D.  &  E.,  &  the  survor  of  them,  &  the  exs  or 
ads  of  such  survor,  their  or  his  assns,  shl  be  entled  to  the  sd 
sum  of  £3000  &  the  intt  thron,  &  their  or  his  rect  given  to 
the  sd  B.,  C,  D.,  &  E.,  or  the  survors  or  survor  of  them,  or 
the  exs  or  ads  of  such  survor,  their  or  his  assns,  shall  'be  an 
effectual  dischge  for  the  same  :  Provd  also,  &  each  of  them 


(a)  The  provisions  of  the  C.  A.,  1881,  s.  61,  do  not  apply  to  this  case,  and  the 
clause  in  the  text  is  necessary. 

(ft)  As  to  what  facts  wiU  establish  a  tenancy  in  common  notwithstanding  a 
joint  account  clause,  and  the  absence  of  any  express  provision  as  to  tenancy  in 
common,  see  lie  Jachton^  34  Ch.  D.  732  ;  Steed*  v.  Steedt,  22  Q.  B.  D.  637. 
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the  sd  B.,  C,  D.  &  E.,  doth  hby  covt  with  the  others  &  other  of  J-kec.  xix. 
them,  their  &  his  exs,  ads,  &;  assQs,  that  each  of  them  the  sd  B.,  mort- 
C,  D.,  &  E.,  his  hrs,  exs,  ads,  &  assns,  will  at  at  any  time  at  the  p©^^* 

'       *  '  1  »  I  »  J  to  concur 

reqt  of  the  others  of  them  or  their  respive  hrs,  exs,  ads,  or  in^iroceed- 
assns,  or  any  of  them,  take  or  concur  in  any  steps  or  pcdgs  (if  &  *"^'^' 
so  far  as  his  or  their  action  or  concurrce  thrin  may  be  requisite 
havg  regard  to  the  clause  or  pro  von  lastly  hinbfe  contd  or  the 
circes  of  the  case)  wch  may  be  necy  or  pper  for  callg  in,  recoverg 
or  obtaing  payrat  of  the  ppal  moys  or  intt  hby  seed,  or  any  pt, 
thof,  or  exercisg,  enforci(,  or  pursiig  any  powers,  remedies,  or 
means  for  that  ppose.     In  wits,  &c. 


MORTGAGE  of  a  Reversion  in  Fee  hy  way  of  In-  pkkc  xx. 
DEMNiTY  to  a  person  who  has  become  Surety  for  the 
Tfwrtgagor.  Power  of  Sale  either  of  tlte  Reversion 
or  of  the  Whole  Estate  with  the  Concurrence  of 
the  Tenant  for  Life  (a).  Covenant  for  Production 
of  Deeds.   Variations  for  a  Share  of  a  Reversion. 

Pabties,  a.,  mtgor,  1 ;    B.,  mtgee,  2.     Whas  under  the  will  Recitals. 
of  L.,  dated,  &c.,  &  proved  of,  &c.,  the  sd  A.  is  entled  to  [one  Will. 
eql  undivided  share  [&  may  in  certn  events  become  entled  to 
a  further  share  or  shares]  of]  the  revon  in  fee  simple  expectant 
on  the  death  of  K.  in  the  hds  hinafter  mentd,  or  recite  the  will^ 
dr.,  under  wch  A! 8  title  arises,  at  length ;    Jt  &  seul  bond 

ftvm  A,  (k  B.  to  tli^ Bankg  Co,  Livid,  to  secure  the  balce 

due  from  A.  on  an  acct  civi^ent  with  the  Bank,  settg  out  the 
London  fully,  see  Vol,  /.,  p.  367;  And  whas  the  sd  B.  entd  Agree- 
into  the  sd  bond  as  surety  only  for  the  sd  A.,  &  upon  an  agrmt  "njerimify 
that  for  the  ppose  of  indemnifyg  the  sd  B.,  his  hrs,  exs,  &  ads,  surety. 
in  respt  of  his  &  their  liability  under  the  sd  bond,  the  sd  A.  shd 
€nter  into  the  covts  &  exte  the  secy  hinafter  contd :    NOW  Wit- 
THIS  INDRE  WITNETH  that  in  psnance  of  the  sd  agrmt  &  "^*^^*^- 
in  conson  of  the  premes,  Covt  by  A.  for  paym^t  on  demand.  Covenant 

_ to  pay. 

(a)  See  where  the  land  is  registered,  Vol.  I.,  p.  272,  note,  notice  should  in 
sach  case  be  giyen  to  the  trustees  of  the  settlement. 
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p.  12,  form  IX.,  "to  the  sd  B.,  his  hrs  (a),  exs,  ads,  or  assns  of 
all  &  every  sum  &  sums  of  moy  wch  shl  be  recovered  from  him 
or  them  resply  by  virtue  of  the  sd  recited  bond,  &  all  costs, 
chges,  &  expses  wch  he  or  they  shl  incur  or  sustain  by  reason  or 
in  consequce  of  the  sd  bond  or  the  suretyship  etfected  thby,  or 
orwise  in  respt  of  the  premes,  &  until  paymt  of  such  raoys,  to 
pay  to  him  or  them  resply  intt  thron,  &c. " :  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  sd 
agrmt  &  in  conson  of  the  premes  the  sd  A.  as  benefl  owner  doth 

hby  grt  unto  the  sd  B.  All  that  [undivided pt  or  share, 

where  the  mtgor  is  contingently  entled  to  other  shares,  add, 
"  &  all  &  singr  other  the  pt  or  share,  pts  or  shares,  este,  rt  &  intt 
whatsr  to  wch  the  sd  A.  now  is  or  may  hrafter  become  entled  in 
revon,  remr  or  orwise  under  or  by  virtue  of  the  sd  will  of  the  sd 
L.,"  of  &  in],  peels,  Vol.  I.,  p.  385  et  seq.  (b).  To  hold  the 
same  premes  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns, 
subjt  to  the  life  este  thrin  of  the  sd  K.,  &  to  the  provo  for 
redmon  hi n after  contd  ;  Provo  for  redmon,  p.  16,  of,  "the  sd 
premes  hby  grtd  "  "  on  paymt  on  demand,  "  to  the  sd  B,,  his 
hrs,  exs,  ads,  or  assns,  of  all  &  every  the  sum  &  sums  of  moy 


(a)  As  the  heire  of  the  mortgagee  are  bound  in  the  bond,  the  indemnity  and 
all  i)owers  to  the  mortgagee  should  be  extended  to  them. 

(ft)  Where  the  mortgage  comprises  a  share  of  the  real  and  residuary  personal 
estate  of  a  testator,  an  appropriate  recital  will  be  inserted  above,  the  draft 
will  require  verbal  alterations,  and  the  grant  will  be  of  : 

"  All  that  &  those  the  share  &  shares,  este,  &  intt  of  him 
the  sd  A.,  under  or  by  virtue  of  the  last  will  of  the  sd  JL,  or 
orwise  howsoever,  &  whether  psnt  or  future,  vested  or  contin- 
gent, presumptive,  expectant,  or  possible,  &  whether  by  way^  of 
succession,  representon  or  orwise  of  &  in  all  &  singr  the  est^, 
ppty  &  effects  whatsr  &  wheresr  &  of  what  nature  or  kind 
soever  now  being  in  anywise  subjt  to  the  trusts  or  provons  in  the 
sd  will  of  the  sd  testor  decld  &  contd  of  &  concerng  his  real  & 
residuary  psonal  este  &  effects  thby  devised,  bequed,  &  appted, 
&  of  &  in  all  other  este,  ppty,  &  effects  whatsr  for  the  time 
being  formg  or  representg  the  real  &  residuary  psonal  este  & 
effects  of  the  sd  testor  or  any  pt  or  pts  or  share  or  shares  thof 
or  thrin." 

As  to  a  sweeping  assignment  of  this  nature  inchiding  mere  expectancies  and 
possibilities,  see  Elph.  N.  &  C.,Interp.  409  ;  TailhyY.  Official  Rtcelrer,  13  App. 
Gas.  623. 
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hinbfe  covtd  to  be  pd  "  ;   Provo  that  mtge  moy  "  shl  be  deemed  ^^^^'  ^^' 

to  become  due  on  such  demand  being  made," /o?"??i  ix.,  p.  28  ; 

Provd  always  that  the  power  of  sale  conferred  on  mtgees  by  Addition 

the  Convcg  &  Law  of  Ppty  Act,  1881,  shl  apply  to  this  secy  tory 

with  power  to  exercise  the  same  if  tiiought  fit  with  the  concurrce  I^^^^er  of 

of  the  sd  K.,  or  his  assns,  [&  the  pson  or  psons  for  the  time 

being  entled  to  the  other  pt  or  share,  if  so,  add, "  pts  or  shares  " 

of  the  hds  hinbfe  descd  in  revon  expectant  on  the  death  of  the 

sd  K.,  or  any  of  such   psons]  in  order  to  effect  a  sale  of  the  sd 

hda  in  posson,  [or,  in  order  to  effect  a  sale  of  the  entirety  or  any 

share  or  shares  of  the  sd  hds  &  eir  in  posson  or  revon],  &  with 

power  in  such  case  to  agree  with  the  pson  or  psons  concurrg  in 

such  sale  for  the  apportionmt  of  the  pchase-moy  in  such  mner 

as  may  be  thought  pper  ;"  Govt  agst  reylstron,  p.  50,  farm 

XXXVI..  after  death  of  K.,  "  of  the  hds  [an  undivided  share  in 

wch  is]  hby  mtged  or  of  any  undivided  share  thrin  " ;  Mfgee's 

indemnity  clause,  p.  59.     And  the  sd  A.  hby  covts  with  the  sd  Covenant 

B.,  his  hrs,  exs,  ads,  &  assns,  that  he,  the  sd  A.,  his  hrs,  exs,  ads,  tioifof  ^° 

or  assDs,  or  the  trees  or  tree  for  the  time  being  of  the  sd  will  ^^^^^  ^^ 

of  the  sd  L.  will  at  all  times  hrafter,  unless  prevented  by  fire  trustew 

or  other  inevitable  accident,  upon  every  reasble  reqt  of  tlie  sd  ^^^' 

B.,  his  hrs,  exs,  ads,  or  assns,  but  at  the  cost  of  the  sd  A.,  his 

hrs,  exs,  ads,  or  assns,  produce,  or  cause  to  be  produced,  to  the 

sd  B.,  his  hrs,  exs,  ads,  or  assns,  &c.,  covt  for  prodon  ofmuv  imts, 

Vol.  I.,  p.  4f21,form  I. ;  And  will  also  at  the  like  reqt  &  cost  For  safe 

make  &  furnish,  &c.,  copies  &  for  safe  ciisfody,  VoL  /.,  p.  424,  ^^^^o^^y- 

form  1.  ;  And  further,  that  he,  the  sd  A.,  his  lira,  exs,  ada,  or  For  deli- 

assns,  will,  upon  the  dece  of  the  sd  K.,  tenant  for  life,  or  sooner  I®Ti^^f 

with  his  consent,  deliver,  or  cause  to  be  delivered,  the  sd  deeds  tenant  for 

&  writgs  to  the  sd  B.,  his  hrs,  exs,  ads,  or  nssus,  or  as  he  or  they 

shl  require.     In  wits,  &c. 


(O  See  In  re  Cooper,  4  Ch.  D.  802. 

(d)  As  the  deeds  are  not  in  the  possession  of  the  covenanfor,  the  statutory   ^j,  to  title 
acknowledgment  is  not  ayallable.  see  Vol.  I.,  p.  422,  note.    As  to  the  importance   deeds, 
to  a  mortgagee  of  getting  the  deeds?,  see  p.  81,  note.    Notice  of  the  mortgage 
sboald,  if  possible,  be  endor8e<l  on  one  or  more  of  the  deedn. 

This  mortgage,  though  by  way  of  indemnity  only,  is  chargeable  with  ad  Stamp. 
xidarem  stamp  duty  ;  Lord  Canning  v.  Raper,  1  El.  &  B.  164  ;  but  under  the 
Stamp  Act,  1891,  B.  88  (2),  the  stamp  need  not  be  affixed  until  some  money 
letoally  becomes  due  under  the  mortgage. 

As  to  estate  duty,  see  note,  VoL  I.,  p.  598".  Estate 

duty. 
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MORTGAGE  hy  a  Husband  and  Wife  of  the  Wife's 
Reversionary  Share  (a)  of  a  Fund  in  Court,  a 
Surety  joining  to  covenant  for  payment  of  In- 
terest. The  Principal  is  made  Payable  on  the 
Reversion  falling  into  Possession  or  the  Death 
of  the  Husband.  Power  to  Mortgagee  to  obtain  a 
Stop  Order. 

Parties,  A.  &  B.,  his  wife,  1  ;    C,  surety,  2 ;    D.,  mtgee,  3. 

Recite  will  of  X.,  bequeathing  a  legacy  of  £ in  trust  for 

K.  for  life,  remr  for  such  of  her  chn  as  ahd  bein^  sons  attn 
twenty -one,  or  being  daars  attn  twenty -one  or  marry,  with 
the  usual  advcemt  &  maintence  clauses ;  Death  of  X.  &  pro- 
bate :  And  whas  the  action  of ,  add  referee  to  record^  was 

commenced  in  the  yr in  the  Chancery  Divon  for  the  ppose 

of  havg  the  este  of  the  sd  tester  administered  &  the  trusts  of 
his  will  exted  under  the  diron  of  the  ct :  And  whas  in  obedience 

to  a  diron  contd  in  the  order  of  the  ct  made  on  the day  of 

on  the  further  conson  of  the  sd  action,  the  sd  sum  of  £ 


less  legacy  duty  was  invested  in  the  pchase  of  the  sum  of  £ 

2f  p.c.  Consold  Stk,  wch  was  transferred  into  ct  to  the  credit  of 


(/j)  If  the  wife  was  married,  or  her  title  to  the  reversionary  interest  accrued 
after  1882,  she  would  be  able  to  dispose  of  it  as  a  feme  sole  under  the  M.  W.  P. 
A..  1882,  see  p.  89,  note.  This  Precedent  is  for  a  case  where  the  wife  was 
married  and  her  title  arose  prior  to  1883,  so  that  the  old  law  is  applicable  so  far 
as  regards  the  power  of  disposing  of  the  property,  and  the  mortgage  must  there- 
fore be  by  deed  acknowledged  with  the  concurrence  of  the  husband,  under  the 
Act  20  k  21  Vict.  c.  57.  As  to  the  power  of  disposition  of  a  married  woman 
prior  to  that  Act,  and  the  changes  effecteil  thereby,  see  Vol.  I.,  pp.  499 — 505, 
notes. 

The  Act  20  &  21  Vict.  c.  67,  applies  only  to  reversionary  interests  acquired 
under  an  instrument  executed  after  31st  Dec.,  1857,  and  excepts  from  its  pro- 
vi»*ion8  a  reversionary  interest  to  which  a  married  woman  is  entitled  under  her 
own  marriage  settlement ;  so  that  where  the  settlement  was  before  1883,  the 
wife  cannot  make  a  binding  dispositfon  by  deed  of  her  reversion  under  the 
usual  ultimate  trusts  (in  default  of  issue)  of  her  own'personalty  ;  but  under  a  set- 
tlement made  since  1882,  it  is  conceived  that  she  would  have  full  power  under  the 
M.  W.  P.  A.,  1882,  s.  2,  to  dispose  of  such  an  interest  subject  to  any  restrictions 
expressly  imposed  by  the  settlement ;  but  consider  Hancock  t.  Hancoeh,  38 
Ch.  D.  78,  and  Re  Oiulow,  39  Ch.  622. 

For  a  mortgage  by  a  married  woman  as  feme  sole  under  the  M.  W.  P.  A., 
1882,  see  Precedent  XII.,  p.  88. 

As  to  estate  duty,  see  note,  Vol.  I.,  p.  598. 
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the  sd  cause,  "  the  aoct  of  the  legacy  of  K.  &  her  chin  :  "  And  'a«o-  ^cxi. 
WHAS  the  sd  B.  is  one  of  the  six  chin  of  the  sd  K.,  and  has  Family, 
attained  the  age  of  twenty-one  yrs,  but  three  of  such  chin  are  still 
under  that  age  ;  Agrrnt  for  loan,  p.  1,  luith  agrmt  that  G,  shd 
join  as  surety,  p.  4,/orwi  vii.:  NOW  THIS  INDRE  WITNETH,  Wit- 
i'Cy  eonson,  p.  9;    jt  &  sevl  eovt  by  A.  db  B.  for  jxtymt  of 
ppal  <fc  intt  after  default,  p.  10 ;   covt  by  C.  to  pay  intt  on 
default  of  A.  &  B,,  p.  14,  form  xii.,  mutatis  mutandis  (b) ; 
AND  THIS  INDRE  FURTHER  WITNETH  that  in  psuance  Further 
of  the  sd  agrmt  &  for  the  conson  afsd,  the  sd  B.  as  benefl  owner  nessetli. 
with  the  concurrce  of  the  sd  A.,  doth  hby  assn  &  the  sd  A.  Asnign- 
u  benefl  owner  doth  hby  assn  &  confirm  unto  the  sd  D.,  All  ^^^^ 
THAT  the  pt  or  share  or  pts  or  shares  to  which  the  sd  B.  or  the 
sd  A.  in  her  rt  now  is  or  may  hrafter  by  means  of  the  death  of 
any  one  or  more  of  the  other  chin  of  the  sd  K.  witht  attaing 
a  vested  intt  or  by  any  other  means  become  entled  under  the 

sd  will  or  orwise  howsoever  (c),  of  &  in  the  sd  sum  of  £ 2f 

p.c.  Consold  Stk,  or  other  the  stks,  funds,  or  sees  for  the  time 

being  constitutg  or  representg  the  sd  legacy  of  £ ,  or  any 

pt  thof,  &  of  &  in  all  accumulons  wch  may  be  added  thto,  TooR 
wrrH  all  powers  &  remedies  for  recoverg  and  obtaing  paymt  & 
transfer  of  the  sd  share  or  shares  &  premes  hby  assned :  To  Haben- 
HOLD  the  same  premes  unto  the  sd  D.,  subjt  to  the  provo  for         ' 
redmon  hinafter  contd ;  Provo  for  redrrwn  to  B.,  p.  17,  foi^i  gagee. 
IIL,  vdt/t  varioiis  a^  in  Free,  XL,  p.  S8  ;  Provo  /a?'  continuce 


(b)  The  foUowing  is  a  form  of  covenant  by  the  tenant  for  life  for  payment  of 
interest : — 

"And  the  sd,  tenant  for  life,  doth  hby  covt  with  tlie  sd   D.    Covenant 

that  the  sd,  tenant  for  life,  will  at  all  times  durg  his  life,  if  the  ^  j^*"* 

sdsum  of  £ ,  or  any  pt  thof,  shl  so  long  remain  owing  on  the  surety  for 

secy  of  these  psnts,  pay  to  the  sd,  mtgee,  on  demand  the  intt  on  ^^f°*» 

the  sd  sum  of  £ ,  or  on  so  much  thof  as  shl  for  the  time  and  chaige 

being  remain  unpd,  in  case  of  default  being  made  by  the  sd,  hj^^f^^ 

vUgors,  their  hrs,  exs,  or  ads,  in  such  paymt  &  that  all  intt  to  be-  interest. 

oome  payable  upon  or  in  respt  of  the  sd  sum  of  £ ,  or  any  pt 

thof  dui^  the  life  of  the  sd,  tenant  for  life,  shl  be  a  chge  upon 

&  payable  out  of  the  income  of  the  sd  trast  premes  subjt  to  the 

ttwsts  of  the  sd  will,  &  the  sd,  tenant  for  life,  doth  hby  chge  the 

sd  iocome  with  the  paymt  of  the  sd  intt  accdly." 

(0  See  Be  Clarke,  35  Ch.  D.  109 ;  86  Ch.  D.  S4S. 
K.K — ^VOL.  II.  '         8 
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rBBc.  XXI.  of  loan  for  a  term  certn,  p.  33,  saying,  "  ahl  not  bfe  the  death 

of  the  sd  K.,  or  of  the  sd  A.,  wchever  shl  first  happen,  call  in, 

PtotIbo  as  &c. ; "  Mtyee*8  hiderrinity  clause,  p.  59 ;  Provd  always  &  it  is 

ESSity  as  '^'^y  ^^S^  ^^^^  ^  '^^^'^  ^^^  ^  ^'  ^'^  ^  ^'f  resply,  &  their  respive 

between      hrs,  exs,  &D  ads,  &  the  sd  mtged  premes,  the  sd  A.,  his  hrs,  exs, 

and  surety.  &  ads,  shl  be  primarily  liable  to  the  paymt  of  the  ppal  moys  & 

intt  hby  seed  ;  Provo  that  D.  is  not  to  be  affected  by  the  last 

dedaron,  p.  37  ;  Dedaron  that  C.  sld  be  liaMe  as  a  ppal  debtor 

Power  to    for  the  intt,  p.  37,  fomi  xx.,  mutatis  mutandis :  And  the  sd 

order%).^  A.  &  B.  do  hby  empower  the  sd  D.,  his  exs,  ads,  &  assns,  at  the 

cost  of  the  sd  A.,  his  exs  or  ads,  to  apply  for  &  obtain  an  order 

in  the  sd  action,  prohibitg  the  share  or  shares  &  premes  hby 

mtged,  or  any  pt  or  pts  thof,  from  being  pd  or  transferred  out 

of  ct  witht  notice  to  the  sd  D.,  his  exs,  ads,  or  assns,  &  upon 

such  applicon  to  use  the  names  of  the  sd  A.  &  B.  as  consentg 

thto,  &  to  instruct  soloi*s  &  counsel  accdly  on  their  respive 

behalf.     In  wits,  &c. 


xxn. 

PRKC.  MORTGAGE  of  a  Reversionary  Interest  (fc)  in  Settled 

^^"'  Personalty,  and  Policy  of  assurance  on  the  Death 

of  the  Mortgagor  in  the  Lifetime  of  the  Tenant 
FOR  Life,  the  vioiigage  Debt  being  payable  on  the 

As  to  stop        (»)  As  to  the  priority  conferred  by  obtaining  a  stop  order,  see  Pinnork  v. 

orders.  Baileyy  23  Ch.  D.  497  ;  Be  Holmes,  29  Ch.  D.  786 ;  Mutual  Life  Asntrattce 

Society  v.  Langley,  32  Ch.  460  ;  Maek  v.  Pottle.  [1894]  2  Ch.  449,  and  where 
there  is  a  derivative  settlfement,  Stephen*  v.  Green.  [1895]  2  Ch.  148.  Where  a 
mortgagee  is  empowered  by  the  mortgage  deed  to  obtain  a  stop  order,  he  is 
entitled  to  his  costs  of  doing  so  (  Waddilove  v.  Taylor,  6  Hare,  307).  As  to  the 
importance  of  obtaining  a  fresh  stop  onier  on  making  a  further  advance,  see 
Maeleod  v.  Buehanan,  33  Beav.  234  ;  4  De  G.  J.  &  S.  265.  The  application  may 
now  generally  be  made  by  summons,  but  a  petition  is  necessary  where  a  fund 
exceeding  £1,000  has  been  paid  into  court  under  the  T.  A.,  1893,  s.  42,  and  no 
prior  application  has  been  made  in  the  matter  of  the  fund  {Re  Tonyood,  W.  N. 
1887,  p.  109)  ;  as  to  stop  orders  generally,  see  R,  S.  C,  188.1.  Order  46  ;  Seton, 
417—422;  Daniell's  Chancery  Practice,  1633  et  iteq.  The  order  should  dis- 
tinguish between  capital  and  income  affected  by  it  (^Maeh  v.  Postle,  [1894]  2 
Ch.  449).  As  to  the  protection  afforded  to  incumbrancers  by  a  fund  having 
been  carried  to  a  separate  account,  see  Be  Eyto»,  45  Ch.  D.  458. 

(Jbi)  The  trustees  are  not  bound  to  hand  over  to  the  mortgagee  more  than 
sufficient  to  satisfy  what  is  due  to  him.  Be  Bell  [1896]  1  Ch.  1  :  Hoeltey  v. 
WeMtern,  [1898]  1  Ch,  350. 
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reversion  or  policy  fdUimg  into  Possession.    Pro-      p»bo. 
VISIONS  /(w  payment  of  Compound  Interest  at  the     ff!l' 
Option  of  the  Mortgagor,  arul  for  the  Policy  being 
kept  vp  by  the  Mortgagee.    Variation  where  In- 
terest Varies  according  to  Bank  Rate  (c). 

Parties,  A.,  Totgor,  1 ;  B.,  Tntgee,  2.     Recite  the  Truxi^e  settle^  RecitaUi. 
mt  of  the  father  &  rnother  of  A.,  whby  psonaZty  was  vested  in 


(e)  As  to  mortgages  for  securing  compound  interest,  see  2  Day.,  pt.  2,  p.  360  As  to 
etteq.    As  to  the  stamp  duty,  see  Stamp  Act,  1891,  s.  88  ;  and  that  moneys  to  mortgages 
be  advanoed  for  keeping  up  the  policy  are  not  liable  to  ad  valorem  duty,  see  ib,  ^  secure 
sab-8.  (3).    As  to  estate  duty,  see  Vol.  I.,  p.  598,  note.    As  to  mortgages  of  ^^JJ^^ 
policies  of  insurance,  and  the  invalidity  of  fetters  on  redemption,  see  Marquis  of 
Northampton  v.  Pollock,  45  Ch.  D.  190 ;  [1892]  A.  C.  1  ;  where,  however,  the 
reasoning  of  the  dissentients,  Bowen,  h.J.,  below,  and  Lord  Hannen,  above, 
deserves  attentive  consideration  ;  and  see  the  subject  discussed  in  the  Juridical 
Beview,  VoL  IV.,  p.  25. 

As  to  the  stamp  in  respect  of  the  policy,  see  p.  97,  note.    As  to  stop  orders  see 
trntf,^.  114. 

Enquiries  must  be  made  from  trustees  of  the  reversion,  and  notice  must  be  As  to 
giTen  to  them  and  to  the  insurance  office.    If  the  trust  property  comprises  notices : 
stocks  transferable  at  the  Bank  of  England,  or  the  stocks,  shares,  or  securities  distringas, 
of  any  public  company,  whether  incorporated  or  not,  security  against  malversa- 
tion by  the  trustees,  and  injurious  transposing  of  investments,  may  be  obtained 
by  giving  notice  to  the  bank  or  company,  supported  by  affidavit,  under  R.  S.  C, 
1883,  Order  XLVL,  the  eflEect  of  which  is  similar  to  that  of  the  old  writ  of  dis- 
tringas under  5  Vict.  c.  5,  s.  5,  which  was  abolished  by  the  corresponding  rules 
of  1880 ;  see  notes  thereto  in  the  Annual  Practice  ;  Seton,  619  ;  see  also  as  to 
distringas,  and  as  to  restraining  orders  under  s.  4  of  the  above  Act,  2  Dav.  Free., 
pt.  2,  p.  577,  note.    The  doctrine  of  notice  to  trustees  is  discussed  jMtt,  p.  291 , 
note.    The  following  clause  may  sometimen  prove  useful. 

"  It  is  hby  agrd  that  the  rritgee,  his  exs,  ads,  or  assns,  may  at 
any  time  or  times  hrafter  durg  the  contiDUce  of  this  secy  at 
the  cost  of  the  mtgor,  his  exs,  ads,  or  assns,  give  all  such  notices 
to  the  trees  or  tree  for  the  time  being  of  the  ppty  hby  mtged 
b  obtain   such  stop  or  other  orders,  take   such   pcdgs,  &  do 
such  other  acts  as  may  be  necy  to  restrain  the  mtgor,  his  exs, 
ads,  or  assns,  or  the  sd  trees  or  tree  from  sellg  or  orwise  dealg 
with  the  ppty  now  or  hrafter  formg  pt  of  the  trust  premes 
witht  notice  to  the  mtgee,  his  exs,  ads,  or  assns,  &  that  the 
frdgoT,  his  exs,  or  ads,  shl,  on  demand,  pay  to  the  vitgee,  his 
exs,  ads,  or  assns,  all  costs  incurred  by  him  or  them  in  respt  of 
tile  premes  with  intt  thron  at  the  rate  afsd  from  the  time  when 
sach  costs  shall  be  incurred  until  repaymt,  &;  that  until  re- 
paymt  such  costs  with  intt  at  the  rate  afsd  shl  be  a  chge  on  the 
ppty  hby  mtged ;   &  further  that  the  mtgor,  his  exs,  ads,  & 
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PKBc.      trees  upon  trvM  for  the  father  &  Toother  successively  for  life, 

!      with  remr  to  the  chin  who  shd  attn  twenty-one,  &c. ;  The  man^e 

of  the  father  &  mother ;  The  death  of  the  mothei* ;  That  A.  is 

the  only  child  of  the  nian^e  who  attned  twe7ity<me ;  The  jwni 

Policy.       state  of  investrrit  of  the  trust  funds :  And  whas  the  sd  A.  has 

eflfected  a  poly  of  assurce  in  the Assurce  Socy  dated  the 

. day  of ,  &  nod  ,  whby  the  sura  of  £ is 

assured  to  be  pd  to  the  exs  or  ads  of  the  sd  A.  within cab: 

months  after  his  death  in  the  event  of  his  dying  durg  the  life- 
time of  the  sd  K.,  the  fathei*;  Agi^mt  for  loan,  p.  1,  with 
Wit-  ago^dfoi'paymt  of  compound  intt,  p.  4 ;  NOW  THIS  INDRE 

clv^^n      WITNETH,  &c.,  conson,  rect,  Govt  by  A.  with  B.,  "  to  pay  to 
to  pay         him  at  the  expiron  of  three  calr  months  after  the  death  of  such 

prmcipal     ^      ^f  them,  the  sd  A.  &  K.,  as  shl  first  die,  the  sd  sum  of  £ , 

and  sums  '  '  '  ' 

ndvanced  the  ppal,  &  all  sums  wch  the  sd  B.,  his  exs,  ads,  or  assns,  shl  have 
expended  in  the  meantime  in  keepg  on  foot  the  sd  poly  hinbfe 
mentd,  or  in  eflfectg  or  keepg  on  foot  any  substituted  poly  or 
pols  to  be  effected  as  hiuafter  is  mentd,  togr  with  compound 

with  in  It  at  the  rate  of p.c.  p.a.  [at  a  rate  varying,  &c,  p.  12, 

inte^t"^    Tio^e]  on  the  sd  sum  of  £ ,  &  on  the  sums  so  expended  as 

Clause  as     *^fsd  ;  The  INTT  ou  the  sd  sum  of  £ to  com  race  from  the 

tocapitali-  j^^e  of  these  psnts,  &  on  the  sums  of  moy  expended  as  afsd 
interest.      from  the  time  of  the  same  resply  being  expended,  &  all  such 

intt  to  be  capitalised  half-yrly  on  the day  of & 

day  of in  every  yr  until  the  time  hinbfe  appted  for  paymt 

of  the  aggiegate  amt  due  on  the  secy  of  these  psnts  (a),  &  so 
that  on  every  hall-yrly  day  for  makg  a  rest  as  afsd,  the  intt  up 
to  that  day  shl  be  added  to  the  ppal  sum  owing  so  as  to  form 


for 
premiums; 


assns,  will  at  his  or  their  costs  during  the  continuce  of  this  becy, 
at  the  reqt  of  the  vitgee,  his  exs,  ads,  or  assns,  obtain  from  the 
sd  trees  or  tree  for  the  time  being,  &  give  to  the  mtgee,  his  exs^ 
ads,  or  assns,  such  informon  as  to  the  investmts  or  dealings  with 
the  trust  premes  as  the  mtgee,  his  exs,  ads,  or  assns,  may 
require." 

It  is  the  duty  of  a  trustee  to  give  a  remainderman,  though  only  contingently 
entitled  to  a  share,  an  authority  to  enable  him  to  obtain  information  from  the 
Bank  of  England  as  to  charging  orders,  stop  orders  or  distringases  upon  a  fond 
in  consols  standing  in  the  trustee's  name,  see  Be  Tlllotty  [1892]  1  Ch.  86. 

(a)  As  to  what  the  mortgagee  can  prove  for  if  the  mortgagor  becomes  bank- 
rupt before  the  death  of  the  tenant  for  life,  see  Be  Browne  and  Winffretef 
[1891]  2  Q.  B.  574  ;  Wallace  v.  Universal,  4'e.,  Co.,  [1894]  2  Ch.  547. 
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one  aggregate  sum,  carrying  intt  at  the  rate  afsd  :  And  further,      ^^^^ 


XXII. 


ia  case  the  aggregate  sum  hinbfe  covted  to  be  pd  or  any  pt  thof 

ahl  remain  unpd  after  the  time  hinbfe  appted  for  paymt  thof,  Covenant 

to  pay  to  the  sd  B.  intt  on  such  aggregate  sum,  or  on  so  much  ment  of 

thof  as  shl  for  the  time  being  remain  unpd  at  the  rate  afsd  by  JJ^^^^ 

eql  half-yrly  paymts,  the  first  of  such  half-yrly  paymts  to  be  default. 

made  at  the  expiron  of  six  calr  months  from  the  time  appted 

for  paymt  of  the  sd  aggregate  sum  as  afsd:  Provd  always  Power  to 

that  the  sd  A.,  his  exs  or  ads,  shl  be  entled  on  any  half-yrly  day  J^J^g  j[j. 

for  makg  a  rest  as  afsd  to  pay  to  the  sd  B.  the  whole  or  any  pt  vanc©d  for 

(not  being  less  than  £ at  any  one  time),  of  the  amt  then  andUjM?-* 

owing  in  respt  of  sums  expended  as  afsd,  &  of  intt  (whether  taliaed 

capitalised  or  not)  in  redon  of  the  aggregate  amt  owing  as  afsd  : 

AND    THIS    INDRE    ALSO    WITNETH  that  in   further  Further 

psuance  of  the  sd  recited  agrmt  &  for  the  conson  afsd,  the  sd  nesseth. 

A.,  as  benefl  owner,  doth  hby  assn  unto  the  sd  B.,  First,  All  Assign- 

THE  ppty  now  subjt  to  the  trusts  decld  by  the  sd  recited  indre  ^^^eci 

of  settlemt,  or  wch  by  means  of  any  change  of  investmt  or  funds. 

orwise  may  from  time  to  time  be  substituted  for  the  same  resply 

or  any  pt  thof;  And  secondly,  All  that  the  sd  poly  of  assurce  Policy. 

effected  on  the  life  of  the  sd  A.  as  hinbfe  mentd,  &;  all  moys 

assured  by  or  to  become  payable  under  the  sd  poly  &  the  full 

benefit  thof,  TOOR  WITH  all  powers  &  remedies  for  recoverg  & 

obtaing  paymt  &  transfer  of  the  sd  respive  premes :  To  HOLD  Haben- 

the  same  premes  unto  the  sd  B.,  subjt  as  regards  the  sd  premes 

first  hinbfe  descd  &  assned  to  the  este  &  intt  of  the  sd  K.  durg  j^agee. 

his  life  thrin,  &  subjt  as  regards  all  the  sd  premes  to  the  prove 

for  redmon  hinafter  contd,  Provofor  redvion,  p.  17,  on  paymt, 

*'at  the  expiron  of  three  calr  months  after  the  death  of  such 

one  of  them,  the  sd  A.  &  K.,  as  shl  first  die,''  of,  '*  the  aggi*egate 

amt  hinbfe  covted  to  be  pd  ;  "  Govt  by  A,  to  keep  up  poly^  p.  40, 

down  to  the  end  of  (lie  provon  that  new  pols  are  to  be  subjt  to 

the  secy,  oniittg  throughout   the  words,  "  at  his  own  cost : " 

Provd  alwats,  &  it  is  hby  agid  that  it  shl  not  be  incumbent  Proviso 

on  the  sd  A.,  unless  he  shl  think  fit  so  to   do,  to  pay  any  ^^o^^eed 

premiums  or  moys  for  keepg  on  foot  the  sd  origl  poly,  or  eflFectg  not  pay 

or  keepg  on  foot  any  such  substituted  poly,  And  in  case  he  shl  ET"^^™** 

.  ,  /.  11  /"J  Inatmort- 

at  any  time  neglect  or  Tefuse  to  make  the  paymts  atsd  or  any  gagee  may 

of  them,  it  shl  be  Iful  for  the  sd  B.,  his  exs,  ads,  or  assns,  to  pay  ^^  *°- 

the  same ;  But  nevs  the  sd  B.,  his  exs,  ads,  or  assns,  shl  not, 
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under  any  circes,  be  responsible  for  any  omission  or  refusal  to 
keep  on  foot  or  renew  the  sd  origl  or  any  substituted  poly,  nor 
for  any  losses  or  expses  wch  the  sd  A.,  his  exs,  ads,  or  assns, 
may  suffer  by  reason  of  any  such  omission  or  refusal ;  Migee's 
indeTnnity  clause,  p.  59.    In  wits,  &c. 
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Recitals. 


Adminis- 
tration of 
estate. 


Power  of 
married 
voman  to 
oflfect 
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ner  sepa- 
rate Tise. 


MORTGAGE  of  Wife's  Contingent  Reversion  (a) 
belonging  to  her  for  her  Separate  Use  and  a 
Policy  on  her  life  effected  for  her  Separate  Use 
under  the  Married  Women's  Property  Act,  1870 
or  1882  (6).  Provision  for  continuing  Loan  for  a 
Term  (c). 

Parties,  A.,  &  B.,  his  wife,  1  ;  C,  2.  Recite  will  of  X. 
hequeathg  the  teator'a  residuary  real  &  paonal  este  in  trust  for 
conversion  &  investnit  of  the  proceeds,  &  declarg  trvMs  of 
such  proceeds,  subjt  to  paymt  of  debts  &  legaci^,  for  K,,  the 
testor's  widow  for  life,  with  remr  for  such  of  his  chin  as  shd 
survive  her  &  attain  twenty-one  or  marry,  &  the  issue  of  such 
of  theni  as  shd  be  then  dead  per  stirpes,  with  the  usual 
advancenit  &  niaintence  clauses  [&  a  declaron  that  all  beqts 
to  mao^ned  woni£n  shd  be  for  their  septe  use'} ;  Death  of  testor 
&  probate :  And  whas  the  funl  &  testy  expses,  debts  &  legacies 
of  the  sd  testor  have  all  been  pd,  &  his  residuary  real  &  psonal 

(a)  See  notes  to  last  two  Precedents. 

(J)  See  the  Acts,  33  &  34  Vict.  c.  93,  s.  10,  and  45  &  46  Vict.  c.  75,  e.  11.  The 
former  Act  provided  that  a  married  woman  might  effect  a  policy  on  her  own 
life,  or  that  of  her  husband,  for  her  separate  use,  and  the  latter  Act,  which 
repeals  the  former,  contains  a  similar  provision.  The  husband  is  made  a  party 
to  the  mortgage  in  order  to  covenant  for  payment  and  for  keeping  up  the  policy, 
the  money  being  advanced  to  him,  and  he  is  also  made  to  confirm  the  assign- 
ment in  order  to  imply  covenants  for  title  by  him.  If  desired  the  coTenants  for 
payment,  &c.,  may  be  joint  and  several  by  the  husband  and  wife  as  in  Pre- 
cedent XXI.  ;  see  p.  112,  note.  The  form  of  the  mortgage  wiU  be  substantially 
the  same,  whether  the  wife's  title  to  the  reversion  and  policy  arose  under  the  old 
law,  or  she  was  married,  or  her  title  accrued  since  1882,  so  as  to  be  under  the 
M.  W.  P.  A.,  1882.  as  to  which  see  p.  87,  note.  The  variations  where  the 
husband  does  not  concur  will  be  obvious. 

(r)  As  to  estate  duty,  see  Vol.  I.,  p.  598.  note.  As  to  the  precautions  to  be 
taken  when  the  land  is  registered,  see  VoL  L,  p.  272. 
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cste  so  far  as  the  same  has  been  ascertained  now  consists  of,  or      pi^^c. 

is  represented  by  the  ppty  speciBed  in  the  schdle  hto  and  the       

duties  due  thron  in  respt  of  his  death  have  been  pd  [&  the  sd 

exors  have  assented  to  the  residuary  devise  &  beqt  in  the  sd 

will  contd]  :  And  whas  the  sd  K.  is  still  living:  And  whas  Widow 

there  are  six  chin  of  the  sd  X.  now  living,  three  of  whom,  includg     ^""?' 

the  sd  B.,  have  attned  the  age  of  twenty-one,  &  the  remaing 

three  of  such  chin  are  still  under  that  age,  &  one  child  of  the  sd 

X.  has  died  leavg  issue  :   And  whas  under  the  circes  afsd,  the  Title  of 

ad  B.  is  en  tied  [for  her  septe  use,  independently  of  the  sd  A.],  ^^^ 

to  one-seventh  share  of  the  trust  premes  constitutg  or  repre- 

sentg  the  residuary  este  of  the  sd  X.,  in  revon  expectant  on  the 

dece  of  the  sd  K.,  &  contingently  upon  the  SfJ  B.  outlivg  the  sd 

E.,  such  share  being  susceptible  of  augmenton  by  the  death  of 

any  of  the  other  chin  of  the  sd  X.  in  the  lifetime  of  the  sd   K. 

witht  issue  or  by  the  death  of  any  of  such  chin  at  any  time 

under  the  age  of  twenty-one  yrs ;  Agrmt  for  loan  to  A.,  p.  1 : 

And  whas  [as  pt  of  the  intd  secy]  the  sd  B.  has  effected  &  is  Policy. 

entled  to  the  poly  of  assurce  hby  assned ;   First  testatum,  covts 

by  A,  far  pay^nU  as  in  Free,  L,  p.  68  :    AND  THIS  INDRE  Further 

Also  WITNETH  that  in  further  psuance  of  the  sd  agrmt  &  ^^h. 

for  the  conson  afsd  the  sd  B.,  as  benefl  owner  doth  hby  assn,  & 

the  sd  A.  as  benefl  owner  doth  hby  confirm  uuto  the  sd  C,  All  Assigc- 

THAT  one  eql  seventh  pt  or  share,  or  other  the  share  &  intt  to  2h!are.^ 

wch  the  sd  B.  is  or  will  upon  the  dece  of  the  sd  K.,  or  orwise 

become  entled  in  the  event  of  her  survivg  the  sd  K.,  of  &  in  the 

ppty  specified  in  the  schdle  hto,  or  hraftcr  constitutg,  arisg 

from,  or  representg  the  residuary  real  &  psonal  este  of  the  sd 

X,  or  any  pt  or  pts  thof,  &  the  income  thof,  and  accumulons 

added  thto  :  And  also  all  that  the  poly  of  assurce  in  the Policy. 

A&tocion  on  the  life,  &  in  the  name,  of  the  sd  B.,  dated,  &c.,  & 

nod,  &C.,  &  under  the  annl  premium  of  £ whby  the  sum  of 

£ is  assured  to  be  pd  to  the  exs,  ads,  or  assns  of  the  sd  B., 

in  the  event  of  her  death  in  the  lifetime  of  the  sd  K.,  &  the  sum 

of  £ thby  assured,  &  all  moys  to  become  payable  thrunder 

k  the  full  benefit  thof :  TooR  WITH  all  powers  &  remedies  for 
obtaing  &  compellg  paymt  &  transfer  of  the  sd  share  &  premes 
first  hinbfe  assned,  &  the  moys  assured  by  or  to  become  payable 
under  the  sd  poly ;  Habendum  to  C.  subjt  to  redmon,  p.  14 ; 
Provofor  redmon,  p.  17,  **  on  paymt  by  the  sd  A.,  his  hrs,  exs. 
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or  ads,  or  the  sd  B.,  her  exs,  ads  or  assDS,  or  any  of  them/'  the 
reassnmt  to  be  made,  "  to  the  sd  B.,  her  exs,  ads,  &  assns,  as  her 
septe  ppty  &  este,  independently  of  the  sd  A.,  or  as  she  or  they 
shl  direct ; "  Provo  for  continuce  of  loan  for  a  term  certn^ 
p.   33,   "  if  the   sd   A.,  his   hrs,  exs,  or  ads,   or  the  sd   B., 
her  exs,  ads,  or  assns,  shl  on  every  half-yriy  day,  &c. ; ''  &, 
addg   at  the  end  of  the  clause,  "except  so  far  as  the  sd 
ppal  sum  may  become  satisfied,  in   the   meantime,  by  the  re-     M 
tainer  by  the   sd   C,   his   exs,   atis,   or  assns,   of   any   moys^^ 
reced  or  realised  by  him  or  them  in  respt  of  the  sd  shary 
poly,   or   premes   afsd " ;    Prmn)  that,   "  the   sd   A.,   his    hr 
exs,   or  ads,   or  the   sd   B.,  her  exs,  ads,  or  assns  shl  not, 
he  at  libeHy  to  pay  off  for  a  temi  certn,  p.  33 ;    Govt  by  A 
with  C.  to  keep  up  the  poly,  p  40,  with  the  foUg  varions,  tha 
B.  shl  not  do  anythg  to  vitiate  the  poly,  &  thai  A,,  his  exs  a 
ads,  (w*  B.,  ivill  enable  G.  to  renew  poly,  &  that  A.,  his  exs  (y» 
ads,  will  pay  the  preniiuTas  &  deliver  the  rects,  &  that  if  A. 
his  exs  or  ads,  shd  neglect  so  to  do,  power  to  C.  to  keep  up  thi 
poly,  &  that  A,,  his  eocs  &  ads,  will  repay  all  nwys  expended 
by  C,  in  keepg  up  the  poly  or  in  effextg  any  new  poly,  with 
intt,  cfc  nitged  prenies  to  be  cliged  ivith  the  paymt ;   Add,  if 
need  be,  clauses  as  to  husbd  being  primarily  liable  for  the 
debt  <fcc.,  see  Prec,  XXL,  p.  112].     Mtgee's  indemnity  dauBe, 
p.  59.    In  wrrs,  &c.  (a). 

[Schdle,1 


iMiKc.  MORTGAGE  of  Freeholds  to  a  Building  Society  incor- 

^^'^'  pomted  uiuler  tlie  Building  Societies  Act,  1874. 

Variations  for  Leasehoijds  and  Copyholds,  and 
in  other  reiij^ects.     Concise  foi^i  (6). 

Parties,  A.,  a  member  of  the Bldg  Socy,  incorpd  under 

the  Bldg  Societies  Act,  1874  (hinafter  called  the  mtgor,  wch 


(fi)  Enquiries  to  bo  niaile  from  and  notice  to  be  given  to  the  trustees  of  the 
\\\\\,  and  to  the  insunince  office ;  and  see  p.  96,  note.  As  to  the  stamp  in  respect 
of  tho  jH^lioy,  900  p.  97,  note, 

{^h)  Thi<  lYiKvdent  ia  adapted  to  a  society  originally  formed  under    the 
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expression  sbl  include  also  his  hrs,  exs,  ads,  &  assns,  where  the 
context  so  admits),  1 ;  the  sd  Bldg  Socy  (hinafter  called 
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Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  or  to  one  formed  under  the 

repealed  Act,  6  &  7  Will.  IV.  c.  82,  and  which  has  obtained  a  Certificate  of  In- 

oorpoiation  under  the  Act  of  1874  (see  the  Amendment  Acts  of  1875, 1877,  1884 

»nd  1894  ;  38  &  39  Vict.  c.  9 ;  40  &  41  Vict.  c.  63  :  47  &  48  Vict.  c.  41  :  and  57 

Vict  c.  47).    In  the  case  of  a  society  formed  under  the  repealed  Act,  and 

irporated  under  the  Act  of  1874,  the  mortgage  must  be  taken  in  the 

trustees.    In  the  case  of  this  Precedent  it  is  assumed  that  the 

^•ers  are  either  provided  for  (as  usual,  but  not  a  plan  to  be  re- 

e  rules,  which  are  incorporated,  or  are  to  be  dependent  on  the 

.  however,  requires  modification  to  adapt  it  to  a  security  of 

ise  short  express  powers,  excluding  or  partially  incorj)orating 

.vers,  should  be  inserted,  which  may  be  taken  from  the  next 

lortgage  to  an  Industrial  and  Provident  Society.    The  latter 

rhaps  be  more  convenient  than  to  rely  on  the  statutory  powers 

jodifying  them  as  in  p.  124,  note.    As  to  mortgages  of  co])yholds, 

ig  Societies  Act,  1874,  ss.  25,  28.    As  to  the  powers  of  directors 

jwiety  generally  with  regnrrl  to  lending  on  mortgage,  see  Sheffield  j 

f  SocU'tt/  V.  AizU'wood,  44  Ch.  D.  412.     By  the  Building  Societies 

13,  societies  are  prohibited  from  advancing  money  on  second  mort- 

tbe  first  mortgage  is  in  their  favour.    Mortgages  to  Building  Societies 

fly  exempt  from  stamp  duty,  but  by  81   &  32  Vict.  c.  124,  s.  11  (re- 

y  the  Stamp  Act,  1891,  s.  89),  the  exemption  was  repealed  as  to 

shy  members  a,hove  £500,  and  as  to  all  mortgages  hy  non-w^mherH : 

ise  of  societies  under  the  Act  of  1874,  there  is  no  exemption  (see  s.  41). 

^^tgage  in  the  text  appears  to  be  chargeable  with  duty  on  the  amount  of 

unce,  under  the  Stamp  Act,  1891,  s.  87  (2). 

J  «  mortgages  may  be  discharged  on  redemption  by  an  ordinary  re-con vey- 

,     ir  by  a  mere  receipt,  sec  the  Act  of  1874,  s.  42,  and  the  Act  of  Wm.  IV. 

As  to  the  effect  of  the  endorsed  receipt,  see  Protser  v.  liici',  28  Beav.  68  ; 

fer.JaekMn,  L.  R.  3  Ch.  57ti ;  F,tuHh  City,  ^r.,  Saciety  v.  Will  tarns,  14  Ch.  D. 

140;  Robinson  v.  Trevor ,  12  Q.  B.  D.  423 ;  Hartry  v.  Mnnicijxil,  ^v.,  Society, 

26  Ch.  D.  273 ;  Songster  v.  Cochrane,  28  Ch.  D.  298  ;  Carlisle  Jianking  Co,  v. 

Thompson,  28  Ch.  D.  398  ;  Iloskijuf  v.  Smith,  13  App.  Cas.  582.    A  reconveyance 

or  receipt  is  exempt  from  Stamp  Duty,  see  10  Geo.  IV.  c.  56,  s.  37,  incor|)orated 

m  5  &  7  Will.  IV.  c.  32,  as  to  unincorporated  societies ;  and  37  &  38  Vict.  c.  42, 

s.  41,  42,  as  to  incorporated  societies,  Old  Battersca,  Sfc,  Society  v.  Itdatul 

Betenue  Commissioners,  [18f  8]  2  Q.  B.  294. 

As  to  the  law  of  Building  Societies,  see  Wurtzburg  on  Building  Societies.  As 
to  mortgages  to  Building  Societies  by  executors,  see  Thorne  v.  Tliome,  [1893]  3 
Ch.  196. 

As  to  the  application  of  a  provision,  in  the  rules  of  a  building  society,  for  re- 
ference of  disputes  to  arbitration,  to  questions  arising  under  a  mortgage,  see  as 
to  the  old  law  under  the  Act  of  1874,  Haek  v.  London  Prorid^/U  Building 
Society,  23  Ch.  D.  103 ;  Mnnicipil,  rjv.,  SoeiHy  v.  Kerit,  9  App.  Cas.  260.   The  law 
hu  now  been  altered  by  the  Building  Societies  Act,  18K4  (47  &  48  Vict.  c.  41), 
8.2  ;  see   Western.  Suburban,  S^'c,  Society  v.  Martin,  17  Q.  B.  D.  66,  609.    The 
alteration  is  subject,  however,  to  express  provision  in  the  rules ;   Walhcr  v. 
Grural,  ^V.,  Society,  36  Ch.  D.  777. 
Where  the  land  is  registereil  a  charge  in  favour  of  a  building  society  may  be 
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Wit- 
nesseth. 


CoYenant 
for  pay- 
ment of 
instal- 
ments (b). 


And  fines. 


the  Socy,  wch  expression  shl  include  also  the  assns  of  the  Socj, 
where  the  context  so  admits),  2  (a)  ;  WITNETH  that  in  conson 

of  the  sum  of  £ this  day  advanced  by  the  Socy  to  the 

mtgor  (being  the  amt  to  wch  he  is  entled  accdg  to  the  rules  of 

the  Socy,  [&  in  parlar  accdg  to  the  rules  under  the  head ,] 

in  respt  of shares  held  by  him  in  the  Socy),  the  rect  of 

wch  is  hby  acknowed,  the  mtgor  hby  covts  with  the  Socy  to  pay 

to  the  Socy,  accdg  to  the  rules  thof,  the  sum  of  £ per 

[month]  durg  the  period  of jrs,  to  be  computed  from  the 

day  of  ,  the  first  of  such  paymts  to  be  made  on  the 

day  of  ,  &  the  subseqt  paymts  to  be  made  at  regular 

successive  intervals  of  [one  month]  durg  the  whole  of  the  sd 
period  witht  dedou,  but  so  uevs  that,  as  to  any  day  on  wch  any 
such  paymt  shl  fall  due  wch  shl  not  be  a  day  of  meetg  of  the 
Socy,  the  sum  fallg  due  on  that  day  shl  be  payable  on  the  first 
day  of  meetg  next  ensug,  And  also  duly  &  punctually  to  pay 
as  &  when  the  same  shl  resply  become  payable  all  such  fines, 
fees,  or  other  moys  as  may  become  payable  by  the  mtgor  under 
the rule,  or  any  other  rule  or  rules  of  the  Socy  for  the 


Farther 

wit- 

ncsseth. 


Variation 
for  copy- 
holds. 


Provision 

for  whole 

principal 

money 

becoming 

due  on 

defimlt. 


time  being  (c)  in  respt  of  the  shares  held  by  him  the  mtgor 
afsd  (d) :  AND  THIS  INDRE  FURTHER  WITNETH  that 

made  by  a  mortgage  in  parsoance  of  or  consistent  with  the  rules  of  the  society 
which  has  to  be  registered,  L.  T.  A.,  1897,  s.  9  (3)  ;  as  to  delivery  of  the  instni- 
ment  of  charge,  see  L.  T.  R.  163  ;  and  as  to  discharges,  see  L.  T.  R.  1 13.  As  to 
provisions  for  protection  of  mortgagee  of  unregistered  land,  see  pp.  4,  37,  notes. 

(fl)   For  copyholds,  add,  "  B.,  C,  &  D.,  trees  appted  by  &  on  be- 
half of  the  Socy  (hinafter  called  the  trees,  wch  expre&sion  shl 

include  also  their  hrs  &  assns,  where  the  context  so  admits),  3." 
(b)  As  to  the  right  of  proof  in  bankruptcy  where  the  mortgage  is  to  secure 

instalments  of  principal  and  interest,  see  Ex  parte  Bath^  22  Ch.  D.  450. 

(r)  As  to  an  alteration  of  the  lules  aft4:r  the  date  of  the  mortgage,  see  Roftm" 

berg  v.  XoHhumberland  Bvilaing  Stteh'ttf,  22  Q.  B.  D.  373  ;  Bradbury  v.  WUd, 

[1893]  1  Ch.  877. 
{d)  The  following  clause  providing  for  the  whole  principal  monies  becoming 

due  in  case  of  default  should  be  added  here  if  so  intended  : — 

"  Provd  always,  &  it  is  agrd  that  in  case  at  any  time  any  in- 
stalmt  or  other  moys  wch  shl  be  payable  by  the  mtgor  to  the 
Socy  under  the  covt  hinbfe  contd  shl  be  in  arrear  &  unpd  for 

one  calr  month,  or^  *  for monthly  meetgs/  after  the  same 

shl  have  become  due,  in  breach  of  the  rules  afsd  or  of  the  covt 
hinbfe  contd,  then.  &  in  such  case  the  whole  of  the  future  in- 
stalmts  of  ppal  moy  thrafter  to  become  due  &  payable  in  respt 
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for  the  conson  afsd  the  mtgor,  as  benefl  owner,  hby  grts  (e)  for      ^J^o- 

kasehds,  "  assns,"  or, "  demises,"  unto  the  Socy  (/)  All  the  hds      ' 

descd  in  the  schdle  hto,  hdbenduTn  for  freehda,  p.  14,/an7i  L ;  ^^^^^y* 

Jot  leasekdsy  p.  14,  form  IL,  in  eir  case  say,  "  the  Socy,"  &  for  Parcels. 

leasehds,  instead  of,  "  the  sd  term  of  yre  gited  by  the  sd  Haben- 

indre  of  lease,"  say,  "  the  term  of yrs,  grted  by  an  indre  of  ^'^'"• 

lease,  dated,  &c..  &  made,  &c."  :  Provd  always,  &  it  is  hby  agrd  Proviw  for 

redemp- 
tion (i^. 

of  the  sd  advce  shl  immedly  on  the  expiron  of  the  sd  period  of 
one  cair  month  become  due  &  payable  by  the  mtgor  to  the  Socy 
in  addon  to  the  instalmt  &  nioys  in  arrear  as  afsd,  &  shl  be  re- 
coverable by  the  Socy  with  intt  at  the  agrd  rate  by  action  agst 
the  mtgor  or  by  the  exercise  &  enforcemt  of  any  of  their  powers 
or  remedies  in  that  behalf." 

If  the  mortgage  (as  in  many  of  the  older  societies)  is  to  secure,  not  (as  in  the  Variations 

text)  the  repayment  of  the  sum  advanced  by  instalments,  but  the  payment  by  where 

tbeadrancedmember  of  his  subscriptions  and  other  contributions  to  the  funds  mortgage 

of  the  society  according  to  the  rules,  the  mortgagor  will  covenant  for  payment  of  ^*  ^ 

"all  the  [monthly]  subscriptions  wch,  accdg  to  the  rules  for  the  subscrip- 
time  being  of  the  Socy,  shl  from  time  to  time  become  payable  ^^^^ 

by  the  mtgor  in  respt  of  the  sd shares  [calculated  on  the 

yre'  scale,  that  is  to  say,  the  sum  of  £ per  month  on 

the  first  Monday  in  every  month  for  the  period  of yre 

from  the day  of ],  &  all  fines  &  other  moys  wch, 

aoodg  to  the  sd  rules,  shl  become  due  on  the  sd  shares,"  instead 

of  as  in  the  text,  and  corresponding  modifications  will  be  made  in  the  other 
clauses.    As  to  the  mode  of  taking  the  account  where  the  loan  is  repayable  by 
instalments,  and  an  annual  premium  is  charged  against  the  borrower  on  his 
shares,  see  Harrey  v.  Municipal^  <J'c.,  Society,  26  Ch.  D.  273. 
{e)  In  a  mortgage  of  copyholds  substituting  for  the  conveyance  and  proviso   Variation 

for  redemption  the  following :  "  the  mtgor,  as  benefl  owner,  hby  covts  j^'l^^Py* 
with  the  Socy  that  he  the  mtgor,  &  all  other  necy  pties,  if  any, 
will  forthwith  at  his  or  their  own  cost  surrender  All  THE  hds 
descd  in  the  schdle  hto.  To  THE  USE  of  the  trees  &  their  hrs 
accdg  to  the  custom  of  the  manor,  subjt  to  a  condon  for  makg  void 
such  surrender  on  paymt  by  the  mtgor  to  the  Socy,  accdg  to  the 
rules  thof,  of  the  sd  monthly  &  other  sums  of  moy,  fines,  &  fees, 
peuant  to  the  covt  in  that  behalf  hinbfe  contd."     Add  declaration 

of  trust  for  the  trustees  till  surrender,  and  power  of  attorney,  p.  '60, 

(/)  The  enactment  in  the  C.  A.,  1881,  s.  51,  enabling  a  fee  simple  to  be  **Ia  fee 

limited  by  the  words  "  in  fee  simple,"  without  the  word  "  heirs,*'  does  not  seem  simple  " 

to  make  the  expression  appropriate  to  conveyances  to  corporations  any  more  ^^}  appi*o- 

than  before  the  Act ;  but  the  words  have  come  considerably  into  use  in  that  nornora- 

ease,  and  they  are  of  coarse  harmless.  tions. 
ig)  See  the  Building  Hocieties  Act,  1874,  s.  42,  p.  120,  note  (h). 
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pRKc.      t;hat  if  the  mtgor  shl  duly  &  punctually  pay  to  the  Socy  accdg  to 


XXIV. 


the  rules  thof  the  sd  monthly  &  other  sums  of  moy,  fines,  & 

fees,  psuant  to  the  covt  in  that  behalf  hinbfe  cx)ntd,  then  &  in 

such  case  this  secy  shl  be  vacated  by  a  rect  or  reconvce  psuant 

to  the  statute  in  that  behalf  &  the  rules  for  the  time  being  of 

the  Socy,  or  orwise  as  the  mtgor  shl  direct ;  In  mtge  of  leasehds 

by  demise,  add  declon  of  trust  of  nominal  revon,  cfcc,  p. 

Rules  of      30  (a)] ;  Provd  ALWAYS,  &  it  is  hby  agrd,  that  the  rules  for  the 

incorpo-      ti™«  being  of  the  Socy  under  the  head,  inseH  the  numbers  & 

rated.         heads  of  the  rules  applicable,  or  such  of  them  as  are  capable  of 

applying  to  this  transon,  shl  apply  hto  as  if  hrin  inserted  with 

(tf)  The  following  is  a  clause  modifying  the  statutory  powers  of  insurance 
appointing  I'eceivers  and  sale,  if  they  are  relied  on ;  see  as  to  these  powers, 
p.  42,  note,  p.  52,  note,  and  p.  20,  note.  As  to  the  statatoiy  leasing  powers,  see 
p.  46,  note. 

Provisions  "  And  IT  IS  HBY  AGRD  that  the  powers  of  insce  agst  fire  con- 
statutory  ^^^rred  on  mtgees  by  statute  shl  be  exercisable  by  the  Socy  in 
powers  of  case  the  mtgor  shl  omit  or  neglect  to  keep  the  sd  mtged  premes 
apm)ki"inff  PP^^^y  insured,  or  to  produce  to  the  Socy  or  to  any  of  their 
receivers,  officers  on  demand  the  poly  of  such  insce  or  the  rect  for  the 
an  sa  e.  current  yr's  premium,  And  that  the  power  of  apptg  recers  con- 
ferred on  mtgees  by  statute  shl  be  forthwith  exercisable  in  case 
default  shl  be  made  by  the  mtgor  for  one  monthly  meetg  of  the 
Socy  in  paymt  of  some  instalmt  or  moys  wch  shl  have  become 
due  by  him  to  the  Socy  under  this  secy,  or  the  rules  of  the 
Socy,  &  that  any  moys  reed  by  any  recer  so  appted  shl,  after 
makg  any  prior  paymts  wch  ought  pperly  to  be  made  thereout 
psuant  to  the  sd  statute,  be  applied  in  dischge  of  the  instalnits 
&  moys  wch  shl  have  become  due  under  these  psnts,  &  the 
surplus  only  of  the  moys  so  reed  which  shl  remain  after  makg 
all  such  paymts  shl  be  pd  to  the  mtgor.  And  that  the  power  of 
sale  confen-ed  by  statute  on  mtgees  shl  become  forthwith  exer- 
cisable by  the  Socy  in  case  default  shl  be  made  by  the  mtgor 
for  three  monthly  meetgs  in  paymt  of  any  instalmt  or  moys  wch 
shl  have  becorae  due  to  the  Socy  as  afsd,  [or  in  the  observce  or 
pformce  of  any  of  the  sd  rules,  or  in  case  the  mtgor  shl  become 
bkpt,  or  make  or  enter  into  any  arrangemt  or  composon  with  or 
for  the  benefit  of  his  credors  or  shl  regr  the  lands  hby  con- 
veyed,] &  the  requiremts  &  restrons  of  the  sd  statute  as  to  givg 
notice  prior  to  the  exercise  of  the  sd  power  of  sale  shl  not  apply 
to  this  secy." 
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the  necy  modificoDS,  And  also  that  the  other  rules  for  the  time      i^^kc. 

.  XXIV. 

being  of  the  socy  so  far  as  capable  of  applying  to  this  transon,  ' 

k  except  so  far  as  the  same  are  hby  varied  or  departed  from  or 
are  inconsistent  with  any  of  the  provons  hrof,  shl  also  (though 
not  expressly  refd  to)  apply  to  this  transon  ;  (6)  Mtgeea  in- 
demnity  clause,  p.  59  [Glaxise  keepg  alive  rt  of  ccmsolidmi, 
p.  59].    In  wits,  &c. 

{Schdle  of  peels.'} 

(h)  For  the  usual  form  of  a  transfer  of  a  mortgage  of  this  nature,  see  post,  p.  224. 
It  will  be  observed  that  a  transfer  cannot  be  made  in  that  form  without  the  con- 
currence of  the  person  entitled  to  the  equity  of  redemption,  and  it  is  by  no  means 
dear  that  a  transfer  made  without  his  concurrence  is  valid,  lie  Rumney  <J*  Smithy 
(1897)  2  Ch.  351.  To  obviate  this  difficulty  it  has  been  suggested  that  the  fol- 
lowing clause  should  be  added  in  this  place  :—"  Provd  always  &  it  is  hby 

agrd  &  decld  that  at  any  time  after  any  instalmt  or  other  moys, 
conitinde  as  in  note  (d),  p.  122,  down  to  "  in  breach  of  the  rules 
afed  or  the  covt  hinbfe  contd  "  [or  after  the  power  of  sale  con- 
ferred by  these  psnts  &  the  statute  in  that  behalf  shl  have  be- 
come exerciseable]  it  shl  be  lawful  for  the  Socy,  on  paymt  to 
them  of  the  sum  then  required  to  redeem  the  premes  hby 
mtged,  to  transfer  the  moys  hby  seed  &  all  intt  thenceforth  to 
become  due  for  the  same  &  the  benefit  of  all  sees  for  the  same 
to  the  pson  or  psons  makg  such  paymt  who  is  &  are  hinafter 
called  the  transferees,  wch  word  shl  include  his  or  their  exs,  ads, 
k  assns,  &  that  after  such  tmnsfer.  the  rules  of  the  Socy  shl 
cease  to  apply  to  this  transon  &  the  premes  hby  mtged  shl  be 
redeemable  only  on  paymt  to  the  transferees  at  the  expiron  of 
six  calr  months  from  the  date  of  the  transfer  of  the  sum  so  pel 
with  intt  thron  from  the  date  of  the  transfer,  in  the  mean- 
time at  the  rate  of  4  p.c.  p.a.,  &  further  that  the  premes  hby 
mtged  shl  be  chgd  with  paymt  to  the  transferees  of  intt  at  the 
rate  afsd  on  the  ppal  moys  for  the  time  b^ing  due  on  this  secy 
by  equal  hajf-yrly  paymts  in  evciy  yr,  the  first  of  such  paymts 
to  be  made  at  the  expiron  of  six  calr  months  from  the  date  of 
the  transfer,  and  that  a  recital  in  any  such  transfer  as  to  the 
amt  i-equired  to  redeem  the  premes  hby  mtged  shl  as  betn  the 
mtgor  &  the  transferees  &  all  peons  claimg  under  them  resply 
be  conclusive. 
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Wit- 
nesseth. 

Covenant 
to  pay  by 
instal- 
ments, 


to  pay 
fines, 


The  In- 
dustrial 
and  Provi- 
dent 
Societies 
Act 


MORTGAGE  of  Freeholds  to  an  Industrial  ani 
Provident  Society  hy  a  Member  to  secure  the 
Purchase-Money  of  a  Tenement  by  Weekly  In- 
stalments according  to  the  Rules.  Varlations  for 
Leaseholds  and  Copyholds.  Provisions  for  In- 
surance against  fire ;  Powers  to  the  Mortgagees  of 
Entry,  appointing  a  Receiver,  Leasing,  and  Sale. 
Concise  fomi  (a). 

Parties,  A.,  a   member  of  the Co-operative  Bldg   & 

Land   Socy,   Limd,   havg  pd-up  shares  thrin   (hinafter 

called  the  ratgor,  wch  expression  shl  include  his  hrs,  exs,  ads, 
&  assns,  where  the  context  so  admits),  1 ;  The  sd  Co- 
operative Bldg  &  Land  Socy,  Limd,  a  Socy  registered  under 
the  Industrial  &  Provident  Societies  Act,  18 —  (hinafter  called 
the  Socy,  wch  expression  shl  include  the  assns  of  the  Socy), 
2  (b) :  WITNETH  that  in  conson  of  the  sum  of  £— ,  this 
day  pd  to  the  mtgor  by  the  Socy  out  of  its  funds,  the  rect 
whof  is  hby  acknowed,  the  mtgor  hby  covts  with  the  Socy  that 

the  mtgor  will  repay  to  the  Socy  the  sd  sum  of  £ with 

intt  at  the  rate  of p.c.  p.a.,  within  a  term  of yrs  & 

calr  months  to  be  computed  from  the day  of , 


Registered 
land. 


by  eql  weekly  instalmts  of  £ ,  accdg  to  the  rules  of  the  sd 

Socy,  the  first  of  such  instalmts  to  be  pd  on  the day  of 

J  &  the  last  on  the day  of ,  And  will  also  duly 

&  punctually  pay  to  the  Socy  all  fines,  dues,  &  moys  wch  may, 

(a)  See  the  Industrial  and  Provident  Societies  Act,  1893  (66  &  57  Vict.  c.  39), 
repealing  39  &  40  Vict.  c.  45,  by  which  the  previous  Acts  were  consolidated  and 
amended.  As  to  previously  existing  societies  see  s.  3.  By  s.  21  the  effect  of 
registration  is  to  render  the  society  a  body  corporate,  and  to  vest  in  the  society  all 
property  for  the  time  being  vested  in  any  person  or  persons  in  trust  for  the  society. 
See  as  to  advancing  money  to  members  on  the  security  of  real  or  personal  pro- 
perty, 8.  40 ;  and  as  to  the  discharge  of  mortgages  on  redemption  s.  43,  and 
Schedule  III.  Some  of  the  clauses  in  the  last  Precedent  and  the  notes  thereto 
might  be  adapted  to  this  Precedent.  Probably  the  provisions  as  to  mortgages  of 
registered  land  to  Building  Societies  (ante,  p.  121)  will  be  extended  in  practice 
to  mortgages  to  Friendly,  Industrial  and  Provident  Societies. 

{JT)  For  copyholds,  add, "  B.,  C,  &  D.,  trees  appted  by  &  on  behalf 
of  the  Socy  (hinafter  called  the  trees,  wch  expression  shl  include 
their  hrs,  exs,  ads,  &  assns,  where  the  context  so  admits),"  3. 
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at  any  time  diirg  the  continuce  of  this  secy,  become  due  or      pr»o. 

payable  from  the  mtgor  to  the  Socy  under  the  rules  of  the       ! 

Socy  or  orwise.  And  will,  durg  the  continuce  of  this  secy, 
observe  &  pform  all  the  rules  of  the  Socy :  {^Provon  for  whole  and 
ppal  becomg  due  on  defauU,  p.   122,  notel'.   AND  THIS  ^^^® 
INDRE  FURTHER  WITNETH,  convce  offreehds  or  leasehds 
08  in  precedg  Free  (c) ;   AND  THIS  INDRE  FURTHER  Further 
WITNETH  that  for  the  conson  afsd  the  mtgor,  as  benefl  owner,  J^tL 

hby  assns  to  the  Socy,  All  those shares  held  by  the  mtgor  Assign- 

m  the  Socy,  To  hold  to  the  Socy,  subjt  to  the  prove  for  redmon  °^®°*  ®f 
binafber  contd :  Proyd  always,  &  it  is  hby  agrd  that  the  sd  the 
premes  shl  be  redeemable  on  paymt  by  the  mtgor  to  the  Socy  of  °**^®^J^* 

the  sd  sum  of  £ &  intt  by  the  instalmts  &  in  mner  afsd,  &  Society. 

of  all  fines,  dues,  &  moys  wch  may  at  any  time  durg  the  continuce  Proviso  for 
of  this  secy  become  due  or  payable  from  the  mtgor  to  the  Socy  ^on.°^^ 
under  the  rules  thof  or  orwise :  {^for  leasehds  Tntged  by  demise, 
add  declon  of  trust  of  Tiomfiinal  revon  &  power  of  attyy  (fee, 
p.  30]  :  And  it  is  hby  agrd  that  in  case  the  mtgor  shl  omit  or  j>ower  to 
n^Iect  to  keep  the  sd  [freehd]  premes  insured  from  loss  by  fire  ?<^^®*y  ^^ 
or  other  casualties  to  the  full  value  thof,  or  to  produce  to  the  Socy 
or  to  any  of  their  ofiScers  on  demand  the  poly  of  such  insurce 
or  the  rect  for  the  current  yr's  premium,  or  shl  fail  to  keep 
the  sd  premes  in  good  &  tenantable  repair  &  condon,  the  Socy 
may  insure  to  the  full  value  &  repair  &  keep  insured  &  repaired 
the  same  at  the  expse  of  the  mtgor,  to  be  repd  to  the  Socy  on 
demand  with  intt  at  — —  p.c.  p.a.,  &  in  the  meantime  to  be  a 
chge  upon  all  the  sd  premes  hby  mtged  :  And  it  is  further  To  enter 
agrd  that  the  Socy  may  at  any  time  hrafter  witht  any  further  ^^^^^  ^^ 
consent  on  the  pt  of  the  mtgor  enter  into  the  posson  or  into  receiver. 
the  rect  of  the  rents  of  the  sd  [freehd]  premes  &  may,  whether 
the  Socy  shl   or  shl  not  have  entd  into  such   posson  or  rect, 
appt  at  the  cost  &  sole  risk  of  the  mtgor  a  pson  to  collect  & 
rece  such   rents  for  the  use   &   benefit  of  the  Socy  at  such 
commission  as  the  Socy  shl  think  fit,  &  so  that  all  the  statu- 
tory provons  resptg  the  apptmt  of  recers  of  ppty  in  mtge  & 

(r)  The  variation  for  copyholds  wiU  be  as  at  p.  123,  note,  modified  so  as  to 
adapt  it  to  the  proviso  for  redemption  in  the  present  Precedent,  which  proviso 

may  in  that  case  be  omitted,  the  shares  being  assigned  "  Subjt  to  the   like 

rt  of  redmon  as  is  hinbfe  provd  in  the  case  of  the  sd  copyhd 
premes." 


received 
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the  powers  &  duties  of  such  recers  &  orwise  in  relon  thto  sbl 
apply  to  this  secy  except  ho  far  as  the  same  are  hby  varied  tt 
aubjt  to  tlie  provons  hi-in  contd :  And  also  may  after  eote^ 
into  pORSon  as  afad  grt  any  leases  of  the  sd  preoies  or  any  pt 
thof  wch  mtgees  in  poHsoD  are  by  the  Convey  &  Law  of  Ppty 
Act,  1881,  authorised  to  gi't,  all  the  provons  of  wch  Act  in 
relon  to  leases  as  well  by  mtgors  as  l>j  mtgees  sbl  apply  to  this 
secy :  AMD  ALSO  may  absolutely  sell  or  dispose  of  all  or  any 
of  the  sd  mtged  premes  at  such  time,  in  such  mner  &  subjt  to 
such  coodons,  as  the  Socy  ia  tlieir  discron  may  deem  expedient, 
&  may  buy  in  or  rescind  or  vary  any  contract  for  sale,  &  resell 
witht  being  i-esponsible  for  loss  occasd  thby  (a)  :  Pbovd  ALWAf S 
that  the  Socy  sbl  not  exercise  the  power  of  eoterg  into  posson  or 
rect  of  rents  &  apptg  a  recer  liinbfe  contd  unless  &  nntit  default 

shl  have  been  made  for weekly  meetgs,  &  shl  not  exercise 

the  powers  of  leasg  &  sale  hiobfe  coutd  unless  &  until  default 

shl  have  been  made  for weekly  meetgs  of  the  Socy,  in  the 

paymt  of  some  instalmt  or  other  moys  wch  shl  have  become  due 
on  this  secy  or  in  the  observce  or  pformce  of  some  of  the  rules 
of  the  Socy  or  of  the  covts  hrin  contd  :  Bl3T  Ko  entry  into 
posson,  rect  of  rent,  apptmt  of  a  recer,  lease,  or  sale,  wch  may 
f  be  made  in  the  exercise  or  intd  exercise  of  any  of  the  powers 
afsd,  shl  be  impeachable  by  reason  of  any  breach  of  the  provoo 
lastly  hinbfe  contd,  or  any  other  impropriety  or  irregularity,  it 
no  pcha.ser  or  lessee  from  or  other  pson  dealg  with  the  Socy  shl 
be  concerned  to  enquire  whether  thlt  spcy  is  subsistg  or  ioto  the 
rt  of  the  Socy  to  exercise  any  of  the  sd  powers :  AND  IT  is  HBT 
further  dechl  that  the  Socy  shl,  out  of  the  moys  wch  sbl  arise 
from  any  evercise  of  the  powers  hinbfe  coutd,  in  the  first  place 
dischge  all  the  expses  incurred  in  or  about  the  rect  thof,  or  the 
exercise  of  the  sd  powers  or  orwise  in  respt  of  the  premes.  And 
in  the  next  place  apply  such  moys  in  or  towards  satisfon  of  the 
moys  owing  on  this  secy  &t  shl  pay  the  surplus  (if  any)  t>i  the 
mtgor  as  psonal  este.  Mtt/ee's  hulemniti/  claune,  p.  59.  [Clause 
premrvg  rt  of  eonsoluion,  p.  59.]     In  wits,  &c 

[^SchdU  ofpceln.'] 


(a)  In  thecaseof  cop7holdB,ada,  "&  the  trees  shl,  if  neoy,  concur 
with  the  Socy  in  the  exercise  of  an;  of  the  powers  hinbfe  contd 
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MORTGAGE  of  Freeholds  for  a  Term  (6)  to  truateea  to      pbbc. 

secure  Present  Loan  and  Future  Advances,  under      ' 

a  Power  in  a  Settlement  authoriain^/  the  Tenant 
for  Life  to  Charge  a  limited  sum  for  his  own 
henefii. 

Parties,  A.,  mtgor,  1 ;  B.,  C.  &  D.,  mtgees,  2 ;  Whas  by  an  Recitals, 
indre,  dated,  &c.,  &  made,  &c.,  the  hds  hby  mtged,  were  kettle- 
assured  &  limd  to  the  use  of  the  sd  A.  for  his  life  with  divers 
remrs  over,  &  it  was  thby  provd  that  it  shd  be  Iful  for  the 
sd  A  at  any  time  durg  his  life  by  deed  to  chge  all  or  any 
pt  or  pts  of  the  sd  hds  with  the  paymt  of  any  sum  or  sums 
of  moy  not  exceedg  in  the  whole  £5000,  &  iutt  thron  at  any 
rate  not  exceedg,  &c.,  for  his  own  absolute  benefit,  &  to  limit  or 
appt  any  term  or  terms  of  yrs  in  the  sd  hds,  or  any  pt  or  pts 
thof,  to  any  pson  or  psons  advancg  such  monies  for  securg  the 
repaymt  thof  with  intt  as  a&d,  with  such  power  of  sale  &  other 
provoDs  as  might  be  thought  pper :  Agi^mt  for  loan  of  £1000, 
p.  3,  addg  after  the  word  "  thof,"  tlie  words  "  &  also  of  every 
other  sum  or  sums  wch  may  hrafter  be  advced  or  pd  by  the 
sd  B.,  C,  &  D.,  or  the  survors  or  survor  of  them,  or  the  exs  or 
ads  of  such  survor,  their  or  his  assns,  to  or  on  acct  of  the  sd  A., 
his  exs  or  ads,  not  exceedg  togr  with  the  sd  sum  of  £1000  the 
ppal  sum  of  £5000  "(c):  NOW  THIS  INDRE  WITNETH  Wit- 

nesMtli. 

for  the  ppose  of  givg  legal  effect  thto  in  such  mner  as  the  Socy 
may  require." 

(h)  Ck>mpare  Precedent  X«,  of  a  mortgage  in  fee  under  a  power.    Formerly   Mortgages 
tnistees  were  not  at  liberty,  without  express  authority,  to  invest  on  mortgage  of  long 
of  a  long  leasehold  under  a  power  to  invest  in  "  real  securities"  (see  JUe  Boyd,   terms. 
14  Ch.  D.  626  ;  Zeiyh  v.  ZW^/*,  85  W.  R.  121)  ;  but  by  the  T.  A.,  1893  (56  &  57 
Vict.  c.  53),  s.  5,  such  a  power  authorises  an  investment  on  mortgage  of  property 
held  for  an  unexpired  term  of  not  less  than  200  years,  and  not  subject  to  any 
reserTatioa  of  rent  greater  than  one  shilling  a  year,  or  to  any  right  of  redemp- 
tkm,  or  to  any  condition  for  re-entry  except  for  non-payment  of  rent. 

Though  the  mortgage  term  cannot  be  r^stered  as  a  lease,  L.  T.  A.,  1875,   Begistered 
L  11,  L.  T.  A.  1897,  sched.,  notice  of  it  can  be  registered,  L.  T.  A.,  1875,  s.  50.   land. 
As  to  registered  charges  for  future  advances,  see  ante,  p.  79. 

(c)  This  limit  of  amount  of  principal  is  mentioned  as  the  power  in  the  settle-   Mortgage 
meat  requires  it,  otherwise  it  would  not  have  been  necessary,  the  security  being   for  further 
good  for  any  amount  which  the  stamp  is  sufficient  to  cover  ;  see  the  Stamp  Act,   advances. 
1891,  s.  9S;  and  as  to  equitable  mortgages,  see  the  schedule,  Mobtqaqe,  (3). 
As  to  mortgages  for  further  advances,  see  p.  79,  note. 
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PRBO. 
XXVI. 

Covenant 
for  pay- 
ment. 

Further 

wit- 

nesseth. 


Charge  of 
parcels 
with 
payment. 


Further 

wit- 

nesseth. 


Appoint- 
ment. 

To  use  of 
mort- 
gagees 
for  term. 

Pronso  for 
redemp- 
tion. 


Power  of 
sale. 

Proviso  as 
to  primary 
liability  to 
debt. 


that  in  psuance  of  the  sd  agrmt,  conson,  p.  9,  form  I.,  cavt  by 
A.  for  payrrvt  of  ppal  sum  &  fviure  advces,  p.  10,/o?"/7i  v.,  <t 
intt  after  default,  p.  10,  form  ii. :  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance  of  the  sd  agrmt  &  for  the 
conson  afsd  the  sd  A.,  as  benefl  owner,  in  exercise  of  the  power 
for  this  ppose  given  to  him  by  the  hinbfe  recited  indre,  &  of 
every  or  any  other  power  in  this  behalf  him  enablg,  doth  hby 
chge,  peels,  Vol,  /.,  p.  fS85  et  seq.,  With  the  paymt  to  the  sd  B., 
C,  &  T>.,  their  exs,  ads,  &  assns,  of  the  sd  sum  of  £1000,  & 
every  other  sum  wch  may  be  advced  or  pd  as  afsd,  &  the 
intt  for  the  same  resply  at  the  rate  afsd  on  the  respive 
days  hinbfe  appted  for  paymt  thof  resply  :  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  sd 
agrmt,  &  for  the  conson  afsd,  the  sd  A.,  as  benefl  owner,  in 
exercise  of  the  power  for  this  ppose  given  to  him  by  the  hinbfe 
recited  indre,  &  of  every  or  any  other  power  in  this  behalf  him 

enablg,  doth  hby  limit  &  appt.  All  the &  hds  &  all  other 

the  premes  hinbfe  chged,  To  THE  use  of  the  sd  B.,  C,  &  D.,  for 
the  term  of  500  yrs  from  the  day  next  bfe  the  date  of  these 
psnts,  subjt  to  the  prove  for  redmon  hinafter  contd  :  Provo  for 
redmon,  p.  18,  form  XL,  on  paymt  by,  "  the  sd  A.,  his  hre,  exs, 
ads,  or  assns,  or  any  pson  or  psons  intted  in  the  equity  of 
redmon  of  the  sd  premes  hby  mtged,"  saying,  "  then  &  in  such 
case  the  sd  term  of  500  yrs  hby  created  shl  forthwith  cease  & 
deteimine ; "  Jt  acct  clause  with  the  vat^tion  in  Twte  (/), 
p.  37  ;  Govt  to  insure  &  repair,  p.  42,  or  covt  sup2:>len\ental  to 
statutory  potver  of  insce,  p.  45,  if  appropriate  (a)  ;  Covt  agst 
registron,  p.  50,  form  xxxvi. ;  Mtgee's  indemnity  claivse,  p.  59  : 
Provd  always,  &  it  is  hby  agrd,  that  as  betn  the  sd  A.,  his  hrs, 
exs,  &  ads,  &  the  sd  mtged  premes,  the  sd  ratged  premes  shl 
be  primarily  liable  to  the  paymt  of  the  moys  hby  seed ;  Provo 
that  mtgees  are  not  to  be  affected  by  foregoing  declon,  p.  37, 
form  XIX. ;  Clause  as  to  devoloii  of  mtgee*s  pouters,  p.  61 ; 
Aclcnmt  &  undertahg  as  to  munimts,  p.  60  (6).  In  wits,  &c. 

(rt)  If  t.he  settlement  authorises  a  power  of  sale  to  be  given  (which  it  would 
do  although  silent,  see  Bridges  v.  Longman,  24  Beav.  27,  JRe  Chawner,  8  Eq. 
569),  it  would  be  implied  by  the  C.  A.,  1881,  s.  19. 

(V)  The  statutory  acknowledgment  is  proper,  as  the  tenant  for  life  is  the 
rightful  custodian  of  the  deeds ;  as  to  equitable  tenants  for  life,  see  •  Re 
Burnahy,  42  Ch.  D.  621  ;  Wed  v.  Wgthes,  [1893]  2  Ch.  369  ;  Be  Xeioen,  [1894] 
2  Ch.  297. 
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MORTGAGE  of  a  Term  to  secure  Portions  a^id  the     pb«c 

Costs  of  raising  them,  where  neither  the  Portionists      ' 

nor  the  Freeholder  concur.    Variations  where  the 
Portionists  or  the  Freeholder  concur  {c). 

Parties,  A.  &  B.,  trees  of  the  mtge  tei^ii^  1 ;  M.,  nitgee,  2. 
Becite  the  setUemt  down  to  &  includg  the  Union  of  the  term 
to  A.  &  B.  &  the  trusts  of  term,  except  the  trusts  for  mice  & 
advanccTnt :  And  whas  the  sd  K.,  tenant  for  life,  died  on  the 

day  of ,  hav^g  had,  besides  some  chin  who  died  in  his 

lifetime  witht  havg  acquired  a  vested  intt  in  the  sum  seed  for 
portions  as  afsd,  an  eldest  son,  C,  &  four  yor  chin,  viz.,  D.,  who 
has  attned  the  age  of  21  yrs,  &  £.,  F.  &  G.,  who  are  infants : 
And  whas  in  the  events  that  have  happened  D.  is  absolutely 

entled  to  the  sum  of  £ ,  pt  of  the  moys  seed  for  portions  as 

a&d,  &  may  become  entled  to  a  further  sum  :  And  whas  the  sd 

A  &  B.  have  determined  to  raise  now  the  sum  of  £ [being 

the  maximum  sum  that  can  be  required  for  portions  as  afsd  (d)2  : 
AxD  WHAS  the  costs  incurred  by  the  sd  A.  &  B.  in  &  about  the 
negotion  of  &  the  preparon  &  exon  of  these  psnts  amt  to 
£ (e),  makg  with  the  sd  sum  of  £ the  sum  of  £ ; 


(<r)  Where  the  portionists  concur  they  wiU  be  parties  of  the  2nd  part,  the 
recital  wiU  stat€  that  the  trustees  have  with  their  concurrence  agreed  to  borrow 
Hit  money,  and  in  the  operative  part  the  mortgage  money  will  be  stated  to  be 
paid  with  their  consent  to  the  trustees.  Where  the  freeholder  concurs  he  wiU 
be  rnnde  a  party  of  the  2nd,  or,  if  the  portionists  are  parties,  of  the  3rd  part. 
The  recitals  will  shew  his  title  and  his  agreement  to  concur.  If  he  is  seised  in 
fee  simple  or  in  tail  he  will  generally  covenant  for  payment,  and  his  covenants 
will  be  placed  in  the  first  witnessing  clause.  In  the  conveyance  he  will,  "  as 
l)enefl  owner,  convey  &  confirm."  The  charge  of  interest  after  default 
will  be  omitted.  If  he  is  tenant  for  life  only  the  recitals  will  be  the  same  as 
if  he  were  seised  in  fee,  he  will  not  covenant  to  pay  principal,  but  will  covenant 
to  pay  interest  during  his  life,  p.  10,  and  such  covenant  will  be  inserted  im- 
mediately after  the  charge  of  interest  after  default.  If  he  gives  statutory 
eorenants  for  title  his  liability  should  be  restricted  as  at  Vol.  I.,  p.  419,  form  ii. 
or  III.  Xotice  of  this  deed  should  be  registered  if  the  land  is  registered.  See 
p.  129,  note. 

(d)  The  w^hole  sum  that  can  be  required  may '  be  raised  by  one  mortgage 
notwithstanding  that  some  of  the  portionists  are  infants  or  only  contingently 
entitlerL     Gillihrand  v.  Qoold,  6  Sim.  149  ;  Leech  v.  Leeehy  2  Dr.  &  War.  568. 

(r)  The  trustees  can,  without  special  authority,  mortgage  the  term  for  costs, 
Anutrong  v.  Armstrong,  L.  R.  18  Eq.  541. 

9' 2' 
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PREO. 
XXVII. 


Agrmt  for  loan,  p.  1 ;  NOW  THIS  INDRE,  &c.,  oonaon,  & 
red,  p.  9,  tbey  the  sd  A.  &  B.  as  trees,  in  exon  of  the  trusts 
of  the  sd  term,  hby  assn  unto  the  sd  M.  pcds,  habendum,  p.  14 ; 
Provo  for  red/mon  on  paymt  by  "  any  pson  or  psons  for  the 
time  being  intted  in  the  equity  of  redmon  of  the  hds  hby 
assned/'  apecifyg  the  rate  of  intt,  p.  19,  for^i  XVL  ;  or  if  the 
whole  8Uin  that  can  be  required  is  not  raised,  for  re-a^ssnmt 
to  the  trees,  p.  17,  form  ii. :  Provd  also,  &  the  sd  A.  &  B.  as 
trees,  in  further  exon  of  the  trusts  of  the  sd  term  hby  chge, 
continue  chge  of  intt  after  default,  p.  31 ;  Provo  excludg 
liability  of  trees,  p.  38  ;  Mtgee's  indemnity  clause,  p.  59. 


PREC. 
XXTIII. 


MORTGAGE  of  an  Undivided  Moiety  of  Freeholds  to 
secure  the  re-transfer  of  Stock,  and  for  payment  in 
the  meantime  of  Sums  equal  to  the  Dividends. 
Power  of  Partition.  Variations  whe^^e  Interest 
on  the  Sum  which  would  be  'produced  by  Sale  of  the 
Stock  is  payable  till  Re-transfer,  and  /o?*  a  Mort- 
gage to  Trustees  (a). 

Redtalfl.  Parties,  A.,  mtgor,   1 ;  B.,  [C.  &  D.],  mtgeels"],  2 ;   Whas 

under  &  by  virtue  of  an  indre  dated,  &c.,  &  made,  &c.,  the  sd 
Seisin  of  A.  is  seised  of  the  one  undivided  moiety  hioaftcr  mtged,  of  the 
mortgagor,  j^^jg  hinafter  descd  &  the  inhance  thof  for  an  este  in  fee  simple 
Agree-        in  posson ;  AND  WHAS  it  has  been  agrd  that  the  sd  B.,  [C.  & 

"®^*-  D.,]  shl  sell  the  sum  of  £ ,  2 J  p.c.  Consold  Stk  to  wch  he 

is  entled,  [they  are  entled  on  a  jt  acct,]  &  pay  tlie  produce  thof 
to  the  sd  A.,  upon  the  terms  of  havg  the  re-pchase  in  his  name 

[their  names]  of  the  sd  sum  of  £ stk,  togr  with  the  paymt 

in  the  meantime  of  suins  of  moy  eql  to  the  divds  throo  (6)  [of 

(a)  Trustees  may  not  invest  on  a  stock  mortgage  under  the  ordinary  powers 
of  varying  securities,  Whitficy  v.  Smith,  L.  R.  4  Oh.  613.    As  to  the  stamp,  see 
Registered    the  Stamp  Act,  1891,  ss.  6,  87  (1).    For  the  variations  wjiq^  \f^  land  is  regis- 
land.  tered,  see  Free.  I.  p.  67. 

(If)  As  regards  stock  mortgages  prior  to  the  National  Debt  (Conversion) 
Act,  1888  (61  Vict.  c.  2),  an  agreement  to  pay  half-yearly  sums  equal  to  the 
dividends  on  the  old  3  per  cent.  Annuities,  is  satisfied  by  the  payment  of 
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intt  in  the  meantime  on  such  produce  at  the  rate  hinafter      ^^^' 

XXVIII 

mentd]  seed  in  mner  hinafter  appeaig ;  NOW  THIS  INDRE      ' 

WITNETH,  that  in  conson  of  the  sd  B.,  [C.  &  D.  J  havg  sold  ^^^^ 

the  sd  sum  of  £ stk,  &  havg  this  day  pd  the  sum  of  £ 

sterling,  the  net  sum  produced  by  such  sale,  unto  the  sd  A.,  rec^, 

covt  by  A.  to  re-transfer  stk,  &  in  the  nieantivie  to  pay  sv/ma  Covenant 

tql  to  the  divda  \or  to  pay  intt  on  the  auni  of  £ -],  p.  11 ;  cfc  transfer 

to  pay  sums  eql  to  divds  \pr  intt  qtrly"]  after  defavZt,  p.  11 ;  "'^^H  *^^ 
Second  testatum  cw  in  Free,  /.,  p.  68,  grt  by  A,  as  benefl  rest, 
owner  (c)  of,  **  All  that  one  undivided  moiety  of  &  in,"  peels,  Further 
see  Vol.  /.,  p.  385  et  seq. ;  hahendiirri^  p.  14  {d)  ;  Provo  for  nesseth. 
rtdmom,  p.  18,  form  vin. ;  {Declon,  p.  37,  by  B,,  C,  &  D,,  that,  Grant. 

"  the  sd  sum  of  £ stk  so  sold  by  them  as  afsd  &  the  produce  Declara- 

of  the  sale  thof  belonged  to  them  on  a  jt  acct"  J  Covt  to  insure  stock 
i  repair,  if  appropi'iate,  p.  4f2,forvi  xxix.,  or  p.  45,  /cw-m  ^^2^*^ 
XXX.;  And  it  is  hby  agrd  that  the  powers  of  sale  &  apptg  ^eson 
lecers  conferred  by  statute  on  mtgees,  &  the  provons  subsidiary  co'^i^nw!?). 
or  incidental  to  such  respive  powers,  shl  apply  to  this  secy  with  clause 
the  modificons  rendered  necy  by  reason  of  these  psnts  being  a  i'^forpo- 
secy  for  the  transfer  of  stk  in  lieu  of  the  paymt  of  moy  ;  Power  statutory 
to  migee  to  concur  with  co-ovmei's  in  exercisg  poiuers,  p.  57,  JJje^JiJjS 
fomi  XLIL  (f) ;  Power  of  parton,  p.  58;  Covt  agst  registron,  appointing 
p.  50,  form  XXXVL  ;  "  of  the  hds  an  undivided  moiety  of  wch  in  gtock 
is  hby  mtgeti" ;  Mtgee's  indemnity  clause,  p.  59  ;  {Clause  as  to  n">rtgage, 
devolon  of  ponders  of  mtgees,  p.  61.]    In  wits,  &c. 

qatiterlj  sums  equal  to  the  dividends  on  the  same  amount  of  new  stock  created 
by  that  Act  (s.  21). 

(ff)  tjce  p.  62,  n  'te.  The  covenant  for  quiet  enjoyment  which  this  implies, 
under  the  C.  A^,  1881,  s.  7  (C.)  is  on  ddEault  *'•  in  payment  of  the  money " 
iecored,  which  is  not  quite  appropriate  to  a  stock  mortgage,  hut  the  point  is 
of  no  importance.    If  express  covenants  were  inserted  the  covenant  would  be 

"  if  default  shl  be  made  in  the  transfer  of  the  sd  sum  of  £ 

stk,  or  in  paymt  of  any  moys  hby  seed." 

(rf)  In  subsequent  clauses  insert  the  word  "  moiety,"  before  "  hds." 
(0  The  C.  A.,  1881,  s.  61,  above,  p.  37,  note,  applies  to  a  mortgage  for  secur- 
ing **  money  or  money's  worth,'*  and  therefore  to  a  stock  mortgage. 

(/)  If  the  powers  of  leasing  in  the  C.  A.,  1881,  s.  18,  are  intended  to  operate, 
it  would  be  proper,  as  the  mortgage  is  of  an  undivided  share,  to  provide  that 
tbe  provision  (sub-s.  11)  requiring  that  counterparts  of  leases  executed  by  the 
mortgagor  shall  be  delivered  to  the  mortgagee  shall  not  apply  in  the  case  of 
leases  of  the  entirety  unless  and  untU  such  counterparts  shall  come  into  the 
posession  or  power  of  the  former. 
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PBBC. 
ZZIX. 


Becitalfl. 

Com- 
mence- 
ment of 
buildings. 

Agree- 
ment for 
loan. 


Loan  to  be 
by  inst^- 
ments. 


Wit- 
nesseth. 


MORTQAQE  of  a  Building  Lease  (a)  to  a  Mabried 
Woman  as  a  Feme  Sole  vmder  the  Married  Women's 
Property  Act,  1882  (6),  the  mortgage  Money  to  he 
Advanced  hy  Instalments  as  wanted^  avd  the  Loan 
to  be  continued  for  a  Term  Certain.  Power  to 
Mortgagee  to  complete  Buildings  on  Mortgagor's 
Default,  &c.  Variations  where  the  Husband  of 
the  Mortgagee  is  a  Party. 

Parties,  A.,  mtgoi\  1  ;  B.,  the  wife  of  C,  of,  &c.,  mtgee,  2 ; 
[the  sd  C,  3]  :  Recite  lease  from  K.  to  A.  formally,  see  Vol.  L, 
p.  364,  settg  out  the  covt  to  buUd :  And  whas  in  psuance  of  the 
sd  recited  covt,  the  sd  A.  has  commenced  the  eron  of  bldgs  on 
the  pee  of  land  demised  by  the  sd  indre  of  lease :  And  whas 

the  sd  A.  has  reqted  the  sd  B.  to  lend  him  the  sum  of  £ 

for  the  ppose  of  enablg  him  to  complete  the  sd  bldgs,  wch  the 
sd  B.  has  agrd  to  do  out  of  moys  belongg  to  her  as  her  septe 
ppty  independently  of  her  sd  husbd,  upon  havg  the  repaymt 
of  the  same  with  intt  seed  in  mner  hinafter  appearg :  And 
WHAS  upon  the  treaty  for  the  sd  loan,  it  was  agrd  that  the  sum 
of  £ ,  pt  of  the  sd  sum  of  £ ,  shd  be  advced  to  the  ad 

A.  by  the  sd  B.  on  the  exon  of  these  psnts,  &  that  the  residue 

of  the  sd  sum  of  £ shd  be  advced  by  the  sd  B.  (c)  to  the 

sd  A.  (c),  by  instalmts  &  in  mner  &  on  the  condons  provd  by  the 
covt    of   the  sd  B.   hinafter  contd  :    NOW  THIS    INDRE 

WITNETH  that  in  conson  of  the  sum  of  £ ,  now  pd  to 

the  sd  A.  by  the  sd  B.,  the  rect,  &c.,  &  of  the  covt  of  the  sd 

B.  hinafter  contd  for  the  loan  to  the  sd  A.  of  the  further  sum 
of  £ by  the  instalmts  &  on  the  condons  hinafter  mentd, 


M.  W.  P. 

A.,  1882. 


(a)  As  to  the  danger  of  a  merely  equitable  mortgage  of  a  building  lease,  see 
Union  Bank^  Sfc.^  v.  Kent,  39  Ch.  D.  288*  For  registered  leaseholds,  see  Prec.  V., 
p.  75,  and  see  note,  p.  79. 

(&)  See  p.  87,  note,  and  p.  89,  note.  The  mortgage-money  being  the  wife's 
separate  estate,  the  mortgage  may  be  made  to  her  as  a  fwie  tole,  whether  she 
was  married  before  or  since  the  M.  W.  P.  A.,  1882,  came  into  operation,  onder 
the  2nd  or  5th  section  of  the  Act,  and  she  may  sue  on  the  covenants  (s.  1  (2)), 
and  convey  the  estate  and  exercise  the  powers  as  ti/eme  wle.  It  would,  never^ 
theless,  be  desirable  that  the  husband  should  be  a  party  to  acknowledge  that 
the  money  is  the  wife's  separate  estate,  to  preclude  questions  as  to  this  in  future 
dealings  ;  and  the  variations  where  he  joins  in  the  deed  are  therefore  given. 

Qc')  As  to  the  addition  of  the  words,  '*  exs  or  ads>"  see  ante^  p.  4,  notes 
(ft),  (r)»  and  p.  35,  note  (d). 
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Govt  by  A.  with  B.  for  payrrU  of  pant  <k  future  advcea,  p.  10 ;  cE;      PRsa 
intt  after  default,  p.  10 ;  Further  testatum,  demise  of  pr&mes      ^"^' 
comprd  in  lease  to  J5.,  as  in  Prec.  V.,  p.  76,  "  Togr  with  all  Covenant 
bldgs  &  eroDS  wch  now  are,  or  wch  shl  at  any  time  durg  the  me^ 
term  hby  grted,  be  erected  &  standg  on  the  sd  pee  of  land  &  i?'arther 
premes,"  for  the  term  of  the  lease  except  the  last  day,  svibjt  JiJi^th. 
to  redmon ;  Provo  for  redmon,  p.  17 ;  Declaron  of  trust  of  Demise. 
nominal  revon,  &c.,  p.  30 ;  Govt  by  B.  with  A.  to  m/zke  advces 
up  to  the  agi'd  limit  for  the  complon  of  the  Udgs,  p.  35, 
farm  xiv. ;  Provo  for  continuce  of  loan  for  a  term  certn,  p.  33,  Loan  to  be 
addg  the  words,  "  &  provd  none  of  the  events  shl  happen  in  f^^J^J^ 
wch  the  obligon  of  the  sd  B.  [her  exs,  ads,  or  assns],  to  make  or  certain, 
continue  the  sd  advces  is  to  cease  as  hinbfe  mentd/'  or  specify 
these  events  at  length  ;  And  the  sd  A.  hby  covts  with  the  sd  Covenant 
B.,  that  he  the  sd  A.,  his  exs,  ads,  or  assns,  will  proceed  with  J^^rt^ 
&  continue  the  eron  of  the    sd    bldgs  &  the  exon  of  the  sd  •^ecute 
works  in  a  pper  mner  &  with  due  diligce  in  accdce  with  the 
sd  recited  covt,  &  in  order  that  the  same  may  be  completed 
within  the  time  provd  by  the  sd  covt :  And  that  in  case  the  Power  for 
ad  A.,  his  exs,  ads,  or  assns,  shl  make  default  in  any  such  respt  ™*entef^ 
or  shl  in  the  judgmt  of  the  sd  B.,  her  exs,  ads,  or  assns,  have  and 
made  such  default,  or  in  case  the  sd  A.,  his  exs,  ads,  or  assns,  ^^]^^ 
shl  become  bkpt,  or  shl  have  a  receivg  order  made  agst  him  or 
them,  or  shl  make  or  enter  into  any  arrangemt  or  composon 
with  his  or  their  credors,  then  &  in  any  such  case  it  shl  be  Iful 
for  the  sd  B.,  her  exs,  ads,  or  assns,  to  enter  upon  the  sd  premes 
bby  mtged,  &  to  continue  &  complete  the  sd  erons,  bldgs,  & 
works,  eir  by  contract  or  by  engagg  workmen  &  providg  (d) 
materials  &  plant,  &  genlly  in  such  mner  as  she  or  they  may 
think  pper,  witht  liability  to  acct  as  mtgee  in  posson :   And  Sums 
that  in  such  case,  all  sums  of  moy  wch  she  or  they  shl  expend  to  Vo  a 
tbron,  with  intt  after  the  rate  afsd  from  the  time  or  respive  charge  on 

premises. 

times  of  expendg  the  same,  shl  be  repd  to  her  or  them  by  the 
sd  A.,  his  exs,  ads,  or  assns,  on  demand,  &  until  repaymt  shl  be 
chged  on  the  sd  mtged  premes ;  Covt  by  A.  with  B.  to  insure 
i' repair,  p,4t2,form  xxix.,  or  p.  45,/o7*7n  xxx. ;  Covt  agst 
registron,  p.  50,  form  xxxvi.  ;  \Power  to  sell  leasehds  in  lots 
by  way  of  underlease,  p.  29,  form  xiv.]  ;  Mtgee's  indemnity 
clause,  p.  59 ;  Clause  preservg  rt  of  consolidon,  p.  59  :  Provd 

(d)  A  power  to  seize  the  materials  and  plant  would  be  void  under  the  Bill  of 
Sale  Act.  1878,  8.  7.    See  p.  151. 
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Proviso 
that  mort- 
gage 
money  and 

securitv  is 
to  be  the 
wife's 
separate 
property. 


ALWAYS  &  it  is  hby  decld  [&  the  sd  C.  doth  liby  admit] 
that  all  the  moys  advced  &  to  be  advced  by  the  sd  B.  to  the  sd 
A.  as  afsd  are  &  will  be  moys  beloDgg  to  the  sd  B.  as  her  septe 
ppty  independently  of  the  sd  C,  &  accdly  that  all  the  moys  hby 
seed  &  the  secy  hby  effected  for  the  same,  &  all  powers  & 
remedies  hrunder,  ai*e  &  shl  be  the  septe  ppty  of  the  sd  B.  inde- 
pendently of  the  sd  C.     In  wits,  &a 


PRKO. 
XXX. 


Covenant 
to  pay 
principal 
and  in- 
terest on 
demand. 


Demise  of 
leaseholds. 


Proviso 
for  re- 
demption. 

Registered 
leaseholds. 


Mortgage  of  a  Leasehold  Public  House  to  a  Firm  of 

brewers.    A  concise  fomi  (a). 

Parties,  A.,  vitgor,  "  hinafter  called  the  mtgor,  wch  expression 
shl  include  his  exs,  ads,  &  permitted  assns,  where  the  context 
so  admits,'*  1 ;  B.,  C,  &  D.,  "  tradg  as  co-ptnrs  under  the  firm 
of  &  hinafter  called  B.  &  Co,  wch  expression  shl  include  the 
survors  &  survor  of  them  &  the  exoi*s  or  ads  of  such  survor,  their 
or  his  assns  where  the  context  so  admits,"  2 ;  Recite  lease. 
Vol.  /.,  p.  364  [<fe  devolon  of  title  to  A.,  Vol.  /.,  p.  366].  Agnmt 
for  loan  &  future  advances,  p.  4,  form  iv. ;  NOW  THIS 
INDRE  WITNETH,  con^on,  p.  9,  rect,  p.  9,  covt  by  A.  on 

demand  to  pay  to  B.  &  Co  the  sum  of  £ with  intt  thron 

until  paymt  at  the  rate  of p.c.  p.a.  from  the  date  of  these 

psnts  &  also  every  other  sum  of  moy  wch  may  be  lent  to  the 
mtgor  by  or  may  become  owing  from  him  except  for  intt  to  B.  & 
Co  with  intt  thron  until  paymt  at  the  rate  afsd  from  the  time 
of  the  same  being  lent  or  becomg  due.  And  also  until  such 
demand  shl  be  made  to  pay  to  B.  &  Co  (in  pt  paymt  of  the  sd 
moys)  intt  at  the  rate  afsd  by  equal  half-yearly  paymts  on  the 

day  of & day  of in  every  yr  on  the  ppal 

moys  for  the  time  being  due  on  this  secy :  AND  THIS  INDRE 
ALSO  WITNETH,  demise  of  "  all  &  singular  the  premes 
comprd  in  or  demised  by  the  sd  iudre  of  lease  togr  with  the 
goodwill  of  the  trade  earned  on  thron,  &  the  benefit  of  the 
licenses  for  carryg  on  the  trade  of  a  victualler  &  beer  retailer 
on  the  sd  premes,  habendum  for  the  term,  grted  by  lease 
except  the  last  day  ihof  subjt  to  provo  for  redmon.  Provd 
always  &  it  is  hby  agrd  that  if  the  mtgor  shl  on  demand  made 
or  left  on  the  premes  hby  demised  or  witht  such  demand  pay  to 

(a)  Where  the  lessee  is  registered  as  proprietor,  see  Prec.  V.,  p.  75. 
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B.  &  Co  all  moys  hby  covtd  to  be  pd  by  the  mtgor,  then  B.  &      ^^^' 
Co  shl  at  the  ezpse  &  costs  of  the  mtgor  surrender  the  premes       — ^ 
hby  mtged.     Bedon  of  trust  of  nominal  revon,  power  of  atty, 
&  power  to  appt  new  trees,  p.  30.     And  the  mtgor  hby  covts  Covenants 
with  B.  &  Co  that  during  the  continuce  of  the  secy :  first ,  he  gagor. 
will  observe  &  pform  all  the  covts  by  the  lessee  &  condons 
contd  in  the  sd  indre  of  lease :  secondly j  he  will  keep  the  tenants 
fixtures,  trade  fittings,  and  stock-in-trade  on  the  mtged  premes 
insured  agst  loss  or  damage  by  fire  in  the  full  value  thof  in  the 
name  &  to  the  satisfon  of  B.  &  Co :  thirdly,  he  will  keep  the 
sd  tenants  fixtures  &  fittings  in  good  repair,  and  will  not  re* 
move  the   same   witht  the  license  in  writing  of  B.  &  Co : 
fourthly,  he  will  reside  in  the  house  hby  mtged  &  psonally 
carry  on  the  trade  of  a  licensed  victualler  &  beerhouse  keeper 
thron ;  fifthly,  he  will  obtain  annly,  or  oftener  if  necy,  the 
licenses  for  canyg  on   the   sd   trade  ;  sixthly,  no   endorsemt 
shl  be  made  on  eir  of  the   sd  licenses  &  that   the  renewal 
thof  shl    not  be  refused ;   seventhly,    he   will   insure  &  keep 
insured  agst  loss,  forfeiture  or  endorsemt  the  existg  licenses  & 

any  renewed  pr  future  licenses  in  the  sum  of  £ in  the 

name  of  B.  &  Co  in  some  ofiice  to  be  approved  by  them; 
eighthly,  he  will  on  demand  produce  to  B.  &  Co  the  pols  for 
the  insces  to  be  effected  psuant  to  the  covts  hinbfe  contd, 
aod  the  receipt  for  eveiy  paymt  of  the  prems  thron,  and  that 
in  the  absence  of  such  production  B.  &  Co  shl  be  entled 
to  assume  any  pol  or  pols  so  required  to  be  produced  and  not 
produced  has  or  have  not  been  effected  &  to  act  accdly ; 
ninthly^  he  will  not  assn,  demise  or  pt  with  the  posson  of 
the  sd  public  house  witht  the  license  in  writg  of  B.  &  Co ; 
tenthly,  he  will  on  the  reqt  of  B.  &  Co  deliver  posson  of 
the  mtged  premes  to  any  lessee,  lessees,  pchaser  or  pchasers 
thof  from  B.  &  Co,  &  will  endorse  &  transfer  the  sd  licenses  to 
such  lessee,  lessees,  pchaser  or  pchasers  &  will  sign  &  give  all 
notices  required  to  effect  the  legal  transfer  of  such  licenses  or 
for  obtaing  new  licenses  to  such  lessee,  lessees,  pchaser  or 
pchasers  as  the  case  may  require,  &  will  if  required  by  B.  &  Co 
withdraw  from  the  books  of  the  excise  the  name  of  the  mtgor  as 
carryg  on  trade  on  the  sd  public  house.     And  the  mtgor  doth 

hby  irrevocably  appt  K.,  L.,  &  M.  all  of  the Brewery,  coopers 

to  B.  &  Co,  &  each  &  every  of  them  to  be  the  attys  &  atty  of  the 
mtgor  in  his  name  to  give  &  sign  all  notices  &  do  &  exte  all 
acts,  instrumts   &  things  necy   or   expedient   for   obtaing  or 
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clause. 


transferrg  the  sd  licenses  in  mner  afsd,  &  for  withdrawg  from  the 
books  of  the  excise  the  entry  of  the  mtgor  as  carryg  on  trade  on 
the  sd  public  house ;  eleventhly,  the  mtgor  will  deal  with  B,  &  Go 
only,  Vol.  L,  p.  751  (a).  And  it. is  hby  agrd  (1)  that  it  shl  be 
Iful  but  not  incumbent  for  B.  &  Co  to  pay  on  behalf  of  the  mtgor 
all  moys  wch  at  any  time  while  any  moy  remains  due  on  this 
secy  shl  be  payable  by  the.. lessee  under  the  covts  contd  in 
the  sd  indre  of  lease  &  all  rates,  taxes,  duties,  outgoings,  or 
assessmts  (6)  imposed  on  the  mtged  premes  or  on  the  owner  or 
occupier  in  respt  thof  and  all  moys  wch  may  be  payable  for  the 
insces  &  licenses  hinbfe  covtd  to  be  obtained  ;  (2)  that  all  moys 
pd  by  B.  &  Co.under  the  proven  lastly  hinbfe  contd  shl  be  deemed 
to  be  moy  lent  to  the  mtgor  by  B.  &  Co  as  on  the  date  of  the 
same  being  pd  by  B.  &  Co ;  (3)  that  it  shl  be  Iful  for  B.  &  Co, 
whether  having  taken  posson  or  not,  to  demise  the  premes  hby 
mtged,  with  or  witht  the  benefit  of  the  sd  licenses,  for  any  term 
not  exceedg  the  residue  ibr  the  time  being  unexpired  of  the 
term  granted  by  the  sd  indre  of  lease,  continue  pomer  to  lease^ 
p.  49 ;  (4)  Provo  that  mtge  moy  shl  be  deemed  to  become  due 
on  a  fqiecified  day  for  the  ppose  of  a  sale,  p.  28  ;  (5)  that  any 
sale  of  the  mtged  premes  made  by  B.  &  Co  may  he  made  eir  by 
assignmt  or  by  underlease  &  eir  subjt  to  or  free  from  any 
underlease  or  incumbrce  not  binding  B.  &  Co;  (6)  that  all 
moys  wch  shl  be  reced  by  B.  &  Co  in  respt  of  any  poly  hby 
covtd  to  be  effected  shl  be  applied  first  in  paymt  of  the  costs 
incurred  by  B.  &  Co  under  these  psnts,  secondly  in  or  towards 
paymt  of  the  moys  for  the  time  due  to  B.  &  Co  on  this  secy  & 
subjt  thto  shl  be  held  in  trust  for  the  mtgor,  attomTnt  cLause, 
p.  50,  Covt  agat  registron,  p.  50,  form  xxxvi. ;  Mtgees  in- 
demnity  clause,  p.  59.  Pbovo  that  all  moys  becomg  due  on 
this  secy  bhl  be  deemed  to  belong  to  B.  &  Co  as  part  of  their 
plnp  ppty  &  accdly  that  the  rect  of  any  pson  enild  to  give  rects 
on  behalf  of  B.  &  Co  for  any  ppal  moys  or  intt  hby  seed  or  for 
any  moys  arisg  from  a  sale  of  the  mtged  premes  or  any  pt  thof 
shl  effectually  dischge  the  pson  paying  the  same.     In  wits,  &c. 


Fettering 
equity  of 
redemp- 
tion. 


(a)  This  covenant  being  restricted  to  the  continuance  of  the  security  does 
not  clog  the  equity  of  redemption,  and  is  valid,  Biggs  v.  Hoddiiuftt^  [1898]  2 
Ch.  307.  On  the  general  doctrine  against  a  mortgagee  stipulating  for  a  col- 
lateral benefit  and  so  fettering  the  right  to  redemption,  see  James  v.  JS>rr,  40 
Ch.  D.  449  ;  Mainland  v.  Uj^john^  41  Ch.  D.  126  ;  Marqvesg  of  Northampton  v. 
Pollock,  45  Ch.  D.  190,  affirmed  in  1^.  P.  sub  nam.  Salt  v.  Marquess  of  Xorth* 
awpton,  [1892]  Av  C.  1  ;  2  W.  &  T.,  L.  C.  Eq.,  notes  to  Howard  v.  Harris, 

(Jb)  See  ante,  Vol.  I.,  pp.  682.  683. 
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MORTGAGE  of  Freeholds  hy  Executors  (c). 

Parties,  A.  &  B.,  ex8,  1 ;  C,  mtgee,  2.  Recite  ivUly  apptmt 
of  exors,  death  probate  &  seisin  of  testor,  see  Vol.  L,  pp.  366, 
367,  374,  875.      And  whas  the  sd  G.  has  agrd  with  the  sd 

A  &  B.  to  lend  them  the  sum  of  £ ,  wch  is  required  by 

them  for  the  ppose  of  paying  the  debts  of  the  sd  testor  upon 
havg  &c.  NOW  THIS  INDRE  WITNETH  that  in 
psuance,  &c.,  &  conson  &  rect,  the  sd  A.  &  B.  as  pional  repves 
of  the  sd  X.  deed,  continue  convce,  p.  14,  provo  for  redmon, 
on  paymt  by  any  pson  or  psons  interested  in  the  equity  of 
redmon  of  the  sd  premes  hby  assured,  p.  16.  Charge  of  intt 
after  default,  p.  SI,  form  in.  Eocs  not  to  be  psonally  liable, 
p.  38.  Govt  agst  registron,  p.  50,  form  xxxvi.  Mtgee's  in- 
demnity  clause,  p.  59. 


PRXG. 
XZXI. 


xxxn. 

MORTGAGE  by  Executor  to  raise  Estate  Duty  paid 
by  HIM  on  real  Estate  to  which  an  Infant  has 
succeeded  with  the  Consent  of  the  Guardians  (d). 

Parties,  A.,  exor,  1 ;  B.  &  C.,  guardians  of  K,  an  infant,  2 ; 
J).,  mtgee,  3.     Recitals  showing  the  will  of  X.  apptg  A.  his 


PREO. 
ZXXII. 


(c)  An  executor  has  power  to  mortgage  leaseholds  for  the  purpose  of  paying 
the  testator's  debts,  Mead  v.  Orrery,  8  Atk.  239  ;  Scott  v.  Tyler,  2  Dick.  725  ; 
snd  the  power  is  extended  by  the  L.  T.  A.,  1897,  s.  2,  to  the  freeholds  of  a  testa- 
tor dying  after  1897. 

(d)  The  executors  or  administrators  may  pay  the  estate  and  settlement  estate   Payment 
duty  on  any  property  passing  en  the  death  of  the  deceased  which  is  not  under   of  estate 
their  control  if  the  persons  accountable  for  the  duty  request  them  to  make  such   ^^^7  ^7 
payment,  Finance  Act,  1894 ,  s.  6  (2).  Every  trustee,  guardian,  committee,  or  other  «^«c^to"« 
petson  in  whom  any  interest  in  the  property  so  passing  or  the  management  of  it 

at  any  time  vested  is  accountable,  s.  8  (4)  ;  any  person  authoiised  or  required  to 
pay  the  duty  has  power  to  raise  the  amount,  with  interest  and  expenses,  by  sale 
or  mortgage  or  terminable  charge  on  the  property  or  any  part  thereof,  s.  9  (5). 
Doty  paid  by  an  executor  or  administrator  in  respect  of  property  not  under  his 
control  is  to  be  repaid  to  him  by  the  trustees  or  owners  of  the  property,  but  if  it 
is  in  respect  of  real  property  it  may,  unless  otherwise  agreed  apon,  be  repaid  by 
instalments,  s.  9  (4),  as  provided  in  s.  6  (8).    See  He  Gray,  [1896 J  1  Ch.  620. 

As  to  payment  of  estate  duty  by  the  executors,  see  pp.  683,  697.  Settlement 
estate  duty  is  payable  out  of  the  property  subject  thereto,  F.  A.,  1896,  s.  19  (1). 
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exor,  death,  probate,  that  on  his  death  the  "  hds  hby  mtged  " 
of  wch  X.  was  tenant  for  life  under  a  settlemt  passed  to  K. 
{an  infant),  that  B,  &  (7.  are  his  guardians.    And  whas  the 

sd  A.  at  thp  reqt  of  the  sd  B.  &  C.  pd  on  the day  of 

out  of  moys  formg  pt  of  the  este  of  the  sd  X.  to  the  Commrs  of 

Inland  Revenue  the  sum  of  £ for  the  este  duty  [&  aettlemt 

este  duty]  which  became  payable  on  the  death  of  the  sd  X.  in 
respt  of  the  sd  hds  &  the  intt  thron  till  paymt,  &  has  incurred 
expses  in  respt  of  the  premes  &  of  these  psnts  amountg  to 

£ makg  with  the  sd  sum  of  £ the  sum  of  £ . 

And  whas  the  sd  sum  of  £ — 


—  remains  due  to  the  sd  A.  as 
such  exor  as  afsd  but  all  intt  thron  has  been  pd  up  to  the  date 
of  these  psnts.  Agrmt  for  loan,  p.  1.  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  conson  rect,  the  sd  A.  as 
pBonal  repve  of  Z.  deced,  in  exercise  of  the  power  conferred  on 
him  by  the  statute  in  this  behalf,  &  with  the  appron  of  the  sd 
B.  &  C,  doth  hby  grt  peels,  habendum  to  D.  in  fee,  p.  14, 
provo  for  redmon,  p.  16,  form  i,,  specifyg  rate  of  intt  to  be 
rese}^ed  to  K.,  or  if  settled,  p.  IS,  form  xi.  Charge  of  intt 
after  default,  p.  31 ;  exor  not  to  be  psonaUy  liable,  p.  38. 
Mtgees  indemnity  clause,  p.  59. 


PRKC. 
XXXIII. 


Efftvt  of 
L.  T.  A. 
1S97. 


xxxm. 

MORTGAGE  of  the  land  of  a  Lunatic  under  the  Lunacy 

Act,  1890,  s.  118  (a). 

Parties,  A.  lunatic,  "  a  pson  of  unsound  mind  actg  by  B.  of 
&C,,  the  duly  appted  committee  of  his  este/*  in  case  of  lunatic 

If  settlemout  estate  duty  is  paid  in  respect  of  a  contingent  interest,  which  in 
the  event  cannot  arise,  it  is  to  t>e  repaid,  F.  A.,  1898,  s.  14. 

The  rights  and  <lutics  as  to  the  payment  of  estate  duty  by  the  petsonal  repre- 
sentatives of  a  deceased  in  respect  of  his  fee  simple  property  appear  not  to  be 
alfecteil  by  the  L.  T.  A.,  1897,  see  s.  o.  But  as  they  have  a  statutory  power  of 
ssile  conferred  on  them  by  the  Act,  &  2,  it  is  apprehended  that  at  any  time 
before  they  have  a^senteil  to  a  devise  or  conveyed  the  property  to  the  benefi- 
ciaries they  can  seU  the  pn^jierty  free  from  duty.  Possibly  if  these  views  are 
correct  some  dit^iculty  may  arise  in  delivering  the  account  which  ought,  F.  A«, 
1^^94,  s.  6  Q4>«  to  be  tlelivenHl  by  the  person  accountable  within  six  months  of 
the  death,  i.r..  before  the  time  when  the  personal  representatives  are  bound  to 
assent  or  convey. 

(^4ff)  The  hiuHtic  will  be  authorised  to  covenant  for  title,  i^  I^^,  [1896] 


PRECEDENTS. 


141 


not  ao  found  by  inquon,  aay,  "  a  pson  of  unsound  mind  not  so 

found  by  inquon  actg  by  B.  of ,  the  pson  appted  to  exercise 

the  powers  of  a  committee  of  his  este,"  1 ;  C,  mtgee,  2.  Usual 
recitals  as  to  title,  order  authorizg  B.  to  exte  Dxtge  to  C.  on 

the  latter  paying  £ into  ct,  approval  of  these  psents  as 

''appr  mtge  "  &  of  paymt  of  £ into  ct  by  (7.,  see  Vol.  I., 

p.  576.  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  agrmt  &  order  &  for  the  conson  afsd  the  sd  A.,  act); 
by  the  sd  B.  as  afsd  as  benefl  owner,  continue  convce  &  provo 
for  redrfion  in  the  ordinary  foi^m,  pp.  14,  16.  And  the  sd 
A  actg  by  the  sd  B.  as  afsd  as  benefl  owner  doth  also  cbge 
the  hds  hby  grted  with  intt  at  the  rate  afsd  payable  to  the  sd 

C.  by  eql  half-yrly  paymts  on  the  day  of & 

day  of in  every  yr  on  the  ppal  moys  for  the  time  being 

due  on  this  secy.  Pbovd  always  &  it  is  hby  agrd  &  decld  that 
so  long  as  the  intt  payable  in  r^^spt  of  the  sd  ppal  moy  hby  seed 
shl  be  pd  on  the  days  on  wch  the  same  shl  become  payable  or 

within days  after  the  same  shl  become  payable  &  the  sd 

A  shl  live,  tlie  sd  C,  his  exs,  ads,  or  assns,  shl  have  no  rt  or 
power  to  sell  or  foreclose  the  hds  hby  grted  or  orwise  to  realize 
this  secy  or  require  or  enforce  paymt  of  the  ppal  moys  hby 
seed ;  Mtgee  s  indemnity  clause,  p.  59.     In  wits,  &c. 
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XXXIII. 


MORTGAGE  of  Charity  Estates  (6),  the  advance  being 
made  by  Monthly  Instalments. 
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Parties,  Governors  of  Charity  (hinafter  called  the  mtgors), 
1 ;  Mtgees  (hinafter  called  the  mtgees,  wch  expression,  &c.,  see 
p.  61),  2.     Recite  order  of  Charity  Com^mrs  sanctiong  the  raisg  Recitals. 

of  a  sum  not  exceedg  £ ,  for  bldg  pposes  at  a  rate  of  intt 

not  exceedg on  a  mtge,  witht  power  of  sale,  of  a  &ufft  pt 

of  the  freehd  ppties  of  the  Charity  [other  than  the  School 

1  Ch.  468,  bat  will  not  as  a  rule  be  authorised  to  coTeaaat  for  payment, 
Be  Fax,  33  Ch.  D.  47,  though  the  Court  has  jurisdiction  to  authorise  such  a 
corenaut,  see  He  Jtay,  ubi  sup. 

Oi)  See  16  at  17  Vict.  c.  137,  8.  21,  as  modified  bj  18  &  19  Vict  c.  124,  s.  30 ; 
and  s.  29  of  the  last  Act,  and  extended  hj  33  at  24  Vict.  c.  136,  s.  15. 
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pRBo.      Bldgs  &  the  site  thof]  wUh  provons  for  repaymt  of  the  ppal 

—  *     by  yrly  inatalmts  within  thirty  yra^  &  for  raisg  a  ainkg  or 

Agreement  dccumulon  fund  for  that  ppose.    And  whas  upon  theapplicob 

for  oan.      ^f  ^^^  mtgors  in  order  to  enable  them  to  complete  the  eron  of 

the  sd  bldgs,  the  mtgees  have  agrd  to  lend  to  the  mtgors  out  of 

moys  belongg  to  them  on  a  jt  acct  the  sum   of  £ by 

monthly  instalmts,  as  the  mtgors  may  require  the  same,  upon 

the  terms  that  the  sd  loan  shl  bear  intt  at  the  rate  of p.a 

p.a.  payable  half-yrly,  &  shl  be  repayable  within  the  period  Si 

by  the  instalmts  hinafter  mentd,  &  that  the  repaymt  thof  with 

Wit-  intt  shl  be  seed  by  the  means  &  in  mner  hinafter  expd :  NOW 

nessetK      rpHIS  INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt  & 

in   conson   of  the  preraes  the   mtgors,  by   virtue  of  the   sd 

authority  in  this  behalf  conferred  upon  them  by  the  sd  order  of 

the  Charity  Commrs,  and  of  eveiy  other  power  in  this  behalf 

Covenant    them  enablg,  do  hby  covt  with  the  mtgees  that  the  mtgors 

prinSpal     upon  or  bfe  the  expiron  of  six  calr  months  from  the  rect  by 

andinte-     them  or  the  treasurer  for  the  time  beinsf  of  the  sd  charity  on 

rest  on  ,     .    ,    i    i  /.     /.  •       •  •        i        i 

notice,        their  behalf  of  a  notice  m  writg  by  the  mtgees  requirg  paymt 

thof,  will  repay  to  the  mtgees  every  sum  of  moy  wch  in  psuance 

of  the  sd  recited  agrmt  in  that  behalf  shl  hrafter  be  advced  or 

andinte-     pd  by  the  mtgees  to  or  on  acct  of  the  mtgors,  togr  with  intt 

rest  in  the    *         w  o  o 

meantime,  thron  resply  after  the  rate  of p.c.  p.a.  from  the  time  or 

respive  times  of  the  same  resply  being  so  advced  or  pd,  &  will 
likewise  in  the  meantime^  &  until  repaymt  as  afsd,  &  in  pt 
paymt  of  the  sd  intt,  pay  to  the  mtgees  half-yrly  on  every 

day  of & day  of ,  intt  at  the  rate  of 

p.c.  p.a.  computed  to  such  half-yrly  days  resply  upon  the 
aggregate  amt  of  the  moys  wch  for  the  time  being  shl  have 
Further  been  so  advced  &  pd  as  afsd;  Further  testatum,  convce  of 
nessetb.  ^itged  ppty :  Provd  always,  &  it  is  hby  agrd  &  decld. 
Convey-  that  if  the  mtgors  shl,  in  accordce  with  their  covt  in  that 
mort^ed  ^^^^^^  hinbfe  contd,  repay  to  the  mtgees  all  such  sums  of  moy 
property,  as  may  hrafter  be  advced  or  pd  to  them  as  afsd  by  the  mtgees. 
Proviso  for  ^ith  intt  on  the  same  at  the  rate  afsd  from  the  time  or  respive 

redemp-  ,  ,    ,  ^ 

tion.  times  of  the  same  sums  resply  being  so  advced  or  pd,  then  the 

mtgees  shl  at  any  time  hrafter,  upon  the  reqt  &  at  the  cost  of 
the  mtgors,  reconvey  the  sd  hds  &  premes  hinbfe  grted  unto  & 
to  the  use  of  the  mtgors,  or  as  they  shl  direct :  And  it  is  hby 
agrd  &  decld  that  the  ppal  moys  &  intt  hby  seed  shl  be  a  first 
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chge  upon  as  well  the  bds  hby  conveyed  as  on  all  the  income  of      pasc. 

the  ppty  now  or  at  any  time  hinafter  to  be  held  by  or  in       _' 

trust  for  the  charity  :  Provd  also  &  it  is  hby  a^rd  &  decld  that  Proviso  m 

♦      T    1*1*1 

the  mtgors  or   any  or  either  of  them,  shl   not  be  liable  in  of  troeteM^ 
damages  for  or  in  respt  of  any  breach  or  non-observce  of  the 
covts  by  the  mtgors  hrin  contd  wch  shl  happen  after  they  or  he 
resply  shl  have  ceased  to  be  governors  or  a  governor  of  the  sd 
charity,  &  that  the  damages  recovei-able  in  respt  of  any  such 
breach  or  non-observce  shl  not  exceed  the  amt  of  the  income  of 
the  charity  wch  shl  come  into  their  or  his  hands  after  any  such 
breach  or  non-observce  :  Provd  always,  &  the  mtgees  do  hby  Money  not 
covt  with  the  mtgoi-s,  that  if  the  mtgors  shl   repay  to   the  [n  during 
mtgees  the  aggregate  amt  of  all  such  sums  of  moy  as  may  term  if 
hrafter  be  advced  or  pd  by  them  or  him  as  afsd  to  the  mtgees  mcnte  of 
by  eql  annl  instalmts  to  be  pd  within  thirty  yrs  from  the  day  priucipal 
of  the  date  of  these  psnts,  the  first  of  such  annl  instalmts  to  rest  duly 

be  pd  on  or  bfe  the day  of ,  &  shl  likewise  in  the  ^ 

meantime  pay  to  the  mtgees,  upon  each  of  the  half-yrly  days 

hinbfe  in  that  behalf  appted,  or  within  thirty  days  next  after 

each  of  the  sd  half-yrly  days  resply,  intt  at  the  rate  afsd  up 

to  such  half-yrly  days  resply  upon  the  aggregate  amt  for  the 

time  being  of  the  sums  so  advced  or  pd  as  afsd,  &  then  remaing 

owing  upon  the  secy  of  these  psnts,  then  the  mtgees  will  not, 

bfe  the  expiron  of  the  sd  period  of  thirty  yrs  from  the  day  of 

the  date  of  these  psnts,  call  in  or  enforce  payrat  of  the  sd 

sums  so  to  be  advced  or  pd  as  afsd,  or  any  pt  thof :  Provd  Provision 

ALSO  &  it  is  hby  agrd  &  decld  that  if  &  so  often  as  the  mtgors  payment 

shl  be  desirous  of  paying  off  all  &  every  or  any  sum  or  sums 

of  moy  for  the  time  being  owing  on  the  secy  of  these  psnts 

at  any  time  earlier  than  that  at   wch  the  same  wd  become 

payable  by  virtue  of  the  prove  last  afsd,  &  shl  for  that  ppose 

procure  a  pper  order  from  the  sd  Charity  Commrs,  they  the 

mtgors  shl  be  at  liberty  so  to  do  upon  givg  one  calr  month's 

previous  notice  in  writg  of  their  intention  so  to   do   to  the 

mtgees :  Provd  always  &  it  is  hby  exply  agrd  &  decld  that  Power  of 

nothing  hrin  contd  shl   exply  or  by   implicon   empower  the  deluded 

mtgees  to  sell  all  or  any  pt  of  tlie  mtged  bds  or  premes  comprd 

in  this  secy,  of  wch  the  equity  of  redmon  shl  not  have  been 

first  foreclosed,  but  this  proven  is  witht  prejudice  to  the  rt  of 

the  mtgees  to  institute  &  prosecute  any  pcds  wch  they  may 
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be  advised  &  desire  to  adopt  for  the  foreclosure  of  the  equity 
of  redmon  of  the  hds  hby  assured  in  default  of  due  paymt 
accdg  to  the  true  iuteut  &  meang  of  these  psnts,  of  the  ppal 
moys  &  intt  hby  seed,  or  any  pt  thof :  Provd  also  &  it  is 
hby  agrd  &  decld  that  none  of  the  powers  or  incidents  by  the 
Convcg  &  Law  of  Ppty  Act,  1881,  conferred  on  or  annexed  to 
the  este  of  a  mtgee  (other  than  &  except  the  power  to  appt  or 
obtain  the  apptmt  of  a  recr  of  the  rents  &  profits  of  the  mtged 
premes  &  to  insure  agst  fire)  shl  take  effect  or  be  exercisable  in 
respt  of  the  premes  hby  mtged  or  any  pt  thof,  or  of  the  mtge 
hby  created.     In  wits,  &c. 
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XXXV, 

MORTGAGE  hy  Tenants  in  Common  offreeholda  subject 
to  a  Fee  Farm  Rent.  Extension  of  Statutory 
power  of  Sale. 

Parties,  A.  &  B.,  rtitgora,  1 ;  C,  mtgee,  2  :  Whas  the  sd  A. 
&  B.  are  seised  of  the  hds  hby  mtged  as  tenants  in  common  in 
fee  simple  in  posson  in  eql  shares,  subjt  as  to  such  of  the  same 
hds  as  are  first  hinafter  descd  to  the  paymt  of  a  fee  farm  rent 

or  perpetual  yrly  rent-chge  of  £ ,  issuing  &  payable  throut 

under  an  indre  dated,  &c.,  &  made,  &c.,  &  to  the  observce  & 
pformce  of  the  covts  tbrin  contd  &  on  the  pt  of  the  sd  A.  &  B., 
their  [respive]  hrs  &  assns,  to  be  observed  &  pformed,  but  free 
from  any  other  chge  or  incumbce ;  AgmUfor  loan,  p.  1 :  NOW 
THIS  INDRE  WITNETH,  that  in  psuance  of  the  recited  agrmt 

&  in  conson  of  the  sum  of  £ now  paid  by  the  sd  C.  to  the 

sd  A.  &  B.  (the  rect  whof  they  do  hby  resply  acknowe),  ^'^  &  sevl 
covts  by  A.  &  B.  for  paymt  of  ppal  &  intt  after  defavlt, 
pp.  9  &  10  :  AND  THIS  INDRE  ALSO  WITNETH,  that  for 
the  conson  afsd  the  sd  A.  &  B.,  as  benefl  owners,  do  &  each  of 
them  doth  hby  grt  unto  the  sd  C,  PceU  in  two  pts,  see  VoL  /., 
p.  385  :  To  HOLD  the  same  UNTO  &  TO  the  use  of  the  sd  C, 
his  hrs  &  assns,  subjt  as  to  the  premes  first  hinbfe  descd  to  the 

paymt  of  the  sd  perpetual  yrly  rent-chge  of  £ ,  limd  or  seed 

by  the  sd  indre  of,  &c.,  &  to  the  observce  &  pformce  of  the  covts 
in  the  sd  indre  contd  &  on  the  pt  of  the  sd  A«  &  B.,  their  [respive] 
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hiB  &assDS,  to  be  observed  &  pformd,  &  as  to  all  the  premes  subjt 
to  the  provo  for  redmon  hinafter  contd  :  Provd  ATiWAYS  that  if 
the  sd  A.  &  B.,  or  their  respive  hrs,  exs,  ads,  or  assDS^  or  any  of 
them,  shl  pay  to  the  sd  C,  his  exs,  ads,  or  assns,  the  sd  sum  of 

£ with  intt  for  the  same  in  the  meantime  at  the  rate  of 

p.c.  p.a.  on  the  sd day  of next,  then  the  sd  C, 

his  exs,  ads,  or  assns,  will  at  any  time  thrafter  upon  the  reqt  & 

at  the  cost  of  the  sd  A.  &  B.,  or  their  respive  hrs  or  assns,  re- 

ooDvey  the  sd  premes  hinbfe  assured  unto  &  to  the  use  of  the 

sd  A  &  B.,  their  respive  hrs  &  assns,  in  eql  shares  as  tenants  in 

common  subjt  as  hinbfe  mentd  :  And  THE  SD  A  &  B.  do  hby 

jtly  &;  sevUy  covt  with  the  sd  C,  his  exs,  ads,  &  assns,  that  so 

loDg  as  any  moy  shl  remain  owing  on  this  psnt  secy  the  sd  A  & 

B.,  or  their  respive  hrs,  exs,  ads,  or  assns,  will  in  exoneron  of 

the  sd  C,  his  hrs  &  assns,  pay  the  sd  rent  &  observe  &  pform 

the  sd  Govts  subjt  to  wch  the  sd  premes  first  hinbfe  descd  are 

hinbfe  assured,  &  on  demand  deliver  the  rects  for  such  rents  to 

the  sd  C,  his  hrs,  exs,  ads,  or  assns,  &  keep  the  sd  C,  his  hrs, 

exs,  ads,  &  assns,  indemnified  agst  all  actions,  pcdgs,  expses,  & 

claims,  on  acct  of  the  non-paymt  of  the  sd  rent,  or  the  breach  of 

the  sd  covtfl  or  any  of  them :  And  further,  that,  &c.,  to  insure 

&  repair,  see  pp.  42,  45  :  And  that  in  case  &  whenever  default 

shl  be  made  by  the  sd  A.  &  B.,  their  hrs,  exs,  ads,  or  assns,  or 

any  of  them,  in  paymt  of  the  sd  rent,  or  in  observg  or  pformg 

the  sd  Govts,  or  any  of  them,  or  in  keepg  the  sd  premes  repaired 

or  insured  as  afsd,  the  sd  C,  his  exs,  ads,  or  assns,  may  pay 

such  sums  of  moy  &  do  all   such  acts  as  may   be   requisite 

specifically  to  pform  the  covts  by  the  sd  A  &  B.  hinbfe  contd, 

&  that  all  sums  of  moy  expended  for  any  of  the  pposes  afsd  by 

the  sd  C,  his  exs,  ads,  or  assns,  with  intt  thron  at  the  rate  afsd 

from  the  time  of  the  same  resply  havg  been  so  expended,  shl 

be  repd  b}^  the  sd  A.  &  B.,  their  hrs,  exs,  ads,  &  assns,  to  the 

ad  C,  his  exs,  ads,  or  assns,  on  demand,  &  until  such  repaymt 

shl  be  a  chge  upon  all  the  sd  premes  hby  mtged :  And  it  is 

HBY  agrd  &  decld  that  if  eir  of  the  sd  A.  &  B.,  or  eir  of  their 

hrs  or  assns,  shl  become  a  bkpt,  or  have  a  receivg  order  made 

agst  him,  or  make  or  enter  into  any  arrangemt  or  composon 

with  or  for  the  benefit  of  his  credors,  the  power  of  sale  conferred 

on  the  sd  C,  his  exs,  ads,  or  assns,  by  these   psnts,  &  the 

statute  in  that  behalf,  shl  become  immedly  exercisable  witht 

K.K — ^TOL.  II.  10 


PUEC. 
•  XXXV. 


Proviso  for 
redemp- 
tion. 


Covenant 
for  pay- 
ment of 
rent- 
charges. 


Power  for 
mortgagee 
to  pay 
rents,  and 
insure,  and 
repair. 


Extension 
of  statu- 
tory power 
of  sale. 


146 


MORTGAGES. 


PKEC. 
XXXT. 


the  necessity  for  givg  any  notice  in  that  behalf  to  the  sd  A.  &  B., 
their  his  or  assns,  or  any  of  them  :  And  further  that  any  sale 
under  the  afsd  power  may  be  made  eir  in  conson  of  a  gross  sum 
or  of  a  perpetual  rent-chge  or  rent-chges,  to  be  payable  to  the 
sd  C,  his  hrs  &  assns,  out  of  the  premes  sold,  or  ptly  in  conson 
of  a  gi-oss  sum  &  ptly  of  such  a  rent-chge  or  rent-chges,  &  subjt 
to  such  covts,  exceptions,  reservons,  &  restrons,  &  with  the 
reservon  grt  or  creation  of  such  rts  or  easmts  as  the  sd  C,  his 
exs,  ads,  or  assns  shl  think  fit :  And  that  on  any  sale  such  con- 
dons  &  provons  may  be  made  as  to  the  paymt  of  or  indemnity 

agst  the  sd  rent  of  £ ,  &  for  chging  the  same  exclusively  on 

any  pt  of  the  sd  premes  out  of  wch  the  same  is  payiible,  or  for 
apportiong  the  same  betn  different  pts  of  the  same  premes  & 
securg  the  indemnity  of  the  respive  pchasers  agst  the  paymt  of 
such  rent  or  an  undue  portion  thof  as  the  sd  C,  his  exs,  ads,  or 
assns,  shall  think  fit :  And  that  all  rent-chges  made  payable  to 
the  sd  C,  his  hrs  &  assns,  on  any  sale  shl  be  subjt  to  this 
secy  &  to  the  same  power  of  sale  &  i-t  or  equity  of  redmon  as 
the  premes  sold  in  conson  thof:  Covt  agst  registron^  p.  50, 
form  XXXVI. ;  Mtgee's  indemnity  clause^  p.  59.    In  wits,  &c. 
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NOTE    ON    BILLS    OF    SALE. 

The  following  points  require  to  be  attended  to  in  connection  with  bills  o£ 
by  way  of  mortgage : — 

1.  A  bill  of  sale  of  chattels  which  remain  in  the  possession  of  the  assignor 
is  void  against  creditors  as  being  fraudulent  within  the  meaning  of  13  Eliz. 
c.  by  s.  2,  unlcFs  such  jx^ssession  is  consistent  with  the  tenor  ai^d  object  of  tbe 
deed  ;  this,  however,  will  usually  be  the  case  if  the  assignment  is  by  way  of 
mortgage  only :  Martindale  v.  Booths  8  B.  &  Ad.  498  ;  Alton  v.  Harrison^  L.  R. 
4  Ch.  622  ;  Steward  v.  Lomhe^  1  Brod.  &  Bing.  506  ;  Ex  parte  Garnet,  12  Ch.  D. 
814  ;  and  there  seems  little  if  any  risk  of  a  bill  of  s^e  which  is  otherwise 
onimpeachable,  being  invalidated  under  that  statute. 

2.  The  bill  of  sale  is  liable  to  be  defeated  in  the  event  of  the  bankruptcy  of 
the  mortgagor  by  the  reputed  ownership  clause  in  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  62),  s.  44  (iii.)f  as  to  any  chattels  comprised  in  it  being  at 
the  commencement  of  the  bankruptcy  (which,  by  s.  43,  relates  back  to  the  act 
of  bankruptcy  on  which  the  receiving-order  is  made,  subject  to  the  provisions 
of  8.  49,  protecting  certain  dealings  in  good  faith  and  without  notice  during 
the  interval)  in  the  possession,  order  or  disposition  of  the  bankrupt  in  Am  trtule 
or  business^  with  the  consent  and  permission  of  the  true  owner  (i.«.,  of  the 
mortgagee),  under  such  circumstances  that  he  is  the  reputed  owner  thereof  : 
Fj!  parte  London  and  Unirergul  Bank,  [1897]  2  Q.  B.  461.    This  section  will 
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be  ezcladed  if  the  mortgagee  obtains,  or  does  his  best  to  obtain  possession  of  Note  on 
the  chattels  before  the  commencement  of  the  bankruptcy,  or  between  the  act  of  Bills  of 
baakruptcj  (provided  he  has  no  notice  of  it)  and  the  receiving-order  {KrM  v.  °^^^ 
The  Grwt  Oentral  Got,  J^'c,  Cb.,  L.  B.  R  Ex.  289  ;  Ex  parte  Arnold,  3  Ch.  D. 
70 ;  Spackman  v.  Miller,  12  C.  B.  N.  S.  659  ;  I^ao  parte  Hardhig,  L.  B.  16  £q. 
233)  decided  on  similar  sections  of  the  earlier  Acta.  It  has  been  held  that  a 
{lerson  who  occupies  a  residential  propeity  and  carries  on  a  farming  and  market 
gardening  business  for  his  pleasure  at  a  profit,  is  not  In  "  trade  or  business,"  but 
contra  if  the  business  is  carried  on  as  a  means  of  livelihood  (^Ex  parte  Sully, 
14  Q.  B.  D.  950) ;  and  a  custom  of  hiring  trade  furniture  may  exclude  the  repu- 
tation of  ownership  (^Ex  parte  Turquand,  14  Q.  B.  D.  636).  The  section  as  to 
reputed  ownership  does  not  apply  to  fixtures,  even  though  in  the  nature  of 
trade  fixtures,  or  otherwise  removable  as  between  lessor  and  lessee  (^Ex  parte 
Barclay,  5  De  G.  M.  &  G.  403  ;  Mather  v.  Fra*t^,  2  K.  &  J.  536  ;  Whltmvre  v. 
JSmjfton,  23  Bcav.  313),  decisions  on  the  Bankruptcy  Act,  1849.  The  registration 
of  a  bill  of  sale  under  the  Bills  of  Sale  Act,  1878,  s.  20,  excluded  the  operation 
of  the  reputed  ownership  clause  of  the  Bankruptcy  Act ;  but  that  section  has 
been  repealed  by  the  Bills  of  Sale  Act,  1882,  s.  15,  so  that  as  regards  biUs  of 
sale  by  way  of  security  for  money  not  registered  before  the  1st  day  of  November, 
1882,  registration  is  now  of  no  avail  for  this  purpose  :  Ex  parte  Izard,  23  Ch.  D. 
409  ;  Swift  v.  Punnell,  24  Ch.  D.  210. 

8.  A  mortgage  of  all,  or  substantially  all,  a  man's  property,  whether  he  be  in   Mortgage 
trade  or  not,  is  an  act  of  bankruptcy  and  void,  as  being  fraudulent  within  the   ^  ^  ^^ 
Bankruptcy  Act,  1883,  s.  4,  1  (b),  if  made  to  secure  a  past  debt,  Re  Wood,  debtor's 
L.  R.  7  Ch.  302  ;  He  Sinclair,  26  Ch.  D.  819  ;  unless  the  mortgage  be  made  in   P"*P®"y» 
pursuance  of  a  bond  fide  agreement  made  at  the  time  of  the  advance.  Ex  parte 
Izard,  L.  K.  9  Ch.  271  ;  Ex  parte  Kilner,  13  Ch.  D.  245 ;  Ex  parte  Kauxwell, 
23  Ch.  D.  626,  not  contemplating  the  postponement  of  the  mortgage  until  the 
eve  of  insolvency :  Ex  parte  Fisher,  L.  R.  7  Ch.  636 ;  Ex  parte  Burton,  13 
Ch.  D.  102.    But  an  assignment  by  way  of  mortgage  of  all  a  man's  property  for 
a  substantial  present  advance,  Pennell  v.  Reynolds,  11  C.  B.  N.  S.  709  ;  or  for  a 
past  debt  and  a  substantial  present  advance,  Mercer  v.  Peterson,  L.  R.  2  Ex. 
304,  3  Ex.  104 ;  Ex  parte  Reed,  L.  R.  14  Eq.  686 ;   Ex  parte  Ellis,  2  Ch.  D.  797 ; 
provided  the  advance  be  bond  fide  for  his  benefit  (^Ex  jmrte  Johnson,  26  Ch.  D. 
338 ;  Re  Rees,  [1894]  A.  C.  135) ;  or  for  a  past  debt  and  future  advances  agreed 
to  lie  made,  and  afterwards  in  fact  made,  provided  there  is  a  bond  fide  promise 
to  make  them,  though  not  legally  binding  (^Em  jfarte  Wilki?ison,  22  Ch.  D.  788), 
is  not  invalidated  by  the  Bankruptcy  Act 

The  question  whether  a  mortgage  of  the  whole  of  the  debtor's  present  and 
future  property,  even  for  a  present  advance,  would  be  enforceable  as  a  whole 
by  the  Court,  must  be  considered  an  open  one,  see  Coombe  v.  Carter,  86  Ch.  D. 
348  ?  Tailby  ▼.  Official  Receiver,  18  App.  Cas.  528  ;  Re  Turean,  40  Ch.  D.  5. 

4-  A  voluntary  conveyance  made  in  favour  of  a  creditor,  with  the  object   Fraudu- 
of  giving  him  a  preference  over  the  other  creditors,  by  a  person  who  is  lent  prefer- 
adjudged  bankrupt  within  three  months  afterwards,  is  void  against  the  trustee  ^^^^ 
in  bankruptcy  or  liquidation,  as   being  a  fraudulent   preference  within  the 
Bankruptcj  Act,  1883,  b.  48,  and  by  s.  4  (1)  (c),  any  fraudulent  preference  is 
an  act  c^  bankruptcy.    But  if  the  security  be  given  under  pressure,  or  in  pur- 
«iance  of  an  antecedent  agreement :  Ex  parte  Craten,  L.  R.  6  Ch.  70 ;  SmitJi  v. 
PUgrim,  2  Ch.  D.  127  ;  Ex  parte  Hodgkin,  L.  R.  20  Eq.  746 ;  decisions  on  the 
Act  of  1869.  or  if  it  be  made  for  the  protection  of  the  debtor,  New  Prance,  ^'e., 
▼.  JIunting,  [1897]  2  Q.  B.  19,  it  will  not  be  within  that  enactment. 

But  the  most  important  matters  to  notice  are  the  requirements  of  the  Bills   Bills  of 

■tQ  2  SaleActai 
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of  Sale  Acts,  1878  and  1882  (41  k  42  Vict.  c.  81,  and  45  &;  46  Vict.  c.  43). 
Those  Acts  (which  by  s.  8  of  the  Act  of  1882  are  to  be  read  together  as  one 
Act)  apply  to  all  bills  of  sale  of  *'  personal  chattels  *'  given  as  security  for  the 
payment  of  money  (with  the  exception,  so  far  at  least  as  the  Act  of  1882  is 
concerned,  of  debentures  of  companies,  see  s.  17,  and  infra\  including  (Bills 
of  Sale  Act,  1878,  s.  4,  and  Bills  of  Sale  Act,  1882,  s.  3)  assignments,  transfers, 
declarations  of  trust  without  transfer,  inyentories  of  goods  with  receipts  thereto 
attached,  or  receipts  for  the  purchase  money  of  goods  and  other  assurances  of 
personal  chattels,  powers  of  attorney,  authorities  or  licences  to  take  possession 
of  personal  chattels  as  security  for  any  debt,  and  agreements,  whether  intended 
or  not  to  be  followed  by  the  execution  of  any  other  instrument,  by  which  a  right 
in  equity  to  any  personal  chattels  or  to  any  charge  or  security  thereon  is  con- 
ferred :  Esc  parte  Parsoru,  16  Q.  B.  D.  532  ;  Hx  parte  Hubbard,  17  Q.  B.  D, 
690  ;  mitan  v.  Tucker,  39  Ch.  D.  669  ;  Xewlote  v.  Shrewsbury,  21  Q.  B.  D.  41  ; 
Ch4irle8toorth  v.  Mills,  [1892]  A.  C.  281.  Bond  fide  leases  with  powers  of  clis- 
tress  are  not  generally,  though  under  certain  circumstances  they  may  be  biUs 
of  sale,  Lee  v.  Saundwood  Colliery  Company,  [1897]  1  Gh.  373.  An  instrument 
charging,  &c.,  imported  goods,  executed  prior  to  their  deposit  in  a  warehouse, 
&c.,  t)r  to  their  being  reshipped  for  export,  or  delivered  to  a  purchaser,  not 
being  the  person  giving  such  instrument,  is  not  a  bill  of  sale  ;  see  the  Bills  of 
Sale  Act,  1891,  54  &  55  Vict.  c.  35. 

The  Bills  of  Sale  Act,  1878,  only  applies  where  the  chattels  remain  in  the 
'* possession  or  apparent  possession"  of  the  grantor  (s.  8),  and  neither  Act 
applies  to  a  security  accompanied  by  delivery,  or  where  the  goods  are  already 
in  the  creditor's  possession  :  Charlesworth  v.  MilU,  [1892]  A.  C.  231  ;  or  to 
goods  sold  by  a  husband  to  his  wife  remaining  in  the  house  where  the  husband 
and  wife  live :  liamsay  v.  Margrett,  [1894]  2  Q.  B.  18  ;  Re  Satterthtcailr,  2 
Manson,  52  (1895).  It  has  been  held  that  the  Acts  do  not  include  a  delivery 
order  as  to  furniture  warehoused  in  the  borrower's  name,  Grigg  v.  Xatianal, 
^Y.,  Co,,  [1891]  3  Ch.  206  ;  or  an  agreement  between  a  principal  and  his  agent 
making  goods  in  the  agent's  hands  security  for  his  advances  to  his  principal, 
MorrU  v.  DelobbrUFlipo,  [1892]  2  Ch.  352.  As  to  the  difference  between 
"  apparent  possession  "  under  the  Bills  of  Sale  Acts,  and  "  reputed  ownership  " 
under  the  Bankruptcy  Act,  see  2  Da  v.  Prec.,  Part  II.,  p.  1 55  et  *eq. 

The  expression  "  personal  chattels "  (Bills  of  Sale  Act,  1878,  s.  4)  means 
goods,  furniture,  and  other  articles  capable  of  complete  transfer  by  delivery, 
and  also  (when  separately  assigned  or  charged),  fixtures  and  growing  crops, 
and  (whether  separately  assigned  or  charged,  or  not)  "  trade  machinery,"  as 
defined  by  the  Act  of  1878,  s.  5, ».«.,  machinery  used  in  any  factory  or  work- 
shop, other  than  fixed  motive  power,  fixed  power  machinery,  and  the  pipes  for 
steam,  gas,  and  water.  Ex  parte  Moore,  14  Ch.  D.  879 ;  Tophaw  v.  Greentlde, 
^•<7.,  Co.,  37  Ch.  D.  281.  But  fixtures  (other  than  "trade  machinery"  as  so 
defined),  or  growing  crops  when  respectively  assigned  or  charged  with  the  land 
or  buildings,  by  the  savie  instrument,  are  not  to  be  deemed  to  be  separately 
assigned  or  charged,  and  therefore  to  come  within  the  Acts,  by  reason  only 
that  they  are  assigned  by  separate  words,  or  that  power  is  given  to  sever  them 
from  the  land  or  building,  without  otherwise  taking  possession  of  or  dealing 
with  such  land  or  building  (BiUs  of  Sale  Act,  1878,  s.  7).  It  has  been  held 
that,  notwithstanding  the  Act,  a  valid  security  may  be  given  upon  ** trade 
machinery  "  aflBxed  to  the  land  by  an  ordinary  mortgage  of  the  land,  without 
any  express  assignment  or  mention  of  such  fixed  trade  machinery,  or  of 
fixtures  generally  (which  of  course,  by  the  general  law,  and  d  fortiori^  under 
the  C.  A.,  1881,  s.  6,  pass  by  a  conveyance  of  the  land),  hi  re  Yates,  38  Ch,  D. 
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112  ;  and  this  is  so  even  if  there  is  an  express  assignment  of  fixtures  (including    NoTS  on 
fixed  trade  machinery)  with  the  land,  provided  no  power  is  given  to  deal  with    Bilm  of 
them  separately  from  the  land,  Re  Brooke,  [1894]  2  Ch.  600  ;  but  not  if  power       ^^^ 
is  given  to  deal  with  them  apart  from  the  land,  Climpwn  v.  Coles^  23  Q.  B.  D. 
465 ;  nor  if  the  personal  chattels  are  dealt  with  qud  personal  chattels,  Small  v. 
Netiimal  Pravineial  Bank  of  England,  [1894]  1  Ch.  686. 

A  mortgagor  cannot  as  between  himself  and  his  mortgagee  in  the  absence  Removal 
of  special  agreement  remove  fixtures  put  up  by  himself  even  if  they  are  trade  ^  trade 
fiitares,  Huhwn  v.  Gorringe,  [1897]  1  Ch.  182.    But  a  tenant  of  a  mortgagor  fi^*'*'^- 
in  possession  may  remove  trade  fixtures  put  up  by  himself  after  the  mortgage ; 
and  where  trade  machinery  is  supplied  to  him  by  a  stranger,  and  affixed  to  the 
land  after  the  mortgage  on  an  agreement  that  until  payment  they  are  not  to 
become  his  property,  and  that  in  default  of  payment  at  the  proper  time  the 
per&ons  supplying  them  may  enter  and  remove  them,  that  person  may  remove 
them  as  against  the  mortgagee.    The  question,  whether  in  either  of  these  cases, 
fixtures  can  be  removed  which  were  affixed  to  the  land  before  the  mortgage, 
has  not  been  decided ;  but  it  is  submitted  that  they  can  be  removed,  on  the 
ground  that  the  mortgagor  cannot  confer  on  the  mortgagee  a  greater  right  to 
the  fixtures  than  he  has. himself  :  Gough  v.  Wood,  [1894]  1  Q.  B.  713. 

6.  A  bill  of  sale  is  void  (except  as  against  the  grantor)  in  respect  of  any  As  to  the 
chattels  not  specifically  described  in  a  schedule :  Bills  of  Sale  Act,  1882,  s.  4.   chattels 
As  to  what  is  a  specific  description,  see  Carpenter  v.  Been,  23  Q.  B.  D.  566  »        •     ^ 
Barideon  v.  CarUon  Bank,  [1893]  1  Q.  B.  82,    A  bill  of  sale  is  also  void  *^8^®^ 
(except   as    against  the  grantor)  in  respect  of  any  chattels  which  are  so 
described,  of  which  the  grantor  was  **  not  the  true  owner "  at  the  time  of  its 
execution  (Bills  of  Sale  Act,  1882,  s.  5),  Ht  parte  Barnett,  88  W.  R.  351.     But 
these  sections  are  not  to  apply  to  crops  actually  growing  at  the  time  of  execu* 
tioD  of  the  bill  of  sale,  or  to  fixtures,  plant,  or  "  trade  machinery,"  substituted 
for  those  specifically  described  (Bills  of  Sale  Act,  1882,  s.  6).    A  cabdriver's 
horses  are  not  plant :  London  and  Baetern  Counties  Loan  and  Biscount  Co.  v. 
Creasey,  [1897]  1  Q.  B.  768. 

A  bill  of  sale  by  way  of  security  is  void  as  against  a  previous  unregistered  bill    *'  True 
of  sale  by  way  of  absolute  assignment  (and  therefore  not  altogether  void,  e.^.,   owner, 
in  favour  of  the  grantor^s  wife),  of  the  same  chattels ;  inquiry  should  therefore   Previous 
always  be  made  in  taking  a  bill  of  sale  whether  any  such  assignment  has  been   ^^^^^jf.',. 
previoualy  made  :  Tuck  v.  SovtJtem  Counties  BeposU  Bank,  42  Ch.  D.  471.    But   ^*^  ^^ 
a  grantor  of  chattels  by  a  bill  of  sale  by  way  of  mortgage  is  still  the  '*  true 
owner**  of  the  chattels  within  that  section,  and  may  execute  a  subsequent 
valid  bill  of  sale  of  the  same  chattels,  TJiomas  v.  Searles,  [1891]  2  Q.  B. 
408.     The  legal  owner  of  chattels  is  the  **  true  owner "  within  s.  5,  whether 
he  is    aJso  equitable  owner  or   only  trustee  for  another  person,  £x  parte 
Williams,  [1892]  2  Q.  B.  591.    A  person  entitled  to  a  joint  beneficial  interest 
in  chattels  is  also  the  "  true  owner,"  Ex  parte  Pratt,  7  Mor.  132  ;  Bills  of  Sale 
Act,  1882,  s.  5. 

A  general  assignment  in  the  body  of  the  instrument  (or,  it  seems,  in  the  After- 
schedule),  of  all  after-acquired  chattels,  or  of  all  other  existing  chattels,  makes  acquired 
the  whole  bill  of  sale  void  for  all  purposes,  whether  against  the  grantor,  or  not,  chattels, 
as  not  being  in  accordance  with  the  statutory  form  (Bills  of  Sale  Act,  1882, 
8.  9),  nemos  v.  Kelly,  13  App.  Cas.  506.    In  fact,  future  chattels,  or  chattels 
not  admitting  of  a  specific  description,  cannot  now  be  charged,  with  the  excep- 
tion of  the  matters  mentioned  in  Bills  of  Sale  Act,  1882,  s.  6,  which  should  be 
described  in  the  schedule ;  a  covenant  to  replace  chattels  destroyed  or  worn  out 
does  not,  however,  invalidate  a  bill  of  sale,  Seed  v.  Bradley,  [1894]  1  Q.  B.  319. 
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A  floating  charge  over  the  stock  or  assets  of  a  business,  can  now  only  be  made 
in  the  case  of  debentures  of  a  joint- stock  company,  see  p.  155. 

6.  A  bill  of  sale  must  truly  state  the  consideration  for  which  it  was  given, 
otherwise  it  is  made  void  "  in  respect  of  the  personal  chattels  comprised  therein : " 
Bills  of  Sale  Act,  1882,  s.  8  ;  but  not  absolutely  void  under  Bills  of  Sale  Act, 
1882,  s.  9,  e.g.j  as  regards  the  covenant  to  pay  :  Heseltifte  v.  Simmons^  [1892]  2 
Q.  H.  547.  It  is  sufficient  if  the  facts  are  accurately  stated  either  as  to  their 
legal  effect  or  as  to  their  mercantile  business  effect,  though  they  may  not  be 
st-ated  with  strict  accuracy :  Uio  jparte  JohmtoHy  26  Ch.  D.  338.  The  con- 
sideration need  not  consist  of  a  present  advance  to  the  mortgagor,  but  may 
consist,  e.g.y  of  a  pre-existing  debt,  of  the  payment  of  debts  owing  by  the  mort- 
gagor to  a  third  person,  or  of  a  covenant  to  take  up  current  liabilities  of  the 
mortgagor,  and  may  require  statement  in  a  recital,  to  which  there  would  be  no 
objection  under  the  Act ;  no  part  of  an  alleged  advance  must  be  retained  by  the 
mortgagee  for  commission  or  otherwise,  but  there  maybe  a  set-off  of  an  existing 
debt  arising  independently  of  the  transaction  in  hand  :  Ex  parte  Joknifon,  26 
Ch.  D.  338  ;  SJiarj?  v.  McUeni-y,  38  Ch.  D.  427  ;  Uiehardson  v.  JJarHi,  22 
Q.  B.  D.  268. 

7.  Every  condition,  defeasance,  or  declaration  of  trust  not  contained  in  the 
body  of  the  bill  of  sale,  shall  be  written  on  the  same  paper  or  parchment  for 
the  purposes  of  registration,  otherwise  the  registration  shall  be  void  :  Bills  of 
Sale  Act,  1878,  s.  10  (3).  So  that  a  collateral  promissory  note  avoids  the  bill  of 
sale,  Mtmetary  Advance  Co.  v.  Cater ^  20  Q.  B.  D.  785  j  and  where  simple  interest 
was  reserved  by  the  bill  of  sale,  a  collateral  security  for  the  principal  sum 
secured  by  the  bill  of  sale  at  compound  interest  avoided  it,  Edward*  v.  Marcus, 
[1894]  1  Q.  B.  587 ;  but  not  the  mere  deposit  of  a  policy  of  assurance  as  collateral 
security,  Carj)ff»tifr  v.  Dee7i,  23  Q.  B.  D.  566  ;  or  a  collateral  agreement  that  out 
of  the  advance  a  pre-existing  debt  shall  be  paid,  Thomas  v.  Searlefy  [1891]  2 
Q.  B.  408.  In  addition  to  this  it  seems  that  the  bill  of  sale  will  be  void  under 
s.'  9  of  the  Act  of  1882,  as  not  being  in  acconlance  with  the  statutory  form,  unless 
all  the  terms  of  the  bargain  appear  upon  its  face,  l^e  v.  Barnes,  17  Q.  B.  D. 
77  ;  Watson  v.  Stricklarid,  19  Q.  B.  D.  391  ;  S/Mrj}  v.  McHtanry,  38  Ch.  D.  427. 
A  collateral  agreement  that  a  bill  of  sale  should  not  be  made  available  until 
the  grantee  has  exhausted  certain  other  securities  for  the  advance  has,  however, 
been  held  not  to  avoid  the  bill  of  sale,  either  as  being  a  term  for  the  **  defeas- 
ance" of  the  security  (Bills  of  Sale  Act,  1878,  s.  10  (3)),  or  as  not  being^ 
in  accordance  with  the  form  in  the  schedule  (Bills  of  Sale  Act,  1882,  s.  9), 
Heseltine  v.  Sintnimis,  [1892]  2  Q.  B.  547. 

8.  A  bill  of  sale  given  in  consideration  of  any  sum  under  £30,  is  absolutely 
void  (Bills  of  Sale  Act,  1882,  &  12),  Davis  v.  UsJurr,  12  Q.  B.  D.  490  ;  DarUno  v. 
Bland,  [1897]  1  Q.  B.  125. 

9.  A  bill  of  sale  does  not  protect  chattels  against  a  distress  under  a  warrant 
for  taxes  or  rates  (Bills  of  Sale  Act,  1882,  s.  14)  ;  but  this  section  does  not  apply 
where  proceedings  for  the  recovery  of  the  rate  have  been  taken  in  the  County 
Court  under  s.  261  of  the  Public  Health  Act,  1875,  and  not  by  distress  warrant 
under  s.  256  :  Local  Board  of  mmbledon  v.  Underwood^  [1892]  1  Q,  B.  836.  Ab 
to  covenants  for  payment  of  rates  and  taxes,  see  p.  153. 

10.  Chattels  assigned  under  a  bill  of  sale  are  not  to  be  seized  or  taken  pos- 
session of  by  the  grantee  for  any  other  than  the  causes  specified  in  Bills  of  Sale 
Act,  1882,  s.  7,  namely — (1)  default  in  payment  of  the  money  secured  at  the 
time  provided  for  payment,  or  in  the  performance  of  any  covenant  or  agreement 
*^  necessary  for  maintaining  the  security";  (2)  bankruptcy  of  the  grantor  (a 
case  in  which  the  grantee's  title  would  generally  have  been  defeateil  by  the 
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npated  ownership  clause  ia  the  Bankruptcy  Acts,  see  p.  l-4(>),  ov  a  didircss  for    Note  on 
rent,  rates,  or  taxes  ;  (3)  fraudulent  removal  of  the  goods  ;  (4)  non-production,     Bills  of 
without  reas  'nable  excu.<^e  on  demand  in  writing,  of  the  last  receipts  for  rent,       Sale. 
rates,  and  taxes,  ISx  parte  Wickewt,  [1898]  1   Q.  B.  543  ;  (6)  an  execution 
imder  a  judgment  against  the  grantor.     The  chattels  must  remain  on  the 
premises  after  seizure  for  five  clear  days  before  they  are  removed  or  sold  (Bills 
of  Sale  Act,  1882,  s.  13),  within  which  time  the  Court  is  empowered  to  interfere 
to  restrain  the  removal  or  sale  on  sufficient  cause  (Bills  of  Sale  Act,  1882, 
8.  7) ;  b'lt  this  provision  is  for  the  be  lefit  of  the  grantor  only,  and  does  not  give 
his  landlonl  any  rights,  'Jh/nlinsoa  v.  GmMolidated  Credit  Co,,  24  Q.  B.  D.  135. 
A  power  of  seizure  in  breach  of  this  section,  will  make  the  whole  bill  of  sale 
void  (Bills  of  Sale  Act.  1882,  s.  9)  ;  see  pp.  153, 154. 

11.  A  bill  of  sale  is  absolutely  void  unless  attested  as  regards  the  execution   Attesta- 
by  the  grantor  by  one  or  more  credible  witness  or  witnesses,  not  being  a  party  t^^n. 

or  parties  (Bills  of  Sale  Act,  1882,  ss.  8,  10).  A  bill  of  sale  is  void  as  not  being 
in  the  form  of  the  schedule  (Bills  of  Sale  Act,  1882,  s.  9),  if  the  addresses  and 
descriptions  of  the  witnesses  do  not  appear  in  the  attestation  clause  ;  and  it  is 
Qot  sufficient  that  they  appear  in  the  affidavit  of  registration,  Parsons  v.  Brand, 
25  Q.  B.  D.  110;  nor  is  an  address  sufficient  without  a  description,  Sims  v. 
TniLUfpe,  [1897]  1  Q.  B.  24. 

12.  A  bill  of  sale  is  absolutely  void,  even  as  against  the  grantor,  unless  it  is  Begbtra-] 
i^tered  under  the  Bills  of  Sale  Act,   1878,  s.  10,  within  seven  clear  days  after  tion. 
execution,  and  the  registration  must  be  renewed  every  five  years  :  Bills  of  Sale 

Act,  1878,  s.  II  ;  Bills  of  Sale  Act,  1882,  s.  8.  Non-renewal  under  the  Bills  of 
Sale  Act,  1878,  rendered  a  bill  of  sale  void  only  as  against  strangers  ;  but  now 
non-renewal  renders  it  absolutely  void,  even  as  between  grantor  and  grantee  : 
Bills  of  Sale  Act,  1882.  s.  8  ;  Fenti>n  v.  Blythr,  25  Q.  B.  D.  417.  If  the  affidavit 
of  execution  be  sworn  before  the  solicitor  of  the  grantee  the  bill  of  sale  will  be 
void,  Ba\er  v.  Amhrose,  [1896]  2  Q.  B.  372. 

13.  The  device  formerly  in  use  of  evading  registration  by  renewing  the  bill   Renewal 
of  sale  from  time  to  time  within  the  time  allowed  for  registration,  was  put  an  ^^  ^^^ 
end  to  by  the  Bills  of  Sale  Act,  1878,  s.  9. 

14.  A  bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of  money  Bills  of 
by  the  grantor  thereof,  is  void  unless  made  in  accordance  with  the  form  in  the  ^^®  ^^^i 
schedule  to  the  Bills  of  Sale  Act,  1882,  s.  9.    The  following  is  a  copy  of  the   ^®®2'  *•  ^* 
schedule : — 

FoBM  OF  Bill  of  Sale. 

This  indenture,  made  the day  of ,  between  A.  B.  of ,  of  the  one  Statutory 

part  and  C.  D.  of ,  of  the  other  part,  witnesseth  that  in  consideration  form  of  bill 

of  the  sum  of  £ now  paid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said  ®^  "*•• 

A  B.  hereby  acknowledges  [or  whatever  else  tlus  consideration  niay  he],  he,  the 
nld  A.  B.,  doth  hereby  assign  unto  C.  D.,  his  executors,  administrators,  and 
asigns,  all  and  singular  the  several  chattels  and  things  specifically  described 
in  the  schedule  hereto  annexed,  by  way  of  security  for  the  payment  of  the  sum 

of  £ ,  and  interest  thereon  at  the  rate  of per  cent,  per  annum  [or  what- 

eter  «Icer  miy  he  the  rate'].  And  the  said  A.  B.  doth  further  agree  and  declare, 
that  he  will  duly  pay  to  the  said  C.  D.  the  principal  sum  aforesaid,  together 

with  the  interest  then  due,  by  equal payments  of  £ on  the day  of 

[<»r  whatever  else  may  he  the  stipulated  times  or  time  of  payment].    And 

the  said  A.  B.  doth  also  agree  with  the  said  C.  D.  that  he  will  [here  insert  terms 
as  to  insurance,  payment  of  rent,  or  otherwise,  which  the  parties  may  agree  to 
fsT  the  wueintenanoe  or  defeasance  of  the  seourity]. 
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NoTK  ON        Provided  alwa3r8,  that  the  chattels  hereby  assigned  shall  not  be  liable  to 

Bills  of    seizure,  or  to  be  taken  possession  of  by  the  said  C.  D.  for  any  cause  other  than 

^^^       those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 

Bills  of    •    ^^^2- 

Sale  Act,  In  witness,  &c. 

*  ®     •        Signed  and  sealed  by  the  said  A.  B.,  in  the  presence  of  me,  E.  F.  ^add 
witness's  name,  address,  and  d*iSoription'], 

The  impediments  which  the  Act  of  1882  has  imposed  in  the  way  of  securities 
(other  than  **  debentures  "  of  companies)  upon  chattels  are  such  as  to  render 
such  securities  too  precarious  to  be  of  much  utility  even  after  registratioii, 
which  is  absolutely  necessary  to  make  them  of  any  avail  even  as  against  the 
grantor.  The  requirement  that  every  "  bill  of  sale  **  shall  be  in  accordance 
with  the  form  in  the  schedule  to  the  Act,  which  contains  a  formal  assignment 
of  the  chattels,  is  necessarily  inapplicable  to  some  instruments  (such  as  a 
declaration  of  trust  without  transfer),  which  are  included  in  the  definition  of  a 
**  bill  of  sale,*'  and  as  to  ordinary  bills  of  sale  in  which  the  chattels  are  assigned, 
has  given  rise  to  very  great  doubt  as  to  the  extent  to  which  additions  and 
variations  may  be  introduced  into  the  statutory  form. 
General  The  rule  of  construction  which  was  laid  down  in  Eas  2Mirte  Stanford,   17 

effect  of        Q.  B.  D.  269,  viz.,  that  a  divergence  is  material  only  when  it  gives  the  bill  of 
^  ^*  sale  a  legal  effect  other  than  it  would  have  if  drawn  in  the  statutory  form,  has 

been  much  narrowed  by  Tlionuu  v.  Kelly,  13  A.  C.  606,  where  it  was  laid  down 
that  a  bill  of  sale  is  void  whenever  it  departs  from  the  form  in  anything  that  is 
characteristic  of  that  form  ;  for  example,  by  the  omission  of  the  proviso  as  to 
8.  7  of  the  Bills  of  Sale  Act,  1882,  though  such  omission  would  not  in  any  way 
alter  the  legal  effect  of  the  bill.  But  the  Insertion  of  a  covenant  to  replace 
articles  worn  out  is  "  for  the  maintenance  of  the  security,"  and  not  a  divergence 
from  the  form  in  the  schedule,  Seed  v.  Bradley,  [1894]  1  Q.  B.  319. 

And  as  to  the  importance  of  avoiding  unnecessary  complication  and  prolixity, 
8ce/?<?r  Fry,  L.J.,  in  Ex  parte  Stanford,  uhi  snpra  ;  Audper  Lord  Esher,  Bff.R., 
in  Furher  v.  Cohh,  18  Q.  B.   D.  494.    All  alterations  or  additions  should  be 
avoided,  except  such  as  are  sanctioned  by  the  reported  cases  or  are  otherwise 
clearly  within  the  words  in  italics  in  the  form.    The  bill  must  not  include  any- 
thing besides  personal  chattels,  e.g.,  tenant  right,  Cochrane  v.  Enttcistlrj  2o 
Names  and    Q.  B.  D.  116.    If  the  names  and  descriptions  of  the  parties,  though  ambiguous, 
a.escnp*        ^re  such  as  would  be  held  good  in  any  mercantile  document,  the  bill  of  sale  will 
°?  ^ot  ^  rendered  void  on  account  of  that  ambiguity.  Simmons  v.   Woodtoard^ 

*^     '         [1892]  A.  C.  100  ;  the  omission  of  the  addi-ess  of  the  grantee  renders  the  Bill  of 

Sale  void,  Altree  v.  Altree,  [1898]  2  Q.  B.  267. 
As  to  The  sum  secured  must  consist  of  a  principal  sum  and  rateable  interest,  the 

2^0  J^d  rate  of  interest  being  clearly  stated,  Myers  v.  Elliott,  16  Q.  B.  D.  526,  Blunken- 
stein  V.  Robertson,  24  Q.  B.  D.  643  ;  it  may  be  payable  by  instalments,  consist- 
ing partly  of  Interest  down  to  the  time  of  each  payment  as  contemplated  by  the 
statutory  form,  Linfoot  v.  Pockett,  [1895]  2  Ch.  835  ;  and  the  payments  may  be 
unequal,  the  expression  in  the  form  "  by  equal  payments  "  being  directory  not 
obligatory,  Be  Clearer,  18  Q.  B.  D.  489.  Interest  may  be  reserved  in  any  form, 
e.g,,  \s.  in  the  pound,  Lumley  v.  Simmons,  34  Ch.  D.  698 ;  but  interest  upon 
interest  must  not  be  reserved.  Dresser  y.  Townsead,  81  L.  T.  Jo.  230. 

The  instalments  must  not  consist  partly  of  an  agreed  sum  for  interest  and 
bonus,  it  being  impossible  to  say  how  much  is  interest  and  how  much  bonus, 
Myers  v.  Elliott,  16  Q.  B.  D.  526  ;  indeed,  no  bonus  must  be  added  to  the  sum 
secured,  Ra  Ullliams,26  Ch.  D.  656.    The  whole  amount  may  be  made  payable 


time  of 
payment 
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on  £ulare  to  pay  one  instalment  of  capital  with  interest  on  the  capital  unpaid    Notb  on 
down  to  that  time,  Lnmley  v.  Simmont^  34  Ch.  D.  698  ;   but  if  the  instalments    Bills  ov 
consist  partly  of  capitalised  Interest,  such  a  provision  avoids  the  bill  of  sale,  as       Sale. 
it  makes  interest  payable  before  it  has  accrued,  Myers  v.  Elli^ftt^  ubi  supra ;   nniTTf 
Sae  V.  Mutual,  J^c,  Association,  56  L.  T.  (N.  S.)  631.    An  inaccuracy  with   g|jg  ^^^ 
regard  to  the  provisions  for  paying  iustalments,  e,g,,  where  the  principal  sum    1882,  s.  9. 
was  not  an  exact  multiple  of  the  instalments  agreed  upon,  and  the  last  instal- 
ment must  therefore  be  somewhat  less  than  the  amount  stated,  was  held  in 
Simmons  v.  Woodward,  [1892]  A.  C.  100,  not  to  invalidate  the  bilL 

The  principal  may  be  made  payable  in  one  payment  with  interest  at  a  fixed 
date,  with  subsequent  interest  in  case  of  default,  Watkins  v.  Ecans,  18  Q.  B.  D. 
386 ;  but  must  not  be  payable  **  on  demand,*'  Sibley  v.  Higgs,  15  Q.  B.  D. 
619. 

Sums  which  may  be  paid  by  the  grantee  for  insurance,  rent,  &c.,  may  be 
secured  by  the  bill  of  sale,  though  both  the  amount  and  time  of  payment  are 
imcertain ;  bat  a  power  of  seizure  on  default  of  payment  of  such  sums  will 
invalidate  the  bill,  Toplry  v.  Corsbt^,  20  Q.  B.  D.  350.  The  time  for  payment 
may  depend  on  a  contingency,  Lnmley  v.  SimmonSy  34  Ch.  D.  698 ;  but  a  bill  of 
sale  to  secure  a  surety  against  whatever  money  he  might  be  called  upon  to  pay 
is  void,  Hughes  v.  Little,  18  Q.  B.  D.  32  ;  and  so,  it  seems,  would  be  a  bill  of 
sale  to  secure  future  advances,  or  an  account  current  with  a  bank,  Cmh  v. 
Tayhyr,  3  Times  L.  R.  800. 

Kepayment  must  be  made  to  the  person  who  finds  the  money,  to  whom  also 
the  property  must  be  assigned,  Melville  v.  Striftger,  13  Q.  B.  D.  392  ;  where  a 
bill  of  sale  mixing  up  several  separate  mortgages  was  held  void. 

With  reference  to  provisions  for  the  **  maintenance  or  defeasance  of  the   Terms  for 
security,"  it  is  important  to  remember  that  if  a  jfotcer  of  seizure  is  given  on   the 
breach  of  covenants,  whether    expressly  or    by  implication,  they  must   be    **'"*"^*«" 
covenants  "  necessary  for  maintaining  the  security,"  and  otherwise  comply  with   ^^^^  ^^ 
fi.  7,  otherwise  the  bill  of  sale  will  be  void  as  altering  the  legal  effect  of  the    of  the 
statutory  form,  which  provides  against  seizure  for  any  cause  except  those   security." 
specified  in  s.  7  :  J)avis  v.  Burton,  10  Q.  B.  D.  414  ;  11  Q.  B.  D.  537;  Furber  v. 
Cobb,  18  Q.  B.  D.  494.    If  the  money  is  made  payable  on  breach  of  covenants, 
a  power  of  seizure  on  breach  is  implied,  Jiarr  v.  Kingsford,  56  L.  T.  (N.  S.)  86L 
If,  on  the  other  hand,  no  power  of  seizure  on  breach  is  given  or  implied,  it  is 
only  necessary  that  the  covenants  should  be  terms  **for  the  maintenance  or 
defeasance  of  the  security,"  Topley  v.  Corsbie,  20  Q.  B.  D.  350. 

A  cavenant  to  insure  and  produce  the  receipts  for  premiums  is  "  necessary   As  to 
for  maintaining  the  security  "  ;  and  a  bill  of  sale  containing  such  a  covenant   insurance, 
is  good  in  spite  of  a  general  power  of  seizure  in  case  of  non-performance  of  any   Payment 
covenant  or  agreement,  Hamtnond  v.  Harking,  12  Q.  B.  D.  291.    A  covenant  to   ®^™^^>  *^' 
pay  rent,  rates,  and  taxes,  and  other  outgoings  of  the  premises  in  which  the 
chattels  are,  is  also  "  necessary,  &c.,"  but  the  covenant  to  produce  the  receipts 
must,  if  a  power  of  seizure  is  given  on  default,  comply  with  BiUs  of  Sale  Act, 
1882,  8.  7  (4),  i.«.,  the  non-production  must  be  "  without  reasonable  excuse,"  and 
"on  demand  in  writing,"  Davis  v.  Burton,  11  Q.  B.  D.  537  ;  Barr  v.  King^ord, 
66  L.  T.  (N.  S.)  861 ;  if  a  power  of  seizure  is  not  given,  Topley  v.  Corsbie,  20 
Q.  B.  D.  350,  or  is  given  only  for  the  causes  specified  in  s,  7  of  the  Bills  of  Sale 
Act,  18«2,  Weardale,  ^c,  Co.  v.  Hodson,  [1894]  1  Q.  B.  698  ;  Cartwright  v. 
Began^  [1895]  1  Q.  B.  900,  a  covenant  to  produce  receipts  on  demand  is  good. 
A  covenant  to  replace  or  repair  goods  worn  out,  &c.,  has  been  held  "  necessary   As  to  re- 
fer maintaining  the  security,"  Furber  v.  Cobb,  18  Q.  B.  D.  494  ;  but  a  covenant   Placing  or 
to  bind  additional  or  substituted  goods  will  invalidate  the  security,  Thomas  v.    ^^[JJ^^ 
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Kelly f  13  App.  Gas.  506.  A  power  for  the  grantee  to  insure  or  pay  rents,  &c., 
or  repair,  in  default  of  the  grantor  doing  bo,  with  a  provision  that  any  moneys 
so  paid  by  the  grantee  with  interest  shall  be  a  clutrge  on  the  property,  is  within 
the  statutory  form,  and  does  not  infringe  s.  7,  inasmuch  as  it  gives  no  power  to 
seize  in  default  of  payment ;  but  if  the  moneys  so  paid  are  to  be  "  recoverable 
in  the  same  manner  as  the  principal  moneys  and  interest  hereby  secured,"  a 
power  of  seizure  is  imported  for  a  cause  not  specified  in  s.  7  (such  a  stipulation  not 
being  **  necessary,  &c."),  and  the  bill  of  sale  is  void,  Topley  v.  Corsbie,  20  Q.  B.  D. 
850.  A  covenant  not  to  remove  the  chattels  is  a  term  "  for  the  maintenance 
of,"  but  quare,  if  it  is  "  necessary  for  maintaining  the  security  "  so  as  to  justify 
a  power  of  seizure  on  breach  :  Furher  v.  Cohb^  18  Q.  B.  D.  494,  per  Sir  J. 
Hannen,  p.  505  ;  Topley  v.  Corsbte,  20  Q.  B.  D.  350,  j>er  A.  L.  Smith,  J.,  p.  353. 
A  covenant  by  the  grantor  to  pay  interest  on  mortgages  on  the  premises  in 
which  the  goods  might  be  (not  confined  to  such  mortgages  as  gave  a  power  of 
distress  over  goods),  or  a  provision  for  the  retention  of  the  bill  of  sale  by  the 
grantee  after  payment  of  the  amount  due,  are  each  sufficient  to  invalidate  it : 
WaUon  V.  Strickland,  19  Q.  B.  D.  891. 

A  statement  in  the  bill  of  sale  that  a  covenant  is  "  necessary  for  maintaining 
the  security  "  is  useless,  and  the  proviso  as  to  s.  7  does  not  save  the  instrument 
if  there  is  in  fact  power  to  seize  in  some  events  not  authorised  by  that  section. 
Furber  v.  Cobb^  ubi  vupra. 

A  bill  of  sale  may  be  executed  by  attorney,  and  the  grantee  is  not  necessarily 
excluded  from  being  such  attorney  ;  thus  a  power  given  to  a  creditor  in  default 
of  a  certain  payment  by  the  debtor,  to  tender  to  the  latter  a  bill  of  sale  for 
execution,  and  in  case  of  non-execution  for  seven  days  to  execute  the  bill  as 
attorney  for  the  debtor,  was  held  good :  Furnivall  v.  MudsoH,  [1893]  1  Ch. 
335. 

With  regard  to  covenants  for  title,  if  the  grantor  conveys  ''as  beneficial 
owner,"  the  bill  of  sale  is  void,  owing  to  the  covenants  for  title  imported  into 
it  by  B.  7  of  the  C.  A.,  1881,  Ex  paHe  Stanford,  17  Q.  B.  D.  259 ;  but  a 
covenant  for  further  assurance  may  be  inserted  {^Be  Cleaver,  18  Q.  B.  D.  489), 
though  it  has  not  been  held  to  be  "  necessary "  so  as  to  justify  a  power  of 
seizure  on  default. 

It  seems  safe  to  insert  an  express  power  of  seizure  conforming  to  s.  7.  as  this 
may  be  done,  and  some  doubt  has  been  expressed  as  to  whether:  &ach  a  power 
is  implied,  lie  parte  Official  Receiver,  Re  Morritt,  18  Q.  B.  D.  222 ;  Watkint  y. 
Evanit,  18  Q.  B.  D.  386.  A  power  to  break  open  doors  and  windows  for  the 
purpose  of  entry,  does  not  make  the  bill  of  sale  void,  Re  Morritt,  ubi  evpra  ; 
JAtmley  v.  SimmoHg,  34  Ch.  D.  698.  A  power  to  seize  on  bankruptcy  of  grantor 
may  be  inserted  if  it  does  not  exceed  the  power  given  in  s.  7  of  Bills  of  Sale  Act, 
1882,  JStT  parte  Allam,  14  Q.  B.  D.  43 ;  but  it  must  not  include  composition 
with  creditors,  Barr  v.  Kingsford,  56  L.  T.  (N.  S.)  861 ;  or  taking  the  benefit 
of  any  Bankruptcy  Act,  €Hlroy  v.  Rotoey,  59  L.  T.  (N.  S.)  223. 

A  power  of  sale  is  implied  in  every  bill  of  sale  by  the  power  of  seizure ;  the 
power  of  sale  given  to  mortgagees  by  s.  19  of  the  C.  A.,  1881,  is  not  incor- 
porated by  the  statutory  form :  Re  Morritt^  18  Q.  B.  D.  222 ;  Calrert  v. 
Thomas,  19  Q.  B.  D.  204 ;  nor  do  the  limitations  imposed  on  that  power  by 
8.  20  of  the  same  Act  apply  ;  an  express  power  of  sale  may  be  inserted  (i6.). 
By  s.  13  of  the  Act  of  1882,  the  chattels  are  not  to  be  removed  or  sold  for  five 
clear  days  from  the  day  they  were  seized  ;  and  by  the  proviso  of  s.  7,  the  Court 
may  within  such  five  days,  restrain  the  removal  or  sale,  so  that  a  power  to  sell 
on  default  of  payment  makes  the  bill  of  sale  void  :  Hetherington  v.  Groame,  13 
Q.  B.  D.  789.    Under  this  section  where  goods  have  been  seized  in  default  of 
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payment  of  instalments  and  the  grantor  offers  to  pay,  the  Court  has  poster  to     Notk  on* 
restrain  the  sale  :  Em  parte  Cotton,  11  Q.  B.  D.  301.    The  proceeds  of  sale  may     ^^^^  ^^ 
be  made  applicable  to  paying  off  incumbrances  on  the  goods,  costs  of  ware-         ^^'^" 
bousing,  and  other  expenses  :  Be  Cleaver,  18  Q.  B.  D.  489  ;  Lundey  v.  Sim-   g^i^  ^^ 
fmms,  34  Gh.  D.  698 ;  but  care  must  be  taken  that  the  words  are  not  wide   Sale  Act, 
enoa^  to  cover  expenses  not  properly  allowable,  as  then  the  bill  of  sale  will  be    1882,  s.  9. 
Toid  :  Calvert  v.  I'liomut,  19  Q.  B.  D.  204.    A  clause  exonerating  the  purchaser  Appliea- 
from  inquiring  whether  the  power  of  sale  had  become  exercisable,  Blaiherg  v.   tion  of 
Beckett,  18  Q.  B.  D.  96,  or  allowing  the  grantee  to  take  a  commission  on  the   proceetU 
Hde  as  auctioneer,  Furher  ▼,  Cobb,  18  Q.  B.  D.  494,  or  giving  him  power  to   o'«*^«- 
take  the  goods  himself  at  a  valuation,  I/yon  v.  Morrh,  19  Q.  B.  D.  139,  are 
each  sufficient  to  avoid  the  bill  of  sale. 

If  an  instrument  is  void  under  s.  9,  it  is  void  only  as  regards  the  "  personal   Effect  of 
chattels  "  comprised  in  it ;  if  it  refers  also  to  "  chattels  real  '*  it  may  be  effective   iii^^itiity. 
as  r^ardjs  them,  JRe  leaaeton,  [1895]  1  Q.  B.  333. 

An  actual  and  completed  sale,  followed  by  a  hiring  agreement,  if  a  separate   Erasiou  of 
and  distinct  dealing,  does  not  come  within  the  Bills  of  Sale  Acts  even  if  the   ^^^  Acts 
effect  of  the  whole  is  to  secure  money ;  the  case  is  otherwise  if  the  sale,  though    ^y  sale  and 
actual,  is  only  part  of  one  security  intended  to  be  completed  by  a  hire  agree- 
msskt,  Beckett  v.  Tovoer  Assets  Co,,  [1891]  1  Q.  B.  638. 

By  s.  17  of  the  Act  of  1882  it  is  enacted  that  "  Nothing  in  this  Act  shall  apply  Act  of 
to  any  debentures  issued  by  any  mortgage,  loan,  or  other  incorporated  company,   1882,  s.  17. 
a|id    secured  upon  the  capital  stock  or  goods,  chattels,  and  effects  of  such 
company." 

Hie  term  debenture  in  the  ordinary  meaning,  imports  a  debt — an  acknow- 
ledgment of  a  debt — and  a  covenant  to  pay ;  and  an  instrument  that  falls 
within  this  ordinary  meaning  is  a  debenture  under  this  section  and  is  excluded 
from  the  operation  of  the  Bills  of  Sale  Acts  :  Edmonds  v.  Blaina  Furnaces  Co,, 
36  Ch.  D.  215  ;  Lety  v.  Abereorris  Slate  and  Slab  Co,,  37  Ch.  D.  260  ;  but  a 
mere  memorandum  of  deposit  of  title  deeds  as  security  for  a  floating  balance, 
not  admitting  any  debt,  or  containing  a  promise  to  pay,  is  not  a  "  debenture," 
To^^am  V.  QreenMe^  dec,,  Co,,  37  Ch.  D.  281 ;  and  it  is  doubtful  if  a  deed  of 
charge  to  cover  debentures  is  a  '*  debenture"  or  not,  Richards  v.  Ocerseers  qf 
XtddermiMiter,  [1896]  2  Ch.  212 ;  an  industrial  society  is  not  a  ^*  company  " 
within  the  meaning  of  this  section,  O,  N,  R,  v.  Coal  Co-operative  Society, 
[18i«]  1  Ch.  1^7. 
As  to  imported  goods,  see  the  Bills  of  Sale  Acts,  1890  and  1891.  Imported 

See  farther  as  to  this  note,  the  Bills  of  Sale  Acts,  1878  and  1882,  by  Herbert   goods. 
Beed,  11th  ed.,  1897. 
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XXXVI, 

BILL  of  Sale  of  Pebsonal  Chattels,  nccordvag  to  ihs 
Statutory  fw^m  to  he  Registered.     WUk  Varla- 

TIONS  (a). 

Parties,  A.,  TrUgor,  1  (6) ;  B.,  mtgee,  2  (c) :  Witneth  that,  in 

conson  of  the  sum  of  £ now  pd  to  the  sd  A.  by  the  sd  B., 

the  rect  of  wch  the  sd  A.  hby  acknowes,  he,  the  sd  A.,  doth 
hby  assn  unto  the  sd  B.,  All  &  singr  the  sevl  chattels  &  things 
specifically  descd  in  the  schdle  hto  annexed  by  way  of  secy  for 

the  paymt  of  the  sum  of  £ &  intt  thron  at  the  rate  of 

p.a  p.a. :  And  the  sd  A.  doth  further  agree  &  declare  that  be 

will  duly  pay  to  the  sd  B.  the  ppal  sum  afsd  by  eql paymts 

of  £ on  the day  of ,  &c.,  togi*  with  the  intt  due 

at  the  respive  times  of  paymt  of  the  instalmts  of  the  ppal  {d) 
[or  covt  to  pay  the  whole  ppal  sv/m  with  intt  on  afiaed  date^ 
&  avibaeqt  intt  on  defavlt,  pp.  9  cfe  10,  forms  L  &  il]  (e)  : 
Proyd  always,  &  it  is  hby  agrd  &  decld  that  [if  the  sd  A.,  his 
exs  or  ads,  shl  at  any  time  make  default  in  the  paymt  of  any  of 


(a)  See  above,  pp.  146  at  9eq.^  note. 

(h)  Care  must  be  taken  correctly  to  describe  the  grantor's  name,  residence, 
and  occupation  in  the  bill  of  sale,  although  it  is  in  the  affidavit  accompanying 
registration  that  the  statute  requires  the  description  :  see  Act  of  1878,  s.  10  (2). 
As  to  the  names  and  descriptions  of  the  parties,  see  Simmoju  ▼.  Woodward^ 
[1892]  A.  C.  100.  The  name  and  address  of  the  grantee  must  be  given,  Altree 
V.  Altrety  [1898]  2  Q.  B.  267. 

(r)  The  following  variations  may  be  made  where  the  security  is  given  under 
pressure  for  an  antecedent  debt : — 

"  Whas  the  sd  A.  is  indebted  to  the  sd  B.  in  the  sum  of 

£ ;  And  whas  the  sd  B.  has  commenced  an  action  in  the 

Divon  agst  the  sd  A.  for  the  recovery  of  the  sd  sum  of 

:  And  whas  it  has  been  agrd  betn  the  sd  A.  &  B.  that 


the  sd  B.  shd  stay  all  pcdgs  in  the  sd  action  upon  havg  the 

repay mt  of  the  sd  sum  of  £ ,  togr  with  his  costs  of  the  sd 

pcdgs  amtg  to  £ ,  with  intt   at  the  rate  hinafter  mentd 

seed     in    mner    hinafter    appearg:     NOW    THIS    INDRE 
WITNETH  that  in  psuance  of  the  sd  agrmt  &  in  conson  of  the 

sd  sum  of  £ so  owing  by  the  sd  A.  to  the  sd  B.  as  afsd,  & 

of  the  premes,  &c." 

(<0  Seejp^r  Fry,  L.J.,  18  Q.  B.  D.  6  ;  Re  Bargen,  [1894]  1  Q.  B.  444. 
(/)  Forms  vii.,  p.  31,  viil.  and  x.,  p.  83,  might  probably  be  safely  iuserteil  ; 
but  it  is  better  to  avoid  all  experiments. 
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the  sd  instalmts  or  intt  or  any  pt  thof  resply  for  the  period  of      ^*^- 

thirty  days  after  the  time  hinbfe  appted  for  the  paymt  thof      ' 

or]  (/),  if  any  event  (g)  mentd  in  the  7th  section  of  the  Bills  of  ®^™  V^^' 
Sale  Act  (1878)  Amendmt  Act,  1882,  shl  happen,  the  whole  of  certain 
the  sd  ppal  moy  [wch  shl  for  the  time  being  remain  unpd]  *^®" 
with  the  intt  due  thron  up  to  that  time,  shl  forthwith  become 
payable :  And  it  is  hbt  agrd  &  decld  that  the  sd  B.,  his  exs.  Power  of 
ads,  or  assns,  may,  on  the  happeng  of  any  of  the  events  mentd  ^nd'aile 
in  the  sd  7th  section  of  the  afsd  statute,  seize  or  take  posson 
of  all  or  any  of  the  sd  chattels  &  things,  &  eir  remain  in  posson 
thof  witht  removg  the  same,  or  at  any  time  after  the  expiron  of 
five  clear  days  from   the    day  they  were  so  seized   or   taken 
posson  of,  &  subjt  to  the  provons  of  the  sd  statute,  remove  & 
sell  the  sd  chattels  &  things  or  any  of  them  eir  by  public 
aaction  or  private   contract,  &  may,  out   of  the  sale  moys.  Trusts  of 
retain  the  ppal  sum  afsd,  or  so  much  thof  as  may  for  the  time  JJoneys. 
being  remain  unpd,  &  the  intt  then  due,  togr  with  all  costs, 
chges,  expses,  &  paymts  (h)  pperly  incurred  or  made  in  main- 
taing,  defendg  or  realisg   his  or  their  rts  hrunder  (i),  &  shl 


(/)  Or^  "  in  paymt  of  the  sd  sum  of  £ and  interest  or  any 

pt  thof  at  the  time  hby  appted  for  paymt  thof."     The  words  in 

brackets  can  be  omitted  if  the  principal  is  payable  in  one  sum. 

(9)  It  may  be  thought  desirable  sometimes  to  set  out  the  eyents  specified 
in  the  section  in  full,  omitting  default  in  payment,  namely,  ''  if  the    sd  Events  in 

A,  his  exs  or  ads  shl  make  default  in  the  pformce  of  any  prindpal 
covt  or  agrmt  contd  hrin  &  necy  for  maintaing  the  secy,  or  to  be 
shl  become  a  bkpt,  or  suffer  the  sd  goods  or  any  of  them  to  be  P*y*^^®- 
distrained    for   rent,  rates,  or   taxes,  or   shl    fraudulently   eir 
remove  or  suffer  the  sd  chattels  &  things  or  any  of  them  to  be 
removed  from  the  premes  where  they  may  be,  or  shl  not  witht 
reasble  excuse  upon  demand  in  writg  by  the  sd  B.,  produce  to 
him  his  last  rects  for  rent,  rates,  &  taxes,  or  if  exon  shl  have 
been  levied  agst  the  goods  of  the  sd  A.,  under  any  judgmt  at 
law;"    and  in  the  next  clause,  "If  the   sd  A.,  his   exs   or  ads,  shl 
make  default  in  paymt  of  the  sum  or  sums  of  money  hby  seed 
at  the  time  hrin  provd  for  paymt,  or  on  the  happeng  of  any  of 
the  events  mentd  in  the  last  clause,  &e." 

(4)  Cf.  Lumley  v.  Simmons,  34  Ch«  D.  698.  Variation 

(0  "  Or,  in  &  about  enterg  upon  the  premes  where  the  sd  **  *** 

ozpensoS* 

chattels  &  things  or  any  of  them  may  be,  &  in  dischargg  any 
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pay  over  the  surplus,  if  any,  to  the  sd  A.,  his  exs,  ads,  or 
assns,  And  the  sd  A.  hby  further  agrees,  with  the  sd  B.  that 
he,  the  sd  A.,  his  exs  or  ads,  durg  the  coutinuce  of  this  secy, 
Ti'ill  not  remove  the  sd  chattels  &  things  or  any  of  them  from 
the  premes  where  they  may  at  any  time  be  witht  the  consent 
in  writg  of  the  sd  B.,  his  exs,  ads,  or  assns.  And  will  not 
permit  or  suffer  the  sd  chattels  &  things  or  any  of  them  to  be 
destroyed  or  injured,  or  to  deteriorate  in  a  greater  degree  than 
they  wd  deteriorate  by  reasble  use  &  wear  thof,  &  will,  when- 
ever any  of  the  sd  chattels  &  things  are  [destroyed]  (a), 
injured,  or  deteriorated  forthwith  [replace]  (a),  repair  &  make 
good  the  same  [or  will  at  all  times  keep  up  the  value  of  the 

sd  chattels  &  things  to  the  sum  of  £ at  the  least],  And 

will  keep  the  sd  chattels  &  things  insured  agst  loss  or  damage 
by  fire,  &c.,  continue  as  in  covt  to  insure,  forni  xxix.,  p.  42, 
except  the  power  foi"  the  mtgee  to  insure  on  defauUj  And  will 
from  time  to  time  pay  all  rents,  rates,  taxes,  assessmts,  & 
outgoings  payable  in  respt  of  the  premes  where  the  sd  chattels 
&  things  or  any  of  them  may  at  any  time  be  within  seven  days 
after  the  same  shl  resply  become  payable,  &  will  on  the 
expiron-  of  such  seven  days  &  on  demand  in  writg  by  the  sd 
B.,  his  exs,  ads,  or  assDs,  unless  the  sd  A.,  his  exs  or  ads,  shl 
have  a  reasble  excuse  to  the  contrary,  produce  &  show  to  the 
sd  B.,  his  exs,  ads,  or  assns,  the  last  rect  or  rects  for  such  rents, 
rates,  taxes,  assessmts  &  outgoings,  And  it  is  hby  agrd  &  decld 
that  if  default  shl  at  any  time  be  made  by  the  sd  A.,  his  exs  or 
ads  in  [replacg  or'l  (a)  repairg,  or  in  insurg  or  keepg  insured 
the  sd  chattels  &  things,  or  in  payg  the  sd  rents,  rates,  taxes, 
assessmts  &  outgoings  in  accdce  with  the  respive  covts  hinbfe 
contd,  it  shl  be  Iful  for  the  sd  B.,  his  exs,  ads,  or  assns,  to 
[replace  orl^  (a)  repair,  or  to  insure  or  keep  insured  the  sd 


distress  exon  or  other  incumbce  on  the  sd  chattels  &  things  or 
any  of  them,  &  in  seizg,  takg,  retaing,  &  keepg  posson  of  the  sd 
chattels  &  things  or  any  of  them,  &  in  &  about  the  carriage,  re- 
moval, warehousg,  valug,  or  sale  (includg  the  cost  of  inventories, 
catalogues,  or  advertisg)  of  the  sd  chattels  &  things  or  any  of 

them."     (See  pp.  154,  155,  note.) 

(a)  The  words  in  brackets  which  involve  the  importation  of  new  chattels  into 
the  security  are  better  omitted,  8ee  p.  163,  note. 
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chattels  &  things,  or  to  pay  the  sd  rents,  rates,  taxes,  assessmts      ^^^' 

&  outgoings  (as  the  case  may  be),  &  that  all  moys  expended  by       1* 

him  or  them,  for  any  of  the  sd  pposes  togr  with  intt  thron  at 
the  rate  of  five  p.c.  p.a.  from  the  time  of  the  same  havg  been 
expended,  shl  on  demand  be  repd  to  him  or  them  by  the  sd  A., 
his  exs  or  ads,  &  until  such  paymt  shl  be  a  chge  upon  all  the  sd 
chattels  and  things  (c).  And  that  it  shl  be  Iful  for  the  sd  B.,  his  Power  for 
exs,  ads,  &  assns,  at  all  reasble  times  durg  the  continuce  of  this  JJ°^t^® 
secy,  to  enter  into  &  upon  the  premes  where  the  sd  chattels  &  and  view 
things  may  at  any  time  be  to  view  the  state  of  the  sd  chattels  chattels. 
b  things  &  to  take  inventories  thof :  Provd  always,  that  the  Proviso  as 
chattels  hby  assned  shl  not  be  liable  to  seizure,  or  to  be  taken  *^  s®*^^^- 
poason  of  by  the  sd  B.  for  any  cause  other  than  those  specified 
in  section  7  of  the  Bills  of  Sale  Act  (1878)  Amendmt  Act 
'        (1882). 

ly  WITS,  &c.  {d). 

The  schcUe  above  refd  to, 

[Schdle,  wch  in  the  case  of  fiostures,  plant,  or  trade  machy 
may  conclude  with  the  words,  "  &  any  fixtures,  plant,  or  trade 
machy  wch  shl  be  used  in,  attached  to,  or  brought  upon  the  sd 
premes  in  substiton  for  any  of  the  like  fixtures,  plant,  &  trade 
machy  above  descd  "  (e)  ]. 

Signed  &  sealed  by  the  sd  A.  in  the  presce  of  me,  C.  [fidd 
witness's  name,  address,  &  desai^pon'\  (/). 

(0)  Care  mast  be  taken  that  the  deed  does  not  give  a  power  of  seizare  for 
noii])avment  of  these  monies  ;  see  pp.  153, 154. 

(^  To  be  registered,  see  p.  151,  note. 

(«)  See  s.  6  (2)  of  the  Act  of  1882,  p.  149,  note. 

(/)  The  failure  of  the  witness  to  add  his  address  and  description  avoids  the 
bm  of  sale,  Slmt  v.  Trollope,  [1897]  1  Q.  B.  24  ;  as  to  what  is  a  sufficient  address, 
see  Greenham  v.  CJiild,  24  Q.  B.  D.  29.  The  affidavit  of  execution  must  not  be 
sworn  before  the  solicitor  of  the  grantee,  Baker  v.  Ambrose,  [1896]  2  Q.  B. 
372. 
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xxxvn. 

PREC.  MORTGAGE  hy  a  Firm  of  a  Freehold  and  Leasehold 

XXXVII.  Colliery  (a)  and  Fixed  Machinery,  &c.,  to  secure 

an  Account  Current  with  a  Banking  firm  (b) 
where  the  security  is  Not  intended  to  be  a  Bill  of 
Sale.  Variations  where  the  Colliery  belongs  to  a 
Limited  Company,  and  where  the  Bank  is  a 
Limited  Company  (o). 

Parties,  A.,  B.,  &  C,  carryg  on  biisiDess  in  co-ptnp  togr  as 
colliery  proprietors  at under  the  firm  of  A.  &  Co.  [The 

(a)  The  mortgage  of  the  colliery  passes  by  implication  the  basiness  of  working 
it,  Cavnty  of  Gloucester  Bank  v.  Eudry,  ^c,  Co.,  [1895]  1  Ch.  629. 

(h)  As  to  mortgages  to  secure  future  advances,  see  p.  79,  note,  and  as  to 
registered  land,  see  Free.  I.,  p.  67. 
As  to  (p)  ^  ^^  mortgages  of  fixtures  and  chattels,  see  p.  148  et  seq.,  note.    All 

mortgages    fixtures  on  the  land  at  the  date  of  the  mortgage  pass  to  the  mortgagee,  Hvbj»n 
by  a  tinn      y.  Oorringe,  [1897]  1  Ch.  182. 

tn  A         Where  the  mortgagors  are  not  an  incorporated  company,  having  regard  to  the 

trade  ma-  ^^^  ^^  ^^^  Acts,  especially  the  Act  of  1882,  movable  plant  and  chattels  and 
chinery.  ^  machinery  V4ft  in  the  nature  of  fixtures,  must,  when  mortgaged,  be  comprised 
in  a  separate  bill  of  sale,  registered  under  and  complying  with  the  requirements 
of  the  Acts,  and  cannot  be  mortgaged  in  the  same  deed  with  other  property  : 
Small  V.  National  Provincial  Bank  of  England,  [1894]  1  Ch.  686.  Moreover, 
they  cannot  be  charged  to  secure  an  account  current  with  a  bank ;  see  p.  153,  note. 
Fixtures  which  are  not  trade  machinery  (including  the  power  machinery,  &c., 
expressly  excepted  by  that  section  from  the  operation  of  the  Act),  can  unquestion- 
ably be  mortgaged  by  an  unregistered  deed  also  charging  the  land,  whether  ex- 
pressly mentioned,  or  left  to  pass  with  the  land  by  implication  (s.  4  of  the  Act  of 
1878)  ;  and  according  to  B^  Yates,  38  Ch.  D.  112,  Re  Brooke,  [1894]  2  Ch.  600, 
fixtures  which  are  "  trade  machinery"  can  be  effectively  charged  by  a  mere  mort- 
gage of  the  land  and  buildings  as  passing  therewith  by  implication  ;  and  it  would 
seem  that  an  express  mention  of  the  fixtures  cannot  alter  the  result :  Be  Brottke, 
[1894]  2  Ch.  600  ;  but  it  appears  safer,  especially  if  it  is  of  special  importance, 
to  include  all  "  trade  machinery"  in  the  security,  to  omit  all  express  reference 
to  fixtures.  If  bad  as  to  the  ^Hrade  machinery,"  the  instrument  will  still 
remain  good  as  to  the  land  and  other  fixtures  C^  Burdett,  20  Q.  B.  D.  310  ;  Be 
London,  4'c.,  Co.,  68  L.  T.  (N.  S.)  798).  It  must  be  borne  in  mind  that  if  power 
is  given  to  sell  the  fixtures  apart  from  the  land,  the  deed  will,  as  to  the  "  trade 
machinery,"  be  a  bill  of  sale  and  void :  Be  Yates,  38  Ch.  D.  112  ;  Climpson  ▼. 
Coles^  23  Q.  B.  D.  465,  and  see  p.  148,  note ;  it  is  desirable  to  insert  a  clause 
expressly  excluding  the  right  of  severance,  see  p.  163,  note  (e). 
As  to  If  the  mortgagors  are  a  company,  it  would  not  be  safe  to  assume  that  a  mort- 

companies.  gage  in  the  form  in  the  text  is  a  *'  debenture  "  within  the  exemption  in  s.  1 7  of 
the  Act  of  1882  ;  and  if  it  is  desired  to  include  chattels,  it  should  be  done,  if 
possible,  by  way  of  an  issue  of  a  debenture  or  debentures  of  the  ordinary  type  : 
see  above,  p.  155,  note.  On  the  general  subject  of  mortgages  by  companies,  see  2 
Dav.  Free,  Fart  II.,  p.  673,  note ;  Falmer^s  Company  Precedents,  Vol  I.,  p.  782 
et  fteq. 
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Co.,  Limd]  (hiDafter  called  the  mtgors),  1  ;  D.,  R,  &  F.,      pkbo. 


carryg  on  business  in  co-ptnp  togr  as  bankers  at under 

the  firm  of  D.  &  Co.  [the  Bankg  Co.,  Limd]  (hinafter 

called  the  mtgees),  2  :  Whas  the  mtgors  carry  on  their  business  BacitaU. 
of  colliery  proprietors  at  the  collieries  &  works  known  as,  &c.,  ^^^ 
situate,  &c.,  wch  are  ptly  of  freehd  &  ptly  of  leasehd  tenure ;  cany  on 
And  whas  the  freehd  portion  thof  being  the  hds  hby  grted  ^'""»®"- 
were  by  an   indre,   dated,   &c.,  assured   &   limd   to   the   use  freeholds, 
of  the  mtgors  in  fee  simple  [as  jt  tenants  for  the  pposes  of 
their  sd  co-ptnp,  or  as  the  case  may  6e]:    And  whas  the  Tide  to 
leasehd  portion  of  the  sd  colliery  &  premes  is  held  under  an  ]^^ 
indre  of  lease   dated,  &c.,  &  made,  &c.,  whby,  recite  ming 
lease  to  the  TrUgora  {Vol,  /.,  p.  365),  settg  out  the  pcela  <fe  the 
clauses  ttavg    referee    to    the    eron   &  removal   of  machy, 
&c,  {d) ;  And  whas  the  mtgors  keep  an  acct  [for  the  pposes  Aoeoant 
of  their  sd  co-ptnp  in  their  ptnp  name  of  A.  &   Co.]   with  k^°* 
the  mtgees  :  And  whas  the  mtgees  may  from  time  to  time  be  Advanoet 
under  advce  to  or  on  acct  of  the  mtgors  in  respt  of  bills  or  ^^y^*"^ 
acceptces  discounted  for  them  or  orwise  in  the  usual  course  of 
such  bankg  business,  &  the  mtgees  have  also  agrd  to  make 
advces  to  the  mtgors  by  way  of  loan  by  permittg  them  to  over- 
draw their  bankg  acct  or  grantg  them  other  accommodon  upon 
an  agrmt  that  all  moys  wch  shl  become  owing  on  balce  of  acct 
or  orwise  from  the  mtgoi*s  to  the  mtgees  with  intt  shd  be  seed 
in  mner  hinafter  appearg :  NOW  TfflS  INDRE  WITNETH  Wit- 
that  in  psuance  of  the  recited  agrmt,  &  in  conson  of  the  premes,  ^®"^"** 

Compare  Free.  XLYIII.,  pott^  of  an  equitable  mortgage  to  bankers ;  for  a  form 
of  mortgage  to  a  Banking  Company  constituted  under  7  Geo.  IV.  c.  46,  see 
2  DaT.  Free.,  part  2,  p.  353  ;  and  see  the  note  to  that  Precedent,  p.  381,  as  to 
tbe  constitution  of  Banking  Companies. 

(<0  If  thought  fit  to  insert  "  And  WHAS  the  mtgors  are  entled  to  Title  to 
certn  fixed  machj,  bldgs,  fixed  engines,  rails,  turntables,  erons,  ^^  *"•" 
&  other  fixtures  erected  or  fixed  on  the  sd  freehd  &  leasehd 
hds  [the  fixed  machj  &  other  fixtures  on  the  sd  freehd  hds 
being  descd  in  the  1st  schdle  hto,  the  fixed  machy  &  fixtures  on 
the  sd  leasehd  hds  wch  the  mtgors  are  not  entled  to  remove, 
havg  regard  to  the  covts  in  the  sd  lease,  being  descd  in  the  Ist 
pt  of  the  2nd  schdle  hto,  &  the  fixed  machy  &  fixtures  on  the 
sd  leasehd  hds  which  are  removable  by  the  mtgors  being  descd 
in  the  2nd  pt  of  the  sd  2nd  schdle]."     But  see  note  (O,  ntpra. 

K.E. — ^VOL.  n.  11 
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PEBo.      the  mtgors  hby  [jtly  &  sevlly]  covt  with  the  mtgees  that  the 

'    mtgors,  &c.,  covt  for  payrrd  of  balce  due  on  acct  cuvrent  on 

Covenant    deToaTid,  p.   12,  mutatis  mutandis;  AND  THIS   INDRE 

to  pay  '    ir  *  ' 

balance  on  ALSO  WITNETH  that  in  further  psuance  of  the  sd  recited 

wit-  of  them  doth]  hby  grt  unto   the   mtgees,  Freehd  peels,  see 

nesseth.  y^i  J  ^  p  335  (^^^  tq  HOLD  the  same  premes  Unto  &  to  the 

Grant.  ^gj^.  ^£  ^^  mtgees  &  their  [hrs  &]  assns,  subjt  to  the  provo 

^^\]^  for  redmon  hinafter  eontd  :  AND  THIS  INDRE  ALSO  WIT- 

Haben-  NETH  that  in  further  psuance  of  the  recited  agrmt  &  for  the 

gagees.  doth]  hby  demise  unto  the  mtgees,  All  those  the  pees  of 
Further  land,  mines  or  beds  of  coal,  powers,  liberties,  authorities,  & 
neaeeth.  pve^aes  by  the  hinbfe  recited  indre  of  lease  demised  or  grted  (6), 
Demise.       To  HOLD  all  the  premes  hby  demised  Unto  the  mtgees  for 

Leasehold    the  residue  of  the  sd  term  of yrs  grted  by  the  sd  indre  of 

P*'**®*       lease,  except  the  last  day  thof,  subjt  to  the  provo  for  redmon 

dam.  "       hinafter  contd  :  Provd  ALWAYS,  &  it  is  hby  agrd,  that  if  the 

To  mort-     mtgors  or  their  assns  [the  mtgors  or  the  psons  or  pson  hrafter 

^"^*'        constitutg  the  sd  firm  of  A.  &  Co.,  or  any  of  them,  their  or  auy 

redemp-      ^^  their  hrs,  exs,  ads,  or  assns]  shl  on  demand  or  witht  any 

^^^'  demand  being  made  pay  to  the  mtgees  [or  the  psons  or  pson 

hrafter  constitutg  the  sd  firm  of  T.  &  Co.]  or  their  [or  his 

respive  exs,  ads,  or]  assns,  or  to  one  of  the  cashiers  of  the  sd 

Bank  the  bice  wch  shl  for  the  time  being  be  owing  as  hinbfe 


(a)  If  thought  fit  insert  "  And  ALSO  all  &  singr  the  fixed  machy, 
bldgs,  fixed  engines,  rails,  turntables,  erons,  &  other  fixtures 
now  erected  on  or  affixed  to  the  same  premes  hby  grted,  ar  any 
pt  thof  \oT,  "  descd  in  the  sd  1st  schdte  hto  "],  And  all  other 
the  fixed  machy,  &c.,  08  above,  wch  may  at  any  time  hrafter 
durg  the  continuce  of  this  secy  be  erected  on  or  affixed  to  the 
same  premes  or  any  pt  thof."  Bat  see  note  (<;),  p.  160. 
Ma-  (&)  If  thought  fit  insert :  ''  And  ALSO  all  &  singr  the  fixed  macby, 

chinery.  bldgs,  fixed  engines,  rails,  turntable,  erons  &  other  fixtures  now 
erected  on  or  affixed  to  the  sd  premes  hby  demised,  or  any  pt 
thof  \(yr,  "  descd  in  the  Ist  &  2nd  pts  of  the  2nd  schdle  bto  "]  : 
And  all  other  fixed  machy,  &c.,  as  above,  wch  may  at  any  time 
hrafter  durg  the  continuce  of  this  secy  be  erected  on  or  aflized 
to  the  sd  last-mentd  premes  of  any  pt  thof."     Bat  see  last  note 
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mentd  psuant  to  the  covt  hinbfe  contd,  then  the  mtgees,  or      pr>^ 

«  ZXXVIL 

their  [exs,  ads,  or]  assns,  shl  at  any  time  thrafter  upon  the  reqt       ....^ 
b  at  the  cost  of  the  mtgors  or  their  assns  [the  mtgors,  their  hrs, 
exs,  ads,  or  assns]  reconvey  or  surrender  the  sd  respive  premes 
hby  grted  &  demised  resply  unto  the  mtgors  &  their  assns  [the 
mtgoi-s,  their  hrs,  exs,  ads,  &  assns,  accdg  to  the  nature  of  the 
sd  respive  premes  &  their  rts  &  intt  thrin]  or  ajs  they  shl  direct ; 
Declaron  of  trust  of  nominal  revons  of  leasehds,  &c ,  p.  30 : 
And  the  mtgors  hby  [jtly  &  sevUy]  covt  with  the  mtgees,  that  Covenant 
the  mtgors  will  at  all  times  durg  the  continuce  of  this  secy  keep  gL^  to 
op  the  total  value  of  the  fixed  machy  &  other  fixtures  for  the  koep.ia 
time  being  erected  on  or  affixed  to  the  premes  hby  grted,  to  msnre. 

the  sum  of  £ at  the  least,  &  will  keep  up  the  total  value  of 

the  fixed  machy  &  other  fixtures  for  the  time  being  erected  on 
or  affixed  to  the  premes  hby  demised  in  accdce  with  the  covts 

by  the  lessees  in  the  recited  indre  of  lease,  to  £ at  the 

least,  &  also  will  keep  all  the  sd  bldgs,  fixed  machy  &  other 
fixtures  for  the  time  being  erected  on  or  affixed  to  the  premes 
hby  mtged,  in  good  repair  &  workg  order,  &  will  keep  such  of 
the  same  premes  as  are  or  shl  be  of  an  insurable  nature  insured 
agst  loss  or  damage  by  fire,  continue  covt  for  inace  <&c.,  p.  42, 
or  p.  45,  miUatis  mutandis  (c),  Clause  extendg  statiUory  power 
of  sale,  p.  27,  form  VL ;  Beet  clause,  p.  59,  form  XLV.  (e) ; 
Covt  dgst  registron,  p.  50,  fo7*m  xxxvi. ;  {^SaXe  of  leasehds  by 
way  of  underlease,  p.  29,  form  xiv.];   Mtgee's  indemnity 


(O  If  thought  fit  insert :  "  AnD  IT  IS  HBY  agrd  that  all  bldgS,  fixed    Future 

machy,  fixed  engines,  rails,  turntables,  &  other  fixtures  wch  may  gibject^to^ 
at  any  time  durg  the  continuce  of  this  secy  be  erected  upon  or  mor^^ige. 
affixed  to  any  of  the  sd  hds  &  premes  hby  mtged,  shl  be  subjt 
to  this  secy  &  to  all  the  provons  hrin  contd,"  bat  see  note,  p.  160. 

(e)  If  it  is  intended  to  include  any  "  trade  machinery  "  in  the  security,  insert: 

"Peovd  always  that  the  sd  fixed  machy,  &a,  as  above,  shl  not 
be  sold  septely  or  apt  from  the  bldgs  or  land  to  wch  the  same  are 

annexed."  If  the  fixtures  do  not  comprise  any  "  trade  machinery  "  as  de- 
fined in  the  Bills  of  Sale  Act,  1878,  s.  5  (see  ante,  p.  148),  the  following  power  to 
deal  with  the  fixtures  separately  from  the  land  or  buUdings  may  be  substituted 
for  the  clause  in  the  text,  and  wiU  in  many  cases  be  useful: — "pROVD   Power 

ALWAYS  that  the  sd  describe  fixtures,  wch  shd  not  comprise  ^?®^ 
any  item  of  'trade  rruichy,'  as  so  defined  (other  than  such  as  are  separately. 
affixed  to  the  sd  leasehd  premes  &  are  irremovable)  may  be 
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clause,  p.  69  :  Provd  always  (a)f  &  it  is  hby  agrd,  that  these 
pants  are  intd  to  be  a  contiDug  secy  for  the  balce  from  time  to 
f"*  wS  **  *^^®  owing  on  the  acct  of  the  mtgors  [the  sd  co-ptnp  firm  of 
in  firms.  A.  &  Co.]  to  the  sd  co-ptnp  fiiin  of  D.  &  Co.  [the  mtgees] 
notwg  any  change  in  [the  sd  firm  of  A.  &  Co.,  or]  the  sd  firm 
of  D.  &  Co.,  by  the  death  or  retiremt  of  any  member  or  mem- 
bers thof  or  the  introdon  of  any  new  member  or  members  or 
orwise.    In  wits,  &c. 


pREc.  MORTGAGE  by  Limited  Company  of  Freehold  and 

xxxviu.  Leasehold   Ironworks,  Mines,  ami  fixed  Mining 

Plant, /or  securing  payvient  ofexistiv^f  avd/viure 
Bills  of  Exchange,  aubject  to  a  Prior  Charge,  the 
security  Not  being  intended  to  be  a  Bill  of  Sale. 
Short  Form  (6). 

Reeitala.         Parties,  the Co.,  Limd  (hinafter  called  the  Co),  1 ;   A, 

mtgee,  2  :  Whas  the  sd  A.  has  drawn  on  the  Co,  &  the  Co  have 
accepted  the  bills  of  exchange  mentd  in  the  schdle  bto,  &  the 
sd  A  may  from  time  to  time,  in  the  usual  coui-se  of  business, 
draw  on  the  Co  &  the  Co  may  accept  other  bills  of  exchange ; 
And  whas  it  has  been  agrd  betn  the  Co  &  the  sd  A  that  the 
paymt  of  the  sd  psnt  &  future  bills  of  exchange  at  maturity  shl 
be  seed  in  mner  hinafter  appearg:  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the 
premes  (c),  the  Co  as  henefl  owners  do  hby,  as  to  such  pts  of 


Drawing 
of  bills. 


Agree- 
ment. 

Wit- 
nesseth. 


As  to 
piergnr  of 
simple 
contract  in 
specialty. 


sold  eir  togr  with  or  septely  &  apt  from  the  land  or  bldgs  to 
wch  the  same  may  be  annexed."     This  clause  wlU  not  make  thefiztoreft 
**  personal  chattels  "  under  the  Bills  of  Sale  Act,  1878/*  see  s.  7,  ante,  p.  148. 
(a)  This  clause  will  be  omitted  if  both  mortgagors  and  mortgagees  are  oom- 

panics. 

(5)  As  to  excluding  chattels  from  the  security,  and  as  to  trade  machinery, 
see  the  last  precedent,  and  notes  thereto. 

(c)  The  covenant  for  payment  is  omitted,  lest  it  should  prejudice  the  remedy 
on  the  bills,  under  the  technical  doctrine  as  to  the  merger  of  a  simple  contract 
in  a  specialty ;  see  above,  p.  13,  note,  Commiuivner  of  Stamps  t.  Sbpe^  [1891] 
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the  ppty  hinaiter  mentd  as  are  of  freehd  tenure,  grt  &  as  to      '»bo^ 

such  pts  thof  as  are  of  leasehd  tenure,  demise  unto  the  sd  A.,       

All  &;  singr  the  iron  mines  &  other  mines  &  minis,  lands,  Convey- 
bd.  &  work.  M.  „h  .re  „«w  or  m.,  ..  ..,  ttae ,.)  du.^  .he  ^ 
eontinuce  of  this  secy  be  held  by  or  belong  to  the  Co,  To  hold  Haben- 
all  the  same  respive  premes  Unto  &  TO  use  of  the  sd  A.,  his  <^*"^- 
hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  tenure  or  nature  of  the  I^^^'*' 
same  premes  resply,  as  to  such  pts  of  the  sd  premes  as  are  of 
leasehd  tenure,  for  the  respive  residues  now  unexpired  of  the 
sevl  terms  of  yrs  for  wch  the  same  premes  resply  are  held  by 
the  Co  except  the  last  day  of  each  such  term,  &  as  to  all  the 
residue  of  the  sd  premes  absolutely :  SUBJT,  as  to  such  of  the  Subject 
fid  premes  as  are  comprd  in  or  subjt  to  the  same,  to  a  mtge  chMge!!^ 
dated,  &c.,  made  by  the  Co  to  X.  &  Y.  in  trust  for  securg  the 

debts  thrin  mentd  or  refd  to,  amtg  to  the  sum  of  £ &  the 

intt  tbron,  &  subjt  to  the  prove  for  redmon  hinafter  contd  ; 

Frovd  always,  &  it  is  hby  agrd,  that  if  the  Co  or  their  assns  Proviso  for 

shl,  at  the  maturity  thof  resply,  pay  the  sevl  bills  of  exchange  tioaT^^ 

mentd  in  the  sd  sehdle  hto,  &  every  other  bill   of  exchange 

wch  may  hrafter  be  drawn  on  the  Co  by  the  sd  A.  &  accepted  by 

the  Co,  then  the  sd  A.,  his  hrs,  exs,  ads,  or  assns  resply,  shl  at 

any  time  thrafter,  upon  the  reqt  &  at  the  cost  of  the  Co  or  their 

A.  C.  476  ;  2  Dav.  Free.,  pt.  2,  p.  608,  note.  As  there  is  a  prior  mortgage  vest- 
ing the  legal  estate  in  the  freeholds  and  leaseholds  in  the  first  mortgage,  this 
deed  might  be  in  the  form  of  a  charge,  instead  of  a  conveyance  with  a  proviso 
for  redemption,  thus : — 

"  The  Co  as  benefl  owners  (see  p.  62,  note),  do  hby  chge  all  &  Second 
singr,  fee,  Peels  as  in  the  text,  subjt  to  the  priormtge,  with  the  S  fo^* 
paymt  at  the  maturity  thof  resply,  &c.,  as  in  the  provo  for  ofchai^. 
rednion  in  the  text."    In  the  case  of  an  ordinal^  mtge  to 
secure  advces,  this  wd  o^un,  "  with  the  paymt  to  the  sd  A.,  of 
the  sd  ppal  moys  &  intt  psuant  to  the  covt  of  the  Co  hinbfe 
contd-'' 

The  form  of  a  charge  might  moreover  be  a  means  of  avoiding  the  necessity  for 
obtaining  the  lessor *8  licence  in  the  case  of  leaseholds  subject  to  a  condition 
against  assigning  or  underletting  without  licence. 

(O  If  thought  fit,  add  "  bldgs,  erons,  furaaces,  foundries,  fixed 
machines  &  engines,  rlys,  tramways,  roads,  &  machy  &  other 
things  of  the  nature  of  fixtures."    See  above,  p.  160,  note  (c). 

(e)  A  conveyance  of  property  to  be  acquired  in  the  future  cannot  pass  the 
kgal  estate ;  but  it  operates  in  equity.  Sec  the  cases  discussed  in  Tallhy  v. 
OJurial  Receiter^  13  App.  Cas.  528. 
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assns,  reconvey,  surrender,  &  reassD  the  sd  respive  mtged 
premes  to  the  Co  or  their  assns,  or  as  they  shl  direct,  subjt  to 
the  sd  prior  mtge  if  subsistg ;  Declon  of  trust  of  nominal 
revon  of  leaaehd  for  A.,  &c.,  p.  30:  And  the  Co  do  hby 
covt,  &c.,  to  insure  &  repair,  if  requh^,  p.  42,  form  xxix., 
or  p.  45,  form  xxx.,  mutatis  Tnutandis ;  \Power  of  sale  (a), 
p.  20,  or  p.  26,  mutatis  mutandis^  [&  clause  as  to  sellg 
fixtures  separately  from,  the  land],  p.  163,  note,  the  power 
not  to  he  exercised  "until  default  shl  have  been  made  in 
paymt  at  maturity  of  some  or  one  of  the  bills  of  exchange, 
the  paymt  whof  is  hby  seed,"  &  omittg  tlte  rest  of  that 
clause  ;  in  the  clause  as  to  applicon  of  the  pchase-mxyy  say, 
"  in  or  towards  paymt  of  such  of  the  sd  bills  of  exchange  as  shl 
have  arrived  at  maturity,  &  in  the  next  place  ;  in  case  any  of 
the  sd  bills  shl  not  have  arrived  at  maturity,  shl  pay  into  the 

Bank  of  Messrs ,  at ,  or  some  other  bank  to  be  selected 

by  the  sd  A.,  his  exs,  ads,  or  assns,  the  residue  of  the  sd  moys, 
or  so  much  thof  as  shl  be  sufft  for  the  paymt  of  such  last-mentd 
bill  or  bills,  &  shl  from  time  to  time  apply  tjie  same  moys  in  or 
towards  paymt  of  such  bills,  or  any  of  them  at  maturity,  &  then 
pay  the  sui*plus,  if  any,  of  the  sd  moys  to  the  Co  or  their 
assns  "  \\  Covt  agst  registron,  p.  60,  form  xxxvi. ;  [^Sale  of 
leasehds  by  way  of  underlease^  p.  29,  form  xiv.];  Mtgees 
indemnity  clause,  p.  59.     In  wits,  &c. 


PREC. 
ZXXIX. 


MORTGAGE  by  a  small  Trader  of  a  Leasehold  hovse^ 
with  the  Goodwill  and  Takings  of  his  Business,  to 
the  tumstees  of  a  Loan  Society,  tJte  money  to  be  repaid 
by  Weekly  Instalments.  Variations  wliere  the 
Cashier  of  the  mortgagor  is  appointed  Receiver. 

Parties,  A.,  mtgor,  1 ;  B.  &  C,  trees  of  the  Socy,  2 ;  £D., 
recer,  3  J  intd  to  be  read  as  annexed  or  supplemental  to  an 


(a)  As  the  statutory  power  of  sale  (as  to  which  see  p.  20,  note),  would  in  this 
case  require  some  modification,  it  seems  better  to  insert  an  express  power. 


Wit- 
neaseth. 
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indre,  &c.,  tJie  lease,  see  p.  75,  note  (c),  WITNETH  that  in      ^^^- 

,  XXXTTt 

conson  of  the  sum  of  £ this  day  advced  to  the  sd  A.  by 

the  sd  B.  &  C.  out  of  moys  belongg   to  them  on  a  jt  acct 
(the  rect  whof  the  sd  A.  doth  hby  acknowe)  the  sd  A.  hby 

covts  with  the  sd  B.  &  C.  to  pay  to  them  the  sum  of  £ ,  the  Covenant 

ppal  &  inttj  within  a  term  of  weeks  by  eql   weekly  menT^ 

instalmts,  the  first  of  such  instalmts  to  be  pd  on  the day  weekly  in- 

of ,  &  the  last  of  such  instalmts  to  be  pd  on  the day 

of ;  AND  THIS  INDRE  ALSO  WITNETH,  &c.,  demise  Further 

of  leasehds  subjt  to  redmon  as  in  Free.  V, ;  AND  THIS  nesaeth. 
mDRE  ALSO  WITNETH  that  for  the  conson  afsd  the  sd  A. 
at  benefl  owner  hby  assns  unto  the  sd  B.  &  C.  All  the  goodwill  Asaign- 
&  eonnon  of  the  sd  business  of ,  now  carried  on  by  the  sd  g^^^iu 

A.  in  the  sd  messe  &  premes  hinbfe  demised,  And  also  all  &nd 
moys  to  be  reed  by  or  to  become  owing  to  him  the  sd  A.  in  respt  business, 
of  his  sd  business  (b) ;  Habendum,  p.  14,  form  IIL ;  Provo  for 
redmon,  p.  17,  fo^^m  ii. ;  Trust  of  nominal  revon  of  leasehds  & 
power  of  atty,  &c.,  p.  30;  Govt  to  injure  agst  fire,  p.  42, 
extendg  to  stk  in  trade,  the  moys  receivable  for  loss  of  stk  in 

trade  to  be  applied,  "  in  or  towards  the  paymt  in  advce  of  the 

sd  weekly  instalmts ; "  And  the  sd  A.  hby  covts  with  the  sd  Covenant 

B.  &  C  that  so  long  as  any  moys  shl  remain  due  on  this  secy  accom^ 
he  the  sd  A.,  his  exs  or  ads,  will  keep  pper  books  of  acct  of  tl»e  ^• 

sd  business,  &  make  full  entries  thrin  of  all   the   dealgs   & 

tranaons  of  the  sd  business,  &  will  keep  such  books  &  all  Ires, 

papers,  &  docts  bel(tDgg  or  relatg  to  the  sd  business  in  the  sd 

messe  &  premes,  &  will  at  any  time  when  required  produce  the 

same  for  the  inspou  of  the  sd  B.  &  C,  their  exs,  ads,  &  assns,  & 

allow  them  free  access  thto,  &  to  make  copies  &  extracts  of  & 

from  the  same  :  Provd  always  &  it  is  hby  agrd  that  if  the  sd  Pro\-iso 

A.  shl  die,  or  shl  break  or  fail  to  observe  any  of  the  covts  or  mortOT/ro* 

(&)  An  assignment  of  the   future  takings  of  the  business  would  not  be   As  to 
tfectoal  in  case  of  bankruptcy  (^Eas  parte  Nichols,  22  Ch.  D.  782  ;   WUmot  v.   assign- 
Mtim,  [1897]  1  Q.  B.  17),  except  as  to  money  already  earned  (^Ex  parte  Alogs,   ^V^^  °^ 
14  Q.  B.  D.  810),  or  debts  actually  due,  though  not  payable  (iZrt  DavU^  22    v^qq^ 
Q.  B.  D.  193),  at  the  time  of  the  assignment.  debts,  ^. 

An  assignment  of  future  book  debts  is  sufficiently  defined,  and  passes  the 
eqaitable  interest  in  book  debts  incurred  after  the  assignment,  and,  if  not 
limited  to  book  debts  in  any  particular  business,  will  be  effectual  as  to  book 
debts  whether  in  the  business  carried  on  by  the  mortgagor  at  the  time  of  the 
isngnment,  or  in  any  other  business  {Tailby  v.  Official  Receiver,  13  App.  Cas. 
523). 
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money 

shall 

become 

due  in 

certain 

eyente. 


Appoint- 
ment of 
receiver. 


Trusts  of 

monies 

received. 


As  to 
mortgage 
of  good- 
will. 


agrmts  on  his  pt  hrin  contd,  or  shl  give  or  exte  a  bill  of  sale 
over  any  of  his  psonal  chattels  or  effects,  or  a  warrant  of  atty 
to  enter  up  judgmt  agst  himself,  or  shl  give  any  promissory 
note  or  accept  or  endorse  any  bill  of  exchange  except  in  the 
ordinary  course  of  business,  or  suffer  any  of  his  goods  to  be 
taken  in  exon  or  under  a  distress  for  rent,  rates,  or  taxes,  or 
shl,  except  on  acct  of  illness,  be  absent  from  his  sd  business  at 
any  time  for  more  than  one  week,  or  shl  cease  to  carry  on  his 
sd  business  in  the  sd  messe  &  premes  hby  mtged,  or  if  the 
takings  of  his  sd  business  in  any  one  week  shl  be  less  than 

£ ,  then  &  in  any  of  such  cases  the  whole  of  the  sd  sum 

of  £ (the  total  sum)  or  the  unpd   pt  thof  shl  become 

immedly  payable  &  recoverable :  Clause  extendg  fitaitUory 
power  of  sale,  p.  27,  form  vi.  (a) ;  [And  the  sd  A.,  with  the 
concurrce  of  the  sd  B.  &  C,  doth  hby  irrevocably  appt  the  sd 
D.  to  be  the  recer,  agent,  &  atty  of  him  the  sd  A.  from  time  to 
time  in  the  name  of  the  sd  A.  to  rece  all  moys  becomg  due  to 
the  sd  A.  in  respt  of  his  sd  business  from  the  pson  liable  to  pay 
the  same,  &  to  use  all  Iful  means  &  do  all  things  necy  or  pper 
for  recoverg  &  obtaing  paymt  of  the  same  as  fully  &  effectually 
as  the  sd  A.  could  do,  &  doth  hby  declare  that  the  rect  of  the 
sd  recer  shl  be  an  effectual  dischge  to  all  psons  making  such 
paymts ;  And  it  is  hby  agrd  that  the  sd  recer  shl  out  of  the 
moys  reed  by  him  in  each  week  pay  the  instalmt  of  the  moys 


(a)  Although  •'goodwill"  may  not  be  property  within  the  C.  A.,  1881,  the 
sale  of  the  house  under  the  statutory  power  would  necessarily  carry  such  part 
of  the  goodwill  as  attaches  to  the  house  (^Chissum  v.  Dewes^  5  Russ.  29  ;  PiU 
V.  Piltj  3  Ch.  D.  36),  but  not  in  a  case  where  the  goodwill  depends  upon  the 
personal  skill  of  the  owner  (^Cooper  v.  Met,  Bd.  of  Work*,  26  Ch.  D.  472).  If 
material,  a  covenant  may  be  inserted  by  A.  *'  that  he  will  not  &  that  no 

wife  or  widow   of  his  will  within yre  after  foreclosure  or 

sale  by  the  sd  B.  &  C,  their  exs,  ads,  or  assns  of  the  leasehd 
premes  hby  mtged,  eir  alone  or  jtly,  &c.,"  covt  not  to  carry  on 
trade.  Vol,  /.,  p.  592  ;  see  Vol.  /.,  p.  31,  nx>te.    As  to  the  right  of 

the  vendor  after  the  sale  to  solicit  his  former  customers,  see  Vol.  I.,  p.  342,  note, 
and  cases  there  referred  to.  As  to  the  right  of  a  mortgagee  to  use  the  trade 
name,  see  Beazley  v.  Soares^  22  Ch.  D.  660.  A  receiver  appointed  at  the 
instance  of  a  mortgagee  of  property  on  which  the  mortgagor  carries  on  bnsiness 
cannot  be  directed  to  manage  the  business  unless  the  goodwill  or  business  is  in 
express  terms  or  impliedly  included  in  the  security  (^Whitlty  v.  Challit,  [1892] 
1  Ch.  64),  distinguished  :  Co.  of  Olouofster  Bank  v.  Rudry  Merthyr^  ^c,  Ckf., 
[1895]  1  Ch.  629. 


PRECEDENTS. 


169 


bby  seed  web  is  payable  at  the  end  of  that  week,  &  all  other 
moys  owing  under  this  secy,  &  any  rent,  rates,  taxes,  prems  of 
insce,  expses  of  repaii-s,  or  other  paymts  wch  may  be  payable 
for  maintaing  this  secy,  &  shl  pay  the  surplus  (if  any)  to  the  sd 
A. ;  Govt  by  recer  &  provons  for  removal  of  recer  &  apptTat  of 
"new  recer,  <fc  proton  of  rrUgeea  from  liability  for  his  default, 
OS  in  pp.  54,  65]  ;  {Covt  agst  regiatron,  p.  50,  form  xxxvi.]  ; 
Mtgee'a  indemnity  clause,  p.  59.  {Clauses  as  to  jt  a^ct,  & 
devolon  of  mtgee's  powers  if  required,  pp.  37, 61.]   In  wits,  &c. 


PEBC. 

xxzix. 


XL. 

MORTGAGE  of  Share  in  a  Partnership  Business  to  pkko.  xl. 
Solicitors /or  Costs  and  Advances  (6). 

Parties,  A.,  migor,  hinafter  called  the  mtgor,  wch  expression  Parties, 
shl  include  his  exs,  &c.,  1 ;  B.  &  C,  solors  in  ptnp,  hinafter 
•called  the  mtgees,  wch  expression  shl  include  their  exs,  &c.,  2, 
Recite  ptnp  aHicles  of  AJs  firm,  showg  the  tenn  of  the  ptnp,  Recitals. 


(fi)  See  antff  p.  60,  note  (fi).  A  solicitor  may  obtain  a  mortgage  from  his 
-client  for  what  is  justly  due  to  him  (jjohnsan  v.  Fesenmeyer,  25  Beav.  88  ;  3 
De  G.  &  J.  13  ;  Pearwn  ▼.  Bengtm,  28  Beav.  598)  ;  and  under  the  Attorneys 
JDd  Solicitors  Act,  1870,  33  ^34  Vict.  c.  28,  s.  16,  he  may  take  a  mortgage  for 
securing  future  costs,  but  the  intention  that  it  should  extend  to  such  costs 
•should  be  very  explicitly  declared  (see  Ifwld  v.  Hitpkins,  44  Ch.  D.  524,  628). 
As  a  mortgage  for  securing  costs  is  not  an  ordinary  mortgage  transaction,  but 
•an  arrangement  for  giving  the  client  time  for  payment  of  a  debt  presently 
payable,  it  has  been  held  that  it  is  not  incumbent  on  the  solicitor  in  drawing 
up  the  mortgage  to  explain  to  the  client  such  an  unusual  provision  in  the  deed 
•88  a  power  of  sale  without  notice  (^Pooltnfs  Trvtftee  v.  WlietJuim,  33  Ch.  D.  Ill), 
though  where  a  solicitor  advances  money  to  his  client  in  the  ordinary  way  this 
must  be  done  unless  the  client  has  independent  professional  advice  ( Cockhurn 
T.  EdwardSy  18  Ch.  D.  449). 

Whether  the  solicitor  by  taking  a  mortgage  for  his  costs  abandons  his  lien 
depends  on  the  intention,  either  expressed  or  to  be  gathered  from  the  circum- 
stances ;  but  generally  speaking,  unless  the  solicitor  has  explained  to  his  client 
that  he  intends  to  reserve  the  lien  it  will  be  lost  {Re  Taylor ^  SHlemun  <Sf  Under- 
icood,  [1891]  1  Ch.  690  ;  Be  Douglat  j\arman,  [1898]  1  Ch.  198).  A  clause 
preserving  the  lien  should  be  inserted  where  so  intended.  The  principles  and 
extent  of  a  solicitor's  lien  are  discussed  in  Acktrman,  v.  Lockhart,  [1898]  2 
<:h,l. 

As  to  what  provisions  in  a  mortgage  from  a  client  to  his  solicitor  are  inad- 
missible as  tainted  with  champerty,  see  James  v.  Kerr,  40  Ch.  D.  449. 


Mortgage 
by  client 
to  solicitor. 


Solicitor  s 
lien. 


MORTQAGES. 

<£  the  provona  aa  to  capital  &  vntt  thron  &  profits,    Ain> 

WHAS  the  mtgor  is  indebted  to  tfae  mtgees  in  the  sum  of  £ 

for  coats  in  reapt  of  business  done  for  &  professional  services 
t  rendered   to  bim  bj  the  mtgees :  And  whas  the  mtgor  has 

applied  to  the  mtgees  to  lend  him  the  furtber  sum  of  £ 

to  enable  him  to  brii^  an  addonal  capital  of  £ into  his  sd 

ptnp  business,  wch  the  mtgees  have  agrd  to  do  on  havg  the 

repaymt  of  the  sd  sum  of  £ owing  to  them  for  costs  as 

afsd,  as  well  as  the  sd  sum  of  £ to  be  advanced  by  them 

to  the  mtgor,  with  intt  seed  to  them  in  mner  hioafter  appearg: 
NOW  THIS  INDRE  WITNETH   that  in  psuance,  &c.,  &  in 

conson  of  the  sum  of  £ so  oiving  to  the  mtgees  for  costs 

aa  afad,  &  of  the  sura  of  £ now  pd  by  the  mtgees  out  of 

their  ptnp  moya  to  the  mtgor  (the  rect  whof  he  doth  hby 
acknowe),  cot>(/orpaym(  of  aggregate  debt  Aintt  after  dsfatUt 
to  tlie  vitgeea,  pp.  9  c6  10 :  AND  THIS  INDRE  FURTHER. 
WITNETH  that  in  psuance,  &c.,  &  for  tiie  couson  afed,  the 
mtgor  dotli  hby  assn  to  the  mtgees  ALL  the  este  &  iott  of  bim 
the  mtgor  in  the  capital  of  the  sd  ptnp  business  of,  &c.,  includg 

as  well  as  the  ad  sum  of  £ ,  now  standg  to  the  credit  of 

the  sd  mtgor  in  the  books  of  the  sd  ptnp  business  as  the  sd 

sum  of  £ so  to  be  brought  in  by  him  as  addonal  capital 

as  a&d  :  And  alt  such  further  sums  of  moy  as  may  from  time 
to  time  hrafter  be  brought  into  the  sd  ptnp  business  by  the 
mtgor,  whether  by  accumulon  of  profits  or  orwise.  And  all  the 
intt  due  &  to  grow  due  in  respt  of  such  capital,  And  all  the 
share  &  intt  of  him,  the  sd  mtgor,  in  all  Si  siugr  the  debta, 
ppty,  &  effects  of  every  descroo,  as  well  pant  as  future,  payable 
or  belongg  to  the  sd  ptnp.  To  HOLD  the  same  unto  the  mtgees 
subjt  to  the  provo  for  redmon  hinaftercontd,i')m;o^OT"i'e<imom» 
p.  17,  (fe  mtgee'a  indemnity  clause,  p.  59  (a).    In  wits,  &c 


(a)  As  lo  tbc  right  of  tbe  mortgagee  to  an  account  dnriag  the  cc 
the  partnership  or  on  dissolution,  gee  the  Partnership  Act,  1890  (53  k  54  Tlct. 
c.  39),  s.  31. 

A  share  in  a  partnership  is  a  (^hosc  in  action,  and  a  mortgage  thereof  is  there 
£ore  not  affected  by  the  reputed  ownership  clause  in  the  Bankruptcy  Act,  or  the 
'  Bills  of  Sale  Acts,  Be  Baiithridge,  8  Ch.  D.  218.  As  to  the  mode  of  realiiing  a. 
security  of  this  nature,  see  WItttham  v.  Davry,  30  Ch.  D.  571 ;  and  as  to  the 
effect  of  a  partner  mortg^ng  his  shore,  see  Lindley  on  Partaership,  pp.  364, 
493,  583.    Notice  of  the  mortgage  should  be  given  to  the  firm. 


PREOEDBNTa.  l7l 


MORTGAGE  of  Renewed  Lease  by  reference  to  and  prbo.  xli, 
annexed  to  a  Prior  Mortgage  of  the  Surrendered 
Lease  (b). 

Parties,  A.  (hinafter  called  the  mtgor),  1 ;  B.  &  C.  (hinafter  Parties, 
called  the  mtgees),  2 ;  Intd  to  be  read  as  annexed  or  supple- 
mental to  an  indre,  dated,  &c.,  &  made,  &c.,  being  a  mtge  by 
the  sd  A.  to  the  sd  B.  &  C.  of  the  premes  comprd  in  an  indre 
of  lease,  dated,  &e.,  &  made,  &c. :  Whas  by  an  indre  bearg  Recitals, 
even  date  with  &  exted  bfe  these  psnts,  endorsed  on  the  hinbfe-  Surrender. 

mentd  indre  of  lease  of  the day  of ,  &  made  betn,  &c., 

the  sd  lease  has  been  surrendered  to  the  sd  X.,  in  whom  the 

revon  of  the  premes  comprd  in  the  sd  lease  is  now  vested :  And  New  lease. 

WHAS  by  anor  indre  also  bearg  even  date  with  &  exted  bfe 

these  psnts,  &  made  betn  the  sd  X.  of  the  one  pt  &  the  mtgor 

of  the  other  pt,  the  messe  or  tenemt  &  premes  comprd  in  the 

sd  surrendered  lease  have  been  demised  by  the  sd  X.  to  the 

mtgor,  his  exs,  ads,  &  assns,  for  the  term  of  yrs  from 

the day  of ,  at  the  yrly  rent  of  £ ,  &  subjt  to  the 

covts  on  the  pt  of  the  lessee  &  condons  thrin  contd :  And  Agree- 
WHAS  the  mtgees  concurred  in  the  surrender  of  the  sd  lease  of  ^^^^' 

the day  of at  the  reqt  of  the  mtgor,  upon  an  agrmt 

that  the  renewed  lease  to  be  grted  as  a&d  shd  be  assned  to  the 
mtgees  by  way  of  secy  for  the  ppal  moys  owing  to  them  under 

the  sd  indre  of  mtge  of  the day  of &  the  intt  thof, 

in  substiton   for  the   sd  surrendered  lease  in  mner  hinafter 
appearg :  state  of  mtge  debt,  p.  7  :  NOW  THIS  INDRE  WIT-  State  of 
KETBL  that  in  conson  of  the  mtgees  havg  made  such  surrender  Ji^'^^*^* 
at  the  reqt  of  the  mtgor  as  af^^d,  &  of  the  premes,  the  mtgor  as  wit- 
benefl  owner  doth  hby  assn  unto  the  mtgees.  All  &  singr  the  neaseth. 
ad  messe  or  tenemt  &  premes  comprd  in  or  demised  by  the  men?^' 
hinbfe  recited  indre  of  lease,  bearg  even  date  with  the.se  psnts  :  parcels. 

To  HOLD  the  same  Unto  the  mtgees  for  the  sd  term  of yrs  Haben- 

grted  by  the  hinbfe  recited  indre  of  lease  of  even  date  hwith,  j^^^ 


(ii)  As  to  the  stamp  on  a  sabstituted  security,  see  the  Stamp  Act,  1S91, 
Schedule,  MoBTOAGE.    As  to  registered  land,  see  p.  75,  Free.  V. 
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security. 


pRBo.  xLi.  subjt  to  the  like  equity  of  redmon  on  paymt  of  the  ppal  moys 
&  intt  owing  on  the  secy  of  the  sd  indre  of  rntge,  &  with  the 
like  power  of  sale  &  other  provons  for  securg  &  obtaing  paymt 
of  the  sd  ppal  moys  &  intt,  &  with  the  benefit  of  the  like  covts 
on  the  pt  of  the  mtgor,  &  subjt  to  the  like  provons  in  all  respts 
as  are  contd  or  implied  in  or  couferred  by  the  sd  indre  of  mtge 
concerug  the  premes  comprd  in  the  sd  surrendered  lease,  &  by 
the  sd  indre  of  mtge  assned  to  the  mtgees,  to  the  intent  that 
the  sd  renewed  lease  of  the  sd  premes  may  become  in  all  respts 
substituted  for  the  sd  surrendered  lease  thof  as  a  secy  for  the 
paymt  of  the  sd  sum  of  £ &  intt.     In  wits,  &c. 


PREC. 
XLII. 


Recital  of 
debt  and 
deposit  of 
shares,  &c. 


XUI. 

MORTGAGE  under  Seal  of  Bonds  and  Shares  of  Cou- 
PANiES  incorporated  vmder  Special  Acts  arid 
Limited  Companies,  some  of  the  shares  bein^  fully 
and  others  partially  Paid-up  Shares  in  a  Costbook 
Mining  Company  or  other  Company  in  which  the 
Shares  are  Transferable  without  Deed,  and 
Scrip  of  a  foreign  Government  loan  and  of  an 
English  Company,  for  securing  past  and  future 
Trade  Debts. 

Partis,  A.,  mtgor,  1 ;  B.,  mtgee,  2 :  Whas   the   sd   A.    is 
indebted  to  the  sd  B.  in  sevl  sums  of  moy,  amtg  to  upwards 

of  £ for  goods  sold,  moys  advced,  &  orwise,  &  in  order  to 

induce  the  sd  B.  to  continue  his  deaigs  with  the  sd  A.  &  for 
the  ppose  of  securg  the  paymt  of  all  such  sums  of  moy  as  are 
or  shl  at  any  time  hrafter  be  due  &  owing  from  the  sd  A.,  his 
exs  or  ads,  to  the  sd  B.,  his  exs,  ads,  or  assns,  with  intt  for  the 
same  as  hinafter  mentd,  the  sd  A.  has  transferred  the  bonds  & 
shares  mentd  in  the  1st  schdle  hto  (a),  to  the  sd  B.,  &  has 


Descrip- 
tion of 
shares 
mort- 
gaged. 


(a)  The  shares  in  the  Ist  schedule  are  fully  paid  up ;  those  in  the  2nd 
schedule  are  liable  to  calls  ;  and  both  those  in  the  1st  and  2nd  schedules  are 
transferable  by  deed  with  or  without  registration.  The  shares  in  the  3rd 
schedule  are  transferable  without  any  formal  document ;  the  scrip  in  the  itli 
schedule  is  scrip  of  a  foreign  loan,  and  is  a  negotiable  instrument  liable  to 
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deposited  with  the  sd  B.  the  certfes,  togr  with  transfers  from      ^^^^' 

bim,  the  sd  A.,  to  the  sd  B.,  of  the  shares  mentd  iu  the  2Qd       1 

schdle  hto,  but  such  transfers  have  not  been  exted  by  the  sd  B. 

forfeiture  on  non-payment  of  the  remaining  instalments,  and  when  fulh'  paid 
np  is  exchangeable  for  a  bond  of  the  goyernment  (see  Goodwin  v.  Robarts^  1 
App.  Ca.  476) ;  and  the  scrip  in  the  6th  schedule  is  scrip  of  a  company  in 
which  the  scrip-holder  does  not  acquire  the  rights  of  a  sharehalder  until  his 
scrip  has  been  exchanged  for  share-oertificates  and  his  name  has  been  inserted 
in  the  company's  register  of  shareholders. 

As  to  the  effect  of  a  sub-mortgage  by  a  holder  of  blank  transfers  of  shares,  Transfers 
the  blanks  having  been  filled  up  by  him  for  a  purpose  foreign  to  the  original  in  blank, 
contract,  see  France  v.  Clark,  26  Ch.  D.  257  :  Miston  v.  London  Joint  Stock 
Bank,  34  Gh.  D.  95,  reversed  in  House  of  Lords,  tub  nom.  Slmffield  v.  L&ndim  Joint 
Stock  Bank,  13  App.  Ca.  333.  In  London  Jinnt  Stock  Bank  v.  Simmons,  [1892] 
A.  C.  201,  reversing  S.  C.  [1891]  1  Ch.  270,  it  was  decided  that  a  person 
taking  a  negotiable  instrument  in  good  faith  and  for  value  obtains  a  valid 
title  though  he  takes  from  one  who  had  none,  and  that  the  decision  in  Sheffield 
r.  London  Joint  Stock  Bank  turned  entirely  upon  the  special  facts  of  that 
case;  and  see  Bentinck  v.  Ltmdon  Joint  Stock  Bank,  [1893]  2  Ch.  120.  See 
siso  as  to  transfers  in  blank  and  the  rights  conferred  upon  the  holder  for  the 
time  being,  Colonial  Bank  v.  Hepwortk,  36  Cb.  D.  36,  and  as  to  the  issue  of 
debentures  in  blank,  Re  Queensland,  Sfc,  Co.,  [1894]  3  Ch.  181.  As  to  the 
necessity  of  re-delivery  by  the  transferor  of  the  deed  after  the  blanks  have 
been  filled  up,  to  confer  a  legal  title  to  the  shares,  see  SocietS  Qenirdle  de  Paris 
T.  Walker,  11  App.  Ca.  20;  Povodl  y.  London  and  Provincial  Bank,  [1893] 
2  Ch.  555. 

As  to  a  transfer  of  shares  by  way  of  mortgage,  where  the   mortgagor  is  Mortgage 
indebted  to  the  Company,  and  the  respective  rights  of  the  mortgagee  and  of  of  sharra, 
the  Company  in  such  a  case,  see  Ex  parte  Harrison,  28  Ch.  D.  363  ;  Bradford  ^^^^^ 
Banking  Co.  v.  Briggs,  12  App.  Ca.  29 ;  Miles  v.  New  Zealand  Alfirrd  Estate  ^^I^S^L 

fii.  32  Ch.  D.  266.  Sm^pZ. 

As  to  the  effect  of  notice  in  determining  the  priorities  of  equitable  rights  with  p.    ... 
regard  to  shares  in  a  Company,  see  per  Ld.  Selboroe  in  SocUU  Qenerale  <20  as  to 
Paris  V.  Walker,  11  App.  Ca.  20,  30.    As  to  priority  as  between  an  inchoate  shares  in 
legal  title  created  by  a  transfer,  which  has  not  been  registered,  and  pre-existing  company, 
equitable  title,  see  Bmtts  v.  Williamson,  38  Ch.  D.  485.    As  regards  the  rights 
created  by  a  pledge  of  certificates  of  shares  in  an  American  railway,  with  blank 
transfers  indorsed  thereon,  and  as  to  the  effect  of  American  law  and  of  mercan- 
tile usage,  see  WUliams  v.  Colonial  Bajik,  38  Ch.  D.  388  ;  affirmed  in  D.  P.  sub 
wm.  Colonial  Bank  v.  Cody  Jfr  Williams,  15  App.  Ca.  267  ;  London  and  County 
Banking  Cb,  ▼.  London  and  River  Plate  Banking  Co,,  20  Q.  B.  D.  232.    As  to 
what  is  necessary  to  complete  a  transfer  of  shares  so  as  to  pass  the  legal  interest 
therein,  under  the  C.  C.  C.  Act,  1845,  see  Nanney  v.  Morgan,  37  Ch.  D.  346  ; 
?ow^l  V.  London,  ^c.  Bank,  [1893]  1  Ch.  610  ;  [1893]  2  Ch.  555. 

A  mortgagee  of  railway  shares  which  have  been  actually  transferred  to  him,  is  Mortj<agee 

entitled  to  foreclosure  (General  Credit  and  Discount  Co,  v.  Olegg,  22  Ch.  D.  ^[^^^^7 
luo  shares 

entitled 
Shares  In  an  incorporated  Company  transferable  only  by  deed  are  "  things  in  to  fore- 
action"  within  the  meaning  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  closure. 
8. 44,  sub-s.  3  (Colonial  Bank  v.  Whinwy,  11  App.  Ca.  426).    As  to  shares  not  Bank- 
being  ''  in  the  possession,  order,  or  disposition  of  a  bankrupt  in  his  trade  or  busi-  ruptcy 
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or  registered,  &  the  sd  A.  has  exted  &  deposited  with  the  sd  B., 
transfers  in  blank  of  the  shares  raentd  in  the  3rd  schdle  hto,  & 
has  deposited  with  the  sd  B.  the  scrip  certfes  mentd  in  the  4th 
&  5th  schdles  hto,  &  has  agrd  to  exte  these  psnts :  NOW  THIS 
INDRE  WITNETH  that  in  conson  of  the  sd  A.  being  indebted 
to  the  sd  B,  as  afsd,  &  of  the  sd  recited  agrmt  &  premes,  covt 
by  A.  to  pay  on  demand,  p.  12,  to  the  sd  B.,  his  exs,  ads,  & 
assns.  All  &  every  the  sum  &  sums  of  moy  wch  are  now  or  shl 
hrafter  be  due  &  owing  from  the  sd  A.  to  the  sd  B.,  his  exs,  ads, 
or  assns,  in  respt  of  goods  sold,  advces  made,  or  on  any  other 
acct  whatsr,  TooR  with  intt  for  the  same  resply,  after  the  rate 

of p.c.  p.a-,  from  the  time  or  respive  times  of  the  same 

havg  become  due :  Provd  always,  that  if  the  sd  A,  his  hrs, 
exs,  ads,  or  assns,  shl  pay  to  the  sd  B.,  his  exs  ads,  or  assns,  all 
such  sums  &  sum  of  moy  as  afsd  with  intt,  psuant  to  the  covt 
of  the  sd  A.  hinbfe  contd,  then  the  sd  B.,  his  exs,  ads,  &  assns, 
shl  at  any  time  thrafter,  upon  the  reqt  &  at  the  cost  of  the  sd 
A.,  his  exs,  ads,  or  assns,  retransfer  &  deliver  up  to  him  or  them, 
or  as  he  or  they  shl  direct,  all  the  sd  bonds,  shares,  certfes,  scrip, 
transfer  &  premes  hinbfe  mentd  to  have  been  resply  trans- 
ferred to  &  deposited  with  the  sd  B.,  or  in  case  any  of  the  sd 
scrip  certfes  shl  have  been  exchanged  for  bonds  or  shares,  then 
such  bonds  or  shares,  all  wch  premes  are  hinafter  collectively 
called  the  sd  ratged  premes  :  And  it  is  hby  agrd  that  until  the 
transfers  of  the  sd  shares  specified  in  the  sd  2nd  &  3rd  schdles 
shl  have  been  resply  completed  &  perfected  by  registron,  so  far 
as  the  same  may  be  necy,  the  sd  A.,  his  exs  &  ads,  shl  stand 
possed  thof  in  trust  for  the  sd  B.,  his  exs,  ads,  &  assns,  subjt  to 
such  equity  of  redmon,  if  any,  as  shl  for  the  time  being  be  sub- 
sistg  thrin  by  virtue  of  the  provo  for  redmon  hinbfe  contd ;  Power 
to  appt  new  trees  "of  the  premes,"  p.  31,  form  IL  :  Covt  by  A.y 
That  he,  his  exs  or  ads,  will,  durg  the  continuce  of  this  secy. 


ness"  within  the  meaning  of  that  section,  see  ib.,  and  In  re  Jenkinstm,  16 
Q.  B.  D.  441. 

The  secnrity  in  the  text,  being  under  seal  (which  is  necessary  on  account  of 
the  power  of  attorney  to  execute  deeds,  see  Vol.  I.,  p.  191,  note,  though  not 
otherwise),  is  chargeable  with  the  full  2«.  6^.  per  cent,  mortgage  duty  ;  but  if 
it  were  under  hand  only,  and  there  was  no  power  of  sale  it  would  be  chargeable 
only  with  a  6d.  agreement  stamp,  as  a  mortgage  of  stock  and  marketable 
securities  (as  defined  by  the  Stamp  Act,  1891,  s.  122),  see  s.  23  and  schedule, 
MoBTQAOE  OF  STOCK.    As  to  mortgages  by  deed^  see  s.  86  (1)  (^). 
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dulj  &  punctually  pay  all  calls  &  instalmts  that  may  be  made      prbo. 


xui. 


or  become  due  in  respt  of  any  of  the  sd  mtged  premes :  And 

THAT  in  default  of  his  or  their  so  doin^,  the  sd  B.,  his  exs,  ads,  Po^r  to 

.  mortgagee 

or  assDs  may  but  shl  be  under  no  obligon  to  make  such  paymts,  to  pay 
&  that  all  sums  pd  by  him  or  them  for  that  ppose  with  intt  for 
the  same  after  the  rate  afsd,  shl  be  repd  by  the  sd  A.,  his  hrs, 
exs,  or  ads,  on  demand,  &  shl  in  the  meantime  be  a  chge  on  all 
the  sd  mtged  premes :  Pjrovd  always,  that  it  shl  be  Iwful  for  Power  to 
the  sd  B.,  hi§  exs,  ads,  or  assns,  as  well  bfe  as  after  the  sd  trans-  ^^^^ 
fers  of  the  sd  shares  specified  in  the  sd  2nd  &  3rd  schdles  shl  dividends, 
have  been  completed  &  perfected  as  afsd,  to  rece  all  divids  & 
bonuses  becomg  due  thron :  And  also  to  exchange  the  scrip  To  ex- 
certfes  mentd  in  the  sd  4th  &  5th  schdles  for  the  bonds  or  shares  scrip^er- 
for  wch  the  same  may  resply  be  exchangeable  :  And  also  at  any  tificates. 
time  or  times  hrafter,  coTdinVje  power  of  sale,  p.  26,  addg  at  ^^Ya^^ 
the  end  of  the  cUiuse  givg  the  authority  to  sell,  tlie  words  "  ex- 
pressly includg  the  complon  &  registron  of  the  sd  transfers  of 
the  sd  shares  mentd  in  the  sd  2nd  &  3rd  schdles  or  any  of  them, 
or  the  filling  in  of  the  name  or  names  of  any  pson  or  psons  as 
transferee  or  transferees  in  the  sd  transfers  of  the  sd  shares 
mentd  in  the  sd  3rd  schdle  or  any  of  them,  &  the  delivery  of  the 
sd  scrip  certfes  or  any  of  them  to  any  pson  or  psons,"  omittg 
the  dauaes  as  to  events  in  wch  power  is  to  be  exercised,  the 
provo  for  proton  ofpchasers,  &  the  trusts  of  the  pchase-moy : 
Provd  ALWAYS,  that  no  Co,  pchaser,  or  other  pson  payg  any  Proviso  for 
moys.  whether  on  sale  or  orwise,  to,  or  havg  any  dealgs  with  the  of  pur-  ^^ 
ad  B.,  his  exs,  ads,  or  assns,  in  respt  of  any  of  the  sd  mtged  chasers, 
premes,  shl  be  bound  to  enquire  whether  any  moys  remain  due 
on  this  secy,  or  orwise  as  to  his  or  their  it  to  rece  such  moys  or 
the  regularity  of  any  such  sale,  or  other  dealg,  or  be  affected  by 
any  irregularity  thrin ;  Trusts  of  moy  to  he  reced,  p.  40,  "  in 
respt  of  any  of  the  sd  mtged  premes,  whether  upon  a  sale  or 
orwise  ;**   Covt  by  A.  for  further  assurce,  p.   65,  mutatis  Covenant 
miUandis,  saying,  "  for  effectually  vestg  the  sd  mtgd  premes  gLOT^for 
or  any  of  them  in  the  sd  B.,  his  exs,  ads,  or  assns,  or  any  pchaser  "irther 
or  pchasers  from  him  or  then),  &  for  enabig  the  sd  B.,  his  exs, 

(a)  Asenming  this  to  be  a  "  mortgage"  within  the  C.  A.,  1881,  the  statutory 
power  of  .sale  and  receipt  clause  and  trusts  of  monies  received  (ss.  19,  22,  see 
pp.  20,  21,  notes)  might  to  some  extent  be  relied  on ;  but  as  the  provisions 
tie  in  this  case  somewhat  special,  express  clauses  are  inserted. 
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ads,  or  assns,  at  any  time  or  times  hrafter,  while  any  moy  shI 
remain  due  on  the  secy  of  these  psnts,  to  rece  any  sums  of  moy 
becomg  due  or  receable  eir  for  ppall  or  for  intt,  divids,  or 
bonuses,  in  respt  of  any  of  the  sd  mtfj^ed  premes :  And  further^ 
that  be  the  sd  A.,  his  exs,  ads,  or  assns,  will,  if  required  by  the 
sd  B.,  his  exs  or  ads,  permit  all  or  any  of  the  shares  specified  in 
the  sd  2nd  &  3rd  schdles,  to  be  revested  in  him  or  them,  the 
sd  A.,  his  exs,  ads,  or  assns,  in  such  mner  as  the  sd  B.,  his  exs, 
ads,  or  assns,  shl  think  fit :  And  will  indemnify  the  sd  B.,  his 
exs  &  ads,  agst  all  costs  &  liabilities  wch  may  be  incurred  or 
sustained  in  respt  of  any  of  the  sd  mtged  premes:  Mtgee's 
indemnity  cZatwe,  p.  59  :  And  lastly,  in  conson  of  the  premes 
the  sd  A.  doth  hby  irrevocably  (a)  appt  the  sd  B.,  his  exs,  ads, 
&  assns,  to  be  the  atty  &  attys  of  the  sd  A.  in  his  name  or  orwise 
to  rece  &  give  rects  for  all  or  any  moys  becomg  due  or  receable 
in  respt  of  any  of  the  sd  mtged  premes,  &  to  exte  &  do  all  such 
transfers  &  things  as  are  hby  covted  to  be  exted  &  done  by  the 
sd  A.  (6).    In  wits,  &c. 

IFive  8chdle8\ 


PRBC. 
XLUI. 


MORTGAGE  of  Freight  and  Earnings  o/,  and  Policies 
of  Insurance  on,  a  Ship,  to  accompany  a  Statutory 
Mortgage  (c). 

Parties,  A.  (hinafter  called  the  mtgor,  wch  expression  shl 
include  his  exs,  ads,  &  assns,  where  the  context  so  admits),  1 ; 

(a)  See  the  C.  A.,  1882,  a.  8,  p.  30,  note. 

(b)  Notice  of  this  deed  should  be  giyen  to  the  Companies  whose  shares  are 
included  in  the  second  and  third  schedules  (except  companies  registered  under 
the  Act  of  1862,  see  s.  30,  or  under  an  Act  incorporating  the  Company  Claoaea 
Act,  1845,  see  s.  18),  in  order  that  the  security  may  be  effectual  as  agatnat  any 
subsequent  transferees  or  incumbrancers,  but  as  shares  are  not  within  the 
reputed  ownership  clause  in  the  Bankruptcy  Act,  1883,  s.  44,  sub-s.  iii.  (see 
above,  p.  173,  note)  notice  is  not  necessary  as  against  the  mortgagor's  tmatee 
in  bankruptcy. 

(e)  Mortgages  of  ships  are  now  regulated  by  the  Merchant  Shipping  Act, 
1894  (57  &  68  Vict.  c.  60),  ss.  31—88 ;  and  as  to  the  right  and  liabilities  of 
mortgagees  of  ships  under  the  repealed  Merchant  Shipping  Act  of  1854,  and 
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B.  (hinafter   called  the   mtgee,  wch  expression  shl,   &c.,   as      pR"o 


XLIII. 


above),    2 :    Whas    the   mtgor    is    the    regrd    owner  of  the 

British  ship of  the  port  of ;  And  whas  the  sd  ship  |^{;*^  * 

is  about  to  proceed  on  a  voyage  to &  back  to  the  United  mortgagor. 

Kingdom  [under  a  charter  pty,  dated,  &a,  &  made,  &c.]  ;  And  Intended 
WHAS  the  mtgor  has,  by  a  policy  of  insurce,  dated  the "  8«« 

o  '     J        r       J  »  ^  Insurance. 

day  of  ,  &  effected  with  Messrs.  K.  &  Co.,  insured  the 

sd  ship  &;  freight  in  the  sum  of  £ ;  Agrmt  for  loan,  p.  1,  Agree- 

**  upon  havg  the  repaymt  thof,  with  intt,  at  the  rate  of ™^^    ^' 

p.c.  p.a.,  seed  by  a  statutory  mtge,  &  upon  havg  the  repaymt 
of  the  sd  ppal  moys  &  intt  further  seed,  &  the  repaymt  of  all 
the  other  moys,  chges,  &  intt  hinafter  mentd,  seed  in  mner 
hinafter  appearg : "  And  whas,  by  a  statutory  mtge,  bearg  Statutory 
even   date   with  these  psnts,  under  the  hand  &  seal  of  the  ^^"S'fi^* 

mtgor,  &  intd  to  be  registered  at  afsd,  the   mtgor  in 

conson  of  the  sum  of  £ this  day  lent  to  him  by  the  mtgee, 

has  covted  with  the  mtgee,  recite  covt  for  paymt  of  £ <fe 

intt,  &  for  better  securg  the  repaymt  in  mner  afsd  of  the  sd 
ppal  sum  &  intt,  the  mtgor  has  thby  mtged  the  sd  ship  to  the 
migee  [&  in  the  sd  mtge  is  contd  a  prove  that  the  statutory 

power  of  sale  shl  not  be  exercised  until  the  sd day  of 

] :    NOW  THIS  INDRE   WITNETH,  that  in   further  Wit- 

psuance  of  the  sd  agrmt,  &  in  conson  of  the  premes,  the  mtgor,  ^®*"®    ' 

the  Amendment  Acts  of  1855  and  1862,  see  Hutchifison  Y.Wright,  25  Beav.  444  ; 
Ettropean,  Jtc,  Co.  ▼.  Royal  Mail^  S^c,  Co.,  4  K.  &  J.  676  ;  WiUo-n  v.  WiUon^ 
L.  R.  14  Eq.  32  ;  Liverpool^  Jf-c,  Company  v.  WiUon,  L.  R.  7  Ch.  507  ;  Bell  v.  Blyth, 
L.  B.  4  Ch.  136 ;  The  Orchis,  15  P.  D.  38  ;  and  under  the  present  Act,  Black 
T.  WUliawu,  [1895]  1  Ch.  408  ;  2  Day.  Free.,  Part  II.,  pp.  206  and  233  ;  see  also 
the  Digest  to  the  Law  Reports,  tit.  Suip-mobtqage.  As  to  the  meaning  of 
"freight,"  see  Goodeve,  P.  P.,  p.  112.  As  to  the  effect  of  omitting  to  register  a 
mortgage,  see  Keith  v.  Burrows,  2  App.  Ca.  636  ;  as  to  mortgages  of  unfinished 
ships,  see  Ex  parte  Hodghin,  L.  R.  20  Eq.  746.  Under  the  Bills  of  Sale  Acts, 
1878  and  1882  (41  &  42  Vict.  c.  31,  s.  4  ;  45  &  46  Vict.  c.  43,  s.  3),  transfers, 
asBignments,  or  mortgages  of  a  ship  or  vessel  (which  includes  a  barge,  Oapp 
T.  Bond,  19  Q.  B.  D.  200 ;  and  comprises,  in  the  case  of  a  mortgage,  articles 
neoesaarj  to  the  navigation  of  a  ship  or  to  the  prosecution  of  the  adventure 
vhich  were  on  board  at  the  date  of  the  mortgage,  and  articles  subsequently 
brought  on  board  in  substitution  for  them  :  Coltman  v.  Chamberlain,  26  Q.  B. 
D.  328),  or  any  share  thereof,  are  not  required  to  be  registered  as  bills  of  sale. 
lliey  are  also  exempt  from  stamp  duty  under  the  Stamp  Act,  1891,  Sched. 
6E5SBAL  Exemptions  from  all  Stamp  Duties  (2) ;  but  the  exemption 
does  not  extend  to  the  above  mortgage  of  freight,  &c.  As  to  fees  in  respect  of 
mortgages  of  ships,  see  Vol.  I.,  pp.  885, 886,  note.  As  to  the  assignment  of  marine 
policiea,  see  31  &  32  Vict.  c.  86  ;  notice  of  the  assignment  is  not  necessary. 
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Policy. 


Haben- 
dum. 

To  mort- 
gagee. 

Proviso  for 
redemp- 
tion. 


Covenant 
by  mort- 
gagor that 
mortgagee 
may  col- 
lect the 
insurance 
money. 

Not  to 
vitiate 
policy. 


To  effect 
new  policy 
if  present 
policy 
vitiated. 


To  insure. 


as  benefl  owner,  doth  hby  assn  unto  the  mtgee,  All  the  freight, 
passage-moys,  &  eai'ogs  of  the  Rd  ship,  or  any  shares  or  share 
thof,  on  the  now  intd,  or  any  voyage  :  And  also  [the  sd 
charter  pty,  &]  all  future  charter  pties,  contracts,  &  agrmts  in 
relon  to  the  sd  ship,  or  the  freight,  passage-moys,  or  eamgs 
thof :  And  also  the  sd  policy  of  iosurce,  &  all  &  every  psnt  or 
future  poly  or  pols  of  insurce  on  the  sd  ship,  or  her  apptmts,  or 
any  shares  or  share  thrin,  or  on  the  freight,  passage-moys,  or 
eamgs  thof,  or  any  pt  or  pts  thof,  &  all  moys  insured  by  or  to 
become  payable  under  the  sd  pols,  or  any  of  them,  &  the  full 
benefit  &  advantage  thof ;  To  hold  the  same  premes  Unto  the 
mtgee,  subjt  to  the  prove  for  redmon  hinafter  contd :  Provd 

ALWAYS,  &  it  is  hby  agrd,  that  if  the  mtgor  shl  on  the day 

of next  pay  to  the  mtgee  the  sd  ppal  sum  of  £ &  intt 

intd  to  be  seed  by  the  sd  statutory  mtge,  &  shl  also  on  demand 
pay  to  the  mtgee  all  the  expses,  prems,  commissions,  chges, 
moys,  &  intt  hinafter  covted  to  be  pd  by  the  mtgor  to  the 
mtgee,  then  &  in  such  case  the  mtgee  shl  at  any  time  th  rafter, 
upon  the  reqt  &  at  the  cost  of  the  mtgor,  reassn  the  sd  premes 
hinbfe  assned  to  the  mtgor,  or  as  he  may  direct :  And  the 
mtgor  doth  hby  covt  with  the  mtgee  that  in  the  event  of  the  sd 
ship  being  lost  or  sustaing  or  being  liable  to  contribute  to  or 
pay  for  any  loss,  the  mtgee  may  collect  the  amt  insured  in  respt 
of  the  sd  ship  or  her  freight  or  eamgs,  or  pd  by  the  under- 
writers, for  the  benefit  of  whom  it  may  concern  :  And  furtheb^ 
that  neir  the  mtgor  nor  any  pson  to  whom  the  sd  ship  [is  or] 
may  be  chartered  nor  their  respive  servants  will  do  or  suffer 
anything  whby  the  psnt  or  any  future  poly  of  insurce  on  the  sd 
ship  or  the  freight,  passage-moys,  or  eamgs  thof  may  be  vitiated 
or  become  void,  or  the  mtgee  may  be  prevented  from  recevg  or 
recoverg  the  moy  thby  assured,  or  any  pt  thof:  And  that  if 
the  sd  poly  or  pols  shl  be  or  become  vitiated  or  void  the  mtgor 
will  immedly,  at  his  own  cost  &  chges,  do  all  such  things  as 
may  be  necy  for  effectg  a  new  poly  or  new  pols,  &  keepg  the  same 
on  foot  &  vestg  the  same  in  &  in  the  posson  of  the  mtgee  in 
lieu  of  &  in  substiton  for  such  poly  or  pols  as  may  have 
become  vitiated  or  void  as  afsd  :  And  further,  that  the  mt^or 
will  at  all  times,  durg  the  continuce  of  this  secy,  keep  the  sd 
ship  &  the  freight,  passage-moys,  &  eamgs  thof  insured  with 
Messrs.  K.  &  Co.,  or  some  other  underwiiters  or  insurce  office 
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or  offices  to  be  approved  of  by  the  mtgee,  in  the  sum  of  £ .prbc. 

at  the   least  [with  the  usual  collision  clause,  &  includg  war ^' 

risks] :  And  THAT  every  poly  so  effected,  &c.,  to  be  subject  to  New 
secy,  p.  41,  for  "origl  poly,"  say  "poly  hby  mtged:"  And  ^^^ 
THAT  the  mtgor  will  durg  the  continuce  of  this  secy  pay  all  subject  to 
8uch  prems  &  moys  as  may  be  payable  in  order  to  keep  the  ^®^^"  ^' 
sd  ship,  freight,  passage-moys,  &  earngs  so  insured ;  Power  to 
mtgee  to  pay  prema,  p.  41 :  And  that  all  moys,  chges,  &  To  pay 
expses,  wch  shl  be  pd  or  incurred  by  the  mtgee  in  respt  of  the  P^®"'*^'^™^ 
sd  ship,  freight,  or  insurces  on  ship,  freight,  passage-moys,  or  paid  to  be 
earngs,  or  orwise  in  the  exon  of  the  trusts  or  powers  of  these  *  charge. 
psnts,  w^ith  intt  to  be  repd  by  Tntgor  on  demand,  &  in  the 
meantime  to  be  a  chge,  p.  41,  on, ''  the  sd  ship,  &  all  the  sd 
premes  hby  mtged  :  "  And  fukther,  that  the  mtgor  will,  durg  Thatmort- 
the  continuce  of  this  secy,  pay  or  allow  to  the  mtgee,  in  addon  ^*^°^^J1 
to  all  discounts  reced  by  him  on  insurce  or  disbursemts,  all  gagee's 
usual  &  customary  commissions  &  chges  for  business  wch  may  chaw«! 
be  pformed  by  the  mtgee  or  any  firm  in  wch  he  may  be  a 
member  on  acct  of  the  mtgor  in  relon  to  the  sd  ship  or  any 
shares  or  share  thrin,  in  the  same  mner  as  if  he  had  not  been 
a  mtgee  of  the  sd  ship :  And  that  the  mtgor  will  from  time  to  To  give 
time  in  writg  apprise  the  mtgee  of  all   or  any  informon   or  ^onr^ 
inteUigce  wch  he  may  rece  concemg  the  sd  ship  immedly  on 
the  rect  thof :  And  in  conson  of  the  premes  the  mtgor  doth  Power  of 
hby  irrevocably  (a)  appt  the  mtgee  to  be  his  atty  in  his  name  ***^™®y- 
&  on  his  behalf  to  demand,  sue  for,  enforce  paymt  of,  &  rece 
k  give  effectual  rects  &  dischges  for  the  freight,  passage-moys, 
&  earngs  hby  mtged,  to  prosecute  &  defend  legal  pcdga,  Vol,  I., 
p.   187,  saying,  "or   any   other  mres   relatg  to   affectg   the 
ad  ship,"  to  arrange  &  compromise,  Vol,  L,  p.  187,  substitute 
for,  "  or  any  other  mres,  &c.,"  "  or  any  claims  or  mres  now 
snbsistg  or  hrafter  arisg  in  relon  to  the  sd  ship,"  And  to  appt 
&  discbge  the  master,  officers,  &  crew  of  the  sd  ship,  &  genlly 
to  act  in  &  about  the  premes  as  fully  &  effectually  to  all  intents 
&  pposes  as  if  the  mtgee  had  been  the  absolute  owner  of  all 
the  sd   mtged  premes,   to  appt  substitutes.  Vol,  I,,  p.  189, 
raiificon.  Vol,  L,  p.  190 :  Provd  always,  &  it  is  hby  agid,  that  Power  to 
it  shl  be  Iful  for  the  mtgee  or  any  pson  or  psons  authorised  by  ™°J^^^^ 

possession. 

(a)  See  the  C.  A.,  1882,  s.  8,  p.  30,  note. 
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FBEa      him^  at  any  time  after  the day  of ,  witht  any  further 

consent  of  the  mtgor,  to  enter  upon  &  take  posson  of  the  sd 

ship  whether  at  sea  or  in  port,  &  whether  abroad  or  at  home, 
&  to  navigate  the  sd  ship,  &  also  to  detain  her  at  any  port 
where  she  may  be,  &  also  to  remove  her  from  any  port  to  any 
other  port  for  sale :  [(a)  And  also  to  sell  all  or  any  of  the  sd 
premes  hby  mtged,  eir  togr  or  septely,  &  eir  togr  with  the 
sd  ship  or  any  share  or  shai*es  thof,  continue,  p.  26,  form  II.  ; 
in  the  clause  aa  to  events  in  wch  power  is  to  be  exercised,  say, 
"  neir  the  power  of  sale  hrin  contd  nor  the  statutoiy  power  of 
sale  of  the  sd  ship  shl  be,  &c. ; "  in  the  clause  as  to  applicon  of 
pchaae-mMys,  say,  "  out  of  the  pchase-moys  on  any  sale,  whether 
under  the  power  hrin  contd  or  the  sd  statutoiy  power,  &  out 
of  the  moys  (if  any)  reced  by  him  in  respt  of  the  sd  freight^ 
passage-moys,  earngs,  pols,  &  premes  hby  mtged ; "  Rect  clause, 
p.  39,  asto,*'  any  moys  pd  to  the  mtgee  in  respt  of  any  of  the 
sd  mtged  premes ; "]  Provd  always  that  the  mtgee  shl  not  be 
^Jl^^ty  answerable  for  any  involuntary  losses  wch  may  happen  in  or 
clause.  about  the  exercise  or  exon  of  the  powers  of  sale  or  any  other 
powers  or  trusts  arisg  under  the  Merchant  Shippg  Acts  or 
these  psnts.    In  wrrs,  &c. 


Mort- 


PEXC. 
XUY. 


Parties. 

Recitals. 

SUtatory 
mortgage. 


xnv. 

AGREEMENT  to  accompany  Statutory  Mortgage  of  a 
Ship.  Variations  where  Mortgagor  and  Mort- 
gagee are  Firms.    Short  form. 


AGRMT    made  the 


day  of 


Betn  a  (hinafter 


called  the  mtgor  (&)  )  of  the  one  pt,  &  B.  (hinafter  called  the 
mtgee  (6)  )  of  the  other  pt :  Whas  by  a  mtge  in  the  statutoiy 
form  bearg  even  date  hrwith  64  64ths  of  the of have 


(a)  The  clauses  here  bracketed  might  perhaps  be  omitted,  as  they  are  for 
the  most  part,  though  not  entirely,  proYided  for  by  the  C.  A.,  ISSI,  as. 
19—22,  see  pp.  20,  39,  notes. 

(ft)  Where  the  parties  are  firms,  say  "mtgors"  and  "  mtgees/* 
and  make  consequential  alterations  throughout,  insert  clause  IX.,  and  omit 
clause  X. 
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been  transferred  by  the  mtgor  to  the  mtgee  by  way  of  mtge  to      ^kb<>« 

secure  the  genl  balce  of  the  aect  current  of  the  mtgor  with  the       .' 

mtgee  :  And  whas,  for  further  securg  the  paymt  of  the  sd  genl  ^^^' 
balce  of  acct  current,  the  pties  have  agrd  to  enter  into '  this 
agrmt :  NOW  IT  IS  HBY  AGRD  AS  FOLLOWS : 

I.  The  mtgee  may  at  any  time  at  his  discron  (if  he  shl  deem  Power  to 
it  necy  so  to  do  for  better  secy,  &  although  no  moys  may  be  to^ti^e*^* 
immedly  due  or  payable  to  him  by  the  mtgor)  enter  into  &  poasession. 
retain  the  posson  of  the  sd  ship,  &  employ  the  same  in  any 

trade  or  for  any  voyage  or  voyages  eir  as  a  genl  ship  or  on  hire 
or  charter,  &  demand  &  rece  the  freight  &  earngs  thof,  &  his 
rect  shl  be  a  good  &  valid  dischge  for  the  same. 

II.  So  LONG  as  any  moy  shl  remain  due  to  the  mtgee  the  sd  ^^  ^ 
ship  shl  not  proceed  on  any  voyage  or  voyages  witht  his  consent  and  nomi- 
in  writg  first  obtd,  &  (if  he  think  fit  to  exercise  this  power)  he  ^^^w*^^ 
sbl  have  the  nominon  of  the  master  of  the  sd  ship,  &  the  mtgor 
nadertakes  from  time  to  time  to  remove  any  master  of  whom 

the  mtgee  shl  not  approve,  &  to  appt  any  master  nominated  by 
the  mtgee. 

III.  The  mtgee  undertakes  not  to  require  paymt  of  the  balce  Money 
of  his  acct  current,  or  exercise  the  power  wch  is  given  by  the  called  in 

Merchant  Shippg  Acts,  to  sell  the  sd  ship,  until  after  the before 

day  of ,  except  in  case  of  the  bkptcy,  or  suspension  of  named. 

paymt  of  or  by  the  mtgor,  or  of  a  receivg  order  being  made  agst 

him,  or  bis  compoundg  or  arrangg  with  his  creditors,  or  of  the 
breach  by  him  of  any  of  the  clauses  hrin  contd,  &  for  the  pposes 
of  this  clause  the  dishonour  of  any  bill  of  exchange  accepted  by 
the  mtgor  shl  be  deemed  to  be  a  suspension  of  paymt  by  him. 

IV.  In  case  any  of  the  events  mentd  in  the  last  precedg  As  to 
clause  shl  happen,  &  the  mtgee  shl  think  fit  to  require  paymt  ^J^ent 
of  the   balce  of  his  acct  current,  a  demand  of  paymt  shl  be 
deemed  to  be  sufiFtly  made,  if  in  writg  addressed  to  the  mtgor, 

k  served  on  him  personally,  or  left  for  him  at  his  last-known 
place  of  business  in . 

V.  The  mtgee  shl  have  power  to  buy  in  at  any  auction,  &  Mortgage 
to  rescind  any  contract  for  sale  witht  being  responsible  for  any  ^  Jt  sale, 
loss. 

VI.  The  mtgob  will  at  all  times  durg  the  continuce  of  this  secy  Mortgagor 
insure  &  keep  insured  the  sd  ship  &  her  freight  [with  the  usual 
collision  clause,  &  includg  war  risks]  in  the  sum  of  £ at  the 
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pKEc  least,  &  with  such  insurce  offices  or  undei^writers  as  the  mtgee  shl 
■  .,  require,  &  will  from  time  to  time  deliver  the  origl  stamped  pols 
duly  endorsed  to  the  mtgee  ;  &  in  case  of  default  eir  in  insurg  or 
keepg  insured,  or  in  deliverg  the  stamped  pols  duly  endorsed  as 
afsd,  it  shl  be  Iful  for  (but  not  obligatory  on)  the  mtgee  to  insure 
&  keep  insured  the  sd  ship  &  her  freight,  or  eir  ship  or  freight, 
in  such  amts  as  he  shl  think  pper,  &  in  case  of  the  loss  of,  or 
damage  to,  the  sd  ship,  the  mtgee  shl  have  power  to  recover  & 
rece  all  insurce  moys,  &  give  good  &  valid  dischges  for  the  same, 
&  to  compromise  claims  or  to  refer  the  same  to  arbitron  as  he 
in  his  discron  shl  think  pper. 
As  to  VII.  All  Bills  of  exchange,  whether  current  or  overdue, 

™*l3^"       bearg  the  name  of  the  mtgor  &  held  by  the  mtgee,  commission 
included      as  agrd  upon,  &  all  chges  &  expses  wch  the  mtgee  may  incur  or 
current.       pay  by  reason  of  the  dishonour  or  renewal  of  any  bill  of  ex- 
change, &  also  all  expses  incident  to  the  insurce  or  the  takg  & 
keepg  posson  or  the  sale  of  the  sd  ship,  togr  with  intt  at  the 
rate  from  time  to  time  agrd  upon  on  all  amts  pd  or  advced  by 
the  mtgee,  shl  form  items  in  the  acct  current  betn  the  pties,  & 
be  seed  by  the  sd  statutory  mtge  &  these  psnts,  &  the  sd  ship 
shl  not  be  redeemed  or  redeemable  until  full  paymt  or  satisfon 
of  the  same. 
Mortgagor       viil.  The  MTGOR  will,  on  reqt,  exte  &  do  any  further  assurce 
further^  ^   ^^'  ^^^  ^^^'  more  effectually  assng  &  makg  over  the  sd  ship  &  her 
assurances,  freight  &  eamgs  &  all  pols  thron,  to  the  mtgee,  wch  may  be 

reasbly  required. 
Proviso  for      ix.  [The  SECY  made  by  the  sd  statutory  mtge  &  these  {>snts 
finn.  shall  not  be  affected  by  reason  of  any  change  in  the  pson  or 

psons  constitutg  the  firm  of or ,  eir  by  the  death  or 

retircmt  of  any  ptner,  or  the  accession  of  any  new  ptner.] 
X.  l^Interpreton  clause,  p.  61.]    In  wits,  &c. 


PRECEDENTS.  183  | 


XLV. 

SUB-MORTGAGE  (a)  of  Freeholds  and  Leaseholds  by  way      pbjbo. 

of  Collateral  Security  (6).  f!!ll 

Parties,  A.,  nitgor,  1 ;  B.,  mtgee,  2 :  Recite  the  lease,  settg  Recitals. 
out  the  peels,  &  devolon  of  title  {if  any)  to  the  origl  mtgor,  as 
in  a  con  vce  on  sale,  see  Vol  I.,  pp.  364,  366,  the  mtge  to  the 
imit  Ditgor,  above  p.  5,  settg  out  the  covts  for  paymt  of  ppal  & 
intt,  the  convce  of  the  freehds  &  leasehds,  &  pi^ovo  for  redmon, 
the  declarmi  of  trust  {if  any)  of  the  nominal  revon,  &  noticg 
the  power  of  sale  {if  any)  &  any  provo,  such  as  a  provo  for 
the  redon  of  intt  on  punctual  paymt,  relatg  to  the  terms  of 
repaymt  of  the  loan ;  State  of  TYvtge  debt,  p.  7  ;  The  ppal  secy 
for  the  psnt  loan  bearg  even  date,  &  containg  covt  for  paymt 
of  ppal  &  intt :  And  whas  upon  the  treaty  for  the  sd  loan  of  Agree- 

the  sd  sum  of  £ seed  by  the  sd  recited  indre  of  even  date  ™^^ 

hrwith,  it  was  agi'd  that  the  paymt  thof,  togr  with  the  intt 
thron  as  afsd,  shd  be  further  seed  in  mner  hinafter  appearg : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  recited  Wit- 

agrmt  &  in  conson  of  the  sum  of  £ so  advced  by  the  sd  B.  -^^^^ 

to  the  sd  A.  as  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  assa  Assign- 

onto  the  sd  B.  ALL  that  the  sd  ppal  sum  of  £ so  owing  as  mortgage 

afed  to  the  sd  A.  upon  the  secy  of  the  hinbfe  recited  indre  of  ^®^^- 

the  day  of ,  &  all  intt  now  due  &  henceforth  to 

become  due  for  the  same,  And  the  benefit  of  the  power  of  sale 
&  all  powers  &  provons  conferred  by  or  contd  in  the  sd  last 
mentd  indre,  And  all  other  sees  for  the  same  ppal  sum  & 

(a)  A  sub-mortgage  should  be  used  in  preference  to  a  transfer  of  part  of    Use  of 
a  mortgage  debt,  as  if  a  transfer  of  part  only  of  a  mortgage  debt  is  made   sub-mort- 
without  the  concurrence  of  the  mortgagor  and  his  subsequent  incumbrancers  S*8®* 
the  original  mortgagee  and  the  transferee  must  concur  in  foreclosure,  on  the 
grcrand    that  the  mortgagor  or  subsequent  incumbrancer  ought    not    to    be 
harassed  by  a  multiplicity  of  actions. 

Before   completion  the  sub-mortgagee  should  enquire    from    the   original   Enquiries 
mortgagor  as  to  the  state  of  accounts  between  him  and  the  original  mort-    ^^^, 
gagee,  and  after  completion  should  give  him  notice  of  the  sub-mortgage.  notices. 

As  to  trustees  investing  on  a  sub-mortgage,  see  Smethurst  v.  ffiutings^  30   Trustees. 
Ch.  D.  490. 

(h)  As  to  the  stamp  on  a  collateral  security,  see  the  Stamp  Act,  1891, 
Sched.  MOBTGAOE  ;  2  Dav.  Prec.,  Pt.  II.,  p.  532,  note.  When  the  registered  pro- 
prietor of  a  charge  creates  such  a  charge,  see  ante,  p.  2,  note. 
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intt  (a),  To  hold  the  same  preraes  Unto  the  sd  B.,  subjt  to 
the  prove  for  redmon  hinafter  contd :  AND  THIS  INDRE 
ALSO  WITNETH  that  in  psuance  of  the  sd  agrmt,  &  for  the 
conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  unto 
the  sd  B.,  All  &  singr  the  sd  hds  &  premes  comprd  in  &  grted 

by  the  hinbfe  recited  indre  of  the day  of ,  To  HOLD  the 

same  premes  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assDs^ 
subjt  to  such  rt  or  equity  of  redmon  as  the  same  premes  are 

now  subjt  to  by  virtue  of  the  hinbfe  recited  indre  of  the 

day  of ,  &  subjt  to  the  provo  for  redmon  hinafter  contd : 

AND  THIS  INDRE  ALSO  WITNETH  that  in  further  psuance 
of  the  sd  agrmt  &  for  the  conson  afsd,  the  sd  A.,  as  benefl 
owner,  doth  hby  assn  unto  the  sd  B.  All  &  singr  the  sd 
hds  &   premes  comptd  in  &  demised  by  the  hinbfe  recited 

indre  of  the day  of [with  the  benefit  of  the  trust 

&  provons  contd  in  the  sd  indre  of  mtge  of  &  concemg  the 
sd  nominal  revon  thby  reserved],  To  hold  the  same  premes 
Unto  the  sd  B.  for  the  residue  now  to  come  &  unexpired  of  the 

sd  term  of yrs  grted  by  the  sd  recited  indre  of  mtge,  of, 

&c.  [&  for  all  the  este  &  intt  of  the  sd  A.  in  the  sd  nominal 
revon  thby  reserved]  subjt  to  such  rt  or  equity  of  redmon  as 
the  same  premes  are  now  subjt  to  by  virtue  of  the  sd  last 
mentd  indre,  &  subjt  to  the  provo  for  redmon  hinafter  contd  ; 
Provo  for  redmon,  p.  17,foi'7)i  IV.,  saying,  "reassn  &  reconvey 
the  sd  mtge  debt  &  intt  &  freehd  &  leasehd  premes  hby  assned  & 
grted  resply,  to  the  sd  A.,  his  hrs,  exs,  ads,  &assns,  resply,  subjt 
nevs  as  to  the  sd  freehd  &  leasehd  premes  to  such  rt  or  equity 
of  redmon  as  shl  be  ^lubsistg  thrin  resply  by  virtue  of  the  hinbfe 

recited  indre  of  the day  of ;"  Provd  always  that 

the  rect  of  the  sd  B.,  his  exs,  ads,  or  assns,  for  the  sd  ppal  sum 

of  £ ,  the  origl  mtge  debt,  &  intt  or  any  pt  thof,  or  for  the 

pchase-moy  of  the  premes  sold  on  any  exercise  of  the  power  of 

sale  contd  in  the  hinbfe  recited  indre  of  the day  of , 

or  any  pt  thof  resply,  shl  effectually  dischge  the  pson  or  psons 
paying  such  moys  from  the  same,  continwe  rect  clause,  p.  39  : 
Trusts  of  moys  to  he  reced  uruler  origl  mtge,  p.  40,  sayi  ng, 
"  shl  rece  any  moys  in  or  towards  satisfon  of  the  sd  ppal  sum  of 

(a)  As  to  inserting  a  power  of  attorney,  see  p.  39,  note,  and  form  xxi v. 
(by  These  two  dauses  might   probably  be    omitted    in   reliance    on    the 
statute,  see  p.  39,  note  ;  but  it  seems  better  to  insert  them. 
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£ ,  the  origl  mtge  debt,  or  any  intt  thron,  whether  on  any      ra^c. 

sale  under  the  power  of  sale  contd  in  the  hinbfe  recited  indre  of         . 

the day  of ,  or  orwise,  he  or  they  shl  by  &  out  of 

the  same,"  &c. :  Provd  always,  &  it  is  hby  agrd  that  it  shl  Proviao 
not  be  incumbent  on   the  sd  B.,  his  exs,  ads,  or  assns,  to  gageeneed 
enforce  or  realise  the  hinbfe  recited  secy,  or  to  take  any  steps  not  realise. 
or  pcdgs  for  that  ppose  unless  he  or  they  shl  think  fit,  &  he 
or  they  shl  not  be  answerable  or  responsible  for  any  loss  occasd 
by  any  delay  or  omission  in  any  such  respt ;  Mtgee'a  indemnity 
davse,  p.  59.    In  wits,  &c.  (c). 


XLVI. 

MORTGAGE  by  a  Trustee  in  Bankruptcy  so  as  to     fbiso. 
create  a  Floating  charge  on  tJte  Property  of  the     ^^' 
Bankrupts  to  a  Bank  advancing  tnoney  fiyr  an 
Interim  Dividend  {d\ 

Pajities,  a.,  "  the  tree  of  the  ppty  of  B.  &  C,  bkpts  hinafter 

called  the  tree,"  1  ;  The Bank,  Limd,  hinafter  called  the 

hank,  2  :  Whas  B.  &  C,  tradg  as  B.  &  Co.,  were  duly  adjudi- 
cated bkpts  on  the day  of 18 —  :  And  the  tree  was 

duly  appted  &  on  the day  of (e)  became  the  tree 

of  the  ppty  of  the  bkpts  :  And  whas  by  a  resolon  duly  passed 

by  the  committee  of  inspecton  in  the  sd  bkcy  on  the day  of 

18 — ,  the  tree  was  permitted  to  borrow  from  the  bank 

such  sums  of  moy  as  are  hinafter  mentd  upon  the  terms  hinafter 
appearg :  And  whas  the  bank  at  the  request  of  the  tree  made 
with  such  permison  as  afsd  have  agrd  to  lend  to  him  such  sums 
of  moy  as  are  hinafter  mentd  upon  havg,  continue  agront  to 
loan,  p.  1  ;  NOW  THIS  INDRE  WITNETH  that  in  psuance 
&c.,  &   in  conson  of  the  preraes  it   is  hby  agrd    as  follows : 


(r)  The  power  of  sale  is  omitted,  as  the  statutory  power  applies,  see  the 
C.  A,  1881,  8. 19,  p.  20,  note. 

(d)  See  the  Bankruptcy  Act,  1883,  ss.  56,  57.  This  deed  is  a  mortgage  of 
part  of  the  estate  of  the  bankrupts,  and  consequently  is  exempt  from  stamp 
duty  except  in  respect  of  fees  under  the  Act.     Bankruptcy  Act,  1883,  s.  144. 

(f)  Ije.,  the  date  of  the  certificate  of  the  Board  of  Trade :  Bankruptcy  Act, 
1883,  46  &  47  Vict.  c.  62,  s.  21  (4). 
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pREc.  I.  SUBJT  to  the  necy  authorisbn  by  the  Board  of  Trade  being 

•  -  ■  obtained  psuant  to  s.  74^  of  thie  Bkcy  Act,  1883,  the  tree  shl  as 
soon  as  possible  after  the  signg  of  this  agrmt  open  with  the 
bank  a  bankg  acct  in  the  name  of  the  debtor's  este,  and  the 
bank  shl  as  &  when  so  required  by  the  tree  place  to  the  credit 
of  the  sd  acct  such  sums  as  the  tree  shl  in  writg  certify  to  be* 
necy  and  sufft  to  enable  the  tree,  with  any  moys  wch  for  the 
time  being  may  be  in  his  hands  as  such  tree,  to  provide  for 
paymt  of  the  priority  debts,  the  costs  of  administron,  &  for  an 
immediate  distribon  amongst  the  unsecured  jt  credors  of  the 
bkpts  of  a  sum  eql  to  6^.  8cZ.  in  the  pound  on  the  amounts  of 
their  unseed  proveable  debts. 

II.  All  sums  payable  to  the  tree  by  the  bank  under  this 
agreemt  sh]  be  placed  to  the  credit  of  the  sd  acct,  &  all 
sums  wch,  in  the  ordinary  course  of  the  administron  of  the 
jt  este  of  the  sd  bkpts,  wld  be  pd  by  the  tree  to  the  credit 
of  the  acct  of  the  sd  este  in  the  bkcy  estes  acct,  shl  be  pd  by 
the  tree  into  the  sd  bankg  acct. 

III.  All  moys  standg  to  the  credit  of  the  sd  bankg  acct  or 
orwise  reced  by  the  tree  in  the  ordinary  course  of  administron 
of  the  sd  jt  este,  shl  be  applied  by  the  tree,  subjt  to  any  special 
orders  of  the  ct  wch  may  be  made  in  relon  to  any  such  sums  of 
moy,  first  in  paymt  of  the  priority  debts  &  the  costs  of  admin- 
istron, &  in  distributg  amongst  the  unsecured  jt  credors  of  the 
bkpts  a  sum  eql  to  6^.  Sd,  in  the  pound  on  the  amts  of  their 
unseed  proveable  debts,  &  next  in  repaymt  to  the  bank  of  the 
sums  so  advced  by  them  with  intt  thron,  as  from  the  dates 
of  the  same  being  advced  at  the  rate  followg,  that  is  to  say, 
so  long  &  so  often  as  the  bank  rate  of  intt  shl  not  be  less 
than  £2  p.c.  p.a.,  at  the  rate  of  £1  p.c.  p.a.  over  such  bank  rate, 
but  so  long  &  so  often  as  the  bank  rate  of  intt  shl  be  less 
than  £2  p.c.  p.a.,  at  the  rate  of  £3  p.c.  p.a. 

IV.  As  secy  for  the  repaymt  of  all  sums  of  moy  to  be  advced 
by  the  bank  under  this  agi'eemt  &  intt  thron,  &  the  pper  costs, 
chges,  &  expses  of  the  bank  in  respt  of  such  advces,  the  tree  as 
tree  hby  chges  all  the  jt  ppty  of  the  bkpts,  wch,  under  the  order 
of  adjudicon,  has  become  or  may  hrafter  become,  vested  in 
the  tree  (save  so  much  thof  as  consists  of  psonal  chattels 
to  wch  the  Bills  of  Sale  Acts  1878  &  1882  apply),  but  subjt 
to  all  the    costs  &  expses   of  the  coUecton  &  realison  thof. 
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with  the  repaymt  to  the  bank  of  all  ppal  sums  wch  they  shl  prbo. 
advce  under  this  agrmt,  togr  with  intt  at  the  rates  aforesd,  &  -  ~* 
the  pper  costs,  chges,  &  expses  of  the  bank  as  mtgees,  &  agi*ees 
that  in  the  event  of  the  bank  becoming  entled  to  enforce  the 
chge  hby  created,  but  not  bfe  that  time,  he  the  tree  will,  as  & 
when  required  by  the  bank,  exte  to  the  bank  or  as  they  shl 
direct,  all  such  assnmts  &  instrumts  with  all  necy  powers  of  atty 
&  powers  of  sale,  as  havg  regard  to  the  nature  of  the  ppty 
hby  made  a  secy  for  repaymt  of  such  advces,  intt,  costs,  chges, 
&  expses  shall  be  necy  to  give  the  bank  a  legal  title  to  such 
ppty  or  any  pt  thof,  or  if  the  intt  of  the  tree  in  such  ppty  or 
any  pt  thof  shl  be  equitable  only,  to  vest  such  equitable  intt  in 
the  bank  as  mtgees  thereof. 

V.  The  chge  hby  created  shl  constitute  a  floatg  secy  on  the 
assets  of  the  sd  jt  este,  &  so  long  as  the  tree  shl  duly  pay  into 
the  sd  bankg  acct  all  sums  reced  by  him  wch  under  this  agi-mt 
shl  be  payable  into  such  acct,  &  shl  duly  make  all  the  paymts 
required  by  this  agrmt,  to  be  made  by  him  as  tree  as  afsd.  & 
render  such  accts  as  to  his  rects  &  paymts  in  the  matters  afsd 
as  the  bank  shl  reasbly  require,  &  give  the  informon  hinafter 
covted  to  be  given  by  the  tree  &  fulfil  all  other  obligons  imposed 

upon  him  by  this  agrmt,  the  bank  shl  not  before  the day  of 

hinder  the  tree  in  the  managemt  &  administron  of  the  ppty 

of  bkpts  &  the  distribon  thof  amongst  their  credors  psuant  to 
the  Bkcy  Acts,  &  so  long  as  the  tree  shl  make  no  default  in 
makg  such  paymts,  renderg  such  accts,  givg  such  informon,  & 
performg  such  obligons,  he  shl  be  permitted  to  continue  in  un- 
controlled posson  of  the  sd  jt  este  until  the  sd day  of , 

&  this  chge  shl  not  be  enforceable  against  the  sd  jt  este  before 

the day  of ,  unless  &  until  such  default  as  afsd  shl  be 

made  by  the  tree :  Provd  that  the  tree  shl  not  be  at  liberty 
to  create  any  mtge  or  chge  upon  any  of  the  ppty  included  in 
this  agrmt  in  priority  to  the  chge  hby  created. 

VI.  Nothing  hrin  contd  shl  render  the  tree  psonally  liable 
to  repay  to  the  bank  the  sd  advce  &  intt  or  any  pt  thof  or  any 
of  the  sums  wch  under  this  agrmt  are  to  be  pd  to  the  bank,  & 
the  bank  shl  for  the  repaymt  of  the  sd  advce,  intt,  &  sums  of 
moy  have  recourse  only  to  the  jt  este  of  the  bkpts. 

VII.  The  obligons  imposed  on  the  tree  under  this  agrmt  are 
psonally  bindg  on  him  only  so  far  as  the  pformance  thof  is  con- 
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PEEc.      sistent  with  the  provons  of  &  obligons  imposed  on  the  tree  by 
the  Bkcy  Acts  &  Rules. 

vill.  The  tree  hby  covts  with  the  bank  to  keep  the  bank 
informed  of  all  the  podgs  in  the  bkcy,  &  in  parlar  to  keep  them 
informed  of  all  that  shl  take  place  in  the  realizon  of  the  assets 
&  of  any  proposed  compromises  or  arrangemts  with  the  debtors 
to  the  bkpts  este  :  And  it  is  hby  provd  that  the  tree  slil  not 
carry  into  effect  any  such  compromise  or  arrangemt  to  wch  the 
bank  shl  object. 

IX.  The  tree  hby  undertakes  with  the 'bank  that  durg  the 
.  continuce  of  tliis  secy  the  annl  premiums  or  other  sum  or  sums 

of  moy,  if  any,  necy  for  keepg  up  the  pols  specified  in  the 
schdle  hto  wch  form  pt  of  the  ppty  hby  chged,  shl  be  duly  pd 
out  of  the  jt  este  of  the  sd  bkpts  as  &  when  the  same  shl  be- 
come due  or  within  14  days  thrafter,  &  that  the  receipt  for 
every  such  paymt  shl  forthwith  be  produced  to  the  bank  or 
their  assns,  all  of  wch  paymts  as  &  when  made  shl  be  deemed  to 
be  pt  of  the  costs  of  administron  payble  by  the  tree  hrunder,  & 
that  if  any  such  paymt  shl  not  be  so  made  it  shl  be  Iful  for  the  bank 
or  their  assns  to  pay  the  same,  &  the  moys  so  pd  &  the  costs  of 
makg  such  paymt  togr  with  intt  thron  at  the  rate  afsd  from  the 
time  or  times  of  the  same  havg  been  pd  or  incuiTed  until  paymt 
to  the  bank  or  their  assns  shl  be  chged  on  the  ppty  hby  chged 
in  favour  of  the  bank  or  their  assns. 

X.  In  the  constron  of  these  psnis  the  follg  expressns  shl,  un- 
less the  context  orwise  requires,  have  the  meangs  hinafter  assned 
to  them  :  "  tree  "  includes  not  only  the  sd  A.,  but  the  tree  for 
the  time  being  of  the  ppty  of  the  bkpts ;  **  the  priority  debts  " 
means  all  sums  wch  under  the  preferential  paymts  in  Bkcy  Act, 
1888,  are  payble  in  priority  to  all  other  debts  of  the  bkpt ; 
"  costs  of  administron  "  means  all  the  paymts  wch  by  Rule  125 
of  the  Bkcy  Rules,  1886,  are  reqrd  to  be  made  out  of  the  ppty 
of  a  debtor  before  the  same  is  applied  in  paymt  of  debts  or 
divds,  &o  any  sums  payble  out  of  the  jt  este  of  the  bkpts  under 
any  order  of  the  ct  or  under  the  Bkcy  Acts  &  Rules  made 
thrunder.     In  wits,  &c. 

l^The  schdle  above  refd  to!] 
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XLVII. 

MEMORANDUM  v/nder  Seal  to  accompany  Deposit  of     PREa 
Deeds  vnth  Agreement  to  Execute  a  formal  Mort-     ^^^' 

QAGE  (a). 

KNOW  ALL  MEN,  that  I,  A.,  mtgor,  of,  &c.,  do  hby  declare 
that  the  title  deeds  [land  certificates]  and  writgs  relatg  to  the 

hds  situate  in  the  parish  of &  coy  of ,  known  as  the 

este,  a  short  description  of  web  is  contd  in  the  first  schdle 

(a)  This  and  the  next  five  Preceilents  are  forms  of  equitable  mortgaf^ 
aooompanjlDg  a  deposit  of  deeds  or  other  documents  of  title.  As  to  equit- 
able mortgages,  see  2  White  &  T.,  L.  C.  Eq.  notes  to  Rustel  v.  Bussel ;  see 
also  pp.  81  and  82,  note. 

The  above  precedent  is  under  seal  as  it  contains  a  power  of  attorney  to  Form, 
execute  deeds  (see  Vol.  1,  p.  191,  note),  and  also  in  order  that  the  mort- 
gagee may  have  the  powers  of  sale  and  insuring  and  appointing  receivers 
conferred  by  the  C.  A.,  1881,  ss.  19,  et  seq,;  see  above,  pp.  20,  42,  and 
52, notes;  but  the  latter  object  might  (it  is  conceived)  be  attained  by  a 
danse  expressly  incorporating  the  statutory  provisions. 

The  rights  of  the  cestui  que  trust  prevail  over  the  rights  of  an  equitable   Rights  of 
mortgagee,  without  notice  of  the  trust,  where  the  security  is  created  by  deposit  by   cestui  que 
a  trustee  in  breach  of  trust,  Mannifigford  v.  Iblewtan^  I  Col.  670  ;  but  it  appears   ^^'^^' 
that  a  trustee  registered  as  proprietor  of  land  or  a  charge  can  by  depositing 
the  land  certificate,  office  copy  of  registered  lease,  or  certificate  of  charge,  create 
a  lien  on  the  land  or  charge  in  favour  of  the  depositee  free  from  the  rights  of 
his  cestui  que  trust,  L  .T.  A.,  1897,  s.  8  (4),  unless  those  rights  are  protected  by 
an  inhibition  or  possibly  by  a  caution. 

The  registered  proprietor  of  any  freehold  or  leasehold  land  or  of  a  charge  Registered 
may,  subject  to  any  registered  estates,  charges,  or  rights,  create  a  lien  on  the  land, 
land  or  charge  by  deposit  of  the  land  certificate  or  office  copy  of  registered 
lease,  or  certificate  of  charge ;  and  such  lien  dhall,  subject  as  aforesaid,  be 
equivalent  to  a  lien  created  by  the  deposit  of  title  deeds  or  of  a  mortgage  deed 
of  unregistered  land  by  an  owner  entitled  in  fee  simple  or  for  the  term  or 
interest  created  by  the  lease  for  his  own  benefit,  or  by  a  mortgagee  beneficially 
entitled  to  the  mortgage,  L.  T.  A.,  1897,  s.  8  (4). 

The  words  "  subject  to  any  registered  charges  or  rights  '*  create  some  diffi- 
culty. Probably  it  wiU  be  held  that  "registered  rights"  means  rights  pro- 
tected by  an  entry  on  the  register.  If  this  view  is  correct,  the  lien  created  by 
a  mortgage  by  deposit  will  not  override  rights  protected  by  a  restriction  or 
inhibition,  or  a  lease  protected  by  notice  ;  and  accordingly  where  a  tenant  for 
life  is  registered  as  proprietor,  and  a  proper  inhibition  is  enteretl  on  the  register, 
the  lien  created  by  the  deposit  by  him  of  the  land  certificate  will  only  affect 
his  life  estate  ;  except  where  by  statute  he  can  mortgage  the  fee  (e.g.,  S.  L.  A., 
1882,  s.  18),  in  which  case  if  the  mortgage  money  is  paid  to  the  proper  person 
the  deposit  will  probably  create  a  lien  on  the  fee. 

The  question  how  far  rights  protected  by  a  caution  only  have  priority  over 
the  hen  created  by  the  deposit  of  the  land  certificate  is  one  of  greater  difficulty. 
Probably,  if  the  intending  depositee  searches  the  register  and  finds  a  caution, 
he  will  be  deemed  to  have  notice  of  the  rights  of  the  cautioner,  and  will  there- 
fore be  postponed  to  him.    It  is  by  no  means  clear  what  will  be  the  effect  of  a 
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ment to 
execute 
mortgage 
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Further 
Advance. 


As  to 
agree- 
ment to 
execute 
legal 
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hto,  &  a  list  of  wch  deeds  &  writings  is  contd  in  the  second  schdle 
hto,  have  been  deposited  by  me  with   B.,  mtgeej  of,  &c.,  to 

secure  to  the  sd  B.,  the  repaymt  of  the  sum  of  £ this  day 

advced  by  him  to  me  with  intt  thron  payable  half-yrly  at  the 

rate  of  £- p.c.  p.a.  until  repaymt :  And  I  do  hby,  as  benefl  owner, 

chge  the  sd  este  &  hds  [and  all  other,  if  any,  the  hds  belongg  to 
me,  or  over  wch  I  have  any  disposg  power,  to  wch  the  sd  deeds 
[land  certfe]  and  writgs  or  any  of  them  relate]  with  the  re- 
paymt of  the  sd  sum  of  £ &  intt :  And  I  undertake  that 

I,  my  hrs,  exs,  or  ads  will,  when  required,  at  my  or  their  own 
cost,  exte  &  deliver  to  the  sd  B.,  his  exs,  ads,  or  assns,  an 
efifectual  legal  or  formal  mtge  [regrd  chge]  of  the  sd  este  & 
premes  in  such  form  &  with  such  covts  by  me,  my  hrs,  exs,  or 
ads,  &  such  powers  of  sale  and  other  powers  &  provons  as 
the  sd  B.,  his   exs,   ads,  or  assns,    may  require  for   further 

caution  of  which  the  depositee  has  no  notice,  possibly  it  wiU  be  held  that  his 
negligence  in  not  searching  postpones  him. 

The  result  is  that  the  intending  depositee  ought  to  make  the  same  searches  as 
if  he  intended  to  take  a  registered  charge. 

The  depositee  may  give  notice  in  writing  (which  may  be  by  registered  letter) 
to  the  Registrar  of  the  deposit ;  the  registrar  is  to  enter  the  notice  in  the 
charges  register  and  give  a  written  acknowledgment  of  its  receipt ;  the  entry 
on  the  register  is  to  operate  as  a  caution  ;  so  long  as  the  notice  is  in  force  no 
new  certificate  is  to  be  issued  without  notice  to  the  person  by  whom  the  notice 
was  given,  the  notice  can  be  withdrawn  on  the  written  request  signed  and 
attested  by  the  person  lodging  the  notice,  or  his  successor  in  title,  or  (where 
such  person  consents  in  writing)  on  the  like  request  of  the  r^;iBtered  proprietor 
of  the  land,  accompanied  in  either  case  with  the  land  certificate,  office  copy 
registered  lease,  or  certificate  of  charge,  L.  T.  R.,  200  to  202. 

We  have  now  to  consider  the  effect  of  the  depositee  making  a  further 
advance.  So  long  as  he  retains  the  land  certificate,  no  entry,  except  of  a 
caution,  can  be  made  on  the  register  without  his  knowledge.  The  mere  entry 
of  a  caution  is  not  notice  to  the  depositee  ;  consider  the  cases  on  the  Middlesex 
Registry  Acts,  Bedford  v.  Backhouse^  2  Eq.  Ca.  Ab.  615  ;  Williams  v.  Sorrell^ 
4  Ves.  389  ;  and  therefore  he  will  not  be  affected  by  the  rights  of  the  cautioner 
till  he  has  express  notice  of  them.  The  result  appears  to  be  that  the  depositee 
is  entitled  to  add  to  his  security  further  advances  made  by  him  notwithstanding 
that  a  caution  has  been  entered  after  the  original  advance,  but  that  a  cautioner 
can  obtain  priority  over  the  subsequent  advance  by  giving  notice  to  the  depositee. 

Where  the  land  is  not  registered  the  depositee  should  enter  a  caution  against 
first  registration, 

(a)  See  as  to  the  effect  of  an  agreement  to  execute  a  legal  mortgage, 
Maxjield  v.  Burton,  L.  R.  17  Eq.  16  ;  Oarnliam  v.  Skipper ^  34  W.  R.  135  ;  an 
"effectual"  mortgage,  Spencer  v.  Clarke,  9  Ch,  D.  137.  As  to  specific  per- 
formance of  an  agreement  to  execute  a  mortgage,  see  Stead  v.  Nelton,  2 
Beav.  245 ;  Hermann  v.  Hodges,  L.  R.  16  Eq.  18.  As  to  the  protection  afforded  to 
a  person,  who,  though  without  the  legal  estate,  has  the  best  right  to  caU  for 
it,  see  Dart,  V.  &  ?.,  p.  936,  cases  in  note  (o). 
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securg  the  paymt  of  the  sd  ppal  moys  &  intt  (b) :  And  I  hby       pr^^'C- 


XLVII. 


irrevocably  appt  the  sd  B.,  his  exs,  ads,  &  assns,  to  be  ray  atty 

or  attys,  for  me  &  in  my  name  &  on  my  behalf,  &  as  my  act  &  ^^J^^^^^ 

deed  or  orwise,  to  sign,  seal,  &  deliver  &  orwise  perfect  any  to  convey 

such  legal  or  formal  mtge  [regrd  chge]  as  afsd  or  (witht  executg  ^^^  ^^ 

any  such  mtge)  any  deed,  assurce,  or  act  wch  may  be  required  a  sale  (<?). 

or  may  be  deemed  pperon  any  sale  by  him  or  them  of  the  sd 

hds  &  premes,  or  any  pt  thof,  under  the  power  of  sale  conferred 

by  these  psnts  &  the  statute  in  that  behalf  in  order  to  vest  in 

the  pchaser  or  pchasers  the  legal  este  &  all  other  my  este  & 

intt  in  the  sd  premes  :  And  I  declare  that  I,  my  hrs,  exs,  ads,  Declara- 

&  assns  shl  henceforth  stand  seised  &  possed  of  the  hds  hby  trugt? 

chged  in  trust  for  the  sd  B.,  by  way  of  further  secy  for  the 

paymt  of  the  sd  ppal  moys  &  intt :  And  I  declare  that  it  shl  Power  to 

be  Iful  for  the  sd  B.,  his  exs,  ads,  &  assns  by  deed  to  appt  a  ^^^ 

new  tree  or  new  trees  of  the  sd  hds,  and  in  parlar  at  any  time  trustees. 

or  times  to  appt  a  new  tree  or  new  trees  thof  in  the  place  of 

myself,  or  my  assns  or  any  tree  or  trees  appted  under  this 

power  as  if  I  or  they  were  dead  (d)  :  [Govt  agat  registron,  p.  50, 

form  xxxvi. ;  [And  I  further  undertake  to  pay  all  costs  &  Provision 

expses  incurred  by  the  sd  B.,  his  exs,  ads,  or  assns,  in  respt  of  ^  °  ^ 

the  premes,  includg  the  cost  of  investigatg  the  title  to  the  sd 

mtged  premes  &  of  stampg  this  deed,  &  I  agree  that  all  such 

costs  &  expses  may  be  added  to  this  secy  (6)] :  As  wits  my  hand 

&  seal  this day  of . 

[Two  Schdles.'] 

(6)  The  authorities  of  the  Inland  Revenue  do  not  allow^  an  equitable  mortgage   As  to 
under  hand  only  which  contains  an  agreement  to  execute  a  legal  mortgage,  to  inserting 
be  stamped  at  the  lower  rate.    But  this  view  appears  to  be  incorrect,  as  a  V^^^^  ^* 
mortgage  by  deposit  operates  as  an  agreement  to  grant  a  mortgage,  Parker  v.  *    °™®y* 
HatuefieU,  2  M.  &  K.  419. 

(r)  This  power  should  be  inserted,  since  an  equitable  mortgagee  by  deed  who 
sells  under  the  statutory  power  of  sale  cannot  convey  the  legal  estate  vested  in 
the  mortgagor  (Be  Hodton^  36  Ch.  D.  668).  The  power  is  made  irrevocable  by 
the  C.  A.,  1882,  s.  8,  and  would  have  been  so  even  before  that  Act,  see  Abbott 
V.  Straiten  y  3  J.  &  L.  603  ;  but  the  effect  of  the  Act  where  the  property  has 
been  dealt  with  or  the  mortgagor  has  died,  seems  doubtful ;  see  p.  30,  note. 

(tT)  Probably  the  insertion  of  this  clause  in  an  equitable  mortgage  under  hand 
only  would  render  it  liable  to  duty  at  the  higher  rate.  A  vesting  declaration  in 
a  deed  appointing  a  new  trustee  vests  the  legal  estate  in  him,  notwithstanding 
that  a  legal  mortgage  has  been  made  to  a  person  having  notice  of  the  deposit : 
Lmdan  <f-  QmTUy  Banking  Co,  v.  Goddard,  [1897]  1  Ch.  642. 

(e)  As  to  coBtSjaee  National  Provinoial  Bank  of  England  v.  Gaines,  31  Ch.  D.  As  to 
682.    An  agreement  by  the  mortgagor  to  pay  the  penalty  on  stamping  after  the  stamping. 
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XLvni. 

MEMORANDUM  rnider  Seal  to  accompany  tlie  Deposit 
of  Deeds,  and  Agreement  to  Execute  a  Mortgage, 
to  secure  an  Account  Current  vrith  Bankers  (a). 
Variations  wh&i^e  the  Deeds  are  deposited  by  a 
Surety  (6). 

KNOW  ALL  MEN,  that  I,  A.,  mtgor,  of,  &c.,  do  hby 
declare  that  the  title  deeds  [land  eertfces,  office  copies  of  re- 
gistered leases]  &  writgs,  a  list  of  wch  is  contd  in  the  schdle 
hto,  relatg  to  the  hds  situate,  &c.,  known  as,  &c.,  have  been 

delivered  &  deposited  by  me  to  &  with  B.,  C,  &  D.,  of , 

carrying  on  business  as  bankers   &   co-ptners,  or,  "the 

Bankg  Co,  Limd,"  for  securg  to  them  or  to  the  psons  or  pson 
for  the  time  being  carrying  on  the  sd  bankg  business,  their 
or  his  respive  exs,  ads,  or  assns,  or,  "  to  the  sd  Co,"  the  paymt 

of  all  such  sums  of  moy  [not  exceedg  £ (c)]  as  are  now  due, 

or  shl  from  time  to  time  be  due  to  them  or  him  from  me  my  exs 
or  ads  [from  K.,  of,  &c.,  the  pson  whose  debt  is  to  be  seed,  his  exs 
or  ads],  eir  on  acct  current,  or  for  moy  advced  or  pd,  or  in  respt  of 
bills,  drafts,  or  notes  accepted,  pd  or  discounted,  intt,  commission, 
or  any  other  usual  or  Iful  chges,  or  on  any  other  acct  whatsr, 
togr  with  all  costs  &  expses  wch  may  be  incurred  in  respt  of 
the  premes :  And  I  do  hby,  as  henefl  owner,  chge  all  the  sd  hds 
&  premes  [&  all  other  hds,  if  any,  belongg  to  me,  or  oyer  wch 
I  have  any  disposg  power,  to  wch  the  sd  deeds  [land  certfces, 
&c.]  &  writgs  or  any  of  them  relate]  with  the  paymt  of  all 
moys  due  or  to  become  due  as  afsd :  Agrmt  as  in  last 
Free  {d)y  to  exte  a  Tntge  [regrd  chge]  to,  "the  sd  B.,  C, 
&  D.,  or  to  the  psons  or  pson  for  the  time  being  carryg 
on   the   sd  bankg  business,  their  or  his  respive   exs,  ads,   & 

assns,"  or,  "  the   sd  Bankg   Co,  Limd,"  for  secg,   "  the 

paymt  on  demand  of  all  such  moys  as  afsd,  with  intt  for  the 

same  at  the  rate   of p.c.  p.a. : "   And  I  do  hby  declare 

that  the  sd  B.,  C,  &  D.,  or  other  the  psons  or  pson  afsd,  their 


proper  time  cannot  be  enforced  (Stamp  Act,  1891,  a.  117)  ;  and  this  would  be  so 
without  that  enactment,  see  Abbott  v.  Straiten^  3  J.  &  L.  603. 

(fl)  See  Precedent  XXXVII.,  and  p.  79,  note. 

(V)  Sec  the  notes  to  the  last  Precedent 

(c)  This  bracket  limits  the  charge,  Re  Bowes^  33  Ch.  D.  586. 

(tT)  See  note,  p.  190. 
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or  bis  respive  exs,  ads,  or  assas,  or^  "  the  sd Bankg  Co,      prbc. 

ITT  VI If 

Limd,*'  may  grt  time  or  other  indulgce  to  or  compound  with       1 * 

[the  sd  K.,  his  exs  or  ads  or]  any  other  pson  or  psons  liable  ^^^^ 
on  any  bill,  note,  or  other  secy  witht   dischging  or  affectg  drawers, 
this  secy :]  And  I  further  agree  that  all  divids,  composons,  &  ^jg 
paymts  reced  from  [the  sd  K.,  his  exs  or  ads  or]  any  such  xhe  secn- 
other  pson  or  psons  as  afsd,  shl   be  taken  &  applied  as  paymts  "*y  ^ 
in  gross,  &  that  this  secy  shl  extend  to  any  ultimate  balce  ultimate 
wch  shl  remain  due  as  afsd  (c) :  [Provd  always,  &  it  is  exply  ^*^*"c«- 
stipalated  that  this  secy  &  tbe  liability  of  me,  my  exs  &  ads 

hrunder,  shl  be  limd  to  the  sum  of  £ ;]  Provon  as  to  coats 

as  in  last  Prec,    As  wits,  &c. 

ISchdle,'] 


ZLIX. 


EQUITABLE  MORTGAGE  under  Hand  only,  charging         y^^o. 

land  (/). 

To  A  B.,  of ,  Esq. 

I,  C.  D.,  of  ,  Esq.,  do  hby  chge  the   hds  descd   in  the 

schdle  hto,  [or,  in  the  deeds,  [land  certificate  or  office  copy, 
r^stered  lease]  mentd  in  the  schdle  hto],  with  the  pay  rat  to 

you  on  the day  of next,  of  the  sum  of  £ ,  now  pd 

by  you  to  me,  as  I  do  hby  acknowe,  with  intt  thron  in  the 
meantime  at  the  rate  of  £ p.c.  p.a.  {g),  &  also  with  the 

(e)  Add  if  desired  power  of  attorney,  declaration  of  trust,  and  power  to 
appoint  new  trustees  and  covenant  against  registration,  anUf  p.  191,  mutattjt 
mutandis. 

(f)  In  order  that  a  mortgage  under  hand  only  may  be  liable  to  duty  at 
the  lower  rate  it  must  be  "  an  agreement  or  memorandum  under  hand  only, 
idating  to  the  deposit  of  title  deeds  or  instruments  constituting  or  being 
e?ideiice  of  title  to  any  property  whatever  (other  than  stock  or  marketable 
wcurity)  or  creating  a  charge  on  such  property,"  Stamp  Act,  1891,  s.  86  (2). 
Where,  however,  the  equitable  mortgage  under  hand  only  contains  provisions 
such  as  a  power  of  sale,  or  other  provisions,  which  put  the  mortgagee  nearly 
in  as  good  a  position,  except  as  to  being  able  to  convey  the  legal  estate,  as 
if  he  had  taken  a  legal  mortgage,  the  mortgage  becomes  liable  to  duty  at 
the  higher  rate  under  s.  86  (1),  (e). 

That  an  equitable  mortgagee  by  deposit  of  title  deeds  is  not  entitled  to 
•ix  months*  notice  or  six  months*  interest  in  lieu  of  notice  before  being  paid 
off,  see  Fitzgerald's  Trustee  v.  MeUersh,  [1892]  1  Ch.  385 ;  but  the  mortgagor 
Is  entitled  to  six  months  for  redemption,  Parker  v.  Housefield^  2  M.  &  E.  419. 

is)  For  further  adranees  say,  **  &  also  with  the   pavmt  to  you   on 
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paymt  on  the  -': day  of 


& 


day.  of 


m  every  yr 


of  intt  at  the  rate  afsd  on  the  ppal  moys  for  the  time  being  due 

on  this  secy. 

Dated  the day  of . 

Signed,  C.  B. 
{The  SchcUe,'] 


PBEC.  L. 


MEMORANDUM  under  Hand  only,  to  accompcmya  Deposit 

of  Deeds  (a). 

To  A.,  of ,  Esq. 

I,  B.,  of ,  Esq.,  hby  declare  that  I  have  deposited  the 

munimts  of  title  specified  in  the  schdle  hto  with  you  to  secure 

the  repaymt  to  you  on  demand  of  the  sum  of  £ ,  now 

lent  by  you  to  me  (the  rect  whof  I  hby  acknowe),  togr  with 

intt  thron  at  the  rate  of p.a  p.a.y  from  the  date  of  these 

psnts  until  paymt. 

Dated  this day  of . 

Signed,  B. 
IThe  Schdle,^ 


VRBC.  LI. 


u. 

MEMORANDUM  under  Hand  only,  to  accompany  De- 
posit of  Deeds  to  secure  an  Account  Current  ai  a 
Bank. 

To  Messrs.  A.  B.  &  Co.  [the  X  Bankg  Co.,  Limd.] 

I,  C.  D.,  of ,  Esq,  do  hby  chge  [my  life  intt  in]  the  hds 

descd  in  the  schdle  hto  [or,  in  the  deed  descd  in  the  schdle 


such 


day  of 


or day  of  —  as  shl  happen  next 


after  the  same  resply  shl  be  advanced,  of  every  other  sum 
wch  may  hrafter  be  advanced  by  you  to  me  with  intt  at  the 
rate  afsd  from  the  time  of  the  same  being  so  advanced."     See 

note  p.  189. 

(a)  In  Yorkshire  a  memorandmn  in  writing  should  aooompany  every  efaai^ge 
by  deposit  and  shoald  be  registered.    Battison  t.  ffohson,  [1896]  2  Ch.  40S. 
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hto]  with  the  paymt  to  you  on  demaDd  of  the  baloe  wch  on      **"P' 
cny  acct  carrent  with  you  bU  for  the  time  being  be  owing  in       — 1 
respt  of  bills^  notes,  or  drafts  aoceptd,  pd,  or  discounted,  or 
advces   made  to  or  for  my  use  or  aocommodon,  &  for  intt» 
commission,  or  other  usual  bankers  chges  or  orwise,  togr  with 
iDtt  on   the  sd  baloe  from  the  time  of  such  demand  being 

made   or  left  till  the  time  of  paymt,  at  the  rate  of  

p.c.  p.a. 

Dated  this day  of ,  18 — 

Signed,  C.  D. 
IThe  Sctidle.'] 


MEMOBANDUM  under  Hand  only,  to  accompany  the   p"o.  ui. 
Deposit  of  Miscellaneous  Securities  to  eeoure  the 
payrnent  of  Bills  of  Exchange  at  maturity. 

To  Messiis.  A.  &  Co. 

We,  B.,  C,  &  D.,  trading  under  the  firm  of  B.  &  Co,  hby 
declare  that  we  have  deposited  with  you  the  docmts  mentd  in 
the  first  schdle  hto,  to  sece  the  paymt  at  maturity  of  each  & 
all  of  the  Bills  of  Exchge  specified  in  the  second  schdle  hto. 

Dated  the day  of . 

Signed,  B.  &  Co. 
-    ZTwo  Schdies,'] 


LIU 

EQUITABLE  CHARGE  by  deed  of  an  Undivided  Share  peio.  lih 
in  Hereditaments  for  securing  Several  Sums  ad- 
vaTiced  by  Three  separate  Persons  (6). 

Pasties,  A.,  mtgor,  1 ;  B.,  C,  &  D.,  mtgees,  2 ;  Recite  title 
of  mtgor;  Agrmt  for  loan,  p.  4,  form  iii. :  NOW  THIS  Wit- 

— ^__  nMieth. 

(Jf)  See  the  notes  to  Precedent  XL VI I. ;  and  see  the  precedent  of  a  oon- 
tribatoxy  mortgage,  p.  106,  and  the  note  thereto. 
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PBEC. 
LIII. 


Further 

wit- 

nesaeth. 

Chai^  of 
share. 


With  re- 
payment. 

CoTenant 
to  execute 
mortgage 

(»). 


Proviso 
that  loans 
shall  rank 
equally. 


INDRE  WITNETH  that  in  conson  of  the  sd  seyl  sums  of 

£ ,  £ ,  &  £ ,  now  pd  by  the  sd  B.,  C,  and  D.,  resply 

to  the  sd  A.  (the  rect  of  wch  three  sevl  sums,  makg  the  total 

sum  of  £ ,  he  doth  hby  acknowe),  the  sd  A,  doth  hby,  fcc, 

cout  for  paynU,  p.  11, /orm  vi.  NOW  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance  of  the  sd  agrmt  &  for  the 
conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  chge  All  that 
one-fourth  pt  or  share,  &  all  other  the  pt  or  share  &  intt  (if  any) 
of  him  the  sd  A.,  of  &  in  the  messes,  tenemts,  &  hds,  &c.,  &  the 
appurts  thof,  With  the  repaymt  to  each  of  them  the  sd  B.,  C, 
&  D.,  of  the  sum  so  lent  by  him  as  afsd,  with  intt  thron  after 
the  rate  afsd  psuant  to  the  covt  hinbfe  contd  (a) :  And  the  sd 
A.  doth  hby  covt  with  each  of  them  the  sd  B.,  C.  &  D.,  that 
he  the  sd  A.,  his  hrs,  exs,  or  ads,  will  at  his  or  their  own 
costs  when  reqted  so  to  do  by  any  of  them  the  sd  B.,  C,  & 
D.,  or  the  exs,  ads,  or  assns  of  any  of  them,  exte  such  mtge  of 
the  pt  or  share  &  intt  hby  chged  of  &  in  the  sd  hds,  with  such 
covts  by  the  sd  A.,  his  hrs,  exs,  or  ads,  &  such  power  of  sale 
&  other  powers  &  provons  as  the  pson  or  psons  makg  such 
reqt  shl  reasbly  require  for  the  better  &  further  securg  the 
repaymt  of  all  the  sd  moys  &  intt :  Pboyd  always,  &  it  is  hby 

agrd  that  the  sd  three  sums  of  £ ,  £ ,  £ ,  &  the 

intt  thron,  shl  be  chgeable  upon  &  raiseable  &  payable  out  of 
the  sd  share  &  premes  hby  chged  thwith,  eqlly,  &  witht  any 
preferce  or  priority  betn  themselves.     In  WITS,  &c. 


uv. 

PREC.  Liv.  WARRANT  of  Attorney  with  Defeasance  as  (Collateral 

Security  for  Money  secured  upon  Mortgage  (c). 


TO 


& ,  Solors  of  the  Supreme  Ct  of  Judicature  in 


Warrantor 
attorney. 


England  jtly  &  sevlly,  or  to  any  other  solor  of  the  same  Ct. 
These  are  to  desire  &  authorise  you,  the  solors  above- 


Use  of 


(a)  Add  if  desired  declaration  of  trust,  p.  191,  substituting  A.  for  L,  and 
power  to  appoint  new  trustees. 
(J)  See  p.  190  note. 
(c)  Occasionally  it  is  wished  to  place  the  creditor  in  the  position  of 


warrant  of  judgment  creditor,  bo  as  to  enable  him  to  obtain  speedy  ezecutioik.    This 
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named,  or  any  of  you,  or  any  other  solor  of  the  Supreme  Ct  p*«o*  "▼• 
afsd,  to  appear  for  me,  A.,  mtgor,  of,  &c.,  in  the  Queen's  Bench 
Divon  of  the  High  Ct  of  Justice,  in  an  action  agst  me  for  the 

sum  of  £ for  moy  lent  at  the  suit  of  B.,  vitgee^  of,  &a,  his 

ezs  or  ads,  &  thrupon  to  confess  the  same  action,  or  else  to  To  confeas 
saffer  a  judgmt  to  pass  agst  me  in  the  same  action,  &  to  be  J'^"^"^  • 
thrupon  forthwith  entd  up  agst  me  of  record  in  the  same  ct 

for  the   sd  sum  of  £ ,  togr  with  costs  of  suit :  And  I  do  To  ezecnte 

hby  further  authorise  &  empower  you  the  sd  solora,  or  eir  of  "Jh^of"' 
you,  after  the  sd  judgmt  shl  be  entd  up  as  afsd  for  me  &  in  appeal. 
my  name,  &  as  my  act  &  deed,  to  sign,  seal,  &  exte  a  good  & 
sufTt  rele  to  the  sd  B.,  his  hrs,  exs,  &  ads,  of  my  rt  to  appeal 
agst  the  sd  judgmt,  &  of  &  from  all  errors,  defects,  &  imper- 
fons  made,  done,  or  suffered,  or  to  be  made,  done,  or  suffered, 
in  or  about  any  writ  of  exon  issued  for  the  ppose  of  enablg 
the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  to  recover  or  enforce 
payment  of  the  sd  moys  or  any  pt  thof.  And  for  what  you  the 
ad  soloTS,  or  eir  of  you,  shl  do  or  cause  to  be  done  in  the 
premes,  or  any  of  them,  this  shl  be  to  you  &  each  of  you  a 
suflft  warrant  &  authority :  And  I  have  exply  named ,  of  Nomina- 

is  effected  by  the  mortgagor  givlDg  to  the  Bollcitors  of  the  mortgagee  an  attorney 
anthority,  called  a  warrant  of  attorney,  usually  but  not  necessarily  under  and  de- 
aeal,   to  enter  up  judgment  in  an  action  to  be  brought  by  the  mortgagee  feaaanee. 
against  the  mortgagor  for  a  specified  amount,  generally  twice  the  amount 
of  the  loan,  and  defeasance  specifying  the  use  to  be  made  of  the  judgment. 
The  -warrant  of  attorney  is  void,  unless  it  is  attested  by  a  solicitor  on  behalf 
of  the  person  giving  the  warrant  expressly  named  by  him  and  attending  at 
bis  request  to  inform  him  of  the  nature  and  effect  of  the  same  before  ezecu- 
tion,  who  in  the  attestation  declares  himself  to  be  his  solicitor,  and  sub- 
scribes himself  as  such  solicitor,  32  &  33  Vict.  c.  62,  s.  24  (re-enacting  1  &  2 
Tict.   c.    110,  s.  9),  and  unless  the  warrant  or  a  true  copy  is  filed  in  the 
Central  (Bills  of  Sale)  office  within  21  days  after  execution  with  an  aflldayit 
€f  the  time  of  execution,  3  Geo.  4,  c.  39,  s.  1,  32  &  33  Vict.  c.  62,  s.  26,  and 
unleas  the  defeasance  (if  any)  is  written  on  the  same  paper  or  parchment  as 
the  warrant  before  the  latter  is  filed,  32  &  33  Yict.  c.  62,  s.  26.    A  warrant 
not   executed  as  prescribed  by  statute  is  not  rendered  valid  by  proof  that 
the  person  executing  it  did  in  fact  understand  its  nature  and  effect,  or  was 
fnllj  informed  of  the  same,  32  &  33  Vict.  c.  62,  s.  25.     As  to  the  use  of 
warrants  of  attorney  as  a  means  of  raising  money  by  incumbents  of  bene- 
fices, see  2  Day.  Prec.,  part  2,  p.  25,  note.    As  to  the  stamp  on  a  warrant  of 
attorney,  see  the  Stamp  Act,  1891,  Sched.,  "Mobtgagb."    As  to  the  fixed 
eosts,  on  taxation,  of  judgment  on  a  warrant  of  attorney,  see  R.  S.  C.  1883, 
Older  65,  r.  27,  sub-s.  38,  and  Practice  Masters'  Rules  (18).    As  to  filing  a 
warrant    of  attorney  for  the    purpose  of   signing   judgment,  see   Practice 
Masters'  Bnles  (26). 
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tion  of 

attesting 

solicitor. 


,  gentleman,  a  solor  of  the  Supreme  Ct  afbd>  &  reqted 
him  to  attend  on  my  behalf,  to  infonn  me  of  the  nature  & 
effect  hrof  bfe  the  same  is  exted,  &  to  witness  the  due  exon 

hrof  by  me:   And  I  acknowe  that  the  sd  has  aocdly 

attended  &  infoimed  me  of  the  nature  &  effect  hrof  bfe  such 
ezon. 

In  wits  whrof,  I  have  hmnto  set  my  hand  &  seal,  this 

day  of . 

The    above-written   warrant    of   atty 

to  confess   judgmt  was    signed, 

sealed,  &  delivered  by  the  above- 
named  A.,  in  the  presce  of  me, 

,  of,  &a,  one  of  the  soloiis 

'  of  the  Supreme  Ct.    And  I  hby 

declare  myself  to  be  the  solor  for 

&  on  behalf  of  the  said  A.,  exply 

named  by  him  and  attendg  at  his 

reqt,  &  that  I  informed  the  sd  A. 

of  the  nature   &  effect   of  the 

above-written  warrant  of  atty  bfe 

the  same  was  exted  ;  And  I  also 

declare  that  I  subscribe  my  name 

as  such  solor.  / 


Warrant  of 
attorney 
to  be  a 
collateral 
security 
for  mort- 
gage debt. 

Execution 
not  to  be 
issued 
until 
default  in 
payment 
of  debt  or 
perform- 
ance of 
covenants. 

Power  to 
issue  eze- 


DEFEASANCE  to  be  indorsed  on  the  Wa/rrant  of  Attorney 
for  coUatercdly  securing  mortgage  monies. 

Recite  the  mtge,  p.  5. 

Now  BE  IT  KNOWN,  that  the  within-written  warrant  of  atty  is 
given  as  a  further  or  collateral  secy  for  the  moys  seed  by  the 
hinbfe  recited  indre  of  mtge ;  And,  accdly,  that  no  exon  shl 
be  issued  upon  the  judgmt  to  be  entd  up  by  virtue  of  the 
within-written  warrant  of  atty,  unless  or  until  the  power  of 
sale  vested  in  the  sd  B.,  his  exs,  ads,  or  assigns,  under  the  sd 
indre  of  mtge  shl  have  become  exercisable  [or  some  intt  under 
the  sd  indre  shl  be  in  arrear  &  unpd  for  fourteen  days  after 
becomg  due,  or  there  shl  be  a  breach  of  some  covt  on  the  pt 
of  the  sd  A  in  the  sd  indre  of  mtge  contd  other  than  the  covt 
for  paymt  of  the  ppal  sum  &  intt  thby  seed]  ;  But  in  case  any 
such  event  as  afsd  shl  happen,  then  &  so  often  as  the  same 
may  happen,  it  shl  be  Iful  for  the  sd  B.,  his  exs,  ads,  or  assns^ 
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to  iflBoe  or  cause  to  be  issued  axon  upon  the  said  judgmt  for  ^R»0'  liv>' 
Rich  sum  or  sums  of  moy  as  he  or  they  shl  require  to  be  levied  cution  in 
&  raised  in  oixler  to  repay  to  himself  or  themselves  the  moys  ^'^^^i- 
&r  the  time  being  due  on  the  secy  of  the  sd  indre,  or  any  pt  Forprinci-, 
thof  resply  :  Togi-  with  costs  of  judgmt  as  betn  sblor  &  client,  ^*^-„^^j^i. 
includg  thrin  the  cost  of  registerg  writ  of  exon  (a),  sheriff's  or  other 
poundage,  &  o£Bcer's  fees  of  keepg  posson,  auctioneer's  chges,  ^J^^fo, 
expses  of  sale,  expses  of  applying  to  the  ct  or  a  judge  for  leave  indemmtr. 
to  issue   exon  when  six  yrs  (6)  shall  have  elapsed  since  the  With^coBta 
jodgmt  or  any  change  shl  have  taken  place  by  death  or  orwise  ment,  &c. 
in  the  pties  entled  or  liable  to  exon,  &  all  other  incidental 
chges  &   expses   whatsr:    And  the   moys   to  be    reced    from  Applica- 
time  to  time  upon  any  such  exon  shl  be  applied  by  the  said  B.,  ^o^J^yg 
his  exs,  ads,  or  assns,  in  or  towards  paymt  of  the  moys  for  the  levied 
time  being  due  on  the  secy  of  the  said  indre,  or  orwise,  accdg  to  judgment, 
the  circes,  so  as  to  render  the  sd  warrant  of  atty  &  judgmt  a 
snfft,  effectual,  &  complete  collateral  secy  for  the  ppal  moys  & 
intt  (c)  seed  by  the  sd  indre  of  mtge,  &  all  incidental  costs 
&  expses. 


LV. 

DEED  qf  Further  Charge  (d)  o/Freeholds,  Copyholds,  prec  lv. 
atid  Leaseholds,  the.  Interest  heing  Reducible  on 
'punctual  payment,  by  Endorsement  on  the  original 
mortgage.    Variations  for  several  Mortgagees,  and 
where  the  furth&r  charge  is  by  Supplemental  or  by 


(a)  See  Land  Charges,  &c.,  Act,  188S  (51  &  52  Vict.  c.  51)  8.  5. 

Ih)  See  R.  S.  C,  1883,  Order  42,  rule  23. 

(e)  As  to  whether  the  judgment  will  not  prejudice  the  mortgagee's  right 
to  subsequent  interest  at  the  rate  reserved  by  the  mortgage,  see  Eao  paHe 
Fewingt,  25  Ch.  D.  338  ;  Artntth/wt  v.  Buimlall,  W.  N.  1890,  87  ;  62  L.  T. 
234  :  distinguishing  Popple  v.  SylteHer,  22  Ch.  D.  98. 

{i)  As  to  deeds  of  further  charge  see  2  Dav.  Prec.,  part  2,  756 ;   Elph.,   Further 
Inttod.  Conv.,  215,  et  seq.    As  to  the  e£Eect  of  a  further  charge  by  an  assignee   cliarge  by 
of  the  equity  of  redemption  on  the  mortgagee's  right  to  sue  the  original  mort-   assignee  of 
gsgor  for  the  original  debt,  see  Kinnaird  v.  TroUope,  39   Ch.   D.  636 ;   32   ^^^^ 

^  J.  717.  tion.'"P" 

As  to  the  stamps  on  further  charges,  see  the  Stamp  Act,  1891,  Schedule,   „ 
'^UoBTOAOE,"  and  previous  to  that  Act,  see  2  Dav.  Prec.,  pt.  2,  p.  258,  note.  ' 


200  MORTGAQES. 

T^ao^Y.  Independent  deed.     Also,  wltere  there  has  been  a 

Previous  further  advancey  and  where  the  deed  is  to 
secure  Present  aTid  Fjjture  further  Advances  (a). 

Recitaia.         Parties,  A,,  mtgor,  1 ;  B.,  mtgee,  2.     Condoned  surrender  of 
copyholds,  p.  6  ;  State  of  Tntge  debt,  p.  7 ;  form  xiiL  or  xiv. : 


Variations       (a)   A  fui'ther  charge  should,  whenever   convenient  (which  is  not  nsaally 

for  supple-  the  case  where  the  parties  have  separate  solicitors),  be  endorsed  on  the  mort- 

niental         gage,  as  in  the  text ;  otherwise  it  may,  to  save  recitals,  be  made  supplemental . 

or  annexed  to  the  mortgage  (see  C.  A.,  1881,  s.  53,  Vol.  I.,  p.  617,  note),  in 

which  case  the  following  may  be  added  after  the  "  pties  '* ;  "  intd  to  be 

read  as  annexed^  or  '  supplemental/  to  an  indre  dated,  &c., 
being  a  mtge  for  securg  the  paymt  of  the  sum  of  £ &  intt 

to  the   sd   B.,  if  there  has  been  a  previous  further  charge,  add :   "  &  to 

anor  indre  dated,  &c.,  being  a  further  chge   for  securg  the 

paymt,  &C."  If  there  has  been  a  transfer,  the  further  charge  may  be 
annexed  in  like  manner  to  the  transfer.  It  may  be  convenient  to  distinguish 
each  prior  deed  by  a  short  designation,  by  saying  "  hinafter  called  the 
mtge,"  or  "  first  further  chge,"  or  "  transfer."  Matters  contained  in 
the  mortgage  or   other    prior   deeds  may  be  referred  to  as   "  recited,"  or 

"  contd,"  or  "  mentd,"  in  the  "  mtge,"  or  as  the  case  may  be. 

Ditto  for  If  the  further  charge  is  by  independent  deed,  it  will  begin  by  reciting  the 

indepen-       lease  and  devolution  (if  any)  of  title  thereto  to  A.,  as  in  a  conveyance  on  sale, 

dent  deed,    gg^  y^i  j^  pp  354^  355^  ^^e  mortgage,  setting  out  the  covenant  for  payment  of 

principle  and  interest,  the  conveyance  and  proviso  for  redemption,  and  the 

trust  (if  any)  of  the  nominal  reversion  of  the  leaseholds  for  the  mortgagee, 

above,  p.  5,  with  the  words  in    the  final  brackets ;    and    subsequently  for 

"  within  written,"  and  "  within  mentd,"  &c.,  say  "  hinbfe  re- 
cited," or  "  hinbfe  mentd,"  &c. 

Ditto  for  For  a  mortgage  to  trustees  or  others  lending  on  a  joint  account,  the  advance 

mort^  ^^^  ^  expressed  to  be  paid  by  them  "  OUt  of  moys  belonging  tO  them 

gagees.  on  a  jt  acct  "  ;  and  the  joint  account  clause  added  if  deemed  proper  at  or 

near  the  end  of  the  deed,  see  p.  37.    The  other  alterations  will  be  merely  the 

substitution  of  the  plural. 
Ditto  for  If  the  charge  is  to  extend  to  future  advances,  the  recital  of  the  agreement  for 

P^^?^*         the  loan  wiU   be  as   at  p.  4,  form  IV.,  the  future   advances  being  expressed 

further       ^  ^»  ^^  desired,  "not  exceedg  (inclusive  of  such  sum)  £- .*' 

advances.     The  covenant  for  payment  of  present  and  future  advances  and  interest  thereon 
after  default,  wiU  be  as  at  p.  10,  form  v.    If  the  charge  is  to  extend  to  future 

advances,  add  :  "  &  also  of  such  further  sum  or  sums  as  may  be 
hrafter  advced  or  pd  by  or  become  owing  to  the  sd  B.,  his  exs, 
ads,  or  assns  [not  exceedg,  &c.]  with  intt  thron  from  the  time 
of  the  same  resply  being  advced  or  pd  or  becomg  owing  accdg 
to  the  covt  hinbfe  contd  &  shl  not  be  redeemable  until  paymt 
to  him  or  them  of  as  well  the  sd  sum  of  £ ,  psnt  advce,  & 
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Agrmi  for  fuHh&i^  advce,  p.  7 :  NOW  THIS  INDRE  WIT-  pbeo^v. 
NETH,  that  in  psuance,  &a,  &  in  conson,  of  the  fresh  advce,  wit- 
p.  9,  form  L,  covt  for  paymt  of  the  sum  now  advced,  p.  9,  on  ^esseth. 
the  next  half-yrly  day  for  paymt  of  intt  on  oi^l  mtge ;  &  fo^^^*" 
inU  after  default,  p.  10 :  AND  THIS  INDRE  ALSO  WIT-  payment. 
NETH  that  in  psuance,  &c.,  &  for  the  conson  afsd,  the  sd  A.,  ^^«' 
aB  benefl  owner,  doth  hby  declare  that  All  &  Sinqb  the  hds  &  necseth. 
premes  comprd  in  the  within-written  indre  &  thby  mtged,  Shl  Agree- 
be  a  secy  for  &  chged  with  the  paymt  to  the  sd  B.,  of  as  well  p     * 

the  sd  sum  of  £ ,  the  origl  mtge  debt,  &  all  intt  due  &  to  rp^^  ^^^  ^^ 

grow  due  for  the  same,  as  the  sd  sum  of  £ ,  the  new  advce  security  for 

&  the  intt  thron  accdg  to  the  covt  hinbfe  contd,  &  shall  not  be  advance, 
redeemable  until  paymt  to  him  or  them  of  both  the  sd  sums  of 

£ &  £ ,  &  the  intt  thron  resply :  Covt  by  A.  with  "  B.,"  Covenant 

to  surrender  copyhds,  p.  72,  aubjt  to  a  condon  for  mdkg  void  ^^^  copy-' 
the  surrender  on  paymt  of  ike  new  advce  mith  intt  from  the  ^o^ds- 
date  of  the  psnt  deed,  p.  73  ;  Declaron  of  trust  of  copyhds  tiU 
surrender,  &  poiuer  of  atty,  p.  30 :  And  it  is  hby  further  agrd  Proviso  for 
that  the  proven  in  the  within-written  indre  contd  for  roducg  of  interest 
thft  intt  on  the  within-mentd  sum  of  £ ,  to  the  rate  of ^  *o  extend 

to  new 

p.c.  p.a  (&)  shl  extend  &  apply  to  the  ppal  moys  &  intt  seed  by  advance. 
these  psnts  in  the  same  mner  as  if  the  same  provons  were  hrin 

repeated  with  respt  to  the  sd  sum  of  £ ,  the  new  advce,  & 

the   intt  thron:  And  that  the  [power  of  sale  (c)  &  provons  Powers  in 
ancillary  thto,  &  other]  powers  &  provons  in  the  within-written  °^°''*8ag® 

intt  as  such  further  sum  or  sums  as  afsd  &  intt  &  the  sd  sum 

of  £ ,  origl  debt,  &  intt."    The  other  consequential  alterations  in  the 

snbseqnent  clanses  will  be  obvioas. 
A  further  charge  on  registered  land  will  be  made  by  registered  charge.  Registered 

(J)  If  there  has  been  a  previous  further  charge,  say  here,  "  &  wch  proVOns 

are  by  the  sd,  first  further  chge,  extended  &  applied  to  the  sd 
sum  of  £ ,  the  amt  thby  seed,  &  intt,  shl  also." 

(ey  Where  the  statutory  power  of  sale  (as  to  whichf  see  p.  20,  note),  is  relied   As  io 
on  in  the  mortgage,  it  wiU  not  generally  be  necessary  to  refer  to  it  in  the  further   statutory 
chArge,  as  it  will  continue  to  apply  without  express  incorporation  ;  and  if  the   P^wer  of 
statutory  power  is  modified  by  a  provision  in  the  mortgage,  it  will  continue  to         ' 
applj,  subject  to  such  modification,  without  being  expressly  mentioned,  by  virtue 
of  the  clause  in  the  text,  extending  all  the  provisions  of  the  mortgage  to  the 
further  advance.    But  the  terms  of  the  further  advance  may  of  coarse  be  such 
aft  to  render  some  special  extension  or  modification  of  the  statutory  power  neces- 
sarv,  which  must  be  effected  by  a  separate  clause.    These  remarks  apply  also  to 
the  statutory  powers  of  insurance  and  appointing  receivers,  as  to  which  see  pp. 
42,^and  52,  LOtes. 
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deed  to 
extend  to 
further 
advance. 


ifidre  contd  for  secaig  pajmt  of  t^e  sd  snm  of  £ ,  &  the 

intt  thron  (a),  shl  extend  &  apply  for  fiirtber  securg  the  paymt 

of  the  sd  sum  of  £ ,  the  new  advce,  &  intt  in  like  mner  as 

if  the  last-mentd  sum  had  formed  pt  of  the  ppal  moy  seed  by 
the  within-written  indre.  Govt  agst  registm  of  freehds  & 
lease}ids,  p.  50,  form  xxxvi. ;  Mtgee'8  iTidem/nity  clause,  p.  39. 
In  wits,  &c. 


PREC.  LVI. 


Recitals. 


Agree- 
ment. 

Consolida- 
tion of 
oricinal 
and  new 
'  advance. 


Wit- 
nesseth. 


LVI. 

DEED  of  Further  Charge  of  Freeholds,  Copyholds, 
and  Leaseholds,  the  oinginaZ  Mortgage  having 
been  Transferred,  the  rate  of  Interest  and  half- 
yearly  days  of  Payment  being  Altered  and  Addi- 
tional Freehoij)s  being  added  to  the  security  (b). 

Pasties,  A.,  mtgor,  1  ;  B.,  mtgee^  2.  Recite  lease,  &c.,  mtgey 
&  condonal  surrender  of  copyhds,  as  in  last  Prec ;  Transfer 
to  B.,  see  Vol.  I,,  p.  361,  mutatis  mutandis ;  condonal  sur- 
render to  B.  on  the  occasion  of  the  transfer,  p.  6 ;  And  whas 

satisfon  of  the  sd  condonal  surrender  of  the day  of (i.e. 

the  original  surrender)  was  on  the day  of entered 

ap  on  the  Ct  rolls  of  the  manor  of  wch  the  sd  copyhd  hds  are  held ; 
State  ofmtge  debt,  p.  7;  Title  of  A.  to  addonal  freeJids,  Vol.  /., 
p.  370.     And  whas  the  sd  B.  has  agrd  to  lend  to  the  sd  A.  the 

further  sum  of  £ :  And  whas  upon  the  treaty  for  the  sd  loan 

it  was  agrd  that  the  sd  sum  of  £ now  due  on  the  secy  of  the 

hinbfe  recited  indre  of  mtge,  &  the  sd  sum  of  £ ,  the  new 

advce,  shd  be  cousold  into  one  ppal  sum  of  £ ,  &  that  intt 

shd  be  hrafter  payable  on  the  sd  aggregate  ppal  sum  at   the 

rate  of -,  in  lieu  of  the  hinbfe  mentd  rate  of p.c.  p.a., 

&  that  the  paymt  of  the  sd  aggregate  sum  of  £ &  intt  slid 

be  seed  in  mner  hinafter  appearg:  NOW  THIS  INDRE 
WITNETH,  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of 

£ now  owing  by  the  sd  A.  to  the  sd  B.  upon  the  secy  of  the 

hinbfe  recited  indre  of  mtge  as  afsd,  &  of  the  further  sum  of 

(a)  If  there  has  been  a  previous  further  charge,  say  here,  "  &  Wch  are  by 

the  sd  Jirst  further  chge,  extended  &  made  applicable  for  the 

ppose  of  further  securg  the  sd  sum  of  £ ,  the  amt  thby  secd^ 

&  intt,  shl  also." 

(h)  See  the  variations  in  the  last  Precedent. 
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£ now  advced  by  the  sd  B.  to  the  sd  A.  (the  rect,  &c.),  *'W"c-  ^^'• 

oovi  for  jHiymt  of  aggregate  debt  with  intt  at  new  raie,  p.  9,  coveuant 

&  for  paymt  of  ivU  at  new  rate  after  default,  p.  10 ;  AND  ^OJ^  W- 

THIS  INDRE  ALSO  WITNETH  that  in  psuance,  &c.,  &  for  J^°  j^^^ 

the  conson  afsd  it  is  hby  agrd  &  the  sd  A,  as  benefl  owner,  doth  wit- 

hby  declare  that  All  &  sikqb  the  freehd  &  leasehd  hds  &  ^ 

premes  comprd  in  &  nitged  by  the  hinbfe  recited  indre  of,  &c.,  meDt. 

tiitf  vdge^  &  wch  were  by  the  hinbfe  recited  indre  of,  &c.,  the  Parcels. 
transfer,  grted  &  assned  to  the  sd  B.,  his  hrs,  ezs,  ads,  &  assns 

resply,  Shl  henceforth  be  dischged  from  the  equity  of  redmon  ^^^^^^^^ 

sobsistg  thrin  by  virtue  of  the  same  indres,  or  eirof  them,  but  proviso  for 

shl    be  subjt  to  the  provo  for  redmon  hinafter  contd :  AND  ^4^00^^ 

THIS  INDRE  ALSO  WITNETH,  that  in  further  psuance,  &c.,  Further 

and  for  the  conson  afsd,  the  sd  A.,  grt  by  A,,  as  benefl  onwer  of  ^^^'  , 

new  freehds  to  B.  in  fee  subjt  to  redmon,  p.  14 ;  Provo  for  ^^^^^  ^^ 

redmon,  p.  17,  form  rv.,  of  '*  all  such  pts  of  the  hds  &  premes  new  iree- 
comprd  in  the  hinbfe  recited  indres  o{,&ic.,the  mtge  &  transfer,       ^.     . 

as  are  of  freehd  tenure,  &  the  hds  hinbfe  grted,"  &,  **  of  all  such,  redemp- 

&c.,  as  are  of  leasehd  tenure,"  on  paymt  of  the  consold  loan  ^°°* 

wUh  intt:  AND  THIS  INDRE  ALSO  WITNETH,  Govt  by  Furtber 

A.  with  B.  to  surrender  copyhds  at  the  cost  of  A.  to  the  use  of  ^i^^y^ 

J?.,  p.  72,  "  dischged  from  the  sd  condonal  surrender  of  the Covenant 

day  of ,  but  subjt  to  a  condon  for  makff  void  the  surrender  to  snnen- 

dor  copy- 

to  be  made  psuant  to  this  covt  correspondg  to  the  provo  for  jiolds. 

redmon  hinbfe  contd  *' ;  Decla/ron  of  ti^st  of  copyhds  &  power 

of  atty,  p.  30  ;  And  it  is  hby  agixl  that  the  [power  of  sale  for  Agreement 

secuig  the  sd  ppal  sum  of  £ ,  the  origl  loan,  &  the  intt  powers  in 

thron  &  all  provons  ancillary  thto,  &  other]  powers  &  provons  original 

1         ^  '     ^         n  i    r  /.ii  mortgage 

in  the  sd  mdre  ef  mtge  contd  for  securg  paymt  of  the  sd  sum  shall  ex- 

of  £ ,  the  origl  debt,  &  the  intt  thron,  shl  extend  &  be  ^^^^  ^^ 

'             "^           '                                '  new  ad- 
applicable  so  as  to  be  a  secy  for  the  sd  total  ppal  sum  of  £ ,  vance. 

the  aggregate  debt,  &  the  intt  for  the  same  at  the  rate  of > 

p.c.  p.a.  in  like  mner  as  if  such  [power  of  sale  &  provons  ancillary 

tbto,  &  other]  powers  &  provons,  were  hrin  repeated  with  such 

alterons  only  as  wd  be  necy  in  consequce  of  the  transfer  of  the 

sd  mtge  debt  of  £ ,  the  origl  debt,  &  intt  &  the  sees  for  the 

same  to  the  sd  B.,  &  of  the  consequent  substiton  of  the  said  B, 

for  the  said  K.,  origl  rntgee,  &  in  consequence  of  the  change  in 

the  amt  of  the  ppal  sum  seed,  &  of  the  rate  of  intt  payable 

thron,  &  in  the  respive  days  appted  for  paymt  of  such  ppal 
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sum  &  intt :  {add  power  of  sale  of  new  freehda  p.  20,  utUcm 
the  stattjutory  power  ^«  relied  on]  (a) ;  [And  further  that  the 
covts  &  provons  in  referee  to  the  insurce  of  mtged  premea  agst 
fire  in  the  sd  indre  of  mtge  contd  shl  extend  &  be  applicable  to 
the  hds  &  premes  hinbfe  grted  in  the  same  mner  in  all  respts 
as  if  the  same  had  been  hrin  repeated  with  respt  to  all  the  hds 
&  premes  mtged  by  the  sd  indre  of  mtge  &  these  psnts  resply, 
with  such  alterons  as  may  be  necy  as  afsd,  &  with  the  substiton 

of  the  sum  of  £ in  lieu  of  £ as  the  total  amt  of  the  sd 

insurce]  (6)  ;  Govt  agat  registron  of  freehda  &  leaaehds,  p.  60, 
form  XXXVI. ;  Attgee*a  iTidemnity  clauae,  p.  59.    In  wits,  &c. 


pRsa 

LVII. 


Wit- 

nesseth. 


Covenant 
to  pay  by 
instal- 
ments. 


LVII. 

DEED  of  Further  Charge  to  a  Building  Society,  incorpo- 
rated under  the  Building  Societiea  Act,  1874  (c). 

Partibs,  a*,  a  member  of  the Bldg  Socy,  incorpd  under 

the  Bldg  Socs  Act,  1874  (hinafter  called  the  mtgor,  wch 
expression  shl  include  his  hrs,  exs,  ads,  &  assns,  where  the 

context  so  admits),  1 ;  The  sd Bldg  Socy  (hinafter  called 

the  Socy,  wch  expression  shl  include  their  assns,  where  the 
context,  &c.),  2 ;  intd  to  be  read  as  annexed  to  a  ceitn  indre 
of  mtge  from  the  mtgor  to  the  Socy,  dated,  &c. :  WITNETH 

that  in  conson  of  the  further  sum  of  £ now  advced  by 

the  Socy  to  the  mtgor,  makg  up  togr  with  the  sum  of  £ 

already  advced  to  him  by  the  Socy,  &  seed  by  the  above- 
mentd  mtge,  the  amt  to  wch  he  is  entled  accdg  to  the  rules  of 

the  Socy  in  respt  of shares  held  by  him  in  the  Socy  (the 

rect  of  wch  sum  of  £ is  hby  acknowed),  the  mtgor  hby 

covts  with  the  Socy  That  he,  the  mtgor,  will  pay  to  the  Socy 

accdg  to  the  rules  thof  the  sum  of  £ per  [month],  continue 

covts  by  mtgor  fm*  paymt  of  iTiatalnvta  &  finea  in  reapt  of  new 


(a)  If  the  original  mortgage  contains  an  express  power  of  sale,  it  might  be 
extended  to  the  new  freeholds  by  a  short  clause  :  bat  this  is  objectionable,  as  it 
makes  the  former  deed  a  title  deed  to  that  property. 

(b)  If  the  transfer  gave  any  new  powers,  the  above  clauses  should  of  course  be 
modified  so  as  to  extend  to  such  powers. 

(c)  See  Precedent  XXIV.,  and  the  notes  thereto  ;  and  the  notes  to  Precedent 
LV. 


PRECEDENTS.  205 

advce,  p.  122.    And  it  is  hbt  agrd  &  the  mtgor,  as  benefl      ^^^^ 

LVII 

owner,  doth  hby  declare  that  all  the  hds  descd  &  comprd  in       ! 

the  sd  mtge  of,  &c.,  shl  be  a  secy  for  &  stand  chged  with  the  '^*^^®'.  ^ 
paymt  to  the  Socy  of  as  well  the  moys,  fines,  &  fees  payable  heredita- 

in  respt  of  the  sd  origl  advce  of  £ seed  by  the  sd  mtge,  as  JJ|^"n)e 

of  the  moys,  fines,  &  fees  payable  in  respt  of  the  sd  further  charged 

adyce  of  £ ,  &  shl  not  be  redeemable  until  paymt  of  the  farther 

whole  of  the  sd  moys,  fines,  &  fees,  accdg  to  the  covts  in  the  adyance. 

sd  mtge  &  these  psnts  contd  :  And  that  all  the  powers,  trusts,  Powers  in 

covts  &   provons   in   the  sd  indre   of  mtge  contd  for  better  to^extend 

securg  the  paymt  of  the  moys,  fines,  &  fees  thby  seed  or  orwise  to  further 

relatg  thto,  shl  extend  &  be  applicable  to  secure  the  paymt  of 

the  moys,  fines,  &  fees  hby  covted  to  be  pd,  in  the  same  mner 

as  nearly  as  may  be  as  if  such  powers,  trusts,  covts,  &  provons 

had  been  hrin  repeated  with  referee  to  all  the  moys,  fines,  & 

fees  seed  by  the  sd  indre  of  mtge  &  these  psnts  resply.     Govt 

agst  registron,  p.  50,  form  xxxvi. ;  Mtgee'a  indemnity  clause, 

p  59.    In  wits,  &c. 


Lvm. 

DEED  of  FuRTHEE  Charge  by  Endorsement  on  a  m/yrir     pkbo. 
gage   of  a   Life  Interest   in   Personalty   and     ^^^^ 
Policies   where   a   Fresh    Policy    is   added   as 
Security  (d).- 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2  :  Recite  that  new  poly  Recitals. 
has  be&n  effected  by  A.  on  his  own  life  p.  4  ;  State  of  mtge 
debt,  some  intt  being  due,  p.  7 ;  Agrmt  for  further  advce,  Agree- 

p.  7,  on  havg  the  paymt  of  the  sd  sum  of  £ ,  tlie  further 

advce,  &  intt  at  the  within- men td  rate  seed,  &  the  paymt  of 
the  within -mentd  sum  of  £ ,  &  the  intt  now  due  &  hence- 
forth to  become  due  for  the  same,  further  seed  in  mner  hinafter 
appeai-g.      First   testatum  cw  in  Free.   LV. ;    AND    THIS  Further 
INDRE  ALSO  WITNETH  that  in  psuance,  &c.,  &  for  the  ^^^j^ 
conBon  a&d,  &  also  in  conson  of  the  sd  sum  of  £ ,  the  old 


(d)  See  the  yariations  in  Precedent  LV. 
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debt,  being  owing  by  the  sd  A.  to  the  sd  B.  as  afsd,  continue 
asanrnt  by  A.  bb  benefl  owner  of  new  poly  aubjt  to  redmoti,  as 
in  Free,  XV. ;  Provo  for  redmon,  p.  17,  "  on  paymt  of  the  sd 

sum  of  £ ,  the  old  debt,  with  intt  thron  from  the day 

of ,  at  the  rate  afed,  &  of  the  sum  of  £ ,  the  fresh 

advce,  with  intt  thron  from  the  date  of  these  psnts  at  the  rate 
afsd " :  And  the  sd  A.  as  benefl  owner  doth  hby  declare  that 
All  &  SINGR  the  divds,  intt,  &  income,  pols,  moys,  &  premes 
by  the  within-written  indre  assned,  &  also  any  new  poly  or 
pols  wch  may  be  effected  accdg  to  the  provons  contd  in  the 
same  indre  shl  stand  chged,  &c.,  continue  clause  chging  further 
advce,  as  in  Prec.  LV. :  And  it  is  hby  further  agrd,  that  all 
the  covts,  trusts,  &  provons  contd  in  the  within-written  indre 
in  referee  to  the  pols  thby  ratged,  or  any  substituted  pols  or 
poly,  or  to  any  moys  wch  may  be  reced  under  or  by  virtue 
of  the  same,  &  also  the  [power  of  sale  &  provons  ancillaxy 
thto,  &  other]  powers  &  provons  thrin  contd,  for  securg  paymt 

of  the  sd  sum  of  £ ,  the  origl  debt,  &  the  intt  thron,  sbl 

extend  &  be  applicable,  so  as  to  be  a  secy  for  the  sd  sum  of 

£ ,  the  new  advce,  &  the  intt  thron,  as  well  as  the  within- 

mentd  sum  of  £ &  the  intt  thron,  in  the  same  mner  in 

all  respts  as  if  the  same  covts,  trusts,  powers,  &  provons  were 
hrin  repeated  with  such  alterons  as  wd  be  necy  in  consequce 
of  the  change  of  the  ppal  amt  seed  :  And  further  that  [the 
power  of  sale  &]  (a)  all  the  covts,  trusts,  powers,  &  provons 
contd  in  the  within- written  indre  in  relon  to  the  sd  pols  thby 
mtged,  or  any  substituted  pols  or  poly,  or  the  moys  to  be 
reced  by  virtue  thof,  shl  extend  &  be  applicable  to  the  sd  poly 
hby  mtged,  or  any  substituted  poly  or  pols,  &  tlie  moys  wch 
may  be  reced  by  virtue  thof,  in  the  same  mner  in  all  i-espts  as 
if  the  same  [power  of  sale],  covts,  trusts,  powers,  &  provons, 
with  such  alterons  as  afsd,  had  been  inserted  in  these  psnts 
with  respt  to  the  poly  hby  mtged,  &  any  substituted  poly  or 
pols  &  the  moys  to  be  reced  by  virtue  thof:  Provd  always, 
that  all  moys  expd  by  the  sd  B.,  his  exs,  ads,  or  assns  for 
keepg  up  or  restorg  any  of  the  pols  comprd  in  the  within- 
written  indre,  or  these  psnts  or  any  poly  or  pols  substituted 
for  the  same  or  any  of  them  or  effectg  any  such  substituted 


(a)  See  p»  201,  note. 
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poly  with  the  intt  on  sach  moys  shl  be  a  chge  on  all  the  mtged  ^^^' 

premes  comprd  in  the   within-written   indre   &   these   psnts.       

Mtgee'a  indemnity  dauae,  p.  59.     In  wits,  &c.  (6). 


MEMORANDUM  of  Further  Charge  by  Endorsement  prbo.  lix, 
on  the  mortgage.    Applicable  to  Any  kiTid  of  property.  " 

A  Short  Form. 

I,  the  within-named  A.,  mtgor,  as  benefl  owner,  do  hby  chge  Charge. 

the  within-mtged &  premes  with  the  paymt  of  the  further 

sum  of  £ ,  this   day  advced  to  me  by  the  within-named 

B.,  mtgee^  with  intt  thron  at  the  rate  of p.c  p.a.,  payable 

on  the day  of & day  of :  And  I  declare  Declara- 

[that  the  proven  in  the  within  indre  contd  for  the  redon  of  **®^ 
intt  on  punctual  paymt,  shl  extend  to  the  intt  on  the  sd  further 
advce  :  And  further]  that  powers  of  mtge  deed  to  extend  to 

further  advce,  p.  201,  As  wits   my  hand  &  seal,  this  

day of . 


PRBO.  LX. 


TRANSFER  of  Mortgage  of  Freeholds,  Leaseholds, 
and  Copyholds,  where  the  Mortgagor  is  Not  a 
Party.  Variations  where  No  Surrender  has  been 
made  of  the  Copyholds,  and  for  the  case  of  the  Mort- 
gagee bein^  Dead,  and  for  Several  Transferors 
or  Transferees  (c). 

Parties,  A,,  mtgee,  1  ;  B.,  transferee,  2.    Recite  lease,  or  Recitals. 
leases.  Vol,  I.,  pp.  364 — 365 ;  <fe  devolon,  if  any,  thof  to  mtgor, 

(b'y  Notice  of  this  deed  must  be  given  to  the  trustees  of  the  settlement  and  to 
all  the  offices.    See  p.  96,  note. 

^c)  As  to  transfers  of  mortgages,  see  2  Da  v.  Prec,  part  2,  p.  264  ;  Elph.  Introd.  As  to  en- 
C.  pp.  201  et  seg.    The  transfer  may  be  shortened  as  to  the  recitals  by  indorsing  dorsing  or 
it  on  the  mortgage  or  previous  transfer  (which,  however,  is  not  generally  con-  ^^iJie^cing  a 
renient  unless  both  parties  are  acting  by  the  same  solicitor)  ;  or  otherwise  by  "•'*"®^- 
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Vd.  /.,  p.  366 ;  Mtge,  p.  5,  statg  the  covt  for  paymi,  the  provan 
if  any,  for  redon  of  intt  on  punctual  paymt,  &  for  contintvce 


As  to  tlie 
forms  of 
statutory 
traDsfer  in 
the  r.  A., 
1881. 

Ysriations 
where  the 
mortgagee 
isdemd. 


As  to  the 
freeholds 
and  lease- 
holds. 


As  to  the 

copyholda. 


making  it  sappleaiental  or  annexed  to  the  mortgage  or  previoos  transfer  ;  the 
variations  in  either  case  being  similar  to  those  indicated  in  p.  200,  note,  in  the 
case  of  a  further  charge ;  the  recitals  of  the  lease  and  dcTolation  thereof  to  the 
mortgagor  and  of  the  mortgage  being  omitted. 

The  C.  A.  1881,  gives  in  the  3id  schedule,  part  IL,  three  very  short  forms  of 
statntorj  transfer  of  mortgage,  of  freeholds  or  leaseholds,  which  are  available 
where  the  original  mortgage  was  in  the  statatorj  form  given  in  part  I.  of  the 
same  schedule,  as  to  which  see  p.  78  note,  and  have  a  special  operation  as  pro- 
vided bj  ss.  27  and  28  of  the  Act ;  these  forms  are  given  ittfra. 

If  the  mortgagee  be  dead,  the  frame  of  the  transfer  depends  on  whether  he 
died  since  1881  or  not.  If  since,  any  mortgaged  estate  of  inheritance  or  pitr 
autre  tie  in  freeholds,  or  in  copyholds  to  which  the  mortgagee  has  not  been 
admitted,  vests  under  the  C.  A.,  1881,  whether  he  died  testate  or  intestate,  in 
his  personal  representatives,  who  can  therefore  in  that  case  transfer  both  the 
debt  and  all  the  securities.  If  the  mortgagee  died  before  1882,  any  legal  estate 
in  freeholds  or  copyholds  which  may  have  been  vested  in  him  would  pass  to 
his  heir  or  devisee  ;  and  as  the  4th  section  of  the  Vendor  and  Purchaser  Act, 
1874,  which  enabled  the  personal  rq>resentatives  of  a  mortgagee  in  certain 
cases  to  convey  (and  which,  though  repealed  by  the  C.  A.,  1881,  s.  30,  remains 
in  force  as  to  mortgagees  dying  between  the  two  Acts),  applies  to  reconveyances 
on  redemption  only,  and  not  to  transfers  (/«  re  Spradbery^  14  Ch.  D.  514), 
the  heir  or  devisee  must  in  that  case  be  a  party  to  convey  the  legal  estate  in 
both  the  freeholds  ami  copyholds.  This  will  be  the  case  as  to  the  copyholds 
even  if  the  mortgagee  has  died  since  1881.  if  he  has  been  admitted,  since  s.  30 
of  the  C.  A.,  1881,  is  repealed  as  to  that  case  by  the  Copyhold  Act,  1894,  which 
repeals,  and  by  s.  88  re-enacts  the  Copyhold  Act,  1887,  s.  45.  In  Be  MilU 
Tmst*,  37  Ch.  D.  312  (re-argued,  W.  X.  IS'-S,  p.  15,5).  it  was  held  that  if  a  sole 
trustee  of  copyhoUls  had  died  between  31st  December,  1881,  and  16th 
September.  1887,  the  Copyhold  Act.  1887,  which  was  passed  on  the  latter  date, 
divested  all  trust  estates  from  the  penonal  representatives  and  vested  them  in 
the  customary  heir  or  devisee,  subject  to  any  disposition  made  by  the  personal 
representatives  in  the  meantime;  but  on  appeal  (40  Ch.  D.  14)  the  point  was 
left  undecided.    The  case  of  course  equally  applies  to  a  sole  mortgagee. 

The  variations,  therefore,  for  the  case  of  the  mortgagee  being  dead  will  as  to 
the  freehoUls  and  leasehoMs  be  as  follows  : — ^The  personal  representative  will 
be  party  of  the  first :  and  if  the  mortgagee  died  before  1882,  his  heir  or  devisee, 
if  not  the  same  person  as  the  personal  representative,  will  be  a  party  of  the 
second  (tart.  After  the  recital  of  the  mortgage  recite  the  will  of  the  mortgagee, 
stating  the  a{»{tointment  of  executors,  and  (if  he  died  before  1882)  the  devise 
(if  any)  of  mortgnged  estates,  his  death  and  the  probate :  or  recite  his  death 
intestate,  the  grant  of  administration,  and  (if  he  died  before  1882)  the  heirship, 

and  that  the  heir  or  devisee  (if  a  party),  "  has,  at   the   reqt   of  the   sd 

exor,  or,  *  admi^r,*  agrd  to  join  m  these  psots  in  inner  hinafter 

appearg."     The  heir  or  devisee  (if  a  party),  or  otherwise  the  executor  or 
administrator.  wiU  as  tl66  convey  the  freeholds  at  the  request  of  the  exeeator 
or  admini>trator.    The  personal  representative  as  mtgM  will  assign  the  debt 
and  leasehoiiis. 
As  to  the  copyholds,  if  there  was  a  surrender,  and  if  the  mortgagee  died 
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of  loan  for  a  term  cert  a,  the  grt  of  thefreekda,  &  demise  or  frbc.  lx. 
asswmt  of  the  leasehds,  the  provo  for  reflmon,  the  declaron  of 
trust,  if  any,  of  the  nominal  revon  of  the  leasehds,  the  covt  to 
swrrender  the  copyhda,  and  the  declaron  of  trusts,  if  cmy,  till 
surrender,  settg  out  all  the  peels  at  length;  [^Swrrender  & 
admittce,  if  any,  of  the  mtgee  to  copyhds.  Vol.  /.,  p.  868,  addg, 
''savg  the  rt  of  any  psoDs  havg  an  equity  of  redmon  in  the  sd 
premes  "] ;  State  ofwJtge  debt,  some  intt  being  due,  p.  7  ;  Agrmt 

before  1882,  or  if,  having  been  admitted,  he  died  after  1881  (and  there  had 

been  no  dealing  by  his  personal  representative  prior  to  16th  September,  1887), 

the  variations  would  be  similar  to  those  in  the  case  of  the  freeholds  where  the 

mor^agee  died  before  1882  ;  and  if  the  mortgagee  died  after  1881  without 

having  been  admitted,  the  variations  would  be  as  in  the  case  of  the  freeholds 

where  the  mortgagee  died  after  1881  ;  a  covenant  to  surrender  being  in  either 

case  aabetituted  for  a  oonvejance.    If  there  has  been  no  surrender,  the  personal  Variations 

representative  a8  mtgee  (together  with  the  heir  aS  tree  if  the  covenant  was  ▼**««  J^o 

entered  into  with  him  and  the  mortgagee  died  before  1882),  must  assign  the 

benefit  of  the  covenant.    See  further,  87  SoL  J.,  727. 

If  the  original  mortgage  was  made  to  trustees,  the  fact  of  its  having  been  Variations 
made  on  a  joint  account  should  be  noticed  if  anj  of  them  have  died.    If  the  where  no 
transferees  are  trustees,  the  fact  of  the  loan  being  on  joint  account  will  be  transferors 
stated  as  in  an  original  mortgage,  the  joint  account  clause  (p.  37)  and  clause  ff-^^^ 
as  to  devolution   of  powers  (p.  61)  being  added  if  thought  fit.     The  other  trustees. 
variations  in  either  case  will  be  merely  the  substitution  of  the  plural. 

As  to  the  right  of  a  second  equitable  mortgagee,  with  notice  of  a  prior 
equitable  mortgage,  to  get  in  the  legal  estate  from  the  legal  mortgagee,  see 
Taylor  v.  Riusell,  [1892]  A.  C.  244  ;  above,  p.  82,  note.  As  to  transfer  by 
mortgagee  in  possession,  see  ffall  v.  Seward,  32  Oh.  D.  430. 

Where  the  interest  is  regularly  paid  and  no  notice  to  pay  off  the  principal  Costs, 
has  been  given,  a  mortgagee  who  transfers  the  mortgage  without  the  concur- 
rence of  the  mortgagor  and  without  calling  on  him  for  payment  cannot  add  the 
casta  to  his  security.    Be  Radeliffe,  22  Beav.  201. 

As  to  stamps  on  transfers  of  mortgage,  see  the  Stamp  Act,  1891,  s.  87  and  Stamps  on 
Sdiednle,  title,  Mortgage  ;  Wale  v.  CommUeumer9  of  Inland  R.,  4  Ex.  D.  transfers. 
370,  a  decision  on  the  Stamp  Act,  1870  ;  and  the  C.  A.,  1881,  s.  27  (4).  Where 
on  a  transfer  after  part  of  the  original  mortgage  money  has  been  paid  off,  the 
conveyance  is  made  subject  to  the  existing  equity  of  redemption,  only  transfer 
dnty  is  payable,  but  where  the  conveyance  is  made  free  from  the  existing  and 
subject  to  a  new  proviso  for  redemption,  not  only  transfer  duty  but  also  duty 
as  on  a  re-conveyance  in  respect  of  the  amount  that  has  been  paid  off  is  claimed 
by  tbe  Authorities  of  Inland  Revenue,  but  this  claim  appears  to  be  unfounded 
and  it  is  contrary  to  the  established  practice.  See  41  SoL  J.  278  ;  Munro  v. 
ammistwneri,  ite.,  33  Scottish  Law  Reporter,  152 ;  S.  C.  [1896]  W.  N.  149, 
smh  MMM.  Munro  v.  Inland  Revenue. 

A  transfer  of  a  restored  charge  on  registered  land  is  to  be  made  by  an  instru-  Transfer  of 
ment  in  form  XLiv.,  in  the  first  schedule  to  the  L.  T.  R. ;  and  will  be  completed  by  registered 
the  r^istration  of  the  transferee  as  proprietor  of  the  charge,  L.  T.  A.,  1875,  s.  40.  charge. 
A  note  of  the  transfer  is  to  be  endorsed  on  the  certificate  of  charge,  L.  T.  A., 
1897,  8.  8,  and  the  transferee  may  require  the  registrar  to  deliver  a  new  certifi- 

K.E. — VOL.   IL  14 
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PREa  LZ. 

Wit- 
nesseth. 

Assign- 
Tnent 

Mortgage 
debt 

Haben- 
dum. 

To  trans- 
feree. 

Further 

wit- 

nesseth. 

Grant. 

Freeholds. 

Haben- 
dum. 

To  use  of 
transferee. 

Subject  to 
proviso  for 
redemp- 
tion. 


f(yr  the  tranef^,  p.  7 ;  form  XVL  (a).  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  agrmt,  conaon,  p.  9,  the 
ami  being  the  total  av/m  due  for  ppal  &  intt  on  the  mtge,  the 
sd  A.  as  mtgee  (b)  doth  bby  aasn  unto  the  sd  B.,  All  that  the 

sd  ppal  sum  of  £ seed  by  the  hinbfe  recited  indre  of  mtge 

as  (n&d,  &  the  intt  now  due,  &  henceforth  to  become  due,  for 
the  same,  &  the  benefit  of  all  sees  for  the  same  (c)  ;  To  hold 
the  same  UNTO  the  sd  B.,  absolutely.  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance  of  the  recited  agrmt, 
&  for  the  conson  afsd,  the  sd  A.  as  mtgee  (b)  doth  hby  grt  unto 
the  sd  B.,  All  &  SINGB  the  freehd  hds  &  premes  grted  or 
assured  by  the  hinbfe  recited  indre  of  mtge  of  the day  of 


(d),  or  wch  are  now  by  any  means  (e)  vested  in  the  sd  A. 

subjt  to  redmon  by  virtue  of  the  same  indre.  To  hold  the  same 
Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  Subjt  to 
such  rt  or  equity  of  redmon  as  the  same  premes  are  now  subjt 
to  by  virtue  of  the  hinbfe  recited  indre  of  mtge  on  paymt  to 

the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sd  sum  of  £ ,  the 

ppal,  &  the  intt  now  due  &  henceforth  to  become  due  for  the 


Variations 
for  several 
trans- 
ferees. 


Power  of 

attorney. 


Variation 
where  part 
has  been 
recon- 
veyed. 


Variation 
for  accre- 
tions. 


cate  of  charge  to  him,  L.  T.  A.,  1875,  s.  40,  but  in  practice  it  is  presumed  that  the 
transferee  wiU  content  himself  with  having  the  existing  certificate  properly 
endorsed  and  handed  over  to  him. 

(a)  Where  the  money  advanced  belongs  to  several  transferees  on  a  joint 

account,  say,  "  the  sd  sum  of  £ out  of  moys  belongg  to  them 

on  a  jt  acct."  The  other  variations  wiU  l>e  merely  the  substitution  of  the 
pluraL 

(h)  The  words  '^  aS  mtgee  "  imply  a  covenant  against  incumbrances  by  the 
transferor,  or  by  each  of  them  if  more  than  one  as  to  his  own  acts  only,  as  to  the 
mortgage  debt,  and  the  freeholds,  leaseholds,  and  copyholds,  see  p.  62,  note. 

(<»)  As  to  the  omission  of  the  power  of  attorney,  see  Vol  L,  p.  112, note; 
above,  p.  39,  note.  If  there  is  any  doubt  as  to  the  possibility  of  immediately 
giving  notice  to  the  mortgagor,  the  power  of  attorney  (p.  39)  should  be 
inserted. 

(<i)  Where  part  of  the  property  has  been  re-conveyed,  say  here,  "  save  & 

except  such  pt  or  pts  thof  as  were  conveyed  &  reled  by  the 

hinbfe  recited  indre  of  the day  of [if  necessary,  add  "or 

wch  by  means  of  any  exchange  or  partition  may  have  been  parted 
with  or  become  extinguished  "]  &  (by  way  of  conveyce  &  not  of 
exception)  all  other,  if  any,  the  hds  now  remaing  vested,  &c." 

(e)  If  the  mortgage  is  an  old  one,  and  there  may  have  been  accretions  to  the 
property  arising  from  enclosures,  &c.,  say,  "  or  Wch  are  now  by  means  of 

any  enclosure,  exchange,  allotmt,  award,  or  orwise  vested,  &c."* 
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«ame  :  AND  THIS  INDRE  ALSO  WITNETH  that  in  further  pbec.  lx. 

psuance  of  the  recited  agrmt  ^  for  the  conson  afsd,  the  sd  A.  Further 

as  mtgee  (/)  doth  bby  ansn  unto  the  sd  B.,  All  &  SINOR  the  "^^ 

leasehd  hds  &  premes  demised  <yr  «  asaned  "  by  or  wch  are  now  ^; 

by  any  means  vested  in  the  sd  A.  subjt  to  redmon  by  virtue  ment 

of  the  hinbfe  recited  indre  of  mtge  of  the day  of }ff?' 

[if  the  mtge  vma  by  demise  with  a  dedaron  of  trust  of  the 

'nominal  revon,  add,  '*&  with  the  benefit  of  the   trust  & 

incidental  powers  &  provons  contd  in  the  sd  indre  of  mtgo  in 

favour  of  the  sd  A.  of  &  concemg  the  sd  nominal  revon  (g)  thby 

reserved  of  the  sd  term  created  by  the  sd  indre  of  lease  "]  ;  To  Haben- 

HOLD  the  same  Unto  the  sd  B.,  for  the  residue  of  the  sd  term  J™' 

for  which  the  same  premes  were  demised  [assned]  by  the  hinbfe  feree. 

recited  indre  of  mtge  [&  for  all  the  este  &  intt  of  the  sd  A.  in 

the   sd  nominal  revon  reserved  by  the  same  indre  of  the  sd 

term  created  by  the  sd  indre  of  lease]  subjt  to  such  rt  or  equity 

of  redmon  as  afsd :  AND  THIS  INDRE  ALSO  WITNETH  ^J^l^*' 

wit- 
that  in  further  psuance  of  the  recited  agrmt  &  for  the  conson  nesseth. 

afsd^  the  sd  A.  as  mtgee  (/)  doth  hby  covt  with  the  sd  B.,  to  Covenant 

surr^ndeTy  p.  72,  **  at  the  cost  of  the  sd  B.,  his  exs,  ads,  or  ^er  copy- 

aaens,  the  sd  copyhd  or  customaryhd  hdd  &  premes  comprd  in  ^^^^^ 

the  hinbfe  recited  surrender  of  the day  of  — — ,  To  the  To  use  of 

USE  of  the  said  B.,  his  hrs  &  assns,  accdg  to  the  custom,  &c.,  ^^^' 

subjt  to  such  rt  or  equity  of  redmon  as  afsd,  Deda/ron  of  trust 

till  surrender  &  'power  of  atty,  p.  30  (A).     In  wits,  &c. 

(/* )  See  last  page,  note  (V). 

(y>  For  seyend  leases,  say  here  and  subsequently,   "  respive   nominal 

revons,"  or  "  terms,"  or  "  indres  of  lease." 

(A)  If  the  mortgagor's  concurrence  cannot  be  obtained,  the  mortgagee  must  As  to 
be  admitted  on  the  surrender  to  him,  and  then  surrender  to  the  use  of  the  transfers 
transferee,  subject  to  the  mortgagor's  equity  of  redemption.    If  the  mortgagor  ^^  mort- 
is willing  to  concur,  and  has  not  encumbered  the  equity  of  redemption,  the  fJf^l^iH- 
original  surrender  should  be  vacated,  and  a  new  surrender  taken  from  the 
mortgagor   to    the  transferee.     Having  regard  to  the  latter    alternative,  a 
covenant  that  the  mortgagee  will  obtain  admittance  is  not  inserted  in  the  text, 
but  is,  if  necessary,  implied.    If  there  has  been  no  surrender,  and  the  mort- 
gagor does  not  concur,  the  following  assignment  of  the  benefit  of  the  covenant 

to  surrender  must  be  substituted  for  a  covenant  to  surrender : — "  The  sd  A. 

as  mtgee  doth  hby  assn  unto  the  sd  B.,  All  &  sinqr  the  sd 
copyhold  or  customaryhd  hds  &  premes  by  the  hinbfe  recited 
indre  of  mtge  covted  to  be  surrendered,  Togr  with  the  benefit 
of  the  sd  covt  for  the  surrender  of  the  sd  premes,  with  full 

14  2 
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FEKc.  Lxi.  TRANSFER  of  Mortgage  of  Freeholds,  Leaseholds, 

aiiid  Copyholds,  where  the  Owner  of  the  Equity  of 
Redemption  is  a  Party  utuI  has  Not  iNCUfifBERED 
the  equity  of  redemption,  and  where  a  New 
Covenant  for  payment  and  Proviso  for  Redemp- 
tion and  New  Powers  are  inserted  (a).  Varia- 
tions for  Several  transferors  or  transferees,  for  the 
case  of  the  Mortgagee  being  Dead  (b),  and  where 
the  mxyrtgagor  receives  a  Further  Advance  (c). 

Parties,  A.,  Tntgee,  1 ;    B.,  mtgor,   2  ;    K.,  trcmsferee,   3. 
RedtalB.      Recite  the  lease,  &c.,  &  Tatge  as  in  the  last  Free,  &  noticg 


power  to  sue  tbroD  in  the  name  or  names  of  the  scl  A,  his  exs 
or  ads,  &  all  other  powers  and  means  necy  for  enforcg  the 
pformce  of  the  same,  To  hold  the  same  premes  Unto  the  sd 
B.,  his  hrs  &  assns,  subjt  to  such  rt,"  &c.,  as  in  the  text. 

If  the  mortgage)  is  to  several,  add,  if  need  be,  joint  account  clause,  p.  37  ; 
but  as  the  G.  A.,  1881,  s.  61,  applies  to  transfers  to  several  on  a  joint  aocoont^ 
that  clause  may  in  general  be  omitted  as  in  an  original  mortgage;  see  p. 
87,  note. 

Enquiry  should  be  made  before  completion  from  the  mortgagor  as  to  th» 
amount  due  on  the  mortgage,  frc.  Notice  of  the  transfer  must  be  given  to 
the  mortgagor.  As  to  whether  it  is  necessary  for  the  transferee  to  inqaire 
if  the  full  amount  stated  in  the  mortgage  was  in  fact  paid,  see  Bickerton  v. 
Walker,  81  Ch.  D.  151. 

Where  there  have  been  intermediate  dealings  with  the  mortgage,  and  there 

are  deeds  affecting  it  which  relate  to  other  property  and  are  not  handed  oyer, 

an   acknowledgment  of  the  right  to  production  should  be  inserted  in    the 

transfer,  see  p.  60. 

As  to  (a)  It  has  been  the  usual  practice  in  this  case  to  arm  the  mortgagee  with 

giving  new   new  powers  as  in  an  original  mortgage,  if  it  is  sufficiently  certain  that  the 

}X)wer8  in     equity  of  redemption  has  not  been  encumbered.    Where  brevity  is  desired,  the 

a  transfer,    ^j^  powers  may  be  relied  on,  the  deed  in  that  case  following  the  form  of 

the  next  precedent,  or  if  new  powers  are  preferred,  the  statutory  powers  of 

sale,  &c.  (as  to  which,  see  pp.  20,  42,  62,  notes),  may  be  relied  on. 

As  to  making  the  transfer  by  endorsement  on,  or  annexation  to,  the  mort- 
gage, see  p.  207,  note. 
As  to  the         Although  a  deed  such  as  that  in  the  text,  creating  a  new  equity  of  redemp- 
stamp  on      tion,    and  giving  new  powers,  constitutes  in  effect  a  new  mortgage,  it  is 

'^^  f  chargeable  with  stamp  duty  as  a  transfer  only,  see  the  references  in  p.  209, 

transfer.  ^ 

note. 

Yariatlous  (h)  If  the  mortgagee  be  dead,  his  personal  representaUr^,  and  also  as  to 

where  freeholds,  if  he  died  before  1882  (see  p.  208,  note,  and  as  to  copyholds,  in  the 

mortgagee  

i»  d««d.  (cy  See  next  page  for  this  note. 
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also  the  power  of  sale  &  other  provona  for  aecg  paymt  of  pkw.  lxi. 

tlte  TrUge  moya  {d) ;  condonal  surrender  of  copylids,  Vol.  I., 

pi  359  [&  admittce,  Vol.  L,    p.   358,  addg   at  the   end  of 

tlte  form,  "  savg  the  rts  of  all  psons  intted  in  the  equity  of 

redmon  of  the  sd  premes  "3 ;  If  B.  is  not  the  origl  mtgor,  recite 

Jiortly  the  devolon  of  title  to  the  equity  of  rednrum,  or  say, 

"  And  whas  the  equity  of  redmon  of  the  sd  freehd,  leasehd,  & 

copyhd  premes  comprd  in  the  sd  indre  of  mtge  is  now  vested 

in  the  sd  B. ; "  Psnt  state  of  mtge  debt,  all  intt  havg  been  pd, 

p.  7 ;  Agrmt  for  transfer,  p.  7,  NOW  THIS  INDRE  WIT-  Wit- 

ICETH  that  in  psuance  of  the  recited  agrmt,  &  in  conson  of  the 

sum  of  £ now  pd  to  the  sd  A.  by  the  sd  K.  at  the  reqt  of 

the  sd  B.  (e).  Beet,  the  sd  A.  as  mtgee  at  the  reqt  of  the  sd  B., 

doth  hby  assn  unto  the  sd  K.  (/)  ALL  THAT  the  sd  ppal  sum  of  Aasign- 

f so  owing  to  the  sd  A.,  upon  the  secy  of  the  hinbfe  mortgage 

recited  indre  of  mtge,  as  hinbfe  mentd,  And  all  intt  henceforth  debt, 
to  become  due  for  the  same :  And  the  benefit  of  the  power  of  ^t^^ggt 

cases  mentioned  in  that  note),  his  heir  or  devisee  will  be  a  party.  The  recitals  ^Q„.^fg 
will  be  the  same  as  those  indicated  on  p.  208,  note,  with  the  addition  of  a 
recital  of  the  admission  of  his  customary  heir  or  devisee,  if  such  has  been 
taken.  The  heir  or  devisee  will  grant  the  freeholds  aS  tr06  at  the  request  of 
the  personal  representative  and  of  the  mortgagor  ;  and  if  the  mortgagee  has 
been  admitted,  will  aS  troe  at  the  like  request  concur  in  the  covenant  to 

surrender.    The  personal  representative  will  as  llltgee  assign  the  mortgage 
debt  and  the  leaseholds  at  the  request  of  the  mortgagor. 

The  variations  for  the  case  of  the  transferors  or  transferees  being  trustees   Variations 
will  be  as  indicated  above,  p.  209,  note.  whore 

(r)  This  Precedent  can  readily  be  adapted  to  the  case  of  the  mortgagor  transferors 

receiving  a  further  advance  on  the  occasion  of  the  transfer.    Instead  of  the  ?^  trans- 

lerees  are 
ncital  of  the  agreement  for  the  transfer,  recite  agreement  for  transfer  and   trustees. 

further  advance,  p.  7.  y    .    . 

The  covenants  for  payment  and  the  proviso  for  redemption  will  extend  to  ^]|ere 

the  aggr^;ate  amount  of  the  original  debt  and  further  advance.  mortgagor 

(ji)  It  is  sometimes  convenient,  where  the  mortgagor  is  a  party,  to  give  the  receives  a 

desicription  of  the  parcels  in  the  operative  part  as  in  a  new  mortgage,  see  2  Dav.  further 

Prec^  part  2,  p.  782,  note.    In  that  case  the  property  may  be  referred  to  in  the  *dvance. 

ledtalof  the  mortgage  as  "the  hds  hby  grted." 
(e)  For  a  further  advance  continue  as  follows : — **  the  rect  whof  the  sd 

A  doth  hby  acknowe,  &  of  the  sum  of  £ the  advance  now 

pd  to  the  sd  B.  by  the  sd  K.  the  rect  &  paymt  in  mner  afsd  of 

irch  sd  sums  of  £ &  £ making  an  aggregate  sum  of 

£ the  sd  B.  doth  hby  acknowe." 

(/)  As  to  the  enactment  in  the  C.  A.,  1881,  s.  15  (as  amended  by  the  C.  A., 
1882,  s.  12),  making  it  obligatory  on  a  mortgagee,  if  required,  to  transfer  the 
debt  and  security  to  a  third  person  instead  of  reconveying,  see  p.  16,  note. 
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FRBO.  LXI. 

Haben- 
dum. 

To  tiana- 
feree. 

Further 

wit- 

nesseth. 

Covenant 
for  pay- 
ment. 

Further 

wit- 

nesseth. 

Grant  of 
ftreeholds. 

Haben- 
dum.. 

To  trans- 
feree sub- 
ject to  new 
proviso  for 
redemp- 
tion. 

Farther 

wii- 

nesseth. 

Assign- 
ment of 
leaseholds. 


Further 

wit- 

neasethr 

Covenant 
to  surren- 
der copy- 
holds. 


sale  (a)  &  all  other  powers,  remedies,  &  sees,  contd  in  or  given 
by  the  sd  indre  of  mtge  for  securg  or  recoverg  the  sd  ppal  sum 
&  intt,  To  HOLD  the  same  Unto  the  sd  K  absolutely ;  AND 
THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  of 
the  recited  agrmt  &  for  the  conson  afed,  Govt  by  B.  with  K.  for 
paymt  of  ppal  on  the  next  day  for  paymt  of  vatt  (6),  p.  9 ; 
(fe  intt  after  default,  p.  10  ;    AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance,  &a,  &  for  the  coDson  afsd, 
the  sd  A.  as  mtgee,  at  the  reqt  of  the  sd  B.  (d)  doth  hby  grt, 
&  the  sd  B.  as  benefl  owner  doth  hby  grt  &  confirm,  unto 
the  sd  K.,  freehd  peels  by  referee  to  the  Tntge  as  in  last  Free, 
or  if  thought  de»lrable,  set  them  out  at  length,  as  in  an  origl 
rrUge ;  To  hold  the  same  Unto  &  to  the  use  of  the  sd  K., 
his  hrs  &  assns,  free  from  all  rt  or  equity  of  redmon,  under  or 
by  virtue  of  the  hinbfe  recited  indre  of  mtge,  but  subjt  to  the 
provo  for  redmon  hinafter  contd  :  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance,  &c.,  &  for  the  conson  afed, 
the  sd  A.  as  mtgee,  at  the  reqt  of  the  sd  B.,  doth   hby  assn, 
&  the   sd  B.  as  benefl  owner  doth  hby   assn  \pr  if  the  mtge 
was  by  demise,  demise],  &  confirm  unto  the  sd  K.,  Leasehd 
peels  by  referee  to  mtge  as  in  last  Free,  or  if  thought  pper  by 
referee  to  lease  as  in  origl  Tntge ;  Habendum  to  K.,  as  in 
origl  mtge,  free  from,  the  old  &  subjt  to  neio  provo  for  redmon 
as  above ;  Frovofor  redmon,  p.  17,  form  iv. ;  If  the  mtge  was 
by  demise  insert  declon  of  trust  by  B,  of  Twminal  revon  of 
leasehds  &  power  of  atty,  cfec,  p.  30 ;  AND  THIS  INDRE,  &a, 
if  there  has  been  no  surrender,  or  a  surrender  but  no  admittce 
on  the  mtge  (e),  add  a  covt  by  B.m  benefl  owner^  but  if  there 
has  been  both  a  surrender  &  admittce,  a  covt  fey  ^4.  "  as  mtgee,*' 


(fl)  This  will  keep  alive  the  old  power  of  sale,  Young  v.  Bohortt^  15  Bear. 
658. 
(bi)  If  convenient,  the  dajrs  for  payment  of  interest  may  be  altered. 

(d)  The  mortgagee  cannot  be  forced  to  convey  the  mortgaged  property  by  any 
description  other  than  that  by  which  it  was  conveyed  to  him.  If,  therefore,  a 
new  description  is  employed,  add  here,  "  80  far  only  as  relates  to  such  of 

the  hds  hinafter  descd  &  grted  as  were  comprd  in  or  are  by  any 
means  vested  in  the  sd  A.,  subjt  to  redmon  by  virtue  of  the 
hinbfe  recited  indre  of  mtge." 

(e)  In  this  case  satisfaction  of  the  conditional  surrender  to  A.  must  be  entered 
up.    See  the  form  of  warrant,  pott^  239. 
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&  by  B.  "bb  benefl  owimt  "  iviih  K.,  "  his  exs,  ads,  &  assos,"  ^^^*  I'^ci. 
to  surrender  the  copyhda,  descd  by  referee  to  the  mtge  & 
mi/rrender,  as  in  the  last  Prec,  or,  if  thought  pper,  by  a  new 
deacriptiany  "  at  the  cost  of  the  sd  B.,  his  hrs,  exs,  ads,  or  assns/' 
''free  &  dischged  from  the  equity  of  redmon  now  subsistg  thrin 
by  virtue  of  the  hinbfe  recited  indre  of  mtge  &  surrender, 
[&  admittce]  but  subjt,  &c ; "  Condon  for  makg  void  the 
Bwrrender,  p.  17,  form  vi. ;  Dedaron  of  trust  by  B,  or  by  A,, 
08  the  case  may  be,  till  su/rrender,  p.  30 ;  Govt  to  insure  & 
repair  if  appropriate,  p.  42,  Jk  power  of  sale,  p.  20,  or,  if  the 
iiatutory  powers  a/re  relied  on,  add  the  covt  sv/pplementcd  to 
Uie  statutory  provons  for  insv/ree,  p.  46.  Provo  keepg  alive 
power  of  sale  in  origl  mtge,  p.  29  (/).  Covt  agst  registron  of 
freehds  and  lea^sehds,  p.  50,  form  xxxvi.  Mtgee's  indemnity 
dause,  p.  59.    In  wits,  &c. 


TiXn. 

TRANSFER  of  Mobtoaqe  of  Fb££HOLDs,  Leaseholds,      prso. 
and  Copyholds,  where  the  Mortgagor  is  a  Party,      '^"' 
and  has  Incumbered  th^  equity  of  redeTnption,  and 
there  has  been  a  Previous  Transfer  (g). 

Parties,  A.,  migee,  1 ;  B.,  migor,  2 ;  K.,  transferee,  3.    Re-  Recitals. 
cite  the  lease,  &c.,  &  mige,  as  in  Prec.  LXI. ;  Transfer  of  mtge 
to  A.  settg  out  the  transfer  of  the  debt,  the  covt,  if  any,  for 
paymt,  the  convce  of  the  mtged  ppty,  with  the  provo,  if  any, 
for  redmon,  &  n^oticg  any  n^w  powers  given;  Condonal 
surrender,  if  any,  of  copyhds  on  the  occasion  of  tlve  transfer, 
p.  6,  mutatis  mAvtandis ;  Psnt  state  of  Tutge  debt,  some  intt 
being  dice,  p.  7 ;  Agrmt  for  transfer,  p.  7,  form  xvii. ;  NOW  Wit- 
THIS  INDRE   WITNETH  that  in  psuance  of  the  recited  "*^*^- 
agrmt,  conson,  p.  9,  Assnmt  of  mige  debt,  as  in  last  Prec,  Assign- 
saying,  "  indres  of  mtge  of,  &c.,  &  transfer  of,  &c.,  resply,*'  &  ^^^  ^^ 

(/)  See  Bttyd  ▼.  Petrie,  L.  R.  7  Ch.  S86. 

is)  The  TariatioQS  where  the  transferors  or  transferees  are  trostees  will  be  as 
indicated  in  p.  209,  note ;  and  where  there  are  seyeral  transferees,  p.  210. 
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"  all  intt  due  &  to  become  due  for  the  same  " ;  AND  THIS 
INDRE  ALSO  WITNETH,  &c.,  covt  by  B.  for  paymt  of  ppal 

on  next  day  for  payrrU  of  intt,  with  intt,  "  as  from  the 

day  of now  last  past,"  i.e.,  the  last  day  up  to  wch  intt  was 

pd,  p.  9,  &  intt  after  default,  p.  10 ;  AND  THIS  INDRE 
ALSO  WITNETH,  &c.,  gH  by  A.,  of  freehds  &  asmmt  of 
leaeehds,  {&  of  his  intt  in  the  nominal  revon  of  leasehda,'}  & 
hahendv/m,  as  in  last  Prec,  except  that  B.  will  not  join  in  the 
grt  &  assnmt,  wch  will  be  expd  to  be  Tnade  at  his  reqt,  & 
except  that  the  ppty  will  be  deacd  as  that  wch  was  conveyed  by 
the  previous  transfer  instead  of  the  origl  mtge,  &  except  that 
the  old  equity  of  redmon  wiU  be  preserved  as  in  Prec,  LX. : 
AND  THIS  INDRE  AI^O  WITNETH,  &c.,  the  sd  A.,  at  the 
reqt  of  the  sd  B.,  doth  hby  covt  with  the  sd  K.,  That  he  the 
sd  A.  or  his  hrs  will  forthwith,  at  the  costs  of  the  sd  B.,  his 
hrs,  exs,  ads,  or  assns,  procure  himself  or  themselves  to  be  ad- 
mitted tenant  or  tenants  of  the  sd  copyhd  or  customaryhd  hds  & 
premes  comprd  in  the  hinbfe  recited  indre,  &c.,  the  preoioua 
transfer,  &  the  surrender  of,  &c. :  And  will  forthwith  after 
such  admittce,  at  the  like  costs,  well  &  effectually  surrender 
the  same,  continue  covt  to  surrender,  as  in  Prec,  LX.  (a)  : 
And  FURTHEB  that  in  the  meantime,  &  until  such  surrender 
shl  be  made,  the  sd  A.,  his  hrs  &  assns,  will  stand  seised  of  the 
sd  premes  in  trust  for  the  sd  K.,  his  hrs  &  assns,  subjt  to  such 
rt  or  equity  of  redmon  as  is  now  sul)si8tg  thrin  as  afed  ;  Covt  by 
B,  with  "  K.,  that  he,  the  sd  B.,  his  hrs,  exs,  or  ads,  will  on 
demand  repay  to  the  sd  K.,  his  hrs,  exs,  ads,  or  assns,  All  & 
EVERY  sura  or  sums  of  moy  wch  he  or  they  may  pay  in  respt  of 
the  admission  of  the  sd  A.,  his  hrs  or  assns,  to  the  sd  copyhd 
premes,  &  the  subseqt  surrender  by  him  or  them,  accdg  to  the 
covt  hinbfe  covtd.  With  intt  thron  at  the  rate  a&d  from  the 
time  or  times  of  paymt,  &  that  in  the  meantime  the  same  moys 
&  intt  shl  be  a  chge  on  all  the  sd  mtged  premes."  Covt  agst 
registron  of  freelids  &  leasehds,  p.  50,  form  xxxvi. ;  Mtgee^s 
indemnity  clause,  p.  59.     In  wits,  &c. 


(a)  As  to  the  mode  of  transfer  of  copyholds,  see  p.  211,  note  (ft). 
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T.TTTT 


ADMITTANCE  of  a  Mortgagee  to  Copyholds  preparatory      peec. 

to  a  Transfer.  ^""' 

Manor  of )      -,.  ^       r 

Coy  of I     ^^^ ^y°^ 

Whas  on  the day  of ,  A.,  mtgor,  of,  &c.,  one  of  Recitals. 

the  copyhd  tenants  of  the  sd  manor,  came  bfe  me,  X  Surrender. 
[deputy],  steward  of  the  said  manor,  and  did  out  of  ct  surrender 
into  the  bands  of  the  lord  of  the  sd  manor,  peels,  to  the  use  of 
B.,  Tntgee,  of,  &c.,  his  hrs  &  assns,  accdg  to  the  custom  of  the 
sd  manor  by  &  under  the  i*ents,  fines  [heriots],  suits,  &  ser- 
vices due  &  of  rt  accustomed  for  the  same,  subjt  to  a  condon 
for  makg  void  the  same  surrender  on  payment  by  the  sd  A.,  his 
hrs,  exs,  ads,  or  assns,  to  the  said  B.,  his  exs,  ads,  or  assns,  of 

the  sum  of  £ ,  with  intt  for  the  same  at  the  rate  thrin 

nientd  on  a  day  now  past :  And  whas  the  sd  sum  of  £ State  of 

with  some  intt  remains  due  to  the  said  B.;   NOW   BE   IT  debt 
REMEMBERED  that  on  the  day  first  above  mentd  the  sd  B. 
came  bfe  me,  the  said  X.  [deputy],  stewai*d  of  the  sd  manor  out 
of  ct^  &  prayed  to  be  admitted  tenant  to  the  sd  hds  so  surren- 
dered to  his  use  as  afed,  of  wch  sd  hds  the  lord  of  the  sd 
manor,  by  me  the  said  X.,  grted  seisin  by  the  rod.  To  HOLD  the  Memoran- 
same  Unto  the  sd  B.  &  his  hi-s  at  the  will  of  the  lord  accdg  to  admit- 
the  custom   of    the  sd    manor,  by  &  under    the    rents,  fines  **°^' 
[heriotsX  suits,   &  services,  due  &  of  rt  accustomed  for  the 
same :  Am>  SO  savg  the  rt  of  the  lord  and  the  rt  of  all  psons 
intted  in  the  equity  of  redmon  of  the  sd  hds  &  premes,  the  sd 
B.  is  admitted  tenant  of  the  same,  &  pays  to  the  lord  on  such 
his  admittce  a  fine  certain  of  £ ,  &  his  fealty  is  respited. 
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PKEC. 
liXIV. 


LXIV. 

CONDITIONAL  Surrendero/Copyholds  by  Mortgagor 
to  Transferee  of  moHgage,  Variations  where  ihe 
Surrender  is  made  by  a  Mortgagee  ivho  has  been 
admitted. 


Manor  of 
Coy  of 


I     BE    IT  REMEMBERED   that   on   the 

day  of ,  A.,  mtgor  [B.;  mtgeej,  o{,  &c.,  a  customary 

tenant  of  the  sd  manor,  came  bfe  me,  X.  [deputy],  steward  of 
the  sd  manor,  &  in  conson  of  the  sum  of  £— —  pd  by  C, 

transferee,  of ,  to  B.,  of,  &e.,  by  the  diron  of  the  sd  A., 

in  satisfon  of  all  ppal  moys  &  intt  seed  to  the  sd  B.  by  a 
condonal  surrender,  dated,  &c.,  of  the  copyhd  hds  hinafter 
mentd  [to  wch  sd  hds  the  sd  A.  [B.]  was   admitted    on   the 

day  of ],  did  out  of  ct  surrender,  &c.,  as  in  Free,  IV., 

p.  74,  where  the  surre^ider  is  by  the  mtgee,  instead  of  the  w&rds, 
"&also  subjttoa  condon,  &c.,"  say,  "SuBJT  to  such  equity 
of  redmon  as  is  now  subsistg  in  the  said  premes  by  virtue  of 
the  afed  condonal  surrender  of  the day  of .'* 


PBEC. 
LXV. 


LXV. 

STATUTORY  Transfer  of  Mortgage  of  Freeholds  or 
Leaseholds  under  the  27th  section  of  the  Convey- 
ancing Act,  1881,  the  mortgagoi^  Not  joining. 
Variations  for  a  transfer  to  Trustees  (a). 

THIS  INDRE,  made  by  way  of  statutory  transfer  of  mtge 
the day  of ,  18—,  Betn  A.,  mtgee,  of  the  one  pt,  & 


As  to  the 
statutory 
forms  of 
transfers  of 
mortgage. 


(a)  This  Precedent  and  the  two  which  foUoware  in  the  forms  given  in  the  C.  A., 
1881,  Schedule  iii.,  part  2,  which,  in  addition  to  their  ordinary  operation  as  im- 
plying covenants  against  incambrances  or  for  title,  as  the  case  may  be,  and  any 
other  clauses  under  the  general  provisions  of  the  Act,  have  also  a  special  opent- 
tion  as  defined  by  ss.  27  and  28.  It  must  be  particularly  remembered  that  the 
forms  can  only  be  used  where  the  original  mortgage  was  a  **  statutory  mortgage  " 
under  s.  26  (as  to  which  see  p.  78),  and  therefore  have  only  a  limited  operation  ; 
and  they  apply  only  to  freeholds  and  leaseholds.    Each  of  the  three  forms 
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B.,  transferee,  bi  the  other  pt,  supplemental  to  an  indre  made 

by  way  of  statutory  mtge  dated  the day  of ,  18 — ,  & 

made   betn,  &c.,  WITNETH,  that  in  conson  of  the  sum  of 

£ ,  now  pd.  to  A.  by  B.  (6),  being  the  aggregate  amt  of 

£ ,  mtge-moy,  &  £— — ,  intt  due  in  respt  of  the  said  mtge, 

of  wch  sum  A.  hby  acknowes  the  rect,  A.,  as  mtgee,  hby 
conveys  &  transfers  to  B.,  the  benefit  of  the  said  mtge.  In 
WITS,  &C.  (c). 


operates  as  a  transfer  of  the  mortgage  debt  and  the  mortgaged  property  :  the 
second  form  also  operates  as  a  covenant  for  payment  iby  the  person  joining  as 
covenantor,  or  by  each  of  snch  persons  jointly  and  seyerally  if  more  than  one ; 
and  the  third  form  operates  not  only  as  a  "  statutory  transfer  "  bnt  also  as  a 
**  statutory  mortgage,"  so  as  to  have  effect  accordingly  under  s.  26  ;  but  not  so 
as  to  be  liable  to  any  Increased  stamp  duty  by  reason  only  of  its  being  designated 
a  mortgage ;  as  to  which,  see  p.  209,  note.  These  statutory  forms  may  be 
Taried  or  added  to  as  circumstances  require,  see  s.  27.  The  forms  are  expressed 
as  "supplemental"  to  the  mortgage,  but  may  be  varied  so  as  to  be  made  by 
endorsement.    See  the  schedule,  part  2  (C). 

(i)  If  the  transferees  are  trustees,  say  here,  "  out  of  moys  belongg  to 

them  on  a  jt  acct."  The  other  alterations  will  be  merely  the  substitution 
of  the  plural. 

(r)  Notice  to  be  given  to  the  mortgagor. 

id)  See  note  (a),  p.  218. 


FREC. 
LXV. 


LXVI. 

STATUTORY  Transfer  of  Mortgage  of  Freeholds      PREa 
and    Leaseholds  under  the  27th  section    of   the      ^'^^' 
Conveyancing  Act,  1881,  the  Mortgagor  or  Other 
Person  joining  to  Covenant  for  Payment  (d). 

THIS  INDRE,  made  by   way  of  statutory  transfer  of  mtge 

the day  of ,  18 — ,  Betn  A.,  mtgee,  of  the  first  pt,  B., 

covtor,  of  the  second  pt,  &  C,  transferee,  of  the  tl)ird  pt, 
supplemental  to  an  indre  made  by  way  of  statutory  mtge, 
dated  the day  of ,  18 — ,  &  made  betn,  &c.,  WIT- 
NETH that  in  cooson  of  the  sum  of  £ ,  now  pd  to  A.  by 

C.  (6),  being  the  mtge-moy  due  in  respt  of  the  sd  mtge,  no 
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PKEc.      intt  being  now  due  and  payable  tbron,  of  web  sura  A.  bby 
.*      acknowes  the  rect.  A.,  as  mtgee,  with  the  concurrence  of  B.,  who 

joins  brin  as  covtor,  hby  conveys  &  transfers  to  C.  the  benefit 

of  the  sd  mtge.    Ik  wits,  &gl  (a). 


Lxvn. 

PEBo.  STATUTORY   Tbansfer   and   Statutory  Mortgage 

^^^  combined  under  the  27th  section  of  the  Convey- 

ancing Act,  1881  (6). 

THIS  INDRE,  made  by  way  of  statutory  transfer  of  mtge 

&  statutory  mtge  the day  of ,  18 — ,  Betn  A.,  Tntgee, 

of  the  firat  pt,  B.,  mtgor,  of  the  second  pt,  &  C,  transferee,  of 
the   third    pt,   supplemental   to   an   indre   made    by    way   of 

statutory   mtge   dated    the  day  of ,  18 — ,  &  made 

betn,  &e. ;  Whas  the  ppal  sum  of  £ only  remains  due  in 

respt  of  the  sd  mtge  as  mtge-moy,  &  no  intt  is  now  due  & 
payable  thron ;  AND  WHAS  B.  is  seised  in  fee  simple  of  the 
land  comprd  in  the  sd  mtge  subjt  to  that  mtge ;  NOW  THIS 

INDRE  WITNETH  that  in  conson  of  the  sum  of  £ now 

pd  by  C.  to  A.   (c),  of  wch  sum  A.  hby  acknowes  the  rect,  & 

B.  hby  acknowes  the  paymt  &  rect  as  a&d  (c!).  A.,  as  mtgee, 
hby  conveys  &  transfers  to  C.  the  benefit  of  the  sd  mtge  ; 
AND  THIS  INDRE  ALSO  WITNETH  that  for  the  same 
conson,  A.,  as  mtgee,  &  accdg  to  his  este  &  by  diron  of  B.,  hby 
conveys,  &  B.  (e),  as  benefl  owner,  hby  conveys  &  coDfirms  to 

C.  All  that,  &c.,  To  hold  to  &  to  the  use  of  C,  in  fee  simple 


(a)  Notice  to  be  given  to  the  mortgagor  if  not  a  party. 

(d)  See  note  (a),  p.  218. 

(c)  See  note  {b),  p.  219,  as  to  the  case  of  a  transfer  to  trustees. 

{d)  For  a  further  advance,  insert,  ''  &  also  in  COnson  of  the  further 

sum  of  £ now  pd  by  C.  to  B.,  of  wch  sum  B.  hby  acknowes 

the  rect" 

(c)  For  a  further  advance,  insert,  "  as  mtgor  &,"  so  to  imply  a  covenant  to 

pay  it. 
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LXTII. 


for  securing  paymt  on  the day  of ,  18 — ,  of  (/)  the      ^msc. 

sum  of  £ as  the  mtge-moy,  with  intt  thron  at  the  rate  of 

p.c.  p.a.    In  wits,  &c. 


LXVnL 

TRANSFER  of  a  Mortoaoe  of  Freeholds  with  the  con-     prbc. 
curreTice  of  a  SUB-MORTOAOEE,  who  is  paid  off,  the     ''^^"*' 
Tnortgagor   receiving    a   Furxher    Advance,  amd 
hringing  ADl)iTidNAL  Freeholds  into  Trwrtgage, 

Parties,   A.,    mtgee,    1  ;    B.,  sub-mtgee,   2 ;    C,  mtgor,  3 ; 
D.,  transferee  4 ;  Recite  the  mtge  (hinafter  called  "  the  mtge  ")  RecitaU. 
08  in  Prec,  LXI. ;  And  wuas  by  an  indre  dated,  &;c.,  &  made,  SaVmort- 
&c.,  (hinafter  called  the  "  sub-mtge  "),  for  the  conson,  &c.,  the  *^"*^* 

ad  mtge  debt  of  £ seed  by  the  mtge  &  the  intt  thron  & 

the  hds  comprd  in  &  assured  by  the  mtge,  subjt  as  to  such 
hds  to  such  equity  of  redmon  as  the  same  were  subjt  to  by 
virtue  of  the  mtge,  were  resply  assned  &  conveyed  by  the  sd 
A  to  the  sd  B.  by  way  of  mtge  for  securg  to  the  said  B.  the 

sum  of  £ &  intt ;  State  of  mtge  debt  &  sub-Tatge  debt,  aU 

intt  pd,  p.  7 :  Title  of  C.to  addonaZ  freehds :  And  whas  the  Agree- 
ad  D.  has  at  the  reqt  of  the  sd  A.  &  C.  resply  agrd  to  pay  ^^^ 

the  sum  of  £ in  mner  hinafter  appearg,  &  to  lend  to  the 

sd  C.  the  further  sum  of  £ ,  upon  havg  such  transfer  as  is 

hinafter  contd   of  the  sd  mtge   debt    of   £ ,  &  intt,  & 

the  sees  for  the  same,  dischged  from  the  sub-mtge,  &  upon 

havg  the  repaymt  of  the  sd  sums  of  £ &  £ ,  makg  an 

aggregate  ppal  sum  of£ ,  with  intt  at  the  rate  hinafter 

mentd,  seed  &  further  seed  resply  in  mner  appearg;  NOW 
THIS  INDRE   WITNETH  that  in  psuance  of  the  recited 

agrmt  &  in  conson  of  the  sum  of  £ ,  the  origl  Ttitge  debt,  now 

pd  by  the  sd  D.  at  the  reqt  of  the  sd  A.  &  C.  resply  in  mner 

follg,  namely,  the  sum  of  £ ,  pt  thof  to  the  sd  B.  in  full 

dischjge  of  the  moys  o\^  to,  him  under  the  sub-mtge  as  afsd  (the 

(/)  For  a  further  advance,  insert,  "  the  Sums   of  £ &  £ , 

makg  togr." 
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ment of 
mortgage 
debt 


Farther 

wit- 

nesseth. 


Grant. 


rect,  &o.),  &  the  Bum  of  £ residue  thof  to  the  sd  A.  (the  rect 

&  paymt  in  mner  afsd  of  wch  respive  sums  makg  togr  £ 

the  sd  A.  doth  hby  acknowe),  &  in  conson  of  the  sum  of  £- 


the  further  advce,  now  pd  by  the  sd  D.  to  the  sd  C.  (the  paymt 

&  rect  resply   of  wch   sums  of  £ &   £ ,   makg  the 

aggregate  sum  of  £ ,  the  sd  C.  doth  hby  acknowe),  the  sd 

B.,  as  mtgee,  at  the  reqt  of  the  sd  A.  &  C.  resply,  doth  hby  assn 
&  rele,  &  the  sd  A.,  as  mtgae^  at  .the  reqt  of  the  sd  C.  doth  hby 
assn  &  confirm  unto  the  sd  D.  All  THAT  the  sd  ppal  sum  of 

£ owing  upon  the  secy  of  the  mtge  as  hiobfe  mentd,  &  all 

intt,  &c.,  &  the  benefit  of  all  powers,  &c.,  To  Hold  the  same 
unto  the  sd  D.,  absolutely  dischgeJ  from  all  ppal  moys  &  intt 
seed  by  &  from  all  claims  &  demands  under  the  sub-mtge,  Covt 
by  mtgor  for  paymi  of  aggi^egate  debt,  p.  9,  &  intt  after 
default,  p.  10;  AND  THIS  INDRE  ALSO  WITNETH  that 
in  further  psuance,  &c.,  &  for  the  oonson  a&d,  the  sd  B.,  as 
mtgee,  at  the  reqt  of  the  sd  A.  &  C.  resply,  doth  hby  grt,  &  the 
sd  A.,  as  mtgee,  at  the  reqt  of  the  sd  C,  doth  hby  grt,  &  the  sd 
C,  as  benefl  owner,  doth  hby  grt  &  confirm  unto  the  sd  D.  pcels^ 
by  referee  to  mtge,  or  if  desired  at  length,  see  Prec.  LXL, 
p.  214,  &  all  other,  if  any,  the  hds  wch  are  now  by  any  means 
vested  in  the  sd  A.  &  B.  or  eir  of  them,  subjt  to  redmon  under 
or  by  virtue  of  the  mtge  &  sub-mtge  resply;  Habendum, 
dischged  from  the  sub-mtge,  &  all  moys  thby  seed  &  all  claims 
thrunder  &  free  from  all  equity  of  redmon  under  or  by  virtue 
of  the  mtge,  but  subjt  to  the  prove  for  redmon  hinafter  contd. 
Further  testatum ; — Convce  by  C.  of  addonal  freehds  to  D., 
siibj  to  redmon,  p.  71.  Provo  for  redmon  on  paymt  of  aggregate 
loan  &  intt,  p.  16 ;  Provo  {if  any)  in  migefor  redon  of  intt 
to  extend  to  'tiew  advce,  p.  201 ;  Powers  in  origl  mtge  to  extend 
to  new  advce,  p.  203,  mutatis  mutandis ;  Insures  clause  {if 
any)  in  mtge  to  extend  to  new  freehds,  p.  2i)4i,orif  none  in- 
sert the  clause,  if  required,  p.  42  ;  Covt  agst  registron,  p.  50, 
form  XXXVI. ;  Mtgee's  indemnity  clause^  p.  59.     In  wits,  &c. 
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TRANSFER  hy  Endorsement  of  Mortgage  of  Free-  prkc 
HOLDS,  Leaseholds,  and  Copyholds,  the  Mortgagor  !f!^' 
Not  being  a  Party  (a),  wh&re  the  Mortgagees  are 
Trustees  and  the  Trust  ie  Not  Disclosed,  the 
Transfer  hemg  made  on  the  Appointment  of  New 
Trustees.  Variations  where  there  is  a  Continuing 
Trustee  (b). 

Parties,  A.  &  B.,  trees  &  mtgeea,  1 ;  C,  D.,  &  E.,  new  trees 
&  transferees,  2 ;  Recite  state  of  rntge  debt,  p.  7 :  And  whas  the  Recitals. 


(a)  The  mortgagor  is  not  usually  made  a  party  to  a  transfer  made  on  the 
appointment  of  new  trustees.  As  to  the  costs  of  a  transfer  made  in  the  absence 
of  the  mortgagor,  see  Be  Radclijfe,  22  Beav.  201,  and  note,  p.  209. 

(ft)  If  there  is  a  continuing  trustee,  the  parties  will  be  A.,  retirltig  trugtee,  and   Variations 
B.,  continuing  trustee,  1  ;  B.,  and  C,  and  D.,  new  trustees,  2 ;  the  mortgage  debt  for  con- 
wlU  be  assigned  by  A.  and  B.,  as  mtgees,  to  B.,  C,  and  D.,  and  with  a  power  f^^ 
of  attorney  (if  deemed  expedient,  see  p.  210,  note)  to  B.,  C,  and  D.,  to  use  the 
names  of  A.  and  B. ;  the  freeholds  will  be  conveyed  by  A.  and  B.  as  mtffees  to 

"C.  &  D.,  &  their  hra  To  the  use  of  B.,  C,  &  D.,  their  hrs  & 

EBsns ; "  and  the  leaseholds  will  be  assigned  by  A.  and  B.,  as  mtgees  to  "  B. 
C^  &  D. ;  *'  and  A.  B.,  as  mtgees,  will  covenant  with  C.  and  D.  to  surrender 
the  copyhold  to  the  use  of  B.,  C,  and  D.  In  the  covenant  against  incumbrances 
which  is  implied  by  the  C.  A.,  1881,  s.  7,  in  this  case  (see  p.  210,  note),  B.,  the 
eondnuing  trustee,  is  both  a  covenantor  and  covenantee  (see  Vol.  I.,  p.  Ill)  ; 
bat  this  is  not  of  any  practical  importance  ;  under  the  old  practice  the  express 
GOTenant  would  have  been  by  A.  and  B.  with  C.  and  D.  The  T.  A.,  1898  s.  12 
eiabling  the  trust  estate  to  be  transferred  on  an  appointment  of  new  trustees 
by  the  declaration  of  the  appointor,  does  not  apply  to  legal  mortgages  see 
VoL  I.,  p.  104  ;  and  even  if  it  did  apply,  could  not  be  used  where  the  trust  is  not 
disclosed.  See  the  Precedent  of  an  appointment  of  a  new  trustee,  where  the  trust 
funds  are  invested  on  mortgage,  in  Vol.  I.,  p.  113,  and  as  to  the  mode  of  con- 
veying the  trust  estate,  see  Vol.  I.,  pp.  117, 127. 

This  form  may,  with  slight  modification,  be  adapted  to  the  case  of  a  transfer 
to  a  beneficinry  becoming  entitled  under  a  settlement  or  will  (compare  Prece- 
dent LXXVII.,  in/ra).  In  such  a  case  the  covenant  to  surrender  the  copy- 
holds will  be  expressed  to  be  at  the  cost  of  the  beneficiary. 

Where  an  existing  mortgage  is  settled  on  marriage  it  will  be  transferred  to  the 
trustees  of  the  settlement  by  an  independent  deed  (see  the  form  if^ra  in 
Settlembkts,  Pebsonal)  which  discloses  the  trusts  and  contains  a  jwwer  to 
appoint  new  trustees.  In  such  a  case  a  transfer  on  the  appointment  of  new 
trustees  may  conveniently  be  made  "  supplemental  to  an  indre,  hinafter 
refd  to  as  the  ppal  indre,  dated,  &c.,  whby  in  conson  of  the 
marre  since  solemnised  betn  H.  &  W.  the  ppal  sum  of 
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sd  C,  D.,  &  E.  have  become  entled  in  equity  to  the  sd  ppal 

sam  of  £ &  the  intt  now  due  &  henceforth  to  become  due 

for  the  same :  And  Whas  the  sd  A.  &  B.  have  agrd,  at  the 
reqt  of  the  sd  C,  D.,  &  E.,  to  exte  such  transfer  of  the  sd  ppal 

sum  of  £ &  intt  &  the  sees  for  the  same  as  is  hinafier 

contd.  The  operative  dances  will  he  similar  to  those  in 
Prec,  LX.,  with  the  various  for  an  endorsed  deed  indicdted  in 
p.  207,  note,  &  except  that  the  eonson  will  be,  "  in  conson  of  the 
premes."    In  wits,  &c.  (a). 


PBEC. 
LXX. 


Recitals. 


T.XX. 

Transfer  of  Mortgage  of  Freeholds   by  Trustees   of 

BaiLDiNQ  Society  (6). 

Parties,  A.,  B.,  &  C,  trees  of  Bldg  Socy  (hinafter  called  "  the 
sd  trees  "),  1 ;  D.,  mtgor,  2 ;  E.,  transferee,  3.  Recite  nvtge  by 
D,  to  trees  for  securg  subscriptions,  &c,,  accdg  to  the  rules.  And 
WHAS  the  sum  required  to  redeem  the  sd  bds  &premes  from  the 


seed  by  the  indre  of  mtge  of,  &c.,  thrin  mentd,  &  the  intt,  &c.» 
&  the  sees  for  the  same  were  transferred  to  the  sd  A.,  R,  &  X. 
upon  the  terms  thrin  mentd,  &  the  power  of  apptg  new  trees 

thof  was  thby  vested  in  the  sd  H.  &  W."  Recite  death  of  X,,  etate 
of  mortgage  dehty  desiret  of  A,  and  B,  to  retire,  desire  to  appoint  C,  D.,  and  ^, 
new  trustees,  agreement  to  transfer  mortgage.  The  first  witnessing  part  will  be 
the  appointment  of  C,  D„  and  E,  as  trustees  in  the  place  of  A.,  B.,  and  X,  (J3es 
Vol.  I.,  Appointhents  of  New  Tbusteks).  The  second  witnessing  part  will 
he  as  in  text. 

As  to  the  stamp  on  the  transfer  of  a  mortgage  on  the  appointment  of  ne^ 
tmsteeSi  see  the  Stamp  Act,  1891,  s.  62,  and  preYionsly  io  that  date,  2  Day.  Pr>ec» 
part  2,  p.  806,  note. 

(a)  Notice  to  be  given  to  the  mortgagor.  Notice  will  not,  however,  confer 
priority  over  a  person  having  a  better  eqnitj,  bnt  giving  a  sabseqaent  ncytice  ; 
Be  Biehards,  46  Ch.  D.  689,  where  the  subject  of  notice  in  such  cases  is  di»- 
cuflsed.    See  Hopkins  v.  Hemsworth,  [1898]  2  Ch.  S47. 

(li)  See  Prec.  XXIV.,  and' note' thGret6.  As  the  original  mortgage  won  Id 
usoally  be  to  secnre  payment  of  monthly  contribations,  or  instalments  composed 
of  principal  and  interest,  fines  and  fees,  according  to  the  rules  of  the  society,  and 
this  transfer  operates  to  convert  it  into  a  mortgage  of  the  ordinary  type,  a  cove- 
nant for  payment  of  principal  and  interest  and  other  provisions  to  adapt  it  to 
the  altered  circumstances  are  inserted,  see  ante,  p.  125,  note. 
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hinbfe  recited  indre  of  mtge  is  £- &  no  more ;  And  whab      pbeo.    . 

the  sd  E,  at  the  leqt  of  the  sd  D.  has  agrd  to  pay  to  the  sd  trees       1 

the  sd  sum  of  £ upon  have  a  transfer  of  the  sd  mt&^e  debt  -A-gree- 

&  iDtt  thof,  &  the  sees  for  the  same  in  mner  hinafter  expd  ;  transfer. 
NOW  THIS  INDRE  WITNETH  that  in  conson  of  the  sum  of  Wit- 

£ to  the  sd  trees  pd  by  the  sd  E.  at  the  reqt  of  the  sd  D.  "^*®*^- 

(the  rect,  &c.),  the  sd  trees,  at  the  reqt  of  the  sd  D.,  &  as  trees, 

hby  aasn  unto  the  sd  E  the  sd  sum  of  £ to  wch  the  sd  Assign- 

Socjare  entled  as  redmon  moy  as  afsd,  &  all  intt  henceforth  dd)i'°* 
to  become  due  for  the  same,  &  the  benefit  of  all  sees  for  the 
same.      HabenduTn,  to  E.,  absolutely,   Covt  for  paymt  of  the 

mm  of  £ &  intt,  p.  9  <fe  intt  after  default,  p.  10.     AND  Further 

THIS  INDRE  ALSO  WITNETH  that  for  the  conson  afsd  "^^^^^^ 
the  sd  trees  at  the  reqt  of  the  sd  D.,  &  as  trees,  do  hby  grt 
UDto  the  said  £.  All  &  sinqr  the  hds  &  premes  comprd  Grant, 
in  or  conveyed  by  the  hinbfe  recited  indre  of  mtge.  Hahen- 
duTii,  Unto  &  to  the  use  of  E.,  his  hrs  &  assns,  dischged 
from  all  rt  or  equity  of  redmon  now  subsistg  thrin  under  the 
hinbfe  recited  indre  of  mtge,  but  subjt  to  the  prove  for  redmon 
hinafter  contd.     Provo  for  redmon  on  paymt  of  tJie  sum,  of 

£ &  intt,  see  p.  16.     And  it  is  hby  agrd  &  decld  that  the 

power  of  sale  &  other  powers  &  remedies  conferred  on  mtgees 
by  statute  shl  apply  to  these  psnts  in  like  mner  as  if  the  same 

had  been  an  origl  mtge  for  the  sd  sum  of  £ &  intt.     In 

wrra,  fee. 


LXXI. 

TRANSFER  of  Mortgage  of  a  Reversionary  Interest  prec. 
in  Personalty  and  Policy  of  Assurance  (c)  on  the  ^J^ 
morigagor's  life,  the  mortgagor  receiving  a  Further 
Advance,  aifid  extending  the  security  to  Future 
Advances,  with  provisions  for  Capitalizing 
Interest  in  arrear  and  charging  Compound 
Interest. 

Pasties,  A.,  migee,    1 ;    B.,   mtgor,   2 ;    C,   transferee,    3 ; 
Recite  tide  of  B.  to  revonary  share  in  the  funds  comprd  in  his  Recitals. 

(c)  As  to  stamp  in  respect  of  the  policy,  see  the  Stamp  Act,  1891,  s.  118. 
K.E. — vol.   IL  15 
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parents'  marre  settlemt  subjt  to  thei/r  life  intta;  d:  to  a  poly  om 
his  life,  p.  5  ;  Mtge  to  A.,  p.  5,  mutatis  mutandis,  settg  out  also 
the  declaron  of  trust  {if  any)  of  moys  to  he  reced  by  the  mtgee; 
State  of  mtge  debt,  no  intt  being  due,  p.  7;  Agrmtfor  transfer' 

&  further  advce,  p.  221,  adding  after  "ppal  sum  of  £ "  the 

xuoixls  "  and  also  of  any  other  sum  or  sums  of  money  wch  may 
be  lent  to  the  sd  B  [his  exs,  ads,  or  assns]  by  or  wch  may 
become  owing  from  him  [or  them]  to  the  sd  C.  [his  exs, 
ads,  or  assns] ;  And  it  has  been  further  agrd  that  such 
aiTangement  as  is  hinafter  contd  shl  be  entd  into  with  respt  to- 
the  capitalizg  of  intt  in  arrear,  and  chging  intt  in  the  nature  of 
compound  intt:  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  recited  agrmt,  conson  &  rect  &  assnmt  by  A,  at 
reqt  of  B,  to  C.  of  the  mtge  debt  &  sees  cw  in  Prec.  LXI. 
Further  testatum,  Govt  by  B,  with  C,  for  paymt  of  aggregate 
debt  &  intt  on  next  day  for  paymi  of  intt,  &  future  advces, 
p.  10  ;  &  intt  after  default,  p.  10;  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance  of  the  sd  agrmt  &  for  the 
consons  afsd  the  said  A.,  as  mtgee,  at  the  reqt  of  the  sd  B.,  doth 
hby  assn  &  transfer,  &  the  sd  B.,  as  benefl  owner,  doth  hby 
assn  and  confiim  unto  the  sd  C,  All  the  pt,  share,  and  intt 
assned  by  the  hinbfe  recited  indre  of  mtge  of  &  in  the  trust 
moys,  stks,  funds,  &  sees  thrin  mentd  &  of  &  in  the  divds, 
intt,  &  annl  produce  thof :  And  also  the  policy  of  assurance  & 
moys  comprd  in  or  mtged  by  the  same  indre :  And  all  other 
the  premes  thrin  comprd  or  thby  assned:  [And  all  & 
singr  other,  if  any,  the  pts,  shares,  &  intts  whatsr  to  wch 
the  sd  B.  is  or  may  become  entled  of  &  in  the  sd  trust 
moys,  stks,  funds,  sees,  &  premes  or  any  pt  thof,  or  of  &  in 
the  divds,  intt,  &  annl  produce  thof] ;  And  the  full  benefit  of 
the  powers  &  provons  in  the  sd  indre  of  mtge  contd  with  respt 
to  the  recovery,  rect,  or  obtaing  possn  of  &  givg  rects  & 
dischges  for  the  sd  mtged  premes  or  orwise  in  relon  thto  :  To 
HOLD  the  same  Unto  the  sd  G,  dischged  from  all  equity  of 
redmon  under  the  sd  indre  of  mtge,  but  subjt  to  the  provo 
for  redmon  hinafter  contd,  Provo  for  redmon,  p.  17,  on  paymt 
of  aggregate  debt  &  fviure  advces  &  intt ;  Add  if  desired 
new  covts  by  B.  with  C,  to  keep  up  the  policy,  p.  40.  Pbovi> 
ALWAYS  &  it  is  hby  agrd  that  in  case  any  half-yrly  or  other 
paymt  of  intt  upon  the  moys  for  the  time  being  owing  on 
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this  secy  (inclusive  of  any  further  sum  wch  may  be  advced      **R«c. 
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or  pd  or  become  owing  as  afsd,  &  of  any  intt  wch  may  be 
added  to  ppal  by  virtue  of  this  psnt  prove),  or  any  pt  thof 

resply,   shl   remain   unpd  for  days  after    the  same    shl 

become  due,  the  intt  so  in  arrear  shl  be  added  to  the  ppal 

moys  for  the  time  being  owing  onr  this   secy,  &  bear  intt  after 

the  rate  afsd  from  the  half-yrly  day  when  the  same  became 

due  in  the  same  mner  as  if  the  intt  so  in  arrear  were  a  further 

advce  made  by  the  sd  C,  his  exs,  ads,  or  assns,  to  the  sd  B., 

his  exs,  ads,   or  assns,  on  such  day,  so  that  the   amt  of  the 

ppal  moys  hby  seed  may  accumulate  to  the  extent  of  the  intt 

wch  may  remain  in  ari'ear  as  afsd  in  the  way  of  compound 

intt  by  the  half-yrly  addon  of  intt,  &  the  covt  on  the  pt  of  the 

sd  B.  hinbfe  contd  for  the  paymt  of  the  ppal  moys  and  intt  hby 

seed  shall  extend  to  all  addons  to  the  said  ppal  moys  arisg  from 

such  capitalized  intt  &  the  intt  to  accrue  due  thron,  &  the  sd 

mtged  premes  shl  stand  chged  thwith  accdly ;  [And  it  is  hby  AdvanceB 

agrd  that  for  the  sake  of  con  Venice  any  further  advce  by  the  on  days  ap- 

sd  C.  to  the  sd  A.  (other  than  paymts  made  for  keeps:  up  or  l^intedfor 

-  4  o      jr  paymentoi 

renewg  the  sd  poly),  shl  be  made  on  the  half-yrly  days  hinbfe  interest, 
appted  for  the  paymt  of  intt  under  this  secy,  &  shl  be  in  sums 

of  not  less  than  £ :  at  any  one  time]  :  Provd  always  that  Transferee 

nothing  hrin  contd  shl  in  anywise  be   deemed   to   render  it  bound  to 
obligatory  on  the  said  C,  his  exs,  ads,  or  assns,  to  make  any  ™*^® 
further  advce  or  paymt  to  or  on  acct  of  the  sd  B.,  his  hrs, 
ads,  or  assns :  Mtgee's  indemnity  dame,  p.  59.     In  wits,  &c.  (a). 


LXXII. 

TRANSFER  of  Part  of  Mortgage  Debt  effected  by  pbwj. 
Declaration  of  Trust.  Part  transferred  to  be  ™^- 
Postponed  to  part  retai/ned  by  Transferor  (6). 

Pjrties,  a.,  tra/naferorj  1 ;  B.,  assignee,  2.    Recite  mtge  &  Recitals. 
sUtte  of  rrUge  debt,  <&  intt  being  due.    And  whas  the  sd  B.  has 

(a)  Notice  to  be  giyen  to  the  trostees  of  the  reyersionarj  interest,  and  the 
iosorance  office  ;  see  p.  96,  note. 
(&)  As  to  a  transfer  of  part  of  a  mortgage  debt,  see  2  Day.  Free.,  pt.  2,  p.  808, 

15  2 
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'*^-  agrd  to  pay  the  sum  of  £ to  the  sd  A.  upon  havg  paymt 

'  of  the  same  with  intt  seed  in  mner  hinafter  appearg  :  NOW 

of  m^ort*"^  THIS    INDRE    WITNETH    that   in  psuance,  &c.,  c(yns(m, 

gage-  receipt,  the  sd  A.,  as  tree,  doth  hby  declare  that  he  will  stand 

Mongs  to  possed  of  the  sum  of  £ ,  pt  of  the  sd  ppal  sum  of  £ 

assignee,  owinfif  on  the  sees  hinbfe  mentd  with  all  intt  henceforth  to 

nesaeth  become  due  for  the  sd  sum  of  £ ,  in  trust  for  the  sd  B. : 

Assign-  Phovd  ALWAYS  &  it  is  hby  agrd  that  the  sd  sum  of  £ & 

"^e»t.  ^jjg  [j^i^  thron  shl  be  postponed  in  order  of  priority  of  chge  to 

awiffiiedto  ^^^  ®"™  ^^  ^ '  *^®  remaining  portion  of  the  sd  sum  of  £ 

be  post-  and  the  intt  thron  :  And  FQRTHER  that  the  rt  of  receivg  &  givg 
^^  *  dischges  for  the  pchase-moy  of  any  premes  sold  under  the  sd 
remedies,     mtge,  &t  also  the  rt  of  enforcg  by  action,  foreclosure,  or  other 

whole"8um  F^fr  *^^  paymt  of  the  sd  mtge  debt  of  £ ,  &  every  or  any 

to  remain    pt  thof,  &  the  intt  for  the  same  &  genlly  all  rts,  remedies,  & 

in  SA- 

aignor.        powers  under  the  sd  mtge  sees,  or  in  relon  thto,  shl  be  solely 
vested  in  the  sd  A.,  his  exs,  ads,  &  assns,  it  being  intd  that  the 

rt  of  the  sd  B.,  his  exs,  ads,  &  assns,  to  the  sd  sum  of  £ shl 

not  confer  upon  him  or  them  the  character  &  rts  or  remedies  of 
mtgees,  or  in  any  mner  interfere  with  or  lessen  the  rts,  remedies 
or  powers  of  the  sd  A.,  his  exs,  ads,  or  assns,  agst,  over,  or  in 
relon  to  the  sd  mtged  premes,  or  the  pson  or  psons  liable  to 
pay  the  same  mtge  debt  or  any  of  them  :  And  it  is  hby 
agrd  that  the  sd  A.,  his  exs,  ads,  or  assns,  shall  be  at  liberty 

to  transfer  the  sd  mtge  debt  of  £ ,  &  the  sees  for  the 

same,  as  &  when  he  or  they  shl  think  fit,  subject  to  the  condon 
that  he  or  they  shl  give  notice  to  the  transferee  of  the  trust 

hereby  declared  concerning  the  same  sum  of  £ ,  &  the  intt 

thereon,  &  shl  also  give  notice  of  such  transfer  to  the  sd  B.,  his 
exs,  ads,  or  assns,  or  some  or  one  of  them,  or  send  such  notice 
to  the  residence  or  place  of  business  in  England  of  him  or 
them  or  one  of  them,  &  so  that  the  transferee  or  transferees  shl 
succeed  to  the  powers  (including  the  power  now  being  conferred) 
Who  sliall  and  rts  of  the  pson  or  psons  making  such  transfers :  And  it  is 
cretion  as    ^^^  further  agrd  that  the   sd  B.,  his  exs,  ads,  or  assns,  shl 


note,  and  ante^  p.  183.    Instead  of  the  proyision  for  postponement  there  might 

be  a  proTiBion  that  "  the  sd  respive  sums  of  £ &  £ ,  &  the 

intt  thof  resply  shl  rank  pari  passu,  &  witht  any  preferce  or 
priority  one  over  the  other." 
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have  no  rt  to  require  the  sd  mtge  to  be  called  in  or  orwise  to      p««c 
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iDterfere  as  to  the  time  or  mode  of  realisg  the  sees  or  any  of 
them,  or  getting  in  or  receivg  the  mtge  moy,  all  which  mres  shl  *°  calling 
remain  wholly  in  the  discron  of  the  sd  A.,  his  exs,  ads,  or  gage  debt, 
assns,  &  that  the  sd  A.,  his  exs,  ads,  or  assns  shl  not  be  liable     ^' 

f  'i.i  1  1*  1*  -1^  And  not  b6 

for  any  mvoluntary  losses  wch  may  be  incurred  in  or  about  any  uabie  for 
such  mres  or  orwise  in  relon  to  the  premes,  or  be  by  any  means  ^"volun- 

.  .  .  J        J  tarylosses. 

deprived  of  the  benefit  of  the  stipuions  hinbfe  contd  as  to  the 

respive  order  of  priority  of  the  sd  sums  of  £ &  £ ,  & 

that  the  sd  sum  of  £ ,  &  the  intt  thron,  shl  not  constitute 

a  debt  from  the  sd  A.,  his  hrs,  exs,  or  ads,  &  shl  only  be  recover- 
able from  him  or  them  out  of  the  surplus,  if  any,  of  the  moys 
recovered  by  him  or  them  in  respt  of  the  sd  mtge  wh  shl 
remain  after  paymt  of  his  or  their  costs,  chges  &  expenses,  & 
satlsfon  of  the  sd  sum  of  £ &  the  intt  thron.     In  wits,  &c. 


LXXIII. 


LXXIIL 

TRANSFER  6y  Supplemental  Deed  of  Mortgage  of  Free-     ^^^=o. 
HOLDS  Preparatory  to  a  Consolidation  Deed  (a). 

Parties,  A.,  fntgee,  1 ;  B.,  mtgor,  2  ;  C,  transferee,  3  ;  sup- 
plemental to  an  indre,  dated,  &c.,  &  made,  &c.,  being  a  mtge  of 
freehd  hds,  situate,  &c.,  for  securg  &c.  (hi n after  called  the 
mtge)  :  Recite  state  of  mtge  debt,  all  intt  havg  heenpd,  p.  7; 
Agrmt  far  transfer,  p.  7  ;  f(yrm  xvii :  NOW  THIS  INDRE 
WITNETH,  that  in  pvsuance  of  the  recited  agrmt,  conson,  p.  9, 
transfer  of  the  mtge  debt  &  future  intt  with  tite  benefit  of  the 
power  of  sale  &  other  sees  as  in  Free,  LX, :  AND  THIS 
INDRE  ALSO  WITNETH,  &c.,  OH  by  A,  at  reqt  of  B.  of 
freekds  to  C,  svhjt  to  redmon,  &c.,  a«  in  Prec,  LX.  In 
wrrs,  &c. 


(a)  As  to  consolidation  deeds,  see  Elpb.  Introd.  Con  v.,  212. 
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LXXIV. 

DEED  Consolidating  several  Mortgages  transferred  to 
a  person  who  pays  them  off,  a  Further  Advance 
beiTig  mxide  to  the  Mortgagor. 

Parties,  A.,  mfgor,  1 ;  B.,  transferee,  2.     Whas  the  sd  A.  is 

seised  or  entled  for  an  este  in  fee  simple  in  posson  to  the 

&  hds  first  and  secondly  hinafter  descd  &  hby  gi'ted,  subjt  as 

to  the  hds  first  hinafter  descd  to  a  mtge  debt  of  £ ,  &  intt 

seed  by  an  indre  of  mtge  dated  the day  of ,  &  subjt 

as  to  all  the  sd  hds  hinafter  descd  to  a  mtge  debt  of  £ & 

intt  seed  by  an  indre  of  mtge  dated,  &c.,  being  a  mtge  for 

securg  the   sum  of  £ &  intt,  &  such  further  advces  as  are 

thrin  mentd,  but  all  intt  on  the  sd  sevl  ppal  sums  of  £ & 

£ has  been  pd  up  to  the  day  of  the  date  of  these  psnts : 

And  whas  the  sd  B.  has  agrd  to  lend  to  the  sd  A.  the  sum  of 

£ ,  the  total  sum  now  advced,  upon  havg  the  repaymt  of 

the  same  with  intt  at  the  rate  hinafter  mentioned  seed  in  mner 
hinafter  appearg :  And  whas  upon  the  treaty  for  the  sd  loan 

it  was  agrd  that  the  sd  sevl  mtge  debts  of  £ &  £ , 

makg  togr  £ ,  shd  be  pd  off  out  of  the  sd  sum  of  £ ,  tJie 

total  sum  now  advced,  &  that  the  sd  sevl  mtge  debts  &  intt, 
&  the  sees  for  the  same,  shd  bo  transferred  to  the  sd  B.  in  mner 
hinafter  mentd :  And  whas  in  pt  pformce  of  the  sd  agrmt  by 
an  indre  bearg  date  the  day  bfe  the  date  of  these  psnts,  & 
made  betn  C.  of  the  first  pt,  the  sd  A.  of  the  second  pt,  &  the 
sd  B.  of  the  third  pt,  after  recitals  by  wch  it  appeared  that  the 


(a)  As  to  consolidation,  sc-e  Vol.  I.,  p.  494.  Where  there  are  several  prior 
mortgages,  the  short  particulars  of  them,  and  the  transfer  to  the  present 
mortgagee,  may  very  conveniently  be  given  in  a  schedule  ;  in  which  case  this 
recital  of  the  mortgagor's  title  and  the  subsequent  recital  of  the  transfers  will 
be  much  shortened  by  referring  to  the  schedule.    Compare  the  next  Precedent. 

Where  a  surety  has  concurred  in  a  mortgage  both  by  pledging  his  personal 
credit  and  also  by  mortgaging  his  lands  or  other  property,  the  effect  of  a  deed 
consolidating  that  and  other  mortgages,  with  a  fresh  covenant  to  pay  the  whole 
amount  of  the  mortgage  debts  at  a  latter  date,  is  not  only  to  discharge  the 
surety  from  his  personal  liability  (^Boltim  v.  Buekenham^  [1891]  1  Q.  B.  278), 
but  also  to  release  the  property  which  he  had  pledged  or  charged  {BoUon  v. 
Salman^  [1891]  2  Cb.  48),  unless  the  original  mortgage  contains  the  usual 
provisions  to  the  contrary. 

The  ad  valorem  stamp  will  be  6d.  per  cent,  on  the  further  advance,  Stamp 
Act,  1891,  s.  87  (3). 
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PRBC. 
LXXIV. 


sd  mtge  debk  of  £ ,  &  the  sees  for  the  same,  were  then 

vested  in  the  sd  C,  but  that  all  intt  on  the  sd  sum  of  £ 

had  been  pd  up  to  the  date  of  the  indre  now  in  recital,  forifnal 

recital  of  transfer  ofrntfje  debt  of£ &  secSy  Vol.  I,,  p.  361, 

the  traTisfer  being  taken  in  the  form  given  in  the  last  Prec  : 
similar  recital  of  transfer  of  the  other  mtge  debt  &  sees  :  NOW  ^^*"  , 
THIS  INDRE  WITNETH  that   in   further  psuance  of  the  "^"^^ 

recited  agrmt  &  in  conson  of  the  sevl  sums  of  £ &  £ 

ptl  to  the  sd  C.  &  D.  resply  by  the  said  B.,  at  the  reqt  of  the  sd 

A.,  in  mner  afsd,  &  of  the  further  sum  of  £ now  pd  to  the 

sd  A.  by  the  sd  B.,  the  paymt  &  rect  in  mner  afsd  of  wch  sd 

sums  of  £ &  £ ,  makg  togr  the  sd  sum  of  £ ,  the 

5d  A.  doth  hby  acknowe,  Govt  by  A.  for  paymt  of  total  sum  &  Covenant 
intt,  p.  9:  &  inU  after  default,  p.  10  :  AND  THIS  INDRE  men^t^' 
ALSO  WITNETH  that  in  further  psuance  of  the  recited  agrmt,  Further 
&  for  the  conson  afsd  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  nesseth. 
confirm  unto  the  sd  B.,  First,  peels  from  first  recited  mtge :  Grant. 
And  BecondXyy  other  peels  in  secojidly  recited  mtge;  Govt  agst  Parcels. 
registron,  p.  50,  foT^i  XXX VI ;  To  hold  all  the  sd  premes  Haben- 
Unto  &  TO  THE  USE  of  the  sd  B.,  his  hrs  &   assns,  subjt  to  t,  .^ 

'  '         J  To  the  use 

the  sd   sees   for  the   sd  sevl  mtge  debts  of  £ &   £ ,  oftrans- 

wch   with   such   sees  have   been   transferred  to  the  sd   B.  as  j^'^toV^p 
^fsd,  &  so  that  all  the  same  sees,  includg  the  respive  powers  *^li^®  **^e 

old  secU" 

of  sale  thrin  coutd,  shl  continue  on  foot  for  the  benefit  of  the  rities. 
sd  B.,  his  exs,  ads,  &  assns,  &  for  securg  to  him  or  them  the 

whole  of  the  sd  ppal   sum   of  £ ,   the    total  advce,   hby 

aecd,  &  the  intt  thron  :  And  so  that  all  the  sd  premes  hby  grted 
shl  be  subjt  to  the  prove  for  redmon  hinafter  contd  :  Provo  for 
redmon  on  paymt  of  aggregate  sum  &  intt,  p.  16 ;  Govt  to 
insure  &  repair  if  appropriate,  p.  42 ;  Govt  agst  registron, 
p.  50,  form  xxxvi :  Mtgces  iridemnity  clause,  p.  59.  In 
WITS,  &c. 
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misc. 

LXXV. 


Wit- 
Desseth. 

CoDBidera- 
tion. 


Covenant 
for  jmy- 
nient  (a). 


That  here- 
ditaments 
shall  be 
security 
for  aggre- 
gate sum. 


LXXV. 

CONSOLIDATION  Deed,  ShaHfomi,  wliere  the  Originai* 
Mortgagor  is  Dead,  and  a  Further  Advance  iff 
made  to  his  Executors,  they  covenanting  to  pay 
the  aggregate  sum  and  interest. 

Parties,  A.  &  B.,  "hinafter  called  the  exors,"  1;  C,  mtgee, 
hinafter  called  the  mtgee, "  wch  expressiou,  &c.,"  see  p.  61,  note,  2. 
WITNETH  that  in  conson  of  the  sevl  sums  the  amts  whof  are 
specified  in  the  first  column  of  the  fii'st  schdle  hto  being  rcsply 
owing  by  the  este  of  X.  deced  on  the  sevl  mtges  resply  made 
by  the  sevl  indres,  the  dates  whof  &  pties  whto  are  specified  in 
the  second  cohimn  of  the  same  schdle,  of  the  hds  now  vested 
in  the  exors  as  exors  of  the  will  of  the  sd  X.  wch  was  proved  hy 

the  exors  on  the day  of in  the &c.,  the  parlars. 

of  wch  hds  are  contd  in  the  second  schdle  hto,  &  in  conson  of 
the  mtgee  havg  this  day  at  the  reqt  of  the  exors  pd  to  the  sevl 
psons  previously  eutled  to  such  mtge  debts  resply  the  amts 
thof  resply,  &  havg  taken  transfers  of  such  mtge  debts  &  of 
the  sees  for  the  same  resply  by  the  sevl  indres,  the  dates  whof 
&  pties  whto  are  specified  in  the  third  column  of  the  sd  first 

schdle  hto  &  in   conson  of  the  sum  of  £ havg  been  pd 

by  the  mtgee  to  the  exo!*s  for  the  pposes  of  the  este  of  the 
sd  X.  deced  &  the  due  admon  thof,  the  paymt  &  rect,  &c.. 
They  the  exors  do  hby  jtly  &  sevlly,  &c.,  covt  for  paymt  of 
tlie  aggregate  debt  &  intt  after  default,  pp.  9  &  10 ;  Ani> 
further  that  the  sd  hds  &  premes  mentd  &  comprd  in  the  sd 
2nd  schdle  hto  &  all  other,  if  any,  the  hds  &  premes  comprd  iik 
the  sd  sevl  indres  specified  in  the  2nd  &  3rd  columns  of  the  first, 
schdle  hto  or  any  of  them  shl  be  a  secy  for  the  paymt  to  the- 

mtgee  of  as  well  the  said  sum  of  £ upon  the  exon  hrof  pd 

to  the  exors  as  afsd,  as  also  of  the  sd  sevl  sums  of  moy  the- 
amts  whof  are  resply  specified  in  the  1st  column  of  the  sd  1st 
schdle  hto,  makg  togr  the  sd  aggregate  sum  of  £ hinbfe- 


(a)  Executors  would  not  usually  covenaut  for  payment  unless  they  are  bene- 
ficially interested ;  if  they  do  not  covenant,  a  clause,  excluding  personal 
liability,  should  be  added,  as  at  p.  38,  mpra^  and  a  charge  of  interest  after  default^ 
p.  31,  should  be  added  after  the  habendum. 

The  powers  of  personal  representatives  over  personal  estate,  which  include  a. 
power  to  mortgage  it,  can  be  exercised  over  real  estate,  L.  T.  A.  1897,  s.  2  (2). 
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covted  to  be  pd  &  the  intt  of  such  respive  sums,  &  that  the      'R^o. 

liXXV 

flame  hds  &  premes  shl  not  be  in  any  wise  redeemed  or  redeem-       * 

able  but  on  paymt  to  the  mtgee  of  the  whole  of  the  sd  aggregate 

ppal  sum  of  £ &  intt  for  the  same  accdg  to  the  covt  in 

that  behalf  hinbfe  contd :  Provofor  rednum  &  reconvce  of  "  the  Proviso 

premes  hby  chged,"  "  To  the  use  of  the  exoi-s,  their  hrs  &  a^emptiou. 

assus,  upon  the  trusts  then  subsistg  or  capable  of  taking  effect 

thrin  under  the  sd  will/'  on  paymt  by  "  the  exors,  their  hrs, 

exs,   ads,   or  ajssns "    [other  usual  mtge  covts  &c!\  :    Provd  Mortga- 

ALWAYS  &  it  is  hby  agrd  &  decld  that  the  remedies  of  the  mtgee  §il^*t^be" 

under  the  sd  sevl  mtge  sees  mentioned  in  the  first  schdle  hto  &  cumular 

•     •  tivc. 

these  psnts  shl  be  cumulative  &  not  mutually  restrictive.  Covt 
agst  registron,  p.  50,  form  xxxvi. ;  Mtgee' a  indemnity  clause, 
p.  59.    In  wits,  &c. 

[First  schdle  of  mfges,  &c.,  in  3  colum.ns.'] 
[Second  schdle  of  peels."] 


LXXVL 

TRANSFER  of  a  Mortgage  to  a  Trustee  so  as  to  keep      'R^=c- 

LXXVI 

it  on  foot  for  the  benefit  of  a  Tenant  for  Life  who      ' 

pays  it  off,  Part  of  the  property  having  already  been 
Reconveyed  (6). 

Parties,  A.,  mtgee,  1  ;  B.,  tenant  for  life,  2 ;  C,  tree,  3. 
Recite  mtge,  p.  5  ;  Settlemi  of  equity  of  redmon  under  wch  B.  Recitals. 
w  tenant  for  life,  Vol,  /.,  p.  362 :  Reconvce  of  pt  of  tlie  hds  ; 
State  of  mtge  debt,  p.  7  :  And  whas  the  said  B.  is  desirous  of  Agree- 
paying  off  the  sd  mtge  debt,  &  of  havg  the  same  assned  to  the 
ad  C.  as  a  tree  for  him  the  sd  B.,  so  as  to  keep  the  same  on  foot 
as  a  subsistg  chge  on  the  hds  remaing  subjt  thto,  &  the  sd  A. 

(fi)  Compare  the  Precedent  of  an  assignment  of  a  legacy  to  a  trustee  for  the 
tenant  for  life.  Vol.  I.,  p.  597.  A  tenant  for  life  paying  off  a  charge  has  primd 
faeie  a  charge  on  the  inheritance  which  will  not  be  barred  by  the  Statute  of 
limitations  during  his  life,  as  he  has  both  to  pay  and  receive  the  interest  on 
the  charge,  BurreU  v.  Egremont,  7  Beav.  206  ;  Topham  v.  Booth,  35  Ch.  D.  607. 
As  to  the  faUure  of  the  tenant  for  life  to  keep  down  the  interest,  as  affecting  his 
right  to  require  the  mortgagee  to  transfer  the  mortgage  debt  and  premises  to  a 
third  penon,  under  the  C.  A.,  1881,  s.  15,  see  Alderton  y.  Big  fit/,  26  Ch.  D.  567. 
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PRBC. 
LXXVI. 


Wit- 
nesseth. 

Assign- 
ment. 

Mortgage 
•debt. 

Haben- 
dum. 

To  trustee. 

Intrust  for 
tenant  for 
life. 

Further 

wit- 

nesseth. 

Grant. 

Parcels. 


Haben- 
dum. 

To  use  of 
trustee  in 
fee  upon 
trust  for 
tenant  for 
life. 


has  at  his  reqt  agrd  to  accept  paymt  of  the  sd  ppal  sum  &  to 
exte  such  transfer  accdly :  NOW  THIS  INDRE  WITNETH 
that  in  psuance  of  the  recited  agrmt,  conson,  recty  the  said  A. 
as  mtgee  at  the  reqt  of  the  sd  B.,  doth  hby  assn  and  transfer 
unto  the  sd  C,  The  sd  ppal  sum  of  £ ,  with  the  intt  hence- 
forth to  accrue  due  thron,  &  the  full  benefit  of  every  covt  & 
proven  contd  in  the  sd  indre  of  mtge,  &  all  other  sees  for  the 
same  ;  To  hold  the  same  Unto  the  sd  C,  In  trust  for  the  sd 
B.,  as  his  own  moys,  &  to  be  assned  &  disposed  of  as  he  shl 
direct,  &  in  the  meantime  to  be  kept  on  foot  as  a  subsistg  chge 
for  his  bene6t  upon  the  hds  subjt  thto:  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance  of  the  recited  agrmt, 
&  in  conson  of  the  premes,  the  sd  A.,  as  mtgee,  at  the  reqt  of 
the  sd  B.)  doth  hby  grt  unto  the  sd  C,  All  &  sinor,  the  messes, 
lands,  tenements,  hds,  &  premes,  coroprd  in  &  assured  by  the 
hinbfe  recited  indre  of  mtge  of,  &c.,  except  such  pt  or  pts  thof 
as  were  conveyed  and  reled  by  the  hinbfe  recited  indre  of  the 

day  of ,  And  (by  way  of  convce  &  not  of  exception) 

all  other,  if  any,  the  hds  now  remaing  vested  in  the  sd  A., 
subjt  to  redmon  under  or  by  virtue  of  the  sd  indre  of  mtge. 
To  hold  the  same  Unto  &  to  the  use  of  the  sd  C,  his  hrs  & 
assDs,  Nevs  in  trust  for  the  sd  B.,  &  to  be  conveyed  &  dis- 
posed of  as  he  shl  direct,  but  subjt  to  the  equity  of  redmon 
subsistg  in  the  same  premes  upon  paymt  of  the  sd  sum  of 
£ &  the  intt  thof.     In  wits,  &c. 


rase. 

LEXVII. 


Recitals. 


LXXVIL 

t 

TRANSFER  (evdoraed)  of  Equitable  Mortoaqe  by 
Deed,  the  transfero7*8  being  Trustees  and  the 
transferee  the  Beneficiary  (a). 

Parties,  A.  &   B.,  equitable  nitgees,  1 ;    C,   transferee,  2. 

Whas  the  within  mentd  sum  of  £ remains  owing  on  the 

secy  of  the  within  written  indre  of  equitable  mtge  with   intt 
thron  from  the day  of last :  And  whas  the  said  C. 


(a)  Compare  Precedent  LXIX.,  p.  223. 
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has  become  entled  in  equity  to  the  said  mtge  debt  &  intt,  &  is      pribo. 

desirous  of  havg  the  same,  togr  with  the  sd  secy,  transferred       * 

to  him  in  mner  hinafter  expd :  NOW  THIS  INDRE  WITNETH  Wit- 

that  in  conson  of  the  premes  the  said  A.  &  B.,  as  mtgees,  at  the 

reqt  of  the  sd  C,  do  hby  assn  unto  him  the  sd  C.  All  that  Assign- 

the  sd  ppal  sum  of  £ seed  by  the  within  written  indre  of  "^®'*^' 

equitable  mtge,  &  the  intt  now  due  &  henceforth  to  become 
due  for  the  same  :  ToGR  with  the  deeds,  evidces,  &  writgs 
mentd  in  the  schedle  to  the  sd  indre  of  mtge,  &  the  benefit  of 
the  covt  or  undertakg  by  the  sd  X.  thrin  contd  for  the  exon  of 
a  formal  or  legal  mtge  for  securg  the  sd  ppal  sum  &  intt  & 
orwise  &  all  other  sees  for  the  same  ppal  sum  &  intt :  To  hold  Habcn- 
the  same  unto  the  sd  X.  absolutely.     In  wits,  &c.  (6).  ^"™* 


LXXVIII. 

TRANSFER  under  Hand  only  of  an  Equitable  Mort-      prec. 
GAGE  created  by  deposit  of  Deeds  and  Agreement    ^^J^"- 
(c).     A  short  foTTfi  by  indorsement, 

I,  the  within-named  A.,  mtgeey  in  conson  of  the  sum  of  £ 


now  pd  to  me  by  B.,  transferee,  of,  &c.  (rect),  do  hby  assn  to 

the  sd  B.  the  within  mentd  sum  of  £ ,  with  the  intt  thron, 

as  from  the day  of last,  &  henceforth  to  become  due, 

ToGR  WITH  the  within  mentd  deeds  &  writgs.  And  with  the 
benefit  of  the  chge  &  undertakg  by  the  within-named  C,  mtgor, 
in  the  within-written  mem  contd  :  And  I  undertake  that  I,  my 
exs  or  ads,  will,  if  required,  exte  &  deliver  to  the  sd  B.,  his  exs, 
ads,  or  assns,  at  his  or  theii*  cost,  a  formal  &  effectual  transfer 
by  deed  of  the  sd  ppal  sum  &  intt,  &  the  sees  for  the  same,  in 
such  form  &  with  such  provons  as  may  be  reasbly  required. 
As  wrrs  my  hand  this day  of . 


(h)  Notice  to  be  given  to  the  mortgagor. 

(e)  See  Precedent  XLYIL,  p.  189.  Where  the  original  agreement  was  not 
imder  seal,  a  transfer  in  this  form  would  probably  suffice,  but  the  stamp  would 
be  the  same  as  if  the  transfer  were  made  by  deed. 
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I'REC. 
LXXIX. 


Recitals. 

Wit- 
nesseth. 


TRA.NSFER  of  Registered  Bill  of  Sale  of  chaMds,  the 
Mortgagor  joining  to  Covenant  for  payment  only  (a). 

PjRrjKs,  A.,  Tntgee,  1  ;  B.,  mtgo7%  2 ;  C,  tranfferee,  3 ;  supple- 
mental to  an  indre,  dated,  &c.  (hinafter  called  the  sd  bill  of 
sale)  ;  Recite  state  of  mtge  debt,  agrmt  for  transfer,  p.  7- 
NOW  THIS  INDRE  WITNETH  that  in  psuance.  &c.,  &  in 
conson,  &c.,  aasnmt  of  debt,  p.  210.  AND  THIS  INDRE 
FURTHER  WITNETH  that  in  psuance,  &c.,  &  for  the  conson 
afsd  the  sd  A.  as  mtgee,  at  the  reqt  of  the  sd  B.,  doth  hbj  assn 
(b)  unto  the  sd  C,  All  &  singr  the  fixtures,  furniture,  fittgs, 
stk-in-trade,  goods,  chattels,  effects  &  premes  comprd  in  or  now 
subjt  or  hrafter  to  become  subjt  at  law  or  in  equity  to  the  sd 
bill  of  sale,  habenduni  to  C.  subjt  to  equity  of  redmon,  p.  17, 
form  III;  Covt  by  B.  with  C.  for paymt  of  ppaZ  &  intt,  pp.  9 
&  10,  mutatis  mwtandis.    In  wits,  &c. 


PREC. 
LXXX. 


LXXZ. 

RECONVEYANCE  by  Mortgaoee  in  Fee  of  Freeholds, 
by  Endorsement  on  or  Annexation  to  the  Mortgage. 
Variations  where  Recitals  are  Omitted  (c),  arul 
where  the  Mortgage  comprised  Fdture  Advances. 

Recitals.  PARTIES,  A.,  vitgee,  1  ;  B.,  mtgor,  2  :  Recite  state  of  mige 

Intention    debt,  all  intt  beivn  pd,  p.  7  :  And  WHAS  the  sd  B.  is  desirous  of 

to  pay  off. 

(a)  See  note  on  the  Bills  of  Sale  Acts,  p.  146,  et  aeq,  A  transfer  of  a  bill  of 
sale  does  not  require  registration,  Uoi'^ne  v.  JIughet,  6  Q.  B.  D.  676  ;  Ejt.  parte 
Turquand,  14  Q.  B.  D.  636. 

(b)  The  grantor  only  covenants  for  payment,  and  is  not  made  to  join  in  the 
assignment  of  the  chattels  as  a  confirming  party,  lest  his  so  doing  shoold  give 
rise  to  the  contention  that  the  deed  is  a  neio  bill  of  sale,  so  as  to  be  obnozious  to 
the  Act  of  1882. 

• 

(c)  As  to  reconveyances,  see  2  Dav.  Prec.,  part  2,  pp.  276,  et  seq, ;  Elph.  Introd. 
Conv.,  218,  ft  srq. 

Where  the       Where  the  equity  of  redemption  is  encumbered,  the  mortgagee  cannot  be 
equity  of      required  to  re-convey  the  legal  estate  to  the  mort^gor  without  the  consent  of 
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paying  off  the  sd  ppal  sum  of  £ ,  &  of  having  the  within-       pi^ec- 

.  LXXIX 

mentd   hds  &   premes  reled  &  reconveyed  in  mner  hinafter       * 

expd  ;  or,  "  Whas  all  ppal  moys  &  intt  wch  were  at  any  time  Variation. 
owing  on  the  secy  of  the  within-written  indre  (d)  have  been 
fully  pd  off  &  dischged,  as  the  sd  A.  doth  hby  admit,  &  the.  sd 
B.  is  desirous  of  havg  the  within-mentd  hds  &  premes  reled  & 
reconveyed  in  mner  hinafter  expd":   NOW  THIS   INDRE  Wit- 

WITNETH  that  in  conson  of  all  intt  on  the  sd  sum  of  £ ""        ' 

bav^g  been  pd  as  afsd,  &  of  the  sum  of  £ now  pd  by  the 

sd  S.  to  the  sd  A.  the  rect  whof  is  hby  acknowed  as  being  in 
fall  dischge  of  all  ppal  moys  &  intt  seed  by,  or  now  owing 
under  the  within-written  indre,  [or  if  the  repaymt  of  the  mtge 
Tnoy  is  recited,  say,  in  conson  of  the  premes],  the  sd  A.  as  mtgee 


the  incumbrancers,  or  without  reserving  their  priority  on  the  face  of  the  con-  redemp- 
▼ejmnoe,  Teevan  y.  Smith,  20  Ch.  D.  724  ;  Wegt  London  Commercial  Bank  y.  tion  is  ea- 
BeOamee,  ^e..  Society,  29  Ch.  D.  964.  cumbered. 
If  there  has  been  a  transfer,  the  reconveyance  may  be  endorsed  on  the  trans-  As  to  en- 
ter ;  il  endorsement  is  not  convenient  (as  it  would  not  usually  be  unless  the  dorsing  or 
parties  have  the  same  solicitor),  recitals  may  be  saved  by  making  it  supplemcn-  "niiexmg 
tal  or  annexed  to  the  mortgage  or  transfer,  as  in  the  case  of  a  further  charge,  a^^«'^^^^ 
see  p.  200,  note,  where  the  variations  required  in  that  case  are  indicated. 

If  the  deed  is  framed  without  recitals,  it  should  commence,  "  WITNETH    ^'ariation 

where 

that  in  conson  of  all    intt  on  the  within  mentd  sum  £ reciui 

havg  been  pd  up  to  the  date  of  these  psnts  &  of  the."  omitted. 

The  C.  A.,  1881,  contains  in  Srd  Schedule,  part  III.,  a  short  form  of  reconvey-   ^^  to 
ance  (see  infra,  p.  246),  which  may  be  used  for  freeholds  or  leaseholds,  where   statutory 
the  mortgage  was  in  the  statutory  form  given  in  that  schedule  ;  and  may  be     ^^^ 
Taried  or  added  to  as  circumstances  require,  see  s.  29.    As  to  the  use  of  the   ance. 
statutory  forms,  see  p.  78,  note ;  p.  218,  note. 

Where  the  mortgage  money  has  been  paid  but  no  reconveyance  executed,  the 
mortgagor  becomes  from  the  date  of  payment  a  tenant  at  will  to  the  mortgagee ; 
and  the  legal  estate  of  the  latter  is  extinguished  by  adverse  possession  of  the 
mortgagor  during  the  statutory  period  ;  Sands  to  Thompson,  22  Ch.  D.  614.  As 
to  a  reconveyance  by  a  building  society,  see  p.  121,  note.  As  to  keeping  alive  a 
mortgage  paid  off  by  the  owner  of  the  equity  of  redemption,  see  Thome  v.  Cann, 
[1893]  A.  C.  11. 

As  to  the  stamp  on  a  reconveyance,  see  the  Stamp  Act,  1891,  Sched.  tit. 
^  MOBTOAOB"  ;  infra,  p.  246,  note. 

A  discharge  of  a  registered  charge  is  to  be  made  in  form  XLIII.,  1st  schedule    Registered 
L.  T.  R.,bnt  the  Begistrar  may  accept  and  act  upon  any  proof  of  satisfaction    land. 
of  a  charge  which  he  may  deem  sufficient,  L.  T.  R.  112. 

(jbT)  Where  the  mortgage  comprised  futare  advances  the  following  addition 
should  be  inserted  here  for  the  purpose  of  ascertaining  the  ad  valorem  duty  on 
the  reconveyance,  which  is  payable  on  "  the  total  amount  or  value  of  the  money 
at  any  time  secured." 

'*  And  wch  ppal  moys  did  not  at  any  time  exceed  £ ." 
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Grant. 

Parcels. 

Haben- 
dum. 

To  use  of 
mortgagor 
free  from 
mortgage. 


doth  hby  grt  &  rele  unto  the  sd  B.,  All  &  SINGR  the  hds  & 
premes  comprd  in  or  assured  by  the  within-written  indre,  or 
wch  are  now  by  any  means  (a)  vested  in  the  sd  A.  subjt  to 
redmon  by  virtue  of  the  same  indre,  To  HOLD  the  same  Unto 
&  TO  THE  USE  of  the  sd  B.,  his  hrs  &  assns  subjt  to  the  leases, 
agrmts  for  leases  &  tenancies  affectg  the  sd  respive  premes  (6), 

but  dischged  from  the  sd   sum  of  £ ,  &  the  intt  thron,  & 

all  moys  now  or  at  any  time  owing  on  the  secy  of,  &  from  all 
chges,  claims  &  demands  under  the  within-written  indre,  or 
of  anything  relatg  to  the  premes.     In  wits,  &c. 


PREC. 
LXXXI. 


Recitals. 


No  surren- 
der made. 


Intention 
to  pay  off. 

Satisfac- 
tion to  be 
entered  up. 

Wit- 
nessetfa. 

Variation 
for  accre- 
tions. 


KELEASE  hy  Two  seta  of  Mortgagees  of  Copyholds  held 
of  two  'wiaTiors/rom  Charges  created  6y  Conditional 
Surrender,  aTid  hy  Covenant  to  Surrender. 

Parties,  A.,  B.,  &  C,  first  mtgeeSf  1 ;  D.,  E.,  &  F.,  second 
mtgeeSy  2 ;  G.  &  H.,  trees  of  Tntgor's  mill.  Recite  first  mtge 
by  covt  to  surrender,  &  condon^l  surrender  psuant  thto.  Vol  /., 
p.  359 ;  Second  mtge  by  covt  to  surr&ader :  And  whas  no  sur- 
render has  ever  been  made  in  psuance  of  the  covt  contd  in  the 
lastly  hinbfe  recited  indre ;  Will  of  X.  migor,  devisg  his  real 
este  to  0,  &  H,  in  trust,  &  apptg  exs,  death  &  'probate.  Vol.  /., 
pp.  366,  374 ;  State  of  mtge  debt,  all  intt  pd,  p.  7  :  And  whas 
the  sd  G.  &  H.,  as  such  trees  as  afsd,  are  desirous  of  paying  ofiT 

the  sd  sums  of  £ &  £ ;  And  whas  satisfon  of  the  sd 

condonal  surrender  to  the  sd  A.,  B.,  &  C.  is  intd  to  be  forthwith 
entd  on  the  Ct  rolls  of  the  respive  manors  of  wch  the  sd  copyhd 
hds  are  held ;  NOW  THIS  INDRE  WITNETH  that  in  conson 

(a)  If  the  mortgage  is  an  old  one  and  there  may  have  been  accretions  to  the 
property  arising  from  inclosures,  &c.  say,  "  or  Wch  are  now  by  means 

of  any  inclosure,  exchange,  allotmt,  award,  or  orwise  vested, 
&c." 

(h)  Where  a  tenant  for  life  redeems,  add  here,  "  &  Subjt  tO  SUCh  rt  or 

equity  of  redmon  as  is  vested  in  any  pson  other  than  the  tenant 

for  life."  Where  the  mortgagee  has  notice  of  a  second  mortgage,  the 
habendum  will  be  m%de  subject  to  it. 
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of  the  sum  of  £ now  pd  by  the  sd  G.  &  H.  to  the  sd  A.,  B.,       ^^^c. 

LXXXI» 

&  C,  &  of  the  Slim  of  £ now  pd  by  the  sd  G.  &  H.  to  the       " 

sd  D.,  E.,  &  F.,  in  full  satisfon  of  all  moys  remaing  due  to  the 
sd  A.,  B.,  &  C,  &  the  sd  D.,  E.,  &  F.  resply,  on  the  secy  of  the 
sd  hinbfe  recited  indres  of  mtge  resply  (the  rect,  &c.),  the  sd  A., 
B.,  &  C,  as  mtgees,  &  the  sd  D.,  E.,  &  F.,  as  mtgees,  do  resply 
hby  rele  unto  the  sd  G.  &  H.  as  such  trees  as  afsd :  All  &   Release. 
SINGR  the  customary  or  copyhd  hds  &  premes  comprd   in  the   Parcels. 
sd  respive  hinbfe  recited  mtge  sees,  Habendum^  Unto  &  TO  THE  Haben- 
USE  of  the  sd  G.  &  H.,  their  hi-s  &  assns,  to  the  intent  that  the   o^J^liees! 
sd    G.  &  H.,  their  hrs  &  assns,  may  henceforth  hold  the  sd 
premes^  Upon  such  trusts  as  are  by  the  sd  will  of  the  sd  X.,  Upon 
deced,  expd  concerng  the  hds  thby  devised,  or  such  of  the  same   JJ^J}]    ^ 
trusts  as  are  now  subsistg  &  capable  of  taking  effect,  Dischged   Free  from 
from  all  claims  &  demands  of  the  sd  A.,  B.,  &  C,  &  the  sd  D.,   "^o^gag^s- 
E,  &   F.  resply,  or  any  of  them,  by  virtue  of  the  sd  respive 
hinbfe  recited  sees,  or  orwise  howsr.     In  wits,  &c. 


WAB.RA.NT  to  enter  up  Satisfaction  on  a  Conditional        prec. 

Surrender.  lxxxii. 

Manor  of "II,  A.,  mtgee,  of ,  do  hby  admit   that   I 

Coy  of J  have  reced  all  ppal  moys  &  intt,  the  paymt 

whof  was  seed  to  me  by  a  condonal  surrender  dated  the 

day  of by  B.,  mtgor,  of,  &c.,  of  certn  copyhd  or  customary 

hds^  situate^  &c.,  held  in  the  sd  manor ;  &  I  authorise  & 
direct  the  steward  of  the  sd  manor  to  enter  satisfon  of  the 
fid  condonal  surrender  on  the  rolls  of  the  sd  manor,  &  for  so 
dobg  this  shl  be  his  BxxSt  warrant  &  authority.     Dated  thi» 

day  of . 

(Signed)  A, 
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Recitals. 


Death  of 
mortffagor, 
and  devo- 
lution of 
equity  of 
redemp- 
tion. 


Lxxxin, 

RECONVEYANCE  hy  Independent  Deed  (a)  by  several 
Mortgagees  (Trusters)  of  Freeholds  to  the  Heir 
or  Devisee  of  the  mortgagor  there  having  been  a 
Further  Charge  and  a  Transfer  of  tlie  Original 
Mortgage.  Variations  for  Part  of  the  property 
having  been  Sold  ivith  the  Concurrence  of  tJie 
Mortgagees,  and  where  the  Principal  hxis  been  paid 
off  by  Instalments,  and  for  a  Reconveyance  to  the 
Uses  of  a  settlement  or  will. 

Parties,  A.,  B.,  &  C,  vitgees,  1 ;  D.,  heir  or  devises  of  mtgor, 
or,  D.  &  E.,  trees  of  ivill  or  settlemt,  &  grtees  to  uses,  2. 
Recite  mtge  by  K,  to  X.,  statg  tiie  convce  &  provo  for  rednuyn^ 
&  settg  out  the  peels  at  length,  Vol.  /.,  p.  358;  FaHher  chge. 
Vol,  /.,  p.  361  ;  Transfer,  statg  the  asenmt  of  the  debt,  &  the 
convce  of  the  este,  Vol,  I,,  p.  301 ;  &  the  new  provo  for  rednion 
{if  any),  &  if  any  of  the  transferees  Itave  died,  the  jt  acct 

clause  (if  any)  (fe):  And  whas  the  sd  K.  died  od  the day 

of intestate,  leaving  the  sd  D.  his  eldest  son  &  heir  at 

law,  or  recite  will  of  K.,  settg  out  the  devise  of  iJie  equity 
of  redmon  to  D,,    or  in  strict  settlemt,  D.  &  E,    being    the 


Variations 
where  part 
of  land 
sold. 


(a)  The  reconveyance  might  be  endorsed  on,  or  made  supplemental  to  the 
transfer,  see  p.  237,  note  ;  in  which  case  the  recitals  up  to  and  including  the 
transfer  would  be  omitted.  If  the  equity  of  redemption  is  settled  the  tenant 
for  life  should  be  a  party,  and  the  agreement  and  payment  should  be  made 
with  his  concurrence. 

(&)  Where  part  of  the  property  has  been  sold,  add,  "  And  WHAS  the   sd 

K.,  with  the  privity  of  the  sd  A.,  B.,  &  C,  in  the  yr sold  a 

portion  of  the  hds  comprd  in  the  sd  indres,  of,  &c.,  the  mtge, 

further  chge,  &  transfer^  consistg  of  a  pee  of  land  containg 

acres,  situate,  &c.,  to  Y.,  &  in  the  yr ,  with  the  like  privity, 

sold  a  further  portion  thof  consistg  of,  &c.,  to  Z.,  &  on  the 
complon  of  the  sd  sevl  sales,  the  sd  A.,  B.,  &  C,  joined  in  the 
sevl  convces  of  the  same  lands  &  hds  to  the  respive  pchasers 
thof,  but  the  pchase  moys  payable  for  the  same  were  reed  by  the 

sd  K.,  except  as  to  £ ,  wch  was  pd  to  &  reed  by  the  sd  A., 

B.,  &  C,  in  pt  dischge  of  the  ppal  sum  of  £ seed  by  the  sd 

indres  of,  &c.,  the  mtge,  further  chge,  &  transfer,  whby  the 
same  was  reduced  to  £ ." 
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trees ;  death  &  probate,  Vol,  /.,  p.  874  ;  ifK.  died  after  1897  add      ^*=<'- 

assent  of  exors  of  K,  to  descent  or  devise ;  or  recite  strict  settlemt       

D.  &  E.  being  the  trees  (c)  ;  State  of  jrUge  debt,  p.  7,  form  xill., 

Tiote:  And  whas  the  sd  D.  has  [D.  &  E.  have]  agrd  to  pay  off  &  Intention 

disehge  the  sd  mtge  debt  [out  of  moys  in  their  hands  as  trees       ^^^  ^  ' 

of  the  sd  will,  or,  "  settlemt/'  applicable  for  that  ppose],  &  has 

[have]  reqted  the  sd  A.,  B.,  &  C.  to  rele  &  reconvey  the  sd  hds 

&  premes  in  mner  hinafter  appearg:   NOW  THIS  INDUE  Wit- 

WITNETH  that  in  conson  of  the  sum  of  £ now  pd  by 

the  sd  D.  [&  E.,  out  of  moys  in  their  hands  as  such  trees  as 

afsdj  to  the  sd  A,  B.,  &  C,  in  full  disehge  of  all  ppal  moys 

&  intt  owing  on  the  secy  of  the  hinbfe  recited  indres  of,  &c., 

the  mtge,  further  chge,  &  transfer  or  any  of  them  (the  rect 

whof  the  sd  A,  B.,  &  C,  do  hby  acknowe)  they  the  sd  A,  B., 

&  C,  aa  mtgees,  do  resply  hby  grt  &  rele  unto  the  said  D.,  or  Beleane. 

D.  &  £.,  All  &  Singr  the  hds  &  premes  comprd  in  or  assured  Parcels. 

by  the  hinbfe  recited  indre,  &a,  tlie  transfer  (d),  or  wch  are 

now  by  any  means  vested  in  the  sd  A,  B.,  &  C,  or  any  of 

them,  subjt  to  redmon  under  or  by  virtue  of  the  sd  indres  of, 

&a,  the  Ttdge,  further  chge,  &  transfer,  or  any  of  them,  Haben-  Haben- 
dum. 

(<t)  Where  the  principal  has  been  paid  off  by  instalments,  continue  from  here   VariatioQ 

as  foUowB :— "  And  WHAS  the  sd  D.  has  [D.  &  E.,  out  of  moys  in  ^^®" 

^  ,  "^  money 

their  bauds  as  trees  of  the  sd  will  [settlemt]  applicable  for  that  paid  by 

ppose  have]  pd  to  the  sd  A,  B.,  &  C,  the  sevl  suras  of  £ &  j^^J^' 

£ on  the day  of ,  & day  of ,  in  pt  dis- 
ehge of  the  sd  mtge  debt,  &  has  [have]  pd  to  them  the  sum  of 

£ ,  the  balce  thof,  on  the  exon  of  these  psnts,  And  all  intt 

on  the  ppal  moys  for  the  time  being  owing  on  the  secy  of  the  sd 
indres  of  mtge,  further  chge,  &  transfer,  up  to  the  date  of  these 
psnts,  has  been  fully  pd,  as  they,  the  sd  A.,  B.,  &  C,  do  hby 
acknowe ;  And  whas  the  sd  A.,  B.,  &  C,  have  agrd,  at  the  reqt 
of  the  sd  D.  [&  K],  to  exte  such  rele  &  reconvce  as  is  hinafter 
contd  :  NOW  THIS  INDRE  WITNETH,  that  in  psuance  of 
the  sd  agrmt,  &  in  conson  of  all  ppal  moys  &  intt  seed  by  the 
hinbfe  recited  indres  of  mtge,  further  chge,  &  transfer,  havg  been 
fully  pd  &  satisfed  in  mner  afsd,  &c." 

(J)  If  part  of  the  property  has  been  sold,  add,  "  save  &  except  SUch  pts   Variation 

thof  as  have  been  sold  &  conveyed  to  the  respive  pchasei-s  ^fUmd 
thoC  as  hinbfe  mentd,  &  (by  way  of  couvce  &  not  of  exception),  sold- 
all  other,  if  any,  the  hds  wch  are  now,  &c." 

K.E- — ^VOL.  II.  16 
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dum  to  jD.  in  fee,  atbbjt  to  leases,  &c.,  if  any,  dischyed  from 
claims  under  the  **  mtge,  further  chge,  &  transfer,  or  any  of 
them,"  as  in  Prec,  LXXX.  [or  Habendum,  Unto  the  sd  D. 
&  £.,  &  their  hrs,  aubjt,  &c.,  &  dischged  as  above,  To  the  uses, 
upon  the  trusts,  &  subjt  to  the  powers  &  provons  by  the  hinbfe 
recited  will  of  the  said  K.,  or,  "  indre  of  settlemt  of,  &c.,"  decld, 
or  expd,  coDcerng  the  sd  premes,  or  such  of  the  same  as  may  be 
subsistg  or  capable  of  takg  effect  (a).]    In  wits,  &c. 


PREC. 
LXXXIV. 


LXXXIV. 

RECONVEYANCE  on  behalf  of  Lunatic  Mortgagee  (6). 

Parties,  A.,  "  the  duly  apptd  committee  of  the  este  of  L.,  a 
pson  of  unsound  mind  &  the  pson  apptd  to  convey  as  binafter 
mentd,**  1  ;  B.,  &c.  (mtgor),  2,  recite  Trvtge,  Vol.  L,  p.  358, 
State  of  TTitge  debt,  some  intt  being  due,  p.  7,  form  xi v.     And 

WHAS  the  sd  B.  is  desirous  of  paying  off  the  sd  sum  of  £ . 

And  WHAS  by  an  order  made  in  the  mre  of  L.,  a  pson   of 

unsound  mind,  &  in  other  mres  &  dated  the day  of , 

18 — ,  it  was  ordered  that  on  the  sd  B.  paying  into  ct,  to  the 

credit  of  L.,  a  pson  of  unsound  mind,  the  sd  ppal  sum  of  £ , 

&  paying  the  sd  A.  as  such  committee  as  afsd  all  intt  due  on 

the  sd  ppal  sum  of  £ secured  by  the  sd  indre  dated  the 

day  of ,  18 — ,  the  sd  A.  shd  convey  in  the  place  of  the 

sd  L.  to  the  sd  B.  or  as  he  shd  direct  the  hds  comprd  in  the 
recited  indre  of  mtge  for  the  este  vested  in  the  sd  L,  as  mtgee 
thrin  dischgd  from  the  ppal  moy  &  intt  thby  seed,  &  that  such 
reconvce  shl  be  settled  &  approved  by  the  master  in  lunacy ; 
recite  paymt  of  ppal  into  ct;  recite  master^s  approval,  see 
Vol.  I.,  p.  576.  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  sd  order  and  in  conson  of  the  sd  sum  of  £ 


(a)  Or,  "  To  the  uses,  &c.,  to  wch  the  equity  of  redmon  of  the 
sd  premes  now  stands  limd  &  settled  under,  &c.,  or  orwise." 

Qf)  In  case  of  reoonveyance  the  lunatic  mortgagee  does  not  reoonvej  by  his 
committee,  having  regard  to  s.  135  (4)  of  the  Lunacy  Act,  1890. 
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now  pd  by  the  sd  B.  to  the  sd  A.,  rect,  &  in  conson  of  the  sd 

sum   of  £ so  pd  into  ct  as  afsd,  cmitinue  as  in  Free. 

LXXX,  referrg  to  "  the  sd  indre  of  mtge/'  instead  of  "  the 
within  written  indre."     In  wits,  &c. 


PREO. 
LXXXIY. 


PREG. 
LXXXV. 


LXXXV. 

RECONVEYANCE  hy  Enhorsement  of  Freeholds  and 
Leaseholds  where  the  Mortaoee  and  Mortgagor 
have  both  Died  and  the  reconveyance  is  hy  the  Per- 
sonal Representatives  of  the  mortgagee  to  the 
Trustees  of  the  Will  of  the  mortgagor.  Variations 
where  the  MoRTA(i£E  died  before  1882,  and  the 
reconveyance  of  the  Freeholds  is  hy  the  Personal 
representatives  of  the  mortgagee  with  or  without  the 
concurrence  of  his  Heir  or  Devisees  (c). 

Parties,  A.  &  B.,  legal  psonal  repves  {&  deviseesj  of  mtgee, 
1 ;  [G,  heir  of  mtgee,  2];  D.,  E.,  &*F.,  eocs  of  mtgor,  3;  D. 
&  E.,  trees  of  mtgor,  4i,    Recite  wilLof  H.  mtgee,  apptg  A.  &  B.  Recitals. 
exs  [  cfe  devisg  mtged  estes  to  them"],  death  &  probate,  Vol,  L, 


(<?)  Bj  the  C.  A.,  1881,  s.  30,  as  altered  by  the  Copyhold  Act,  1894,  s.  88, 
re-eaacting  the  Copyhold  Act,  1887,  s.  45,  on  the  death  after  1881  of  a  sole 
mortgagee  of  freeholds  or  copyholds  to  which  the  mortgagee  has  not  been 
iulznitted,  or  an  estate  pur  autre  vie  limited  to  the  heir,  the  legal  estate  vests 
*•  notwithstanding  any  testamentary  disposition,"  like  a  chattel  real,  in  the 
peisoDal  representatives  of  the  mortgagee,  who  are  therefore  the  proper 
persons,  not  only  to  receive  and  give  a  discharge  for  the  mortgage  money, 
bat  to  reconvey  the  legal  estate.  It  is  conceived  that  if  the  mortgagee  was  to 
make  a  specific  bequest  of  the  mortgage  debt,  together  with  the  mortgat^ed 
estate,  the  executor  might  under  this  section  assent  to  the  bequest  so  as  to  vest 
the  legal  estate  in  the  legatee  without  any  conveyance.  By  the  Copyhold  Act, 
1894,  8-  88,  copyholds  to  which  the  mortgagee  has  been  admitted  are  excepted 
froiu  the  C.  A.,  and  vest  accordingly  m  the  heir  or  devisee,  who  must  therefore 
reoonrey  in  cases  where  the  mortgagee  died  after  1882  ;  see  above,  p.  208,  note. 

If  the  mortgagee  died  between  the  7th  August,  1874,  and  the  1st  January, 
1882,  the  case  would  be  within  the  V.  and  P.  Act,  1874,  s.  4  (which  is  repealed 
by  the  above-mentioned  section  of  the  C.  A.,  1881,  biit  remains  in  force  as  to 
persons  who  died  before  1882),  whereby  the  personal  representative  is  enabled 
-on  redemption  to  reconvey  freeholds,  or  copyholds  to  which  the  mortgagee  has 
been  admitted.  The  effect  of  this  enactment  is  that  in  such  case  either  the 
penonal  representative  or  the  heir  or  devisee  can  reconvey  ;  but  it  appears 
^▼isable  where  possible  to  join  both  in  the  reconveyance. 

16  2 
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PKEa      p.  374 ;  [or  death  of  H.  intestate.  Vol.  /.,  p.  375,  \leavg  C,  his 

*    heir  at  law,'\  adnum  to  A.  &  A] ;     WiU  of  K.,  nitgor,  whhy  he 

devised  &  beqiied,  "  all  his  real  &  psonal  este,  includg  in  such 
devise  &  beqt  the  equity  of  redmon  of  the  hds  &  premes 
comprd  in  the  within-written  indre,  unto  the  sd  D.  &  K,  their 
hrs,  exs,  ads,  &  assns,  upon  the  trusts  in  tlie  sd  wiU  mentd,  & 
the  sd  tester  thby  appted  the  sd  D.,  E.,  &  F.,  his  exs  " ;  Death 
Intention  of  testor  &  probate  [assent^ ;  State  of  mtge  debt,  p.  7 :  And 
^V^y^*   WHAS  the  sd  D.  &  E.,  as  such  trees  as  afsd,  are  desirous   of 

paying  oflF  the  sd  sum  of  £ ,  &  havg  such  rele  &  reconvce 

Agreement  of  the  sd  mtged  premes  as  is  hinafter  contd  :  And  whas  the  sd 
^ezecu-    jy  ^  -g^  ^  Y^  ^  ^^q}^  qj^q  ^  ^gj^  ha,\e  agrd  to  join  in  these  psnts 

mortgagor   foj.  the  ppose  of  signifying  their  assQSit  to  the  sd  beqt  of  the 

leasebd  [&  freehd]  premes  comprd  in  the  within- written  indre : 

Wit-!        NOW  THIS    INDRE   WITNETH  that  in  conson  of  the  sum 

ueaseth. 

of  £ upon  the  exon  hrof  pd  by  the  sd  D.  &  E  as  such  trees 

as  afsd  out  of  moys  formg  pt  of  the  este  of  the  sd  testor  to  the 
sd  A.  &  B.,  the  rect  whof  is  hby  acknowed,  the  sd  A.  &  B.  as 
mtgees  (a),  [by  the  diron  of  the  sd  D^  K,  &  F.  as  such  exs  as 
afed  (6)]  do  hby  grt  &  rele  [the  sd  C.  as  tree  (a),  by  the  diron  of 
Grant  the  sd  A.  &  B.,  doth  hby  grt,  &  the  sd  A.  &  B.  as  mtgees  (a)  do 
hby  grt,  rele,  &  confirm],  unto  the  sd  D.  &  E.,  All  &  singr  the 

Freeholds,   freehd  hds,  &c..  Peels  as  in  Prec.  LXXX.,  [where  the 

reconvce  is  by  the  psonal  repves  only,  under  the  Vendor  & 

Pchaser  Act,  1874,  oniit  the  words, "  vested  in  the  sd  A.  &  B.,"] 

Haben-       Habendutn  unto  &  to  the  use  of  D.  cfe  E,  in  fee  discJiged,  <C-c., 

fr^t©w      ^*  '^^^  ^'^^^'  LXXX.,  "Upon  the  trusts,  &  subjt  to   the 

upon  powers  &  provous  in  the  sd  recited  will  of  the  sd  E.,  decld  & 

contd  of  &  concemg  the  real  este  thby  devised  in  trust  as  afsd, 

or  such  of  the  same  as  are  now  subsistg  &  capable  of  takg 

Further      eflfect"  :  AND  THIS  INDRE  ALSO  WITNETH  that  for  the 

neweUi.      oonson  afsd  the  sd  A.  &  B.,  as  mtgees  (a),  by  the  diron  of  the 


CoTenants  (a)  A  coyenant  against  incumbrances  may  be  implied  by  making  the  personal 
for  title.  repicaentatives  convey  as  such,  or  as  mtgees ;  see  the  C.  A.,  IS81  ;  a.  7 
(1,  F.)>  VoL  I.,  p.  407 ;  the  latter  expression  being  more  correct,  if  they  join 
also  as  devisees  of  mortgaged  estates.  The  heir,  if  a  party,  may  convey  as  tree 
or  as  xntgeOi  for  the  same  purpose,  the  former  expression  being  more  appro- 
priate. 

(^tl)  These  words  will  be  added  if  the  mortgagor  died  after  1S97   and  the 
executor  has  not  previously  assented  to  the  devise. 
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sd  D.,  K,  &  F.  as  such  exs  as  afsd,  do  hby  assn  [if  the  nitge  was      pmo. 

by  demise  add,  surrender]  &  rele  unto  the  sd  D.  &  E.,  All  &      ' 

SXXGR  the  leasehd  hds  &  premes  comprd  in  or  assnd  [demised]  -A-ssign- 
by   the  within-written  indre,  or  wch  are  now  by  any  means  i^^ase- 
vested  in  the  sd  A.  &  B.,  subjt  to  redmon  by  virtue  of  the  same  l»oWs- 
indi-e  :  [far  a  mtge  by  aHmirrU  say,  To  HOLD  the  sd  premes  hby  5*^®!^ 
assned  Unto  the  sd  D.  &  E.,  for  all  the  residue  now  unexpired  trustees. 
of  the  term  of  yrs  grted  by  &  siibjt  to  the  rents  &  covts  by  the 
lessee  reserved  by  &  contd  in  the  within  recited  indre  of  lease] 
[Jor  a  mtgeby  demise  omit  the  words  in  the  precedg  bracket  & 
say,  to  the  intent  that  the  term  of  yi-s  grted  by  the  within- 
written  indre  may  merge  in  the  term   of  yrs  grted  by  the 
within-recited  indre  of  lease  &  become  extinguished,  &  that 
the  sd  premes  may  henceforth  be  held  by  the  sd  D.  &  E.,  their 
exs,  ads,  &  assns,]  dischged,  &c.,  ow  above,  upon  the  trusts^  cfcc, 
d^cld  by  the  vyill^  "concemg  the  leasehd  premes  thby  bequed 
in  trust  as  afsd,"  as  above.     In  wits,  &c. 


LXXXVI. 

STATUTORY   Re-conveyance  of  mortgage  of  Free-      prec. 


LXXXVI. 


HOLDS  or  Leaseholds   under   the   2Wi  section  of 
the  Conveyancing  Act,  1881  (c). 

THIS  INDRE  made  by  way  of  statutory  re-convce  of  mtge 

the day  of ,  18  — ,  Betn  A.,  of,  &c.,  nitgee  or  transferee, 

of  the  one  pt,  &  B.,  of,  &c.,  mtgor,  of  the  other  pt,  supple^ 
mental  to  an  indre  made  by  way  of  statutory  [transfer  of] 

mtge,  dated  the  day  of ,   18 — ,  &  made  betn,  &c., 

WITNETH  that  in  conson  of  all  ppal  moy  &  intt  due  under 
that  indre  havg  been  pd,  of  wch  ppal  &  intt  A.  hby  acknowes 
the  rect,  A.  as  xntgee  hby  conveys  to  B.,  All  the  lands  &  hds 
now  vested  in  A*  under  the  sd  indre.  To  hold  to  [d)  &  TO 
the  use  of  B.  in  fee  simple,  dischged  from  all  ppal  moy  &  intt 
seed  by  &  from  all  claims  &  demands  under  the  sd  indre.  In 
WITS,  &a 

(r)  See  p.  237,  note. 

(jiy  For  leaseholds  mortgaged  by  assignment,  say,  "  To   HOLD  to    B.,  for  Variations 

the  residue  now  unexpired  of  the  term  of  yrs  grted  by  &  subjt  Jl^^ii!*^' 


246 


MORTGAGES. 


PRKO. 
LZXXVII. 


Becitals. 


Wit- 
nesseth. 

Haben« 
dum. 


Further 

wit- 

neaaeth. 

Haben* 

dum. 


Lxxxvn. 

RECONVEYANCE  of  Part  of  propeHy  in  Mortgage 
on  Part-payment  of  Debt,  tlie  property  coTisisting 
of  a  Life  Estate  in  Realty,  and  Several 
Policies  on  the  mortgagor's  life  (a). 

Parties,  A.  &  B.,  nitgees,  1 ;  C,  mtgor,  2.  Recite  niige  of 
mtgor'a  life  este  in  realty  by  demise  for  99  years  if  he  shd  so 
long  live^  &  pols  on  his  life,  &  furtlier  cfige  :  And  whas  the 

sum  of  £ has  since  the  axon  of  the  last  recited  indre  been 

pd  by  the  sd  C.  to  the  sd  A.  &  B.,  in  pt  diachge  of  the  sd  aggre- 
gate mtge  debt  of  £ ,  and  there  remains  the  ppal  sum  of 

£ togr  with  intt  thron  from  the day  of last  owing 

on  the  secy  of  the  sd  indres  of  mtge  &  further  chge,  And  whas 
the  sd  A.  &  B.,  at  the  reqt  of  the  sd  C,  &  in  conson  of  the  sum 

of  £ havg  been  pd  in  redmon  of  the  sd  mtge  debt  as  afsd, 

have  agrd  to  exte  such  rele  &  re-assnmt  of  pt  of  the  premes 
comprd  in  the  sd  indres  of  mtge  &  further  chge  as  is  hinafter 
contd,  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  agrmt  &  in  conson  of  the  premes  the  sd  A.  &  B.,  as 
mtgees,  do  hby  surrender  &  rele  unto  the  sd  C,  peels.  To  hold 
the  same  unto  the  sd  C,  &  his  assns  dischged  from  the  sd  mtge 

debt  of  £ &  the  intt  thron  &  from  all  the  moys  due  or  at 

any  time  owing  &c.,  &  to  the  intent  that  the  sd  term  of  99  yrs 
created  by  the  sd  indre  of  mtge  shl  merge  &  be  extinguished  in 
the  life  este  of  him  the  sd  C.  in  the  premes,  AND  THIS 
INDRE  ALSO  WITNETH  that,  in  further  psuance  of  the  sd 
agrmt,  &  for  the  conson  afsd,  the  sd  A.  &  B.,  as  mtgees,  do  hby 
assn  &  rele  unto  the  sd  C,  All  that  poly  of  assurce  &a.  To 
HOLD  the  same  imto  the  sd  C,  dischged,  &c.,  Provd  always 


Title 
deeds. 


to  the  rents  &  covts  of  the  lease  under  wch  the  premes  are 

held,  dischged,  &C.,  as  in  text "  ;  for  a  mortgage  by  demise  say,  "  to 

the  intent  that  the  term  of  yrs  grted  [assned]  by  the  sd  indre 
may  merge  in  the  term  of  yi-s  grted  by  the  lease  under  wch  the 
premes  are  held  &  become  extinguished,  &  that  the  premes 
may  henceforth  be  held  by  B.,  dischged,  &c.,  as  in  text." 

(a)  The  stamp  on  a  reconreyance  of  part  of  the  property  in  mortgage  is  10#., 
see  Vol.  I.,  p.  453,  note. 

On  the  reconveyance  of  part  of  the  property  the  mortgagee  should  gire  an 
acknowledgment  for  production  of  title  deeds  to  the  mortgagor. 
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&  it  is  hby  decld  that  Dothinff  hrin  contd  shl  prejudice  or  affect       ^^^' 

the  secy  of  the  sd  A.  &  B.,  their  exs,  ads,  &  assDs,  under  the  sd       

indres  of  mtge  &  further  chge  upon  the  hds,  pols,  &  premes 
remaing  subjt  thto  for  the  paymt  of  the  ppal  moys  remaing 
owing  to  them  as  afsd  &  the  intt  thron.  Achimt  for  prodony 
p.  60.    In  wits,  &c. 


Lxxxvni. 


SURRENDER  by  Mortgagees  of  a  Long  Term  oii  re-      preo. 


LXXXVIII 


demptioTif  the  Mortgage  having  been  created  by 
Sub-demise.  Declaration  of  Satisfaction  of  tlte 
Principal  term. 

JP ARTIES,  A.  &  B.,  vitgeea,  1 ;  X.,  owner  in  fee  of  equity  of  Parties. 
redmon,  2 ;  Y.,  »arvivg  tree,  3.     Recite  that  under  aettlevit  Recitals. 
dxited,  &c,y  estes  vested  in  Y.  &  Z.  for  1000  yrs  upon  trust,  &c. 
Mtge  by  Y.  &  Z.  by  demise  to  A,  &  B.  for  999  yrs :  death  of  Z. 

that  ppal  may  of  £ owing  but  all  intt  pd:  tfud  X.  is 

desirous  of  paying  off  &c,,  p.  244,  mutatis  mutandis,     NOW  Wit- 
THIS  INDRE  WITNETH  that  in  conson  of  the  sd  sum  of 
now  pd  by  the  sd  X.  to  the  sd  A.  &  B.  (the  rect,  &c.), 


they  the  sd  A.  &  B.,  as  xntgees,  do  hby  at  the  reqt  of  the  sd  X-,  ®J?^^^^ 
assn,   surrender,   &   rele   unto   the  sd  Y.,   First   all   the   hds  term. 
comprd  in  &  demised  by  the  sd  indre  of  mtge,  except  such  pts 
thof  as  have  been  pted  with  by  exchange  or  enclosure,  or  as 
the  case  may  be,  &  Secondly  (by  way  of  surrender  &  rele  & 
not  of  exception)  all  other  the  hds  comprd  in  the  sd  indre  of 
mtge,  or  wch  are  now  by  any  means  vested  in  the  sd  A.  &  B. 
Bubjt  to  redmon   thrunder  to  the   intent  that  the  residue  of 
the  sd  teim  of  999  yra  may  merge  and  be  extinguished  in  the 
sd  term  of  1000  yrs,  &  that  the  sd  mtged  premes  may  be 
discfaged  from  all  moys  seed  by  &  from  all  claims  &  demands 
under  the  sd  indre  of  mtge,  And  the  sd  Y.  doth  hby  declare  Declara- 
to  &  with  the  sd  X.,  that  he  the  sd  Y.,  his  exs,  ads,  &  assns,  satisfac- 
will  henceforth  stand  possed  of  the  hds  comprd  in  the  sd  term  ^^^J^  ?f, 
of  1000  yi-8  Upon  trust  for  the  sd  X.,  his  hrs  &  assns,  to  the  term. 
intent  that  the  sd  term  may  become  attendant  on  the  inhance 
of  the  hds  thrin  comprd  &  may  henceforth  cease  as  a  satisfied 
term.     In  wits,  &c. 
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RECONVEYANCE  by  MoHgagee  of  Personalty  (a). 

Parties,  A.,  Tntgee,  1 ;  B.,  Tntgor,  2.  Recite  Hie  nntge, 
statg  the  convce  &  jyrovo  for  redmon,  settg  out  the  peels  at 
length.  Vol.  /.,  p.  361 ;  Utate  of  vitge  debt,  p.  7 ;  And  whas 

the  sd  B.  is  desirous  of  payg  off  the  sd  ppal  sum  of  £ ,  & 

of  havg  the  sd  mtged  prenies  reled  &  reassned  in  mner  hinafter 
appearg:  NOW  THIS  INDRE  WITNETH,  &c.,  conson  &  red 
as  in  Free.  LXXX.,  p.  237,  Tnutatis  Tnutandis,  the  sd  A.  as 
mtgee,  doth  hby  assn  and  rele  unto  the  sd  B.  All  &  singr  the 

&  premes  compvd  in  or  assned  or  grted  by  the  hinbfe 

recited  indre  of  mtge  of  the day  of ,  or  wch  are  now 

by  any  means  vested  in  the  sd  A.  subjt  to  redmon  by  virtue  of 
the  same  indre :  To  HOLD  the  same  premes  Unto  tlie  sd  B., 
dischged,  &c.,  as  in  Free.  LXXX.,  midatu  mutandis.  In 
WITS,  &c. 


1>REC.  xc. 


xc. 

ENDORSED  Receipt  on  Discharge  of  Equitable 

Mortgage  (6). 

I,  the  within  named  A.,  ratgee,  do  hby  acknowe  that  I  have 
this  day  reced  from  the  within  named  B.,  nitgor,  the  sum  of 

£ being  the  full  amt  of  all  ppal  moys,  intt,  &  costs  seed  by 

the  within  written  mem  [indre]  :  As  wiTS  my  hand,  this 

day  of . 


Receipt  of 
equitable 


(a)  If  a  charging  order  has  been  obtained  by  the  mortgagee  or  a  distringas 
placed  by  him  on  the  fund  it  will,  of  course,  be  discharged  or  withdrawn  on 
payment  of  the  mortgage  debt  and  interest ;  see  R.  S.  C,  1883,  Order  46  :  Seton, 
417  et  seq, 

(Jf)  It  is  conceived  that  a  mere  receipt  in  this  form  is  sufficient  to  discharge 
an  equitable  mortgage  of  any  property,  whatever  may  be  its  form,  including 
mortgagee  even  a  formal  second  mortgage  by  conveyance  subject  to  redemption  (the  legal 
sufficient.  ^XAie  being  in  the  first  mortgagee) ;  see  2  Dav.  Free,  part  2,  p.  277  ;  and  the 
receipt  appears  not  to  require  a  receipt  stamp,  as  it  falls  within  the  1 1th  exemp- 
tion under  the  head  Receipt  in  the  schedule  to  the  Stamp  Act,  1891,  see  id. 
p.  278,  and  p.  302,  note  ;  but  the  receipt  must  not  contain  any  words  amount- 
ing to  a  release  or  discharge  of  the  mortgage  within  the  Stamp  Act,  1891, 
Sched.  tit.  Mortgage,  which  would  make  it  chargeable  as  a  reconveyance. 
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XCI. 


APPOINTMENT  of  Receiver  contemporaneously  with    prbc.  xci. 

the  Moirtgage  (c). 

Partiks,  a.,  mtgoTy  1  ;  B.,  mtgee,  2 ;   K.,  recer,  3.     Recite  Reciuls. 
mtge  of  even  date,  p.  5,  atatg  the  covt  for  paymt  of  pjyal,  & 
intt  after  default ,  tfte  coiwce  mihjt  to  redvion,  &  any  provons 
9uch  as  the  pi^ovo  for  redon  of  intt  on  punctual  paynvt  affectg 
the  rate  or  time  of  paymt  of  the  intt,  &  any  provons  for  heepg 

xipjlre  or  life  policies,  describg  the  peels  as,  "  the  sevl & 

hds  situate  in  the  parislies  of ,  &  coy  of ,  a  parlar  & 

rental  whof  is  set  forth  in  the  schdle  hto  " ;  And  whas  upon   Agree- 
the  treaty  for  the  mtge  effected  by  the  hinbfe  recited  indre  it 
was  agrd  that  the  sd  E.  shd  be  appted  recer  of  the  rents  & 
pi-ofits  of  the  sd  premes,  with  the  powera  hinafter  given  to 
him,  &  that  the  deed  apptg  him  such  recer  shd  contain  such 
covts  &  provons  as  are  hinafter  contd :  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  psuance  of  the  recited  agrmt,  &  in  conson 
of  the  premes  the  sd  A.,  with  ttie  concurrce  of  the  sd  £.,  doth 
hby  appt  the  sd  K.,  continue  recership  clauses,  p.  52,  or  shorter  Appoint- 
clause  relying  on  the  statute,  p.  56.     In  wits,  &c.  receiver. 

[^Schdle  of  peels,'} 


XCII. 

APPOINTMENT  by  a  Moiigagee  of  a  Receiver  under  pkec. 
Lord  Cranworth's  Act  or  the  Conveyancing  Act,  ^^ 
1881  (d). 

Parties,  A.,  mtgee,  1 ;  B.,  recer,  2.     Recite  the  mtge  as  in  Recitals, 
last  Free,  &   the  event  wch  has  made  the  statutory  power 


(r)  See  p.  52,  note. 

(O  Bj  Lord  Cranworth^s  Act  of  1860  (23  &  24  Vict.  c.  Ho),  S8.  11  and  17  Power  to 

to  24  (which  was  repealed  by  the  C.  A.,  1881,  s.  71,  but  remains  in  force  as  appoint 

to  mortgages  prior  to  1882),  a  mortgagee  (where  the  mortgage  is  by  deed)  of  receiver 

hereditaments  of  any  tenure  is  empowered  to  appoint  or  obtain  the  appoint-  V'^rt  p 

jnent  of  a  receiver  in  either  of  the  following  cases  :  (1)  after  the  expiration  of  ^vorth's 

one  year  from  the  time  appointed  for  payment  of  the  principal  money ;   (2)  Act. 
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I^otice 
given. 


Desire  to 
appoint. 

Appoint- 
ment of 
receiver. 


exercisable,  if  jthe  apptmt  is  iniade  under  Lord  Cranworth'a 
Act,  &  no  pson  is  named  in  the  vUge  to  be  appted  recer,  say  : 

"  And  whas  the  sd  A.  on  the day  of last  by  writg  duly 

delivered  [affixed  on  a  conspicuous  pt  of  the  sd  mtged  premes], 
required  K.,  of.  &c.,  who  is  the  pson  [one  of  the  psons]  entled 
to  the  sd  premes  subjt  to  the  sd  mtge  to  appt  a  fit  &  pper  pson 
to  be  recer  of  the  same  premes,  but  no  apptmt  has  been  made 
of  a  recer  psuant  to  such  notice  :  And  whas  the  sd  A.  is  de- 
sirous of  apptg  the  sd  B.  to  be  recer  of  the  rents  &  profits  of  the 
sd  mtged  premes;"  NOW  THIS  INDRE  WITNETH  that 
the  sd  A.  by  virtue  of  the  power  conferred  on  him  by  the  statute 
on  that  behalf,  &  of  every  other  power  in  this  behalf  him 
enablg,  doth  hby  appt  the  sd  B.  to  be  recer  of  the  rents,  profits. 


Power  to 

appoint 

receiver 

under 

\j»  A.  I 

1881. 

Fmictions 
and  duties 
of  receiver. 


when  some  interest  is  in  arrear  for  six  months ;  (8)  on  the  omission  by  the 
mortgagor  to  pay  any  premium  of  insurance  payable  under  the  mortgage. 
The  mortgagee  may  appoint  as  receiver  any  person  named  in  the  mortgage  for 
that  purpose,  or  if  no  person  is  named,  he  may  in  writing  delivered  to  any 
person  interested  in  the  equity  of  redemption  or  affixed  on  the  mortgaged 
property  require  such  person  to  appoint  a  proper  person  as  receiver,  and  if  no 
such  appointment  be  made  within  ten  days,  he  may  in  writiug  appoint  any 
person  he  thinks  fit.  The  Act  is  defective  in  not  protecting  the  tenants  in  case 
of  irregularity  in  the  appointment ;  and  in  not  giving  the  receiver  any  power 
to  pay  ground  rents,  or  expenses  of  necessary  repairs  ;  and  it  only  enables  him 
to  pay  interest ''  accruing  "  due,  and  not  arrears. 

By  the  C.  A.,  1881  (which  applies  to  mortgages  by  deed  executed  since  1881), 
83.  19,  24,  a  mortgagee  of  any  proj}erty^  real  or  personal,  is  empowered  when 
the  mortgage  money  has  become  due  and  the  power  of  sale  has  become  exer- 
cisable (as  to  which  see  p.  20,  note)  to  appoint  any  person  he  thinks  fit 
receiver  ;  but  no  person  paying  money  to  the  receiver  need  inquire  whether  any 
case  has  happened  to  authorise  him  to  act. 

A  receiver  appointed  under  either  Act  is  the  agent  of  the  person  entitled  to 
the  equity  of  redemption,  who  is  solely  responsible  for  his  acts  (^qy.  as  to  the 
effect  of  this  where  there  is  a  second  mortgage)  ;  he  can  recover  and  give 
receipts  for  the  rents  or  income  over  which  he  is  appointed  receiver  in  the 
name  of  either  the  mortgagee  or  the  person  entitled  to  the  equity  of  redemption 
to  the  full  extent  of  the  interest  which  the  mortgagor  could  dispose  of.  The 
receiver  is  entitled  to  retain  for  his  remuneration  and  in  satisfaction  of  his 
expenses  a  commission  at  such  rate,  not  exceeding  5  per  cent,  on  the  gross 
moneys  received,  as  is  specified  in  his  appointment,  or  if  none  is  specified,  then 
at  the  rate  of  5  per  cent.,  or  (under  the  C.  A.,  1881)  at  such  rate  as  the  Coort 
may  allow.  He  is  also  to  insure  and  execute  necessary  and  proper  repairs  of 
any  of  the  mortgaged  property  which  is  insurable,  bat  if  he  is  appointed  under 
Lord  Cranworth's  Act  is  only  to  insure  if  so  directed  in  writing  by  the  mori- 
gageCf  and  if  appointed  under  the  C.  A.,  1881,  he  may  pay  for  repain  directed 
in  writing  by  the  mortgagee. 

The  appointment  under  either  Act  may  be  by  writing  not  under  seal,  but  it 
would  usually  be  by  deed. 
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&  income  of  all  the  ppty  oomprd  in  or  eubjt  to  the  hinbfe  re-      ^^^^c- 


XCII. 


cited  indre  of  mtge  ;  And  it  is  hbt  agrd  that  the  com  mission 

of  the  sd  B.  as  such  recer  shl  be  at  the  rate  of p.c.  p.a.  on  9°™™*®" 

^      *  sion  fixed. 

the  gross  amt  of  the  moy  reced,     [And  the  sd  A.  doth  hby  Direction 
direct  the  sd  B.  to  insure  &  keep  insured  agst  loss  or  damage  by  to  receiver 
fire   out  of  the  moys  reced  by  him  all  ppty  of  an  insurable 
nature  wch  is  comprd  in  or  subjt  to  the  sd  mtge  (a).']    In  wits, 

&C. 

\8clidle  to  pceLs!\ 


XCIII. 

DEED  extending  Leasing  Powers  of  Mortgagor  uvder  prec. 
Conveyancing  Act,  1881,  where  the  Mortgage  was  ^^"^' 
AFTER  the  Act    Endorsed  on  Mortgage  (6). 

JPajitibs,  a.  &  B.,  mtgees,  1 ;  C,  mtgor,  2  ;  D.,  grtee  to  uses,  3. 
Whas  the  sd  A-  &  B.,  at  the  reqt  of  the  sd  C,  have  agrd  to  Recital. 
give  bim  such  powers  of  leasg  in  relon  to  the  hds  hinafter  descd 
(being  pt  of  the  premes  comprd  in  the  within-written  indre)  as 
are  hinafter  contd  &  hby  conferred :    NOW   THIS  INDRE  Wit- 
WlTNETH  that  in  consun  of  the  premes  the  sd  A.  &  B.,  as 
mtgeea,  at  the  reqt  of  the  sd  C,  do  hby  grt  &  convey,  &  the  sd  Grant. 
O.  doth  hhy  confirm  unto  the  sd  D.,  peels,  being  the  freehd 
premes  first  descd  in  &  grted  by  the  within-written  indre,  To  Haben- 
KOLD  the  same  unto  the  sd  D.,  &  his  hrs,  To  the  use  &  intent 

(a)  The  words  in  these  brackets  are  only  necessary  if  the  receiver  is  appointed 
nzider  Lord  Cranworth's  Act. 

(by  See  the  C.  A.,  1881,  s.  18.    As  sub-section  14  of  section  18  does  not  enable  Extension 
tl>e  statutory  leasing  powers  to  be  extended  otherwise  than  by  the  mortgage  ^^  ^^^u- 
deed  itself,  and  sub-section  16  only  applies  to  mortgages  made  before  the  Act,  DQn^Q«o 
the  extension  of  the  leasing  powers  cannot,  as  it  seems,  where  the  mortgage  was 
after  the  Act,  be  afterwards  effected  by  a  mere  agreement  operating  under  the 
Act.    There  is  nothing,  however,  to  prevent  the  mortgagor  and  mortgagee  from 
conferring  the  necessary  powers  by  deed,  which  in  order  to  have  the  desired  legal 
c^)eration  should  take  the  form  not  of  a  mere  agreement,  but  of  a  conveyance 
of  the  legal  estate  to  uses,  conferring  the  necessary  leasing  powers  (so  that  the 
lease  would  operate  by  appointment  of  the  use  in  the  old  way)  and  subject 
thereto  to  the  use  of  the  mortgagees,  subject  to  the  equity  of  redemption.    The 
deed  may  conveniently  incorporate  the  statutory  provisions  with  the  required 
modifications  as  in  the  text. 
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that  the  sd  Q,  his  hrs  &  assDs,  shl  have  such  powers  of  leasg 
over  or  in  relon  to  the  same  premes  as  are  hinafter  expd,  &  subjt 
to  such  powers  &  to  any  leases  wch  may  be  grted  in  psuance 
thof  To  the  use  of  the  sd  A.  &  B.,  their  hrs  &  assns,  subjt  to  the 
equity  of  redmon  subsistg  under  the  within-written  indre  on 
paymt  to  the  sd  A.  &  B.,  their  exs,  ads,  or  assns,  of  the  ppal  sum 

of  £ remaing  owing  to  them  on  the  secy  thof,  &  the  intt 

due  &  to  become  due  for  the  same,  &  so  that  subjt  as  afsd  the 
secy  effected  by  the  within- written  indre,  &  the  powers  &  provons 
Extension   thrin  contd,  shl  remain  subsistg  &  in  full  force.     And  it  is  hby 
gagor's        AGRD  &  decid  that  it  shl  be  Iful  for  the  sd  C,  his  hrs  &  assns 
FeMSff  ^^    ^^y  ^^^  ^^  extension  or  enlargemt  of  the  powers  of  the  18th  sec- 
tion of  the  Convcg  &  Law  of  Ppty  Act,  1881,  the  powers  & 
provons  whof  are  intd  to  apply  to  &  be  incorpd  in  these  psnts 
with  the  extensions  &  subjt  to  the  modificons  hrin  expd)  at  any 
time  to  demise,  &c.,  see  p.  46,/on7i  xxxil.,  &  notes  thto,  mutatis 
mutandis.     In  wits,  &c. 


PREC. 
XCIV. 


XCIV. 

AGREEMENT  betiveen  Mortgagees  and  other  Persons 
interested  as  to  deposit  o/ Title-Deeds  with  Bankers 
on  behalf  of  all  PaHies  (a). 

PARTiESy  A.  &  B.,  mtgees,  1 ;  C.  &  D.,  other  pties  inttd,  2 ;  E, 
mt(jar,  3  ;  Whas  the  sevl  messes,  lands,  &  hds  wch  are  shortly 
descd  in  the  first  schdle  hto  have  recently  been  conveyed  by  or 
by  the  diron  of  the  sd  E.,  to  the  sd  A.  &  B.,  their  hrs  &  assns, 

by  way  of  mtge  for  secg  the  sum  of  £ &  intt :  And  whas 

the  sevl  deeds  &  munimts  specified  in  the  second  schdle  hto 
ditaments.  relate  not  only  to  the  sd  hds  descd  in  the  sd  first  schdle  hto, 
but  also  to  other  hds  in  or  to  wch  the  sd  C.  &  D.  are  inttd  or 
entled,  &  on  the  treaty  for  the  sd  loan  it  was  agrd  that  the  sd 
deeds   &   munimts   shd  be  deposited  at  the  bankg   house  of 

Messrs. at ,  &  that  such  agrmts  shd  be  entd  into  in 

relon  to  the  same  as  are  hinafter  contd,  &  accdly  the  sd  deeds 


Recitals. 
Mortgage. 


Deeds 
relate  to 
other  here 


(a)  See  also  the  forms  of  agreement  for  similar  objects  in  2  Dav.  Prec.,  part  2, 
pp.  751,  753, 
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&   muuimts  have  been  deposited  at  tlie  sd  bankg  bouse  in  a      prec 
box  marked,  &c. :  NOW  THIS  INDRE  WITNETH  and  it  is      !!!1' 
bby   agrd    betn    the    pties   hto,   so   far  as    they   are    resply  ^^*' , 
authorised  or  enabled  in  this  behalf.  That  the  sd  sevl  deeds  j^r^^. 

&  munimts  shl  remain  in  the  custody  of  the  sd  Messrs. ,  ment. 

&  that  the  same,  or  any  of  them,  shl  not  be  removed  or  with-  ^®®^  ^^^ 

Z  .  remain  at 

drawn  from  their  custody  by  any  of  the  pties  hto,  or  any  pson  bankers, 
or  psons  claimg  under  or  in  trust  for  them  or  him  resply,  or 
any  of  tbem,  witht  the  previous  consent  in  writg  of  the  others 
or  other  of  the  sd  pties,  or  the  pson  or  psons  claimg  under  them 
or  bim  resply :  But  neys  the  same  shl  at  all  times  be  open  to  But  be 
the  inspon  of  all  or  any  of  the  sd  pties  hto,  or  any  pson  or  ^®™^^j,j 
peons  claimg  under  or  in  trust  for  them  or  him  resply,  or  their 
respive  solors,  any  of  whom  shl  &  may  at  all   times  be  at 
liberty  to   make   copies,   abstracts,  extracts   of    or  from  the 
same  or  any  of  them  :  And  it  is  hbt  further  agrd  that  in  case  Further 
at  any  time  or  times  hrafter  it  shl  be  necy  to  remove  the  sd  J^H^^dl 
deeds  &  munimts  or  any  of  them,  in  order  to  produce  the  same  may  be 
uoto  or  for  or  on  behalf  of  the  sd  pties  hto  of  the  first  or  second  fo^the 
pts,  or  any  pson  or  psons  claimg  under  or  in  trust  for  them  or  P^][F^  ^^ 
him  resply,  or  any  of  them,  or  to  their  or  any  of  their  counsel,  tion, 
solors,  or  agents,  or  in  the  course  of  any  judicial  or  other 
pcdgs  or  or  wise  on  their  respive  behalf,  then,  &  in  such  case 

such  pson  or  psons  as  the  sd  Messi's. shl  from  time  to 

time  appt  for  that  ppose  shl  at  the  cost  of  the  pson  or  psons 
requirg  such  prodon  attend  with  all  &  every  or  any  of  the  same 
deeds  &  munimts  &  produce  the  same  at  such  time  &  place  & 
for  such  ppose  as  the  pson  or  psons  requirg  such  prodon  shl 
by  such  notice  in  writg  direct  or  appt.     In  wits,  &a 

ITwo  ScMles.'} 


^tmm 
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PREC.  XCV.  DEED  Reducing  the  Interest  on  a  Mortgage  Debt 

Endorsed  on  Mortgage  (a). 

Parties,  A.,  ratgee,  1 ;  B.,  mtgor,  2.     Recite  state  of  nitge 
Wit-  debt,  p.  7.     NOW  THIS  INDRE  WITNETH  and  it  is  hby 

agrd  &  decld  that  as  from  the  sd day  of last,  intt  at 

the  rate  of p.c.  p.a.  (instead  of  at  the  rate  of p.c.  p.a. 

as  provd  by  the  within-written  indre)  shl  be  payable  for  the  sd 

ppal  sum  of  £ ,  or  for  so  much  thof  as  shl  for  the  time  being 

remain  unpd,  &  that  the  within-written  indre  shl  henceforth 

operate  as  if  the  rate  of  intt  thby  reserved  had  been p.c. 

p.a.  instead  of p.c.  p.a.,  but  in  all  other  respts  shl  remain 

unaffected  by  these  psnts.     In  wits,  &c. 


XCVI. 

PREC.  UNDERTAKING  of  Mortgagor  or  his  Solicitor  to 

^^^*  pay  Costs    on    Completion  of  Mortgage,  or   on 

Security   proving   Defective    as   to    Value   or 

Title  (6). 


To  Messrs. , 

Gentlemen, 

I    undertake  to    pay   your    costs   &   chges,   includg 
surveyors  valuon  fees,  upon  the  proposed  loan  by  clients  of 

yours  of  £ ,  at  p.c.  p.a.,  on  secy  of  a  freehd  este 

belongg  to  me,  or,  to   ,  situate  at  ,  on  complon  of 

the  mtge,  or  in  case  the  secy  eir  as  regards  value  or  title  [or 
orwise]  shl  be  such  as  your  clients  [as  trees]  may  be  advised 
that  they  ought  not  to  accept. 

I  am,  &c. 


(a)  The  maimer  of  altering  the  terms  of  a  registered  charge  will  be  found  in 

L.  T.,  R.  111. 

(5)  See,  as  to  what  expenses  are  covered  by  this,  Re  Blaketley,  82  Beav.  379  ; 
Sweetland  v.  Smith,  1  Cr.  &  M.  585. 
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XCVII. 

DEED  by  a  Tenant  for  Life  Shifting  an  Incumbrance  preo. 
affecting  land  Sold  under  the  Settled  Land  Act,  ^^^"' 
1882,  to  Other  Parts  of  the  Settled  Estate  (c). 

T^ARTiESy  A.,  tenant  for  life,  1 ;    B.,  incitmbcer,  2.      Recite  Recitals. 
incuTTibce  affectg,  "the  hds  descd  in  the  Ist  schdle  hto  togi- with 
other  hds,  but  not  comprisg  or  affectg  the  hds  descd  in  the  2nd 
schdle  hto ; "  Devolon  (if  any)  of  the  incumbce  to  B, ;  Settlenit 
by  wch  A.  became,  "  tenant  for  life  in  posson  of  the  hds  descd 
in    the   Ist    &    2nd    schdles    hto   togr    with    other  hds   sub- 
ject to  the  sd  incumbce ; "   And  whas   the  sd  A.,  as  tenant  Saleofpart 
for  life   in    posson  under  the  sd   settlemt,   has  recently  with  subject  to 
the    concun-ce  of  the    sd   B.,  sold   the   sd    hds   descd  in  the  charge, 
first  schdle   hto,  &    by  an    indre    bearg   even    date  with  but 
exted   bfe  these  psnts,  &  made,  &c.,  the  same  hds  have  been 

conveyed  to   the  pchaser   free  from  the  sd  sum  of  £ & 

intt,  or,  "the    sd  rent-chge  of  £ ,"  or,  "the  sd  anny  of 


(jr)  By  the  S.  L.  Act,  1882,  s.  5,  the  tenant  for  life  as  defined  by  s.  2,  or  other    Power  of 
limited  owner  as  defined  by  s.  58,  under  any  settlement  before  or  after  the  Act,    shifting 
ia  empowered,  with  the  consent  of  the  incumbrancer  (which  includes  the  owner   ^^c^*™" 
of  3  rent-charge  under  the  Improvement  of  Land  Act,  1864,  Re  Strafford  and   "™?*^®* 
3£ajfle9,  [1896]  1  Oh.  235),  to  charge  an  incumbrance,  affecting  land  sold  or   g   L.  A 
given  in  exchange  or  on  partition  on  any  other  part  of  the  settled  land,  whether 
already  charged  therewith  or  not,  in  exoneration  of  the  part  sold,  &c.,  and  by 
conveyance  of  the  fee  simple  or  other  estate  or  interest,  the  subject  of  the  settle- 
ment, or  by  creation  of  a  term  of  years  in  the  Fettled' land  or  otherwise,  to  make 
provision  accordingly.    See  also  a.  24  (4,  5,  6).    These  provisions  do  not  apply 
to  charges  created  by  or  in  exercise  of  any  power  in  the  settlement,  on  which  no 
money  has  been  actually  raised,  as  such  charges  are  overreached  by  the  exercise 
of  the  statutory  powers  of  sale,  &c.  (see  s.  20  (2) ),  and  are  ij}^)  facto  trans- 
ferred to  and  attach  upon  the  moneys  received  on  a  sale,  &c.,  and  the  lands 
taken  on  an  exchange  or  partition.    A  tenant  for  life  can  now  attain  the  same 
object  onder  s.  11  of  the  Act  of  1890,  by  means  of  a  mortgage  of  part  of  the 

settled  land  for  the  purpose  of  discharging  an  incumbrance  on  another  part a 

power  which  may  in  some  cases  be  available  where  the  power  of  shifting  an  in- 
ctanbrance  is  not.  But  in  his  exercise  of  this  (as  of  all  other  powers  under  the 
Acts)  he  is  placed  in  a  fiduciary  position  by  s.  53  of  the  Act  of  1882  ;  and  the 
Conrt  will  in  a  proper  case  interfere  to  restrain  him  from  exercising  the  power : 
Hampden,  v.  Earl  of  JBvekinffhamshire,  [1893]  2  "Ch.  531.  As  to  the  exercise 
hy  the  tenant  for  life  of  these  and  other  powera  imder  the  Acts,  see  Me  Stamford 
43  Ch.*D.  84.  Notice  of  the  intention  to  make  the  charge  must  (unless  waived 
under  the  8.  L.  Act,  1884,  s.  5  (3)  )  be  given  to  the  trustees  and  their  solicitor 
under  s.  45  ;  and  as  s.  5  (1)  of  the  S.  L.  Act,  1884,  does  not  apply,  the  notice 
must  be  a  specific  one  according  to  Jle  May,  26  Gh.  D.  464.     . 
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Agree- 
ment. 


Wit- 
nesseth. 


Chiirge. 


Convey- 
ance. 


Limita- 
tion of 
term  to 
secare 
rent- 
charge. 


£ /'  &  from  all  claims  &  demands  under  the  sd  indre  of, 

&c. ;  Recital  that  ppal  with  some  intt  is  due,  p.  7,  ovy  "  And 

WHAS  the  sd  rent-chge  or  '  anny '  has  been  pd  up  to  the 

day  of ; "  And  whas  the  sd  B.  concurred  in  the  sd  convce 

of  even  date  hrwith  upon  the  terms  that  the  paymt  of  the  sd 

sum  of  £ &  the  intt  now  due,  &  henceforth  to  become  due 

for  the  same,  or,  "  the  sd  rent-chge,"  or,  "  anny/'  shd  be 
[furtlier]  seed  in  mner  hinafler  appearg :  NOW  THIS  INDRE 
WITNETH,  that  in  psuance  of  the  sd  agrmt  &  in  conson  of 
the  premes  the  sd  A.,  as  benefl  owner,  by  virtue  of  the  powers 
of  the  S.  L.  Acts,  1882  to  1890,  &  of  every  other  power  in 
this  behalf  him  enablg,  doth  hby  chge,  the  hds  descd  in  the 
2nd  schdle  hto,  with  the  payrat  to  the  sd  £.,  [his  hrs,  exs,  ads, 

&  assus],  of  the  sd  sum  of  £ &  all  intt  now  &  henceforth 

to  become  due  for  the  same,  or  ''with  the  paymt  of  the  sd 

rent-chge,  or,  '  anny,*  of  £ from  the  sd day  of 

last,  upon  the  respive  days  &  in  the  mner  provd  by  the  sd 
indre  of,  &c.,"  in  exoneron  &  substiton  for  the  sd  hds  descd 
in  the  1st  schdle  hto  [&  so  that  the  sd  B.,  his  [hrs]  exs,  ads^ 
&  assns  shl  have  &  may  exercise  all  such  &  the  like  powers  & 
remedies  for  the  recoveiy  &  obtaing  paymt  of  the  sd  rent^hge, 
or,  "  anny,"  agst  or  in  respt  of  the  sd  hds  descd  in  the  sd  2nd 
schdle  hto,  or  any  pt  thof,  as  were  created  or  confened  by  the 
sd  indre  of,  &c.,  agst  or  in  relon  to  the  sd  hds  descd  in  the  sd 
1st  schdle  hto,  or  may  be  conferred  or  arise  by  statute  by 
virtue  of  these  psnts(a)J     Further  testatum.   "The   sd  A., 


(a)  This  refers  to  the  C.  A^  18S1,  s.  19,  which,  as  regards  gross  sums,  gives 
powers  uf  sale,  &c.,  to  mortgagees,  and  also  to  s.  44  of  the  same  Act,  which  gives 
to  the  owner  of  a  rent-charge  or  other  annual  sum  charged  on  land,  remedies  by 
distress  and  entry,  or  by  limiting  a  term  to  trustees  for  raising  the  annual  sum 
and  all  arrears,  which  last-mentioned  section  applies,  as  the  annual  sum  moat, 
it  is  conceived,  be  considered  for  this  purpose  as  '*  arising  under "  the  present 
deed.  For  a  rent-charge  or  annuity  the  deed  will  stop  here,  unless  it  is  thought 
fit  to  give  express  powers  of  distress  and  entry  (for  forms  of  which  see  infra. 
Settlements),  or  to  limit  a  term  to  trustees  or  the  owner  of  the  rent-chaiige  or 
annuity  as  further  security.    In  the  latter  case  continue  as  follows  : — 

"  Further  testatum,  the  sd  A.,  as  benefl  owner,  by  virtue,  &a, 
as  above,  doth  hby  bargain,  sell,  &  demise  (see  as  to  this  form, 
p.  98)  the  sd  hds  descd  in  the  2nd  schdle  hto  to  the  sd  B.,  for  the 

term  of yrs  to  commce  from  the  date  of  these  psnts  witht 

impeachmt  of  waste,  to  the  intent  that  the  sd  B.,  his  exs,  ads« 
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benefl  owner,  by  virtue,  &c.,  cua  above,  doth  hby  grt,  &c.,      prko- 

convce  of  hda  in  second  achecUe  as  in  Prec  /.,  p.  68,  saying,       ' 

•*  subjt  to  such  or  the  like  rt  or  equity  of  redmoa  as  the  sd 

hds    comprd  in    the  first   schdle  hto  were  subjt  to  immedly 

bfe  the  exon  of  the  hinbfe  recited  indre  of  even  date  hrwith 

on  paymt  to  the  sd  B.,  &c.,  as  above."     \Covt  by  A.  with  B.,  Covenant 

bis  exs,  ads,  &  assns,  that  the  sd  A.  will  durg  his  life  in  case  i^e^^f 

&  so  long  as  the  sd  sum  of  £ ,  or  any  pt  thof,  shl  remain  interest. 

unpd  pay  to  him  or  them  intt  for  the  same  at  the  rate  afsd  as 

from  the  sd day  of last,  by  equal  half-yrly  paymts 

on  the day  of & day  of in  every  yr  (6)]  : 

Mtgee's  indemnity  clause,  p.  59 ;  Acknmt  &  UTidertakg  by  A,, 
as  to  the  setttemt  &  any  other  munimts  material  to  the  ratgee 
'wch  are  retained  by  A.     In  wits,  &c. 

or  assns,  may  by  &  out  of  the  rents  &  profits  of  the  sd  premes 
or  by  the  sale  of  timber  or  mnls,  or  by  mtge  of  the  sd  premes, 
or  any  pt  thof,  for  the  whole  or  pt  of  the  sd  term,  raise  the  sd 
rent-chge  or,  *  anny '  chged  thron,  &  all  arrears  thof,  &  all  costs 
incurred  by  him  or  them  in  respt  of  the  premea  If  so  agrd, 
add  covt  by  A,  for  paymt,  during  his  life,  dk  ackmt  &  under- 
taJcg  by  him  as  to  the  settlemt,  dkc,  as  in  the  text." 

(hy  A  power  of  sale  and  provisions  for  insurance  if  proper  might  be  inserted  : 
otherwise  the  statutory  provisions  (see  p.  20,  note,  p.  42,  note)  would  apply  ; 
the  last  note. 
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MORTMAIN  AND  CHARITY. 


I.  (a). 

PKEo.  1.      CONVEYANCE  to  Trustees  of  a  Site  for  a  Church  (6). 

Parties,  A.,  donor,  1  ;  The  Rt  Revd  Father  in  God,  B., 
by  Divine  permission  Lord  Bishop  of &  ordinary  of  the 

(a)  Several  useful  precedenta  on  charitable  trusts  will  be  found  in  4  Bjtbe- 
wood  and  Jarman  Conv.,  and  in  2  Prideaux  Cony. 

(5)  See  note  below.  The  conyeyance  most  be  executed  in  the  presence  of  two 
witnesses,  it  must  be  enrolled  in  the  central  oflSce,  and,  if  voluntary,  it  must  be 
made  at  least  12  calendar  months  before  the  death  of  the  grantor:  see  the 
Mortmain  Act,  1888,  Part  II.  Prior  to  consecration  the  site  will  be  conTeyed 
to  the  Ecclesiastical  Commissioners. 

NOTE  ON  CHARITABLE  CONVEYANCES. 

The  Mortmain  and  Charitable  Uses  Act,  1888  (51  k  52  Vict,  c  42),  which  in 
effect  re-enacts  the  prior  law,  and  is  amended  as  to  the  definition  of  land  by  the 
Mortmain  and  Charitable  Uses  Act,  1891  (54  &,  55  Vict.  c.  73),  must  be  con- 
sulted where  it  is  intended  to  make  a  conveyance  to  a  corporation  for  any 
purpose,  or  to  convey  land  or  personalty  to  be  laid  out  in  the  purchase  of  land 
for  charitable  (see  s.  13  (2)  )  purposes.  Part  I.  of  the  Act  renders  land  assured 
to  a  corporation  without  licence  from  the  Crown  or  of  a  statute  for  the  time  being 
in  force  liable  to  forfeiture.  Licences  from  the  Crown  may  be  obtained  in  proper 
cases  by  application  to  the  Board  of  Trade,  ss.  1 — 8.  Part  II.  of  the  Act  renders 
every  assurance  of  land  or  of  personalty  to  be  laid  out  in  the  purchase  of  land 
for  charitable  purposes  void  unless  (1)  the  charitable  purposes  are  to  take  effect 
immediately  ;  (2)  no  provision  for  the  benefit  of  the  grantor  is  made,  except  a 
nominal  rent,  a  reservation  or  grant  of  mines,  minerals,  or  an  easement,  cove- 
nants as  to  building,  &c.,  and  a  right  of  entry  on  breach  of  covenant.  The  assur- 
ance if  of  land  not  of  copyhold  or  customary  tenure  or  of  personal  estate  not 
being  stock  in  the  public  funds,  must  be  made  by  deed  executed  before  two  or 
more  witnesses,  and  unless  made  in  good  faith  for  full  and  valuable  consideiution, 
must  be  made  at  least  twelve  months  before  the  death  of  the  grantor  ;  it  must 
also  be  enrolled  in  the  central  office  of  the  Supreme  Court  within  six  months 
after  execution,  unless  in  the  case  of  an  assurance  of  land  to  charitable  uses 
which  are  declared  by  a  separate  instrument,  in  which  case  that  instrument 
must  be  enrolled  within  six  months  of  the  assurance  of  the  land.  Parts  L  and 
II.  do  not  apply  to  an  assurance  by  deed  of  land  of  any  quantity  for  the  pur- 
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rectory  [vicarage]  &  parish  church  of ,2;  C,  D.,  K,  F.  &     prbo.  i. 

G.,  trees,  3.    Recite  title  of  A.,  Vol.  I.,  p.  370.     And  whas  Recitals. 

poses  of  a  public  park,  a  school-house  for  an  elementary  school,  or  a  public 
museum,  see  s.  6  (4)  as  to  what  these  words  respectively  include  ;  but  a  deed 
containing  such  an  assurance  and  not  made  for  full  and  valuable  consideration 
must  be  executed  not  less  than  twelve  months  before  the  death  of  the  grantor, 
and  naust  be  eorolled  in  the  books  of  the  Charity  Commissioners  within  six 
months  after  execution,  s.  6  (2).  Part  II.  of  the  Act  does  not  apply  iTiter  alia^ 
6.  7  (2),  to  "  an  assurance,  otherwise  than  by  will,  to  trustees  on  behalf  of  any 
society  or  body  of  persons  associated  together  for  religious  purposes,  or  for  the 
promotion  of  education,  art,  literature,  science,  or  other  like  purposes,  of  land 
not  exceeding  two  acres  for  the  erection  thereon  of  a  building  for  such  purposes, 
or  any  of  them,  or  whereon  a  building  used  or  intended  to  be  used  for  such  pur- 
poses, or  any  of  them,  has  been  erected,  so  that  the  assurance  be  made  in  good 
faith  for  full  and  valuable  consideration  ; "  but  the  trustees  of  the  instrument 
may,  if  they  think  fit,  at  any  time  cause  the  instrument  to  be  enrolled  in  the 
central  office. 

In  considering  exemptions  from  the  Act  it  must  be  remembered  that  a  power 
merely  to  purchase,  take,  hold,  and  enjoy  land,  creates  an  exemption  from  Part 
I.,  bat  not  from  Part  II.  of  the  Act.  In  such  a  case  land  can  only  be  acquired 
for  charitable  purposes  in  accordance  with  the  requirements  of  Part  II. :  Nether- 
9oIb  v.  School,  ^e..  Blind,  L.  R.  11  Eq.  1 ;  and  Clietter  v.  Clietter,  L.  R.  12  £q. 
444  ;  cases  decided  on  the  repealed  Act,  9  Geo.  II.  c.  36. 

An  assurance  of  land  which  is  by  the  Act  required  to  be  made  by  deed  may  be  Re 
made  by  a  transfer  under  the  L.  T.  Acts,  1875, 1897,  which  is  exempted  from  the  l^uid. 
provisions  as  to  execution  in  the  presence  of  two  or  more  witnesses  and  from 
enrolment,  see  the  Act  of  1888,  s.  9.  As  to  the  form  of  transfer  of  land  under 
the  li.  T.  Acts  to  a  corporation  holding  under  licence  in  mortmain,  see  L.  T. 
R.  95,  97.  As  to  the  form  of  transfer  of  land  under  the  L.  T.  Acts  for  charitable 
uses  within  the  meaning  of  the  Act  of  1888,  except  in  cases  exempted  by  s.  7 
(1)  of  that  Act,  see  L.  T.  R.  96,  97  and  Schedule  I.,  form  xxxii. 

By  the  Gift  for  Churches  Act,  1803,  43  Geo.  8,  c.  108,  land  not  exceeding  five   Sites  for 
acr^  may  be  conveyed  by  deed  enrolled  for  or  towards  the  erecting,  rebuilding,  re-    churches, 
pairing,  purchasing  or  providi&g  any  church  or  chapel  where  the  liturgy  and    o^^ial 
rites  of  the  Established  Church  are  used,  or  a  residence  for  the  officiating   5[°^^^ 
minister,  or  the  outbuildings,  offices,  churchyard,  or  glebe  for  the  same.    The  ' 

consent  of  the  ordinary,  or  in  some  cases  of  the  patron,  ordinary  and  incumbent, 
is  required.  A.  feme  covert  without  her  husband  cannot  convey  under  the  Act,  a 
disability  which  is  not  removed  by  the  M.  W.  P.  A.,  Re  Smith,  85  Ch.  D.  589. 
Only  one  such  gift  is  to  be  made  by  any  one  person,  and  no  glebe  exceeding 
fifty  acres  is  to  be  augmented  by  more  than  one  acre.  For  cases  under  the  Act, 
see  Be  Vavghan,  33  Ch.  D.  187  ;  Be  Smith,  35  Ch.  D.  589  ;  Bs  Sendry,  35 
W.  B.  730. 

By  the  Places  of  Worship  Sites  Act,  1873  (36  &  37  Vict.  c.  50),  as  amended  by    Places  of 
the  Amendment  Act,  1882  (45  &  46  Vict,  c  21),  corporations  (in  some  cases  with    Worship 
certain  consents)  and  certain  limited  owners  may  convey  by  way  of  gift,  sale  or    Sites  Act. 
exchange,  in  fee  simple,  or  for  a  term  of  years,  any  quantity  not  exceeding  one 
acre  of  land  not  being  part  of  a  demesne  or  pleasure-ground  attached  to  a 
maiuion-houae,  as  a  site  for  a  church,  chapel,  meeting-house,  or  other  place  of 
divine  worship,  or  for  the  residence  of  the  officiating  minister,  or  for  a  burial- 
place.    A  form  of  assurance  is  given  in  s.  4  of  the  Act  of  1873.    A  grant  by  a 
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addl  church  accommodon  is  required  for  the  inhabitants  of  the 
parish  of ;  AND  WHAS  the  ed  A.  has  with  the  consent  of 

tenant  for  life  requires  certain  conseDts :  see  the  Act  of  1882,  s.  2.  If  the  pro- 
pert;  ceases  to  be  used  fortbepurposesof  theAcCit  is  to  revert  to  tbclanda  from 
which  it  was  severed.  The  Act  of  1873  contains  prOTisioos  as  to  pajment  nf  the 
parchase- money  and  the  method  of  conveyance  where  the  laod  is  settled  and  in 
CBsas  of  disabilitj.  The  Act  of  1873,  s.  n,  eaHbles  conveyances  to  be  made  to  the 
Ecclesiastical  Commisaioners,  or  as  they  shall  direct,  and  so  that  such  convey- 
ances shall  take  effect  under  the  Chnrch  Building  Acts. 

t^ca  further  as  to  conveyances  for  the  above  purposes  IT  Chas.  2,  c.  3,  s.  8, 
ro|>ealed  1  &  2  Vict.  c.  106,  s.  15,  revived  6  &  7  Vict.  c.  37,  a.  2Ii ;  17  Geo.  3, 
c  63,  8,  10,  extended  28  k  29  Vict.  c.  69  ;  65  Geo,  3,  c.  H7,  repealed  as  to  Ireland 
U&  IS  Vict.  c.  71  ;  1  &2Vict.  c.  106,  b».  70— 72,  and  the  Chnrch  Building  Act<, 
I8I8  to  1884,  a  list  of  which  is  given  in  59  *:  60  Vict,  c.  H.  As  to  conveyances 
hy  the  loni  of  a  manor  of  any  part  not  exceeding  five  acres  of  the  waste  thereof 
for  the  ab^ve  purpotes  see  51  Oeo.  3,  c.  115,  s.  2,  repeated  as  to  Ireland  14  k  la 
Vict.  c.  71  ;  and  «.s  to  Ecclesiastical  Corporations  being  lords  of  manoi*,  see  17 
Geo.  3,  c.  63,  s.  21.  As  to  conveyances  on  purchases  made  on  the  reqaisitioo  of 
the  Ecctesiaatical  Commissionerd,  see  iiS  Oeo.  3,  c.  45,  sa.  S6,  38  ;  as  amended  by 
S9  Geo.  3.  c.  134.  fs.  36—38  ;  3  Geo.  4,  c.  72,  s.  8  ;  and  1  k  2  Vict.  c.  107,  s.  9  : 
Doder  29&  30  Vict,  c.  Ill,  s.  9,  the  Ecclesiastical  Commiaaionets  are  aotborised 
to  hold  lands  suitable  for  annexation  to,  and  to  purchase  lands  for  the  endovr- 
ment  of,  a  benefice  without  licence  in  mortmain. 

See  as  to  grants  to  the  Ecclesiastical  Commissioners  under  the  New  Parishes 
Acts,  for  the  endowment  or  angmentation  of  income  of  ministers  or  providing 
any  church  or  chapel :  6  &  7  Vict.  c.  37,  ss.  12,  22 ;  7  ft  8  Vict.  e.  94  ;  where  a 
form  of  grant  which  requires  enrolment  is  girea  in  the  schedule  :  14  &  15  Vict 
c  97,  s.  24  ;  19  4  20  Vict,  c  104,  sa.  4,  23  ;  extended  by  28  &  29  VicL  c.  42,  s.  7 
to  anthorise  lands  or  goods  to  be  given  for  the  purpose  of  purchasing  tithes  with 
a  view  to  annexation  to  a  district  chnrch. 

Where  under  any  Act  of  Parliament  a  conveyance  to  the  Ecclesiastical  Com- 
missioners would  have  the  effect  of  vesting  land  in  an  incumbent  or  any  other 
Ecclesiastical  Corpoiation  sole  and  his  successors  (see  6  &  7  Vict,  c  37,  ».  12  ; 
a  *:  9  Vict,  c  70,  s.  13  ;  14  ft  16  Vict,  c  97,  s,  28  ;  19  ft  20  Vict  c.  104,  ea.  10, 
23 ;  29  ft  SO  Vjct.  c.  Ill,  b.  9)  he  may  be  registered  as  proprietor,  L.  T.,  R.  9S, 
see  also  R.  99. 

As  to  grants  to  the  governors  of  Queen  Anne's  Bounty  in  augmentation  of 
small  IJTlDgs— see  2  ft  3  Anne,  c.  20  (11  nolL),  ss.  4,  5  ;  43  Oeo.  3,  c.  107;  1  ft  2 
Vict  c.  20,  Bs.  20—24,  where  a  form  of  grant  is  given,  and  23  ft  29  Vict,  c  69, 
s.  4;  the  deed  requires  to  be  enrolled.  SeetheL.!.  A.,  1897,  s.  15  (2),  as  to  land 
purchased  under  Queen  Anne's  Bounty. 

As  to  Donveyauces  of  additional  land  for  the  purposes  of  enlargement  of 
chorcbyards  or  borial  places,  see  30  ft  31  Vict,  c  133,  ss.  4,  5,  9  ;  amended  as  to 
s.9by31  ft  32  Vict.c.  17,  and  a  form  of  conveyance  given  in  s.  5  of  30  ft  31  Vict, 
e.  133. 

Ai  to  conveyances  of  sites  for  schools  for  poor  persons  or  for  resfdencea  of 
■Oboolmasten,  ftc.,  see  the  School  Sites  Acts,  4  ft  5  Vict.  c.  38 ;  7  ft  8  Vict.  c.  37 ; 
13  ft  13  Vict.  c.  49  1  14  ft  15  Vict,  c  24  ;  13  ft  16  Vict,  c  49  ;  for  form  of  a»- 
•nranoc,  tee  4  ft  6  Vict,  c  38,  s.  10.  See  Bythewood  ft  Jannan,  1th  ed.,  VoL  IV., 
p.  17,  for  special  Acts  authoriaing  particular  bodies  to  convey  for  the  above 

In  cases  where  a  giant  traiD  a  aode^  is  in  ccwtemplation,  enqoli;  dMwld 
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the  sd  B.  as  ordinary  of  the  parish  of agrd  with  the  sd  C,     '»eo.  i. 

D.,  K,  F.  &  O.  to  convey  the  hds  hby  assured  to  them  in  fee 

be    made  whether   any  particular  form  of   conveyance  is  required   by  the 
society. 

Some  of  the  larger  religious  bodies  have  offices  where  information  can  be 
obtained  as  to  forms  adopted  by  them  of  conveyances  of  sites  for  chapels  or 
charitable  purposes.  In  some  cases  the  trusts  of  conveyance  for  the  above  pur- 
poses are  not  set  out  at  length,  but  are  declared  by  reference  to  model  deeds 
which  have  been  enrolled. 

Information  as  to  Wesleyan  trust  deeds  can  be  obtained  at  the  Wesleyan   I^onoon- 
Coi.ference  Office,  2,  Castle  Street,  City  Road,  and  the  forms  can  be  purchased   fonnists. 
at  (>6.  Paternoster  Row.    Information  as  to,  and  forms  of  Congregationalist 
trust  deeds,  can  be  obtained  from  Messrs.  Sbepheard,  31  and  32,  Finsbury  Circus. 
Infoimation  as  to,  and  forms  of  Baptist  trust  deeds,  can  be  obtained  from  John 
Howard,  Esq.,  42,  Old  Broad  Street,  E.C. 

Nearly  all  the  London  synagogues  using  the  Polish  or  German  ritual  are  Jews, 
governed  by  the  scheme  contained  in  the  Local  Act  (33  &  34  Vict.  c.  116)  and 
bv  bye-laws  made  thereunder.  Information  can  be  obtained  at  the  office  of  the 
United  Synagogue,  2,  Charlotte  Street,  Portland  Place,  W.  Information  as  to 
the  Spanish  and  Portuguese  Synagogue  can  be  obtained  from  Messrs.  Lindo  & 
Co..  3  t  4,  West  Street,  City,  E.C.  Information  as  to  the  West  London  Syna- 
gogue of  British  Jews,  commonly  known  as  the  "  Reform  Synagogue,"  may  be 
obtained  from  the  Secretary,  Upper  Berkeley  Street,  Portman  Square,  W.  In- 
formation as  to  the  Jewish  Board  of  Deputies  and  as  to  Jewish  charities 
generally,  may  be  obtained  from  Charles  Emanuel,  Esq.,  36,  Finsbury  Circus, 
Seci-etary  to  the  Board  of  Deputies. 

An  to  transfers  by  the  managera  of  an  Elementary  School  to  a  School  Board,  School 
see  33  &  34  Vict.  c.  75,  g.  23  ;  see  also  the  provisions  of  the  Mortmain  and  Board, 
Charitable  Uses  Act,  1888,  ss.  6,  7,  referred  to  above.  transfer  to. 

By  the  Literary  and  Scientific  Institutions  Act,  1854  (17  k  18  Vict.  c.  112),   Sites  for 
fecilities  were  given  for  the  conveyance  of  not  more  than  one  acre  of  land  as  the   various 
site  of  any  of  the  institutions  mentioned  in  s.  33  a  form  of  grant  was  given,  s.  13.  i^t*^" 
One  witness  is  sufficient  and  the  deed  is  valid  if  otherwise  lawful,  although  no  ^^^* 
consideration  is  given  and  although  the  grantor  dies  within  twelve  calendar 
months  after  execution  :  see  also  31  &,  32  Vict.  c.  44,  and  the  provisions  of  51  & 
52  Vict.  c.  42,  8.  7  (2),  referred  to  rupra  ;  and  as  to  conveyances  to  Technical 
and  Industrial  Institutions,  see  the  Technical  and  Industrial  Institutions  Act,  1892 
(55  &  56  Vict.  c.  29),  ss.  6,  7. 

Under  the  Recreation  Grounds  Act,  1859  (22  Vict.  c.  27),  any  lands  may  be  Recrea- 
lawf  nlly  conveyed  to  trustees  to  be  held  by  them  as  open  public  grounds  for  the  tion 
resort  and  recreation  of  adults,  and  as  playgrounds  for  children  and  youth,  and  grounds, 
a  form  of  conveyance  is  given  in  s.  2  of  the  Act,  the  deed  does  not  require  enrol- 
ment and  will  be  valid  notwithstanding  the  death  of  the  grantor  within  twelve 
calendar  months  after  execution,  see  s.  2. 

As  to  conveyances  for  such  purposes,  see  the  Public  Parks  Schools  and  Parks  and 
Museums  Act,  1871  (34  Vict.  c.  13)  ;  repealed  and  re-enacted  by  51  &  52  Vict,  museums, 
c.  42  ;  and  the  provisions  of  s.  6,  which  are  referred  to  itupra. 

As  to  the  acquisition  of  land  by  a  local  authority  for  the  purposes  of  the   Local 
Public  Health  Act,  1875  (38  &  89  Vict.  c.  55),  see  ss.  175—178  of  that  Act ;  as   authori- 
to[the  undertaking  of  a  gas  company,  s.  162  ;  as  to  that  of  a  market  company,   ^^®** 
8.  168 ;  and  as  to  the  public  pleasure-grounds,  s.  164.    As  to  museums  and 
gymnasiums,  see  the  Museums  and  Gymnasiums  Act,  1891  (54  &  55  Vict.  c.  22), 
8.^11.    As  to  the  purchase  of  land  for  allotments  by  a  sanitary  authority,  see  the 


262 


MORTMAIN  AND  CHARITY. 


pBxo.  I.     simple  upon  the  trusts  hio&t'ter  decld  coocerog  the  same :  NOW 

TniliT       THIS  INDRE  WITNETH  that  in  psuanoe,  &c,  &  in  conson 

of  the  premes  he  the  sd  A.,  with  the  consent  of  the  ad   B,, 

doth  hby  grt  unto  the  sd  C,  D.,  E.,  F.  &  G.,  pcda.  Vol.  I., 

To  permit    p.  y85,  To  HOLD  the  same  UNTO  &  TO  THE  USE  OF  the  sd  C,  D., 

to\"built  -^'  F-  ^  Cl.  in  fee  simple  upon  the  trusts  hinafter  raentd,  that 

thBreon.      is  to  say  in  trust  that  the  sd  C,  D.,  K,  F.  &  G.  &  the  survors  or 

aurvor  of  them  or  other  the  tiees  or  tree  for  the  time  being 

of  these  psnts  (hinafter  called  the  ti-ees),  shl  permit  a  church  to 

be  erected  on  the  sd  pee  or  peel  of  land,  accdg  to  plans  & 


Public 

exampted 

fram  Mort- 
main Acti. 


Allotments  Act,  1887,  amended  by  the  Allotment  Act,  1890.  As  to  theacquid- 
tion  of  Bmall  holdings  by  county  councils,  tee  the  Small  Holdings  Act,  INlilS  (56 
k  66  Tict,  c.  31),  Bs.  ]2,  IS  )  and  th«  rules  of  18U2  under  that  Act,  and  the  L. 
T.  A.,  18TS.  As  to  Ibe  acquisition  of  land  by  a  parish  council,  see  the  Locftl 
Oovemmeut  Act,  189*  (se  k.  57  Vict.  e.  73),  s,  9. 

Under  the  [irovisions  of  tbe  Mortmain  and  Charitable  Uses  Act  Amendment 
Act,  1892  Cr>5  &  56  Vict.  c.  11),  a.  6  of  the  Mortmain  and  Charitable  Uses  Act, 
1B88,  ia  made  to  apply  to  an  assurance  of  laud  by  deed  to  any  local  authority  (.de- 
fined, a.  2)  for  anj'  purpose  for  which  such  authority  is  empowered  by  any  Act  of 
Parliament  to  acquire  land,  except  so  much  as  provides  that  an  aasamnce  by 
deed  made  otherwise  than  in  guud  faith,  for  full  and  valuable  consideration, 
must  be  executed  not  less  than  twelve  months  before  the  death  of  the  assuror. 

Under  the  Working  Classes  Dwellings  Act,  1890  (^3  t  54  Tict.  c.  16),  assur- 
ances by  deed  or  will  of  land  which,  if  assured  by  will,  must  not  exceed  fiye 
acres,  for  providing  dwellings  for  the  working  classes  in  populous  places  as 
therein  defined  (s.  1),  must  be  by  deed  enrolled  within  six  months  after  execu- 
tion in  the  books  of  the  Charity  Commissioners,  if  the  land  is  sifnaled  in 
England  or  Wales,  or  registered  in  the  office  tor  the  registry  of  deeds  in  Dublin 
U  tbe  land  is  situate  in  Ireland,  and  the  provisions  of  Farts  1.  and  II.  of  the 
Mortmain  and  Charitable  Uses  Act,  1 P83,  do  not  apply  to  sncb  nssurances. 

As  to  assurances  of  land  for  the  puqioees  of  a  public  library,  see  Ihe  Public 
Libtaries  Act,  1892  (55  k.  HB  Vict,  c.  fi.S),  ss.  12,  l.S. 

For  a  list  of  institutions  exempted  from  the  provisions  of  the  Mortmain  Acts, 
see  Bjthcwooil  i:  Jarman,  4th  eil..  Vol.  IV,,  p.  22.  note  (J)- 

Various  in corpotatLii  public  Vdies  are  empowered  to  take,  purchase,  and  hold 
lands  without  license  in  mortmain.  The  chief  of  these.  Guardians  of  Poor  (5  Jc 
6  Will.  4,  c.  69,  s.  7),  burial  boards  in  tbe  metropolis  (15  J;  16  Vict.  c.  85,  s.  24), 
and  throughout  England  (16  k.  17  Vict.  c.  134,  s.  7),  drainage  bonnls  (24  &  2S 
Vict.  o.  1S3,  s.  S6),  County  Council's  l/xxiX  Government  Act.  1888  (51  &  52 
Vict.  c.  41,  B.  79),  tiie  Prison  Commissionere  (40  Jc  41  Vict.c.  21,8.6). 

Under  the  Commons  Act.  1876  (39  k  4t>  Vict.  c.  56),  s.  8,  District  Councila 
may  acquire  by  gift,  and  bold  without  license  in  mortmain,  ou  certain  trusts, 
any  snbnrban  common,  in  respect  of  which  tbey  would  be  entitled  to  receive 
notice  of  an  application  made  to  the  Board  of  Agriculture  in  pursnance  of 

As  to  the  acquisition  at  land  for  the  use  of  a  Volunteer  Corps,  see  Part  V.  of 
liia  Volunteer  Act,  18(13  (26  &  27  Vict.  c.  fio)  ;  the  ArtiUery  and  Biftc  Itangea 
Ant,  IBS".  (48  &  49  Vict.  e.  36)  ;  the  Drill  Grounds  Act,  1886  (49  t  50  Vict, 
c.  B),  and  the  Ranges  Act,  1891  (64  &.  53  Vict.  c.  54). 
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elevons  to  be  approved  by  the  trees,  &  by  the  sd  A.,  his  hra  or     pbec.  i. 

assDK:  And  also  shl  use  their  best  endeavours  to  procure  the  To  be  used 

sd  church  when  so  built  as  afsd,  to  be  licensed  or  consecrated  as  (<>r  service, 

»c.,  in  the 

a  place  for  the  celebron  of  divine  service  &  for  the  administron  United 

of  the  sacraments  accordg  to  the  liturgy  &  rites  of  the  Church  England^ 

of  England,  by  the  vicar  of parish  church  afed  for  the  time 

being  (hinafter  called  the  vicar)  &  his  curates  :  [And  IT  IS  HBY 
AGRD  &  decld  that  the  sittgs  in  the  sd  church  shall  at  all 
times  hrafter  be  &  remain  free  &  unappropriated],  or  [And 
ALSO  shl  with  the  approval  of  the  vicar  let  the  sittgs  in  the  sd 

church  in  such  mner  &  for  such  prices  as  the  trees  shl  from  Provided 

time   to   time  think  fit,  provd  that  at  least  one-half  of  the  J^fJ®?\ 

half  01  the 

sittgs  in  the  sd  church  be  free.     And  shl  stand  possessed  of  the  sittings 

moys  to  arise  from  the  lettg  of  the  sd  sittgs  upon  trust  by  &  ""^  ^"®' 

out  of  the  same  to  satisfy  all  moys  due  or  wch  may  become  due  renUtrbe 

in  respt  of  the  complon  &  bldg  of  the  sd  church,  with  the  sittgs  **®1^» 

&  fittgs  thrin,  &  in  connon  with  the  licensg  or  consecron  thof,  ^Jig^'*^- 

or  in  any  way  incident  thto,  &  also  all    expses  incurred  in  debtm 

repairg  the  sd  church,  &  in  keepg  the  same  insured  from  fire,  t^^biiild- 

&  in  purchasg  surplices,  books,  &  other  things  necy  for  the  sd  i°«  of  the 

church,  &  in  paying  the  salaries  to  the  organist,  verger,  beadle,  &o.      * 

choristers,  or  other  servants  or  officera,  &  all  other  annual  outgs  2nd.  And 

in  respt  of  the  sd  church  as  the  trees  shall  think  fit,  &  upon  anYlusur- 

further  trust  to  pay  the  net  annual  surplus  of  the  moys  to  arise  ance,  the 

from  the  lettg  of  the  sittings  to  the  vicar  for  his  absolute  use].  o"sur- 

[Pbovd  always  &  it  is  hby  decld  &  agrd  that  the  sd  pee  of  land  ^^^^* 

&  heredits  shl  not,  nor  shl  any  pt  thof  be  used  for  burials,  &  salaries. 

that  no  school  of  any  description  shl  be  erected  thrupon,  or  8rd.  To 

held  or  carried  on  in  any  bldg  erected  on  the  sd  pee  of  land  surplus  to 

witht  the  licence  of  the  sd  A.,  his  hrs  &  assns] :  Provd  always  *^*®  ^^ap. 

&  it  is  hby  agrd  that  it  shl  be  Iful  for  the  trees  to  endeavour  f^*^* 

to  procure  the  sd  church  to  be  made  a  district  church  or  a  schools 

district  chapel,  or  a  district  parish  church  (as  they  may  think  ^ibited- 

fit) :  Provd  always  &  it  is  hby  agrd  &  decld  that  it  shl  be  The  trus- 

Iful  for  the  trees  to  convey  &  assure  the  hds  hby  assured  with  *^?*  ™*y 

all  the  bldgs  and  erons  thron,  to  any  pson  or  psons  or  to  a  for  getting 

Ck>rporation  authorized   to  receive    the    same  for  any  of  the  made  a 

pposes  of  the  Church  Building  Acts :  Provd  always  &  it  is  district 

hby  decld  &agrd  that  the  vicar,  until  the  sd  church  or  chapel  shl  ^,       * 

be  made  a  district  church  or  a  district  chapel,  or  a  district  parish  tees  may 

church,  and  aftwds  the  incumbent  for  the  time  being  of  the  sd  und  to  a^ 
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PREO.   I. 


corpora- 
tion autho- 
rized to 
receive 
same. 

The  in- 
cumbeut 
of  the 
parish  of 

until 

the  in- 
tended 
church  be 
made  a 
district 
church, 
and  after- 
wards the 
incumbent 
of  the  new 
church,  to 
be  always 
one  of  the 
trustees. 

Quorum. 

Vicar 
ceasing  to 
be  a 
tnistee. 


church  or  chapel  (upon  signifying  in  writg  his  willingness  to 
act)  shl  always  be  one  of  the  trees  of  these  psnts  &  have  the 
same  powers  as  if  he  had  been  one  of  the  origl  trees :  Proyd 
ALWAYS  that  4  of  the  trees  for  the  time  being,  or  if  the  vicar  or 
incumbent  be  psnt,  3  of  the  trees  shl  be  a  quorum  for  all  the 
pposes  of  the  trusts  created  by  these  psnts,  &  the  decision  of  a 
majority  of  the  trees  psot  at  a  meetg  shl  bind  the  minority^ 
&  in  case  of  an  equality  of  votes  the  vicar  or  incumbent  if  psnt 
or  in  his  absence  the  chairman  of  the  meetg  shall  in  addon  to 
his  own  vote  have  a  castg  vote :  Provd  always  &  it  is  hby 
agrd  &  decld  that  upon  the  resignon  or  deprivon  of  the  vicar 
or  incumbent  he  shl  cease  to  be  a  tree,  and  that  during  the 
suspension  from  duty  of  the  vicar  or  incumbent  and  during  the 
time  that  his  benefice  shl  be  sequestrated  he  shl  not  act  as  a 
tree,  &  that  when  any  lay  tree  resides  out  of  the  sd  parish  of 

for  more  than  12  consecutive  months  or  openly  ceases  to 

be  a  member  of  the  Church  of  England  he  shl  cease  to  be  a 
tree  of  these  psnts:  Provd  always  &  it  is  hby  agrd  &  decld 
that  the  number  of  trees  of  these  psnts  shl  never  be  more  than 
seven,  &  that  the  lay  trees  shl  never  be  less  than  4.  In 
WITS,  &c. 


PRKC.  II. 


II. 

AGREEMENT  vestvng  the  Patronage  of  a  new  Church 

in  Trustees  (a). 

Parties,  The  Rt.  Revd  Father  in  God ,  by  Divine  per- 
mission  Lord   Bishop  of  and   ordinary  of  the   rectory 

[vicarage]  &  parish  church  of (a),  1;  A.,  "the  patron  of 

the  same  rectory  [vicarage]  &  parish  church,"  2 ;  the  Revd  B., 
"rector  [vicar]  or  incumbent  of  the  rectory  [vicarage]  &  parish 


(a)  This  form  may  be  nsed  where,  previous  to  the  consecration  of  a  new 
church,  the  bishop,  the  patron,  and  the  incumbent  of  the  parish  where  the 
church  is  or  is  intended  to  be  built  agree  to  vest  the  patronage  in  any 
corporation,  person  and  persons :  see  8  &  9  Vict.  c.  70,  s.  23,  and  11  &  12 
Vict.  c.  37,  s.  4.  As  to  vesting  the  patronage  in  a  person  who  endows  a 
chapel  of  ease  when  made  a  distinct  parish,  see  1  &  2  WiU.  4,  c.  SB,  sb.  23, 
24  ;  1  &  2  Vict.  c.  107,  s.  7.  As  to  the  patronage  of  churches  built  bj  private 
persons  or  by  subscription,  see  5  Geo.  4,  c.  103,  ss.  6  to  12  ;  1  &  2  Will  4,  c.  88, 
S8.  2  to  9,  19,  20  ;  3  &  4  Vict.  c.  60,  s.  12  ;  14  &  15  Vict.  c.  97,  ss.  7  to  15. 

Fee  the  Benefices  Act,  1898  (61  &  62  Vict.  c.  48),  and  note,  Vol.  I.,  p.  925. 
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of afsd,"  3 ;   C,  D.,  K,  F.  &  G.,  proposed  patrons,  4.    pkboii. 

Whas   for  the  accommodon  &  convenience  of  a  certn  ption  Kocitals. 

of  the  inhabitants  of  the  parish  of  afsd  a   new  church 

is  being  built  at in  the  sd  parish  of upon  a  site  wch 

has  been  duly  conveyed  to  the  Ecclesiastical  Commrs  of 
England  under  the  provons  of  the  Church  Bldg  Acts:  And 
WHAS  the  sd  new  church  is  intended  to  be  consecrated  by  the 

name   of  :    And  whas  it   has  been   arranged  that   the 

patronage  or  rt  of  nominatg  a  minister  to  the  sd  new  church 
shl  on  its  consecron  be  vested  in  the  said  C,  D.,  E.,  F.  &  G., 
or  the  major  pt  of  them  as  trees,  &  in  the  trees  for  the  time 
being  of  these  psnts :  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  power  vested  in  them  by  the  Church  Bldg  Act, 
1845  (6),  &  the  Church  Bldg  Act,  1848  (c),  &  of  every  other 
power  in  this  behalf  them  enablg  they  the  pties  hto  of  the  Ist^ 
2iid  &  3rd  pts  do  hby  resply  agree  that  when  &  as  soon  as  the 

sd  new  church  of shl  have  been  consecrated  the  patronage 

or  rt  of  nomiuon  to  the  same  shl  belong  to  &  be  exercised  by  & 
be  vested  in  them  the  sd  C,  D.,  E.,  F.  &  G.,  their  hrs  &  assns 

by  the  names  of  the  trees  of  the  church  of :  Pbovd  always  Trustee 

that  any  pson  who  shl  openly  cease  to  be  a  luembcr  of  the  f^^^    ^ 
Church  of  England  shl  no  longer  be  capable  of  actg  as  a  tree,  S^^\°^ 
&  a  new  tree  may  be  appted  in  his  place  in  the  same  mner  as  rpy^^^^  J^ 
if  he  were  dead :  Proyd  also  that  no  pson  shl  be  capable  of  be  member 
being  appted  a  tree  of  these  psnts  unless  he  is  a  member  of  the  ^f  ^Qg. 
Church  of  England :  Proyd  also  that  an  apptmt  of  a  new  tree  ^^^ 
of  these  psnts  may   be  made  durg   the   period   of  three  calr  ^^^™f " 
months  from  the  vacancy  occurg  by  the  survivg  or  continug  newtrua- 
trees  or  tree  &  after  the  lapse  of  such  period  hy  the  bishop  of 
the  diocese,  &  that  no  such  apptmt  shl  be  made  by  the  psonal 
repves   of  a  survivg  continug  tree :    Proyd  also   that  the 
patronage  of  the  sd  new  church  shl  not  at  any  time  be  vested 
in  more  than  five  psons :  And  it  is  hbt  aqrd  &  decld  that  no 
coDvce  of  the  rt  of  patronage  hinbfe  conferred  shl  be  made  for 
any  ppose  other  than  for  givg  effect  to  an  apptmt  of  a  new  tree 
or  new  trees  of  these  psnts.     In  wits,  &a 

(V)  8  &  9  Yict.  c.  70. 
(ff)  11  &  12  Vict.  c.  37. 
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III. 

raEoiii.  CONVEYANCE  of  Land  as  the  Site  of  a  Mission 

Hall  (a). 

Parties,  A.,  '*  biiiafter  called  '  the  grtor/  "  1 ;  B.,  C,  &  D., 
"  hinafter  collectively  called '  the  trees/  "  2.  Whas  it  is  desired 
to  assure  the  hds  hinafter  conveyed  or  intd  so  to  be  as  an 
ecclesiastical  charity  (6)  for  the  benefit  of  the  rector  [vicar]  of 

the  parish  [district]  of ,  &  for  the  use  of  the  members  of 

the  Church  of  England  in  the  cure  of  the  sd  parish  [district]  in 
mner  hinafter  appearg:  NOW  THIS  INDRE  WITNETH 
that  the  grantor  {conson,  rect,  Vol.  I.,  p.  383),  as  benefl  owner, 
doth  hby  grt  unto  the  trees,  peels,  Vol.  I.,  p.  385).  To  hold 
unto  &  to  the  use  of  the  trees,  their  hrs  &  assns,  UPON  trust 
to  permit  the  same  &  all  or  any  bldgs  or  bldg  wch  now  are  or 
may  hrafter  be  erected  on  the  sd  premes  or  any  pt  thof  to  be 
used  by  the  rector  [vicar]  for  the  time  being  of  the  parish 

[district]  of afsd,  hinafter  refd  to  as  "the  rector"  [vicar] 

or  his  nominees  or  licensees  as  the  case  may  be  for  ail  or  any 
of  the  pposes  foUowg,  that  is  to  say  : 

(a)  See  an  opinion  of  Sir  R.  Webster  and  othera  as  to  deeds  of  this  nature, 
published  by  the  Church  Building  Society,  7,  Dean's  Yard,  S.W.  This  deed 
must  be  attested  as  regards  the  grantor's  execution  by  two  witnesses,  and 
must  be  enrolled  within  six  months,  as  it  is  in  all  respects  subject  to  the 
Mortmain  and  Charitable  Uses  Act,  1888. 

The  draft  should  be  submitted  for  approval  to  all  societies  to  which  applica- 
tion for  a  grant  of  money  is  made. 

(b')  As  to  the  importance  of  showing  that  the  charity  is  ecclesiastical  where 
it  is  intended  to  provide  against  interference  by  the  parish  council,  see  the 
Local  Government  Act  (56  &  57  Vict.  c.  73),  ss.  14,  75.  JR^  Perry  Almsltau4es% 
(1899)  1  Ch.  21.  In  the  trust  of  a  building  of  a  strictly  non-sectarian  charity 
the  following  provisions  were  inserted  ;  "  The  bldg  shl  not  be  USed  for 

the  pposes  of  any  parlar  church,  religious  body  or  political  pty, 
but  not  so  as  to  prevent  the  committee  from  letting  rooms 
thrin  for  meetgs  of  committees  connected  with  any  parlar 
church,  body  or  pty  provd  that  they  oflFer  to  let  rooms  on  the 
like  terms  for  meetgs  of  committees  of  all  other  churches,  bodies 
or  pties  requirg  the  same."  "  The  institute  shl  be  managed  by 
a  committee  of  12  psons,  4  of  whom  shl  be  nominated  by  the 

district  council  of ,  4  by  the  School  Board ,  and  4  by 

a  local  charity, " 


■-"  1 
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1.  For  the  celebron  of  divine  service  in  accordce  with  the   ^bso.  hi, 
rites   &  ceremonies  of    the   Church   of   England   as  by   law 
established. 

2.  As  a  school  or  schools  for  the  educon  of  chin  &  adults  or 
chin  only  of  the  labourg,  manufacturg  &  other  poorer  classes  in 
the  sd  parish  [district],  accordg  to  the  pples  of  the  Church  of 
England. 

3.  As  a  residce  or  residces  for  a  teacher  or  teachers  of  the  sd 
school  or  schools. 

4.  As  a  class-room^  meetg-room  or  lecture-room  for  members 
of  the  Church  of  England  (c)  for  confirmn  or  communicants' 
classes,  or  for  other  religious  instm,  or  for  secular  instm  of 
members  of  the  Church  of  England. 

5.  As  a  place  of  meetg  for  clerical  meetgs  for  social  confer- 
ences of  the  clergy,  for  district  visitors,  for  committees  of  any 
socs,  parochial  or  orwise,  connected  with  the  Church  of 
England,  &  for  meetgs  to  be  called  in  aid  or  for  the  benefit  of 
any  such  socs. 

(j.  As  a  place  of  meetg  for  a  club  or  clubs  of  the  labourg, 
maiiu£Eu;turg  &  other  poorer  classes  of  the  Church  of  England 
in  the  sd  parish  [district]. 

7.  As  a  lendg  library  for  members  of  the  Church  of 
England. 

8.  For  any  other  meetgs,  or  for  any  other  objects,  ends  or 
pposes  havg  in  view  the  spiritual,  intellectual,  moral  or  social 
wants  of  members  of  the  Church  of  England  in  the  parish 
wch  the  rector  [vicar]  may  think  desirable,  but  so  that  the 

consent  of  the  bishop  of  for  the  time  being  (hinafter 

called  the  Bishop)  be  obtained  thto  if  a  number  not  less  than 
half  of  the  total  number  of  trees  for  the  time  being  shd  require 
such  consent  to  be  obtained. 

Akb  it  is  hbt  decld  that  the  sd  premes  &  any  such  bldgs 
or  bldg  as  a&d  shl  be  in  all  respts  under  the  sole  managemt 
b  control  of  the  rector  [vicar]  subjt  always  to  the  visitg  power 
hinafter  given  to  the  Bishop,  And  that  such  rector  [vicar]  shl 
fix>m  time  to  time  direct  for  what  ppose  or  pposes,  &  in  what 
mner,  the  same  shl  be  used  within  the  limits  hinbfe  laid  down : 


(O  As  to  who  18  a  member  of  Church  of  England,  see  He  Perry  Almthmw^^ 
(1899)  1  Ch.  21. 
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PREG.  III.  And  that  any  school  or  schools  wch  may  be  held  on  the  sd 
premes,  &  the  educon  &  instron  to  be  given  thrin,  shl  be 
under  the  sole  managemt  &  control  of  the  rector  [vicarX 
who  shl  select,  appt,  &  at  his  pleasure  dismiss  the  teacher  or 
teachers  of  the  sd  school  or  schools  [with  this  reservon,  namely, 
that  no  pson  shl  be  appted  to  be  a  teacher  who  is  not  a  bond 
fide  member  of  the  Church  of  England], 

And  it  is  hbt  agrd  &  decld  that  it  shl  be  Iful  for  the 
trees,  their  hrs  &  assns,  if  they  shl  think  it  desii-able,  to  alienate 
&  sell  or  exchange  the  sd  hds  &  premes  hinbfe  granted  & 
conveyed,  or  any  pt  thof,  &  to  rece  any  moy  for  equality  of 
exchange  &  to  apply  the  moy  arisg  from  such  sale  or  given  on 
such  exchange  in  the  pchase  of  other  premes  or  in  the 
improvemt  of  any  premes  used  or  to  be  used  for  the  pposes 
of  this  trust:  Frovd  always  that  no  such  alienon  shl  be 
made  witht  the  consent  in  writg  of  the  Bishop  (a)  And  it  is 
HBY  aord  that  if  any  tree  of  these  psnts  shl  reside  out  of  the 
parish  [district]  for  more  than  12  consecutive  months,  or  if  in 
the  opinion  of  the  Bishop,  rector  [vicar]  &  the  majority  of  the 
trees  to  be  signified  by  writg  signed  by  them  he  shl  openly 
cease  to  be  a  member  of  the  Church  of  England,  he  shl  cease 
to  be  a  tree :  And  it  is  hby  agrd  that  the  power  of  appointg 
a  new  tree  or  trees  of  these  psnts  shl  be  exerciseable  by  the 
rector  [vicar] :  Provd  that  no  person  shl  be  capable  of  being 
apptd  a  tree  of  these  psnts  unless  he  be  a  member  of  the 
Church  of  England:  PaovD  always  &  it  is  hby  decld  that 
the  Bishop  shl  have  the  powers  of  a  visitor  over  the  trust 
premes  &  over  the  managemt  &  control  thof,  &  the  i*ector 
[vicar],  shl  in  all  things  whatsr  pertaing  to  the  sd  trusty  observe 
&  carry  out  all  dirons  or  orders  from  time  to  time  made  or  to 
be  made  by  the  Bishop :  And  it  is  hby  agrd  that  durg  the 
absence,  disability  or  suspension  from  duty  of  the  rector  [vicar] 
or  the  avoidce  of  the  benefice  all  the  powers  &  authorities 
hby  vested  in  the  rector  [vicar],  except  the  power  of  apptg  a 
new  tree  of  these  psnts,  may  be  exercised  by,  &  that  the  power 
of  apptg  a  new  tree  or  trees  of  these  psnts  may  be  exercised 
with  the  consent  in  writing  of  the  Bishop  by  the  officiatg 
minister,  or  if  there  shl  be  more  than  one  such  minister,   by 


(a)  Afl  to  the  other  consent  or  order  required,  see  Vol.  T.,  p.  578,  note. 
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the  principal  officiatg  minister,  of  the  Church  of 


within    ^»»c.  III. 


the  sd  parish  [district]:  Provd  lastly,  that  if  itshd  be  hrafter 
desired  to  use  the  premes  or  any  pt  thof  for  the  pposes  of  a 
duly  consecrated  church,  it  shl  be  Iful  for  the  trees  hrof  with 
consent  of  the  Bishop  by  deed  executed  by  them  to  revoke  & 
make  void  as  to  all  or  any  pt  of  the  sd  premes  the  trusts  hinbfe 
oontd  &  to  convey  the  sd  premes  or  any  pt  thof  to  any  pson  or 
psoDS  or  corporation  duly  authorised  to  rece  the  same  to  be  held 
for  any  of  pposes  of  the  Church  Bldg  Acts.     In  wits,  &c. 


PREO.  IV. 


IV. 

Settlement  by  way  of  Renewable  Trv^t,  of  Freeholds 
and  Leaseholds  {by  trust  for  sale)  and  Stocks  aifid 
Monet,  intended  to  be  devoted  to  Religious  or 
Charitable  purposes,  but  to  remain  Pkivate  Pro- 
perty (6). 

Paeties,  a.  &  B.  (hinafter  called  the  settlors),  1 ;  L.,  M.,  N., 
&  0.  (hinafler  called  the  trees),  2,     Whas  by  an  indre  bearg  Recitals. 


(()  The  editors  venture  to  caU  attention  to  the  remarkable  skill  exhibited   Scheme 
in  this  Precedent,  the  work  of  the  late  Mr.  Key.    The  scheme  of  this  Precedent   embodied 
baa  for  its  object,  as  wiU  be  seen,  the  avoidance  of  the  creation  of  any  trust  of  a   ^^  Prece-  . 


charitable  or  public  nature  ;  so  as  to  exclude  the  application  of  the  Charitable 
Trosts  Acts,  or  (as  to  land)  the  Mortmain  Acts,  and  any  other  existing  or  f  ature 
legislation  or  jurisdiction  affecting  religious  or  charitable  endowments ;  but  at 
the  same  time  to  practically  ensure  that  the  property  shall  be  devoted  to  the 
objects  of  the  particular  community  or  association  by  permission  of  the  persons 
beneficially  interested  under  the  trusts.  The  user  of  the  property  for  the 
contemplated  purposes,  being  merely  permissive,  could  not  of  course  give  rise  to 
sny  legal  right  by  prescription  or  otherwise.  The  scheme  seems  calculated  to 
work  satis&ctorily,  and  to  be  capable  of  extensive  application. 

The  object  in  view  is  attained  by  vesting  an  overriding  power  of  appoint- 
ment in  a  sufficiently  numerous  body  of  persons  composed  of  members  or  friends 
of  the  community.  The  trust  being  a  private  one,  and  not  charitable,  mast  be 
kept  within  the  limits  of  lives  in  being  and  21  years  required  by  the  rule 
against  perpetuities,  and  will  require  renewal  from  time  to  time.  The  over- 
riding power,  as  it  cannot  last  beyond  the  lifetime  of  the  longest  liver  of  the 
donees,  is  necessarily  free  from  objection  in  this  respect.  The  trust  in  default 
of  appointment  might  also  be  extended  to  the  lifetime  of  the  longest  liver  of 
tbe  donees  of  the  power  ;  but  it  is  thought  better  to  limit  it  to  a  fixed  term  of 
31  years,  if  the  donees  or  any  of  them  should  so  long  live.    The  trust  will  be 
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FKBO.  IV. 


Convey- 
ance of 
even  date 
of  free- 
holds and 
leaseholds 
in  trust 
for  sale. 


even  date  with  &  made  betn  the  same  pties  as  &  exted  immedly 
bfe  the  exon  of  these  psnts/the  freehd  hds  specified  in  the  first 
pt  of  the  first  schdle  hrunder  written  have  been  conveyed  by 
the  settlors  unto  &  to  the  use  of  the  trees  in  fee  simple,  &  the 
leasehd  hds  specified  in  the  second  pt  of  the  same  schdle  have 
been  assned  by  the  settlors  unto  the  trees  for  the  residue  of  the 
term  of  yrs  grted  by  the  indre  of  lease  -thrin  specified,  upon 
trust  for  sale  in  mner  thrin  mentd,  &  to  stand  possed  of  the 
clear  surplus  of  the  moys  to  arise  from  the  sale  thof  (aft«r 
paymt  of  expses)  &  of  the  sd  hds  &  of  the  net  rents  &  profits  to 
arise  from  or  in  respt  of  the  same  until  the  sale  thof,  upon  such 
trusts  &   for  such  pposes  &  subjt   to   such   powers,  provons. 


Oyer- 

riding 

power. 


Trusts  in 
default  of 
appoint- 
ment. 


As  to 
trustees. 


Stamp. 


Convey- 
ance in 
trust  for 
sale. 


renewed  as  often  as  may  be  thought  desirable  by  the  execution  under  the  power 
of  appointment  of  a  precisely  similar  declaration  of  trust  mutatis  mvtandiSf  so 
that  the  ultimate  trust  will  never  take  effect  in  possession. 

The  overriding  power  is  vested  in  the  donees  or  the  survivore,  or  a  majority  of 
them,  so  as  to  prevent  difficulty  should  any  of  them  secede  or  dissent ;  and  it 
should  be  vested  in  named  persons,  and  not  in  the  members  for  the  time  being 
of  the  community,  as  there  might  be  a  doubt  as  to  what  constitutes  member- 
ship ;  and  it  is  also  better  to  avoid  giving  the  members  an  interest  as  such. 

The  objects  of  the  trusts  in  de&iult  of  appointment  are  the  donees  of  the 
power  ;  but  a  subsidiary  discretionary  trust  and  power  of  appointment  is  vested 
in  the  trustees  of  the  deed,  which  enables  them  to  exclude  any  of  such  objects 
from  participation.  This  prevents  the  possibility  of  the  overriding  power  of 
appointment  being  affected  by  any  dealing  by  any  of  the  donees  with  the 
interests  taken  by  tbem  in  default  of  appointment,  under  the  doctrine  as  to  the 
puspension  of  powers  by  such  dealings,  which  applies,  although  the  power  is 
vested  in  several  persons  (Hole  v.  Excott,  4  M.  &  C.  187) ;  the  vesting  of  the 
overriding  power  in  a  majority  would  probably  prevent  this  difficulty  from 
arising ;  but  the  subsidiary  power  makes  it  doubly  sure ;  and  it  enables  any 
seceding  or  obnoxious  member  to  be  excluded  without  recourse  being  had  to 
the  overriding  power. 

Having  regard  to  the  powers  vested  in  the  trustees,  they  should  not  be 
among  the  donees  of  the  overriding  power,  or  the  objects  of  the  trust  in  default 
of  appointment.  The  power  of  appointing  new  trustees  is  left  to  the  operation 
of  the  statute  (the  T.  A.,  1893,  s.  10),  so  as  to  be  in  the  surviving  or  continuing 
trustees  ;  but,  if  need  be,  new  trustees  could  be  appointed  under  the  overriding 
power ;  and  recourse  should  be  had  to  this  for  removing  a  trustee  who  is 
objected  to. 

The  declaration  of  trust  will  require  an  ad  valorem  settlement  stamp  on  the 
value  of  the  stocks,  &c.,  settled. 

It  is  by  no  means  clear  whether  the  general  powers  contained  in  this  deed 
may  not  render  the  settled  property  liable  to  estate  duty  on  the  death  of  any 
of  the  persons  named,  in  the  3rd  schedule,  see  the  F.  A.,  1894,  s,  22  (2)  (a)  (ft). 

In  the  case  of  land,  there  will  be  a  conveyance  in  trust  for  sale  of  even  dat« 
(as  recited),  with  the  necessary  powers  of  leasing,  &c.,  similar  to  the  form  used 
in  settlements  (see  p.  543,  and  notes).  This  deed  wiU  remain  standing  without 
any  renewal. 


PRECEDENTS.  271 

decloQS,  &  agrmts,  as  shd  be  ezprd  &  decld  concerng  the  same    pabo.  jy. 

in  &  by  an  indre  thiin  refd  to  as  intdd  to  bear  even  date  with 

&  to  be  made  betn  the  same  pties  as  &  to  be  exted  immedly 

after  the  exou  of  the  now  recitg  indre,  meang  these  psnts,  And 

the  now  recitg  indre  contains  certn  powers  to  the  trees  for 

ezchangg  the  sd  hds  for  other  hds  to  be  conveyed  or  assned  to 

the  trees  upon  the  like  trusts,  &  powers  of  ieasg  &  mtgg  the 

same  until  the  sale  thof,  with  a  declon  that  moys  reced  by  way 

of  fine  on  the  grtg  of  leases  or  for  equality  of  exchange  or  wch 

shd  be  raised  on  mtge  &  wch  shd  not  be  wanted  for  the  pposes 

in  the  now  recitg  indre  mentd,  shd  be  held  by  the  trees  upon 

the  same  or  the  like  trusts  as  if  the  same  had  arisen  from  sales 

as  thrin  mentd,  And  wuas  the  sd  pties  hto  are  desirous  of  de-  Desire  to 

clarg  such  trusts  of  the  clear  surplus  of  the  moys  to  arise  from  f®',^  ^^ 

the  sale  of  the  sd  hds  &  premes  so  conveyed  &  assned  to  the  leaseliolds. 

trees,  or  wch  may  be  taken  in  exchange  as  afsd,  &  of  the  moys 

reced  by  way  of  tine  on  leases,  or  for  equality  on  exchanges,  or 

raised  on  mtge  under  the  powers  of  the  hinbfe  recited  indre,  & 

of  the  income  thof,  &  of  the  sd  hds  &  premes  &  of  the  rents  & 

profits  thof  until  sale,  as  are  hinafter  exprd  &  contd ;  And  whas  Title  to 

the  settlors  are  absolutely  &  beneflly  entled  to  the  sevl  stks,  *  ^ 

funds,  shares,  &  sees,  &  sum  of  cash  mentd  in  the  second  schdle 

hruader  written  &  wch  are   resply  standg   in  the   names  or 

name  or  under  the  legal  control  of  the  settlors  jtly  or  of  one 

of  them  septely,  &  they   are  desirous  of  vestg  such  respive 

stks,  funds,  shares,  sees,  &  cash  in  the  trees  upon  the  trusts 

hinafter  decld  concerng  the  same  ;  And  whas  a  community  or  As  to  re- 

associon  called  "  the "  was  some  time  since  established  J^."* 

k  is  now  existg  at  for  carryg  on  works  of  religion  &  munity. 

charity,  &  the  freehd  &  leasehd  hds  conveyed  &  assned  by  the 

hinbfe  recited  indre,  have  for  some  time  past  been  &  are  at 

pent  being  by  permission  of  the  benefl  owners  thof  occupied, 

used,  &  employed,  &  the  income  of  the  sd  stks,  funds,  shares, 

&  sees  has  been  &  is  being  also  used  &  employed  permissively 

as  afsd  for  the  pposes  of  the  sd  community  or  some  of  such 

pposes ;  And  whas  it  is  contemplated  that  the  sd  hds,  stks,  as  to  per- 

funds,  shares,  sees,  &  cash  may  hrafter  by  permission  of  the  ^^^J^ 

psons  for  the  time  being  beneflly  entled  thto  under  the  trusts  premlMs. 

hinafter  decld  be  occupied,  used,  or  employed  for  the  pposes 

of  the  sd  community  or  some  of  such  pposes,  but  it  is  the 
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PBBc.  IV.  express  object  &  intention  of  the  pties  hto  in  declarg  the  trusts 
hinafter  contd  that  all  the  sd  ppty  &  premes  shl  be  &  remain 
strictly  private  ppty,  &  so  as  to  be  wholly  unfettered  by  &  free 
from  any  trust  whatever  in  favour  of  the  sd  community  or  any 
of  the  pposes  thof,  or  any  trust  of  a  religious,  charitable,  or 
public  nature,  &  to  the  intent  that  the  occupon,  use,  & 
employmt  of  the  same  for  the  pposes  of  the  sd  community  if 
&  for  so  long  as  such  occupon,  use,  or  employmt  may  con- 
tinue, shl  remain  &  be  entirely  permissive  &  shl  not  create  or 
give  rise  to  any  rt  whatever  on  the  pt  of  the  sd  community  in 
Intention    respt  thof :  And  WHAS  the  sd  respive  stks,  funds,  shares,  sees, 

to  tninsfBr 

stocks.        &  <^^^  ^6  ^^^^  ^o  ^  forthwith  transferred  &  pd  or  made  over 
Aflto  to  the  sd  trees;  And  whas  further  stks,  funds,  shares,  sees, 

Mt^-'^        or  moys  may  possibly  hrafber  be  transferred  or  pd  or  made 
ment         over  by  or  by  the  diron  of  the  settlors  or  one  of  them  to  the 
trees  or  tree  for  the  time  being  of  these  psnts  to  be  held  upon 
Wit-  the  trusts  hro£      NOW  THIS    INDRE  WITNETH  &  it  is 

nfissetii 

J.   .    '       hby  agrd  &  decld  that  the  said  trees  &  the  survors  &  survor  of 

tion  of        them   &   other  the  trees  or  tree  for  the  time  being  of  these 

***"**'  psnts  (all  of  whom  are  intd  to  be  hinafter  included  under  the 

designon  of  "  the  sd  trees ")  shl  stand  possed  of  &  intted  in 

the  clear  surplus  of  the  moys  to  arise  from  the  sale  of  the  sd 

freehd  &  leasehd  hds  &  premes  so  conveyed  &  assned  to  them 

by  the  hinbfe  recited  indre  of  even  date  hwith  as  a&d,  or  wch 

may  at  any  time  or  times  be  taken  in  exchange  under  the  a&d 

power  of  exchange,  &  also  of  the  moys  to  be  reced  by  the  ad 

trees  by  way  of  fine  on  leases  or  for  equality  on  exchanges,  or 

wch  may  be  raised  on  mtge  under  the  powers  of  the  sd  indre 

of  even  date  hwith  &  may  not  be  wanted  for  the  pposes  thof 

as  a&d  (after  paymt  of  expses),  &  of  the  income  of  all  such 

moys  as  afed,  &  also  of  the  sd  stks,  funds,  shares,  sees,  &  cash 

mentd  in  the  second  schdle  hto  when  the  same  shl  have  been 

transferred  &  pd  or  made  over  to  the  sd  trees  as  a&d,  &  of  the 

income  thof  resply,  &  also  of  the  sd  freehd  &  leasehd  hds  & 

premes  conveyed  &  assned  by  the  sd  indre  of  even  date  hwith 

or  wch  may  be  taken  in  exchange  as  afsd  &  the  net  rents  & 

profits  (hinafter  called  the  income)  thof  until  sale  thof  Upon 

As  persons  the  trusts  foUg,  that  is  to  say  Upon  trust  for  such  pson  or 

thM   ^     psons,  for  such  pposes  &  in  such  manner  &  with,  under,  &  subjt 

schedule      to  such  powers,  proves,    &  declons  in  all  respts  as  the  sevl 
or  siir> 
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psons  named  &  descd  in  the  third  schdle  hto  or  the  survors  or   ^^^'  iv. 
survor  of  such  psons  or  a  majority  of  such  psons  or  of  such  vivoraora 
survors  shl  from  time  to  time  or  at  any  time  hrafter  by  deed,  majority 
revocable  or  irrevocable  appt  or  direct,  And  in  default  of  &  appoint, 
siibjt  to  any  such  apptmt  or  diron  &  so  far  as  no  such  apptmt 
or  diron  shl  extend,  Upon  trust  durg  the  term  of  21  yrs  from  in  default 
the  date  of  these  psnts,  in  case  the  sd  psons  named  &  descd  in  ^jy^^^t'*' 
the  third  schdle  hto  or  any  of  them  shl  so  long  live,  to  pay  or  for  21 
apply  the  income  of  all  &  singr  the  sd  trust  premes  (includg  i,^come  for 
in  such  income  the  sd  sum  of  cash)  to  or  for  or  to  permit  the  ®"c^'  P«r- 

SODS 

same  to  be  reed,  used,  or  enjoyed  by  or  for,  &  to  permit  such 
of  the  sd  hds  as  shl  for  the  time  being  be  unsold,  to  be 
tKCupied,  used,  or  enjoyed  by  or  for,  the  psonal  &  individual 
mtce,  residce,  board,  lodgg,  support,  or  benefit  of  all  or 
such  one  or  more  exclusively  of  the  others  or  other  of  the 
psons  named  &  descd  in  the  sd  third  schdle  hto,  or  of  the 
tiurvors  for  the  time  being  of  them  as  the  said  trees  shl  in 
their  abolute  &  uncontrolled  &  uncontrollable  discron  from 
lime  to  time  by  writg  under  their  hands  direct  or  appt 
or,  witht  any  such  diron  or  apptmt  in  writg,  shl  think  fit 
to  permit  to  become  objects  of  this  psnt  trust  &  in  such 
mner  in  all  respts  as  shl  be  so  directed,  apptd,  or  pennitted, 
&  so  that  in  the  absence  of  any  such  diron  or  apptmt  in  writg 
as  afsd  or  any  written  expression  of  intention  by  the  sd 
trees  to  the  contrary  &  subjt  to  such  diron,  apptmt,  or 
expression  of  intention  (if  any),  the  it  to  the  benefl  rect, 
enjoymt,  occupon,  or  use  of  such  income,  hds,  &  premes,  shl 
darg  the  term  afsd  be  considered  to  be  vested  from  time  to 
time  in  all  the  sd  psons  named  &  descd  in  the  third  schdle 
hto  or  such  of  them  as  shl  for  the  time  being  be  livg  in 
eql  shares;  Provd  ALWAYS  &  it  is  further  decld  (but  subjt  The  like  as 
always  to  the  overridg  power  of  apptmt  hinbfe  contd  as  ^  ^^* 
afsd)  that  the  whole  or  any  pt  of  the  capl  of  the  sd  trust 
ppty  &  premes  may  at  any  time  durg  the  continuce  of  the 
ad  term  of  21  yrs  be  pd,  transferred,  or  applied  by  the  trees 
or  by  their  written  diron  or  authority,  or  by  their  permission 
&  witht  any  such  diron  or  authority  in  writg  (if  the  case  so 
permits)  unto  or  for  the  psonal  &  individual  benefit  or  use 
of  all  or  any  one  or  more  of  the  sd  psons  named  &  descd  in 
the  third  schdle  hto  or  of  the  survors  for  the  time  being  of 
K.E. — VOL.  II.  18 
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PSXO.  IV. 
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use  by 
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manity. 
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end  of  21 
years  for 
survivors 
of  same 
persons  as 
trustees 
appoint. 


In  default 
equally. 


Powers  of 
manage- 
ment, &c. 


them,  as  the  sd  trees  ia  their  absolute  discron  may  think  fit, 
in  like  mner    as    the    income    thof   is    hinbfe    directed    or 
authorised  to  be  pd  or  applied,  &  so  that  the  sd  trees  shl  be 
free  from  all  responsibility  in  respt  of  such  paymt,  transfer, 
or  applioon;    Frovd  also  &  it  is  hby    exply   decld   that   in 
case  the  income  or  capl  of  the  sd  trust  ppty  &  premes  or  the 
sd  unsold  hds  or  any  pt  thof  resply  shl  at  any  time  or  times 
by  permission  (whether  express  or  implied)  of  the  psons  for 
the  time  being  beneflly  entled  to  the  rect/  eujoymt,  occupon, 
or  use  thof  under  the  trusts  hinbfe  decld,  or  witht  objon  in 
vrritg  made  to  the  sd  trees  by  such  psons  or  any  of  them,  be 
reced,  used,  applied,  employed,   occupied,  or  enjoyed  for  the 
pposes  of  the  sd  community  or  any  of  such  pposes  or  in  any 
other  mner  not  in  accordce  with  the  trusts  hinbfe  decld,  the 
trees  shl  not,  unless  &  until  they  shl  rece  such  objon  in  writg 
as  afsd,   be    under   any   liability   or   responsibility  whatsr  in 
respt   of    such   rect,    use,    applicon,    employmt,    occupon,   or 
enjoymt;  And  it  is  rby  further  decld  that  from  &  after  the 
expiron  or  sooner  determinon  of  the  sd  term  of  21  yrs  (&  in 
default  of  &  subject  to  any  apptmt  under  the  overridg  power 
of  apptmt  hinbfe  /;ontd  as  afsd)  the  sd  trees  shl  stand  &  be 
possed  of  &  inttd  in  the  capl  &  income  of  all  the  sd  trust 
ppty  &  premes  or  so  much  thof  resply  as  shl  not  have  been 
applied  or  disposed   of  under   the   trusts   or   powers    hinbfe 
contd  &  of  the  sd  unsold  hds,  upon  the  trusts  foUg,  that  is  to 
say  if  the  sd  term  shl  expire  by  the  efflux  of  time,  Upon  trust 
for  all  or  such  one  or  more  exclusively  of  the  others  or  other 
of  such  of  the  sd  psons  named  &  descd  in  the  third  schdle  hto 
as  shl  be  livg  at  the  expiron  of  the  sd  term  of  21  yrs  as  the 
sd  trees  shl  bfe  such  expiron  by  any  deed  or  deeds  with  or 
witht  power  of  revocon  &  new  apptmt  appt ;  And  in  default  & 
subjt  to  any  such  apptmt  Upon  trust  for  such  of  the  sevl  psons 
named  &  desod  in  the  third  schdle  hto  as  shl  be  livg  at  the 
expiron  of  the  afsd  term,  &  if  more  than  one  in  eql  shares 
as  tenants  in  common  as  psonal  este  :  But  if  the  sd  term  shl 
determine  before  the  expiron  of  the  sd  period  of  21  years,  then 
upon  such  trusts  as  the  sd  trees  shl  before  the  expiron  of  such 
period  appt  &  in  default  of  &  subjt  to  any  such  apptmt  upon 
trust  for  the  psons  named  in  the  third  schdle  hrto  in  eql 
shares  as  tenants  in  common  as  psonal  este.     Provd  ALWAYS 
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&  it  lis  hby  agrd  &  decld  that  it  shl  be  Iful  for  the  ad  ti-ees  to    Pi^ajv. 

manage  or  superintend  the  managemt  of  the  sd  unsold  hds  & 

premes  in  all  respts  &  to  erect,  pull  down,  rebuild,  add  to, 

enlarge,   alter,   &  repair,   houses   &  other  bldgs    &  erons,  & 

to  drain  &  orwise  improve  the  same,  &  to  exte  such  other 

works  thron  as  may  be  deemed  expedient,  with  all  the  powers 

in  that  behalf  of  absolute  owners,  &  also  from  time  to  time  or 

at  any  time  to  delegate  all  or  any  of  such  powers  of  managemt 

&  other  powers  last  afsd  to  or  permit  the  same  to  be  exercised 

by  any  other  pson  or  psons  (whether  beneflly  inttd  under  the 

trusts  hinbfe  contd  or  not),  witht  incurrg  any  responsibility 

for  the  acts  or  defaults  of  any  such  pson  or  psons  or  auy  loss 

or  damage  thby  occasd,  And  to  pay  the  expses  incurred  in  the 

exercise  of  the  powers  of  managemt  &  other  powers  lastly 

hinbfe  contd  or  permit  the  same  to  be  pd  out  of  the  income  or 

capl  of  the  sd  trust  premes  as  may  be  thought  fit ;  Phovd  also  Powers  of 

k  it  is  hby  further  decld  that  any  moys  whether  constitug  or  ment,  Ac.,. 

representg  capl  or  income  wch  may  at  any  time  be  in  the  *»idvary- 

hands  of  the  sd  trees  subjt  to  the  trusts  of  these  psnts  may  at 

the  absolute  discron  of  the  sd  trees  be  invested  in  the  names 

or  under  the  jt  legal  control  of  the  sd  trees,  or  not  less  than 

three  of  them,  in  or  upon  any  of  the  investmts  or  applied  & 

disposed  of  in  any  of  the  modes  next  hinafter  mentd  &  not 

orwise,  &  any  such    investmts    may   at   the    like   discron   be 

varied  or  transposed  into  or  for  others  of  any  nature  hinafter 

authorised,  that  is  to  say,  in  or  upon  investmts,  see  Settle- 

HENTS,  pp.  459  et  seq. ;  or  in  paymt  of  any  calls  wch  may  be 

made  upon  any  shares  for  the  time  being  held  upon  the  trusts  iududing 

of  th^e  psnts,  or  in  the  pchase   of  any  freehd,   copyhd,   or  chLe^f 

leasehd  hds  in  England  or  Wales,  such  leasehd  hds  to  have  ^^^ 

terms    of  not  less   than  yrs   unexpired  at  the  time  of 

pchase,  or  in  paymt  of  any  fine  payable  on  takg  or  renewg 
any  lease  of  any  hds  for  the  pposes  of  the  trusts  of  the  sd 
iiidre  of  even  date  hwith  or  these  psnts,  or  of  any  moy 
payable  for  equality  on  any  exchange  of  any  hds  for  the  time 
being  subjt  to  the  trusts  of  the  sd  indre  of  even  date  hwith  or 
of  these  psnts,  or  for  the  enfranchisemt  of  any  copyhd  hds  for 
the  time  being  subjt  to  the  sd  trusts,  or  in  the  dischge, 
pchase,  or  redmon  of  any  mtge,  anny,  or  other  incumbce,  or 
of  land  tax,  tithe  rent-chge,  or  any  chief  rent,  quit  rent,  or 

1«  2 
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p&Bc.  jv.    rent-chge  on  or  affectg  any  hds  for  the  time  being  held  upon 

the  trusts  of  the  sd  indre  of  even  date  hwith  or  of  these  psnts, 

or   in  paymt  of  the  expses   of  puUg  down,   rebldg,  addg  to, 

enlargg,   repairg,    alterg,   or   improvg   any   houses,    bldgs,    or 

erons  standg  or  being  on  any  lands  for  the  time  being  held 

upon  the  trusts  of  the  sd  indre  of  even  date  hwith  or  of  these 

psnts,  or  of  erectg  or  bldg  any  new  bldgs  or  erons  thron,  or  of 

draing  or   improvg  any   such   lands,  houses,  bldgs,  or  erons. 

And  it  is  hby  agrd  &  decld  that  any  stks,  funds,  shares,  or 

sees  in  or  upon  wch  any  such  moys  as  afsd  shl  he  invested  as 

afsd  &  the  income  thof  shl  be  held  &  applied   upon  the  like 

trusts  as  the  moys    so  invested  &  the  income  thof  wd  have 

been  held  or  applicable  if  the  same  had  not  been  so  invested 

&  any  hds  pchased  or  taken  in  exchange  or  on  lease  or  onvise 

acquired  under  the  trusts  &  powers  afsd  shl  be  conveyed  to  or 

vested  in  the  sd  trees  accdg  to  law,  to  be  held  upon   the  same 

or  the  like  trusts  as  are  decld  by  the  sd  indre  of  even  date 

hwith  or  of  these  psnts  concemg  the  hds  conveyed  or  assnd 

by  the  sd   indre  of  even  date  hwith,  And  the  sd  trees  may 

accept   such   title   to  any  hds  pchasd    or  or  wise   acquired  or 

taken  in  exchange  or  on  mtge  or  orwise  as  hinbfe  or  by  the  sd 

indre    of   even    date   hwith    provd,    as    shl    be    deemed  pper 

although    not    strictly   marketable ;    Provd   that   nothg   hrin 

contd  shl  authorise  investmts  in  sees  passg  to  the  bearer  by 

Power  to     mere  delivery;  Provd  always  &  it  is  hby  decld  that  any  moys, 

open  bank-  whether   constitutg   or  representg  income    or   capl,  wch  may 

iug  ac-        fpQijj  ^ijjjQ  iQ  time  be  in  the  hands  of  the  sd  trees  subit  to  the 

count  111  ,  . 

their  own    trusts  of  the  sd  indre  of  even  date  hwith  or  of  these  psnts» 
names.        ^^^  ^^  ^^^,  ^jj^^  ^ye  pd  by  the  sd  trees  into  the Bank  or 

.    into  any  other  bank  to  an  acct  to  be  kept  in  the  names  of  the 

Or  in  the     sd  trees ;  Provd  further  &  it  is  hby  exply  decld  that  any 

other^^^      moys  constitutg  or  representg   income   subjt  to  the  tinists  of 

parties.       the  sd  indre  of  even  date  hwith  or  of  these  psnts,  &  also  any 

moys  constitutg  or  representg  capl  so  subjt  wch  shl  have  been 

appropiiated  (whethei*  exply  or  by  implicon)  by  the  sd  trees 

so  as  to  be  applicable  as  income  for  the  ppose  of  such  trusts, 

may  in  the  absence  of  any  diron  to  the  contrary  by  or  on  the 

pt  of   the  psons   or   pson  beneflly  eutled  to  or  inttd  in  such 

moys  under  the  trusts  hinbfe  decld  or  any  of  such  psons  & 

witht  the  necessity  for  any  express  authority  from  such   psons 
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or  paon,  be  pd  by  the  sd  trees  into  the Bank  or  into  any    prbc^v. 

other  bank,  to  an  acct  to  be  kept  in  the  name  or  names  of 
such  one  or  more  of  the  psons  named  in  the  sd  third  schdle 
hto  as  the  sd  trees  shl  from  time  to  time  in  their  absolute 
discron  think  fit,  &  every  such  paymt  shl  be  deemed  valid  & 
effectual  as  a  paymt  to  or  on  acct  of  the  psons  or  pson  for  the 
time  being  beneflly  entled  to  such  moys  under  the  trusts  afsd, 
&  the  entry  thof  in  the  pass-book  relatg  to  the  acct  to  wch 
such  moys  shl  be  so  pd  shl  be  an  absolute  dischge  &  acquittce 
for  the  moys  so  pd  to  the  sd  trees  who  shl  not  be  in  any  mner 
concerned  to  see  or  enquire  as  to  the  applicon  thof  or  be  in  any 
mner  liable  for  the  loss  or  misapplicon  thof;  Provd  always  &  Power  to 
it  is  hby  decld  that  the  sd  trees  shl  have  the  fullest  &  most  tions,  com- 
ample  powers  of  determing  all  questions  &  mres  of  doubt  pi^™i8«» 
arisg  in  the  exon  of  the  trusts  of  the  sd  indre  of  even  date 
hwith  &  these  psnts,  And  also  to  settle  accts  &  to  compromise, 
compound,  refer  to  arbitron,  rele,  abandon,  submit  to,  & 
arrange  any  claims,  demands,  actions,  pcdgs,  disputes,  & 
things  relat<2f  to  the  sd  trust  premes  &  to  exte  &  enter  into  all 
soch  deeds,  agrmts,  &  instrumts,  &  do  all  such  other  acts  & 
things  as  may  be  deemed  pper  for  any  of  such  pposes  witht 
being  responsible  for  loss  or  for  any  exercise  of  any  such 
discronary  powers  &  so  as  conclusively  &  effectually  to  bind 
all  psons  inttd  hrunder.  Power  to  employ  agents,  p.  521 ;  And  Proviso  as 
IT  IS  HBY  further  agrd  &  decld  that  in  case  at  any  time  or  ^^^  J' 
times  hrafter  any  further  stks,  fimds,  shares,  sees,  or  moys  further 
shl  be  transferred  or  pd  by  or  by  the  diron  of  the  settlors 
or  eir  of  them  to  the  trees,  &  such  transfer  or  paymt  shl 
be  evidenced  or  recorded  by  a  mem  or  other  documt  en- 
dorsed on  these  psnts  or  orwise  &  signed  by  such  settlors  or 
settlor,  then  &  in  such  case  &  in  the  absence  of  or  subjt  to 
any  express  declon  of  trust  or  intention  of  the  settlors  or  such 
one  of  them  to  the  contrary,  the  stks,  funds,  shares,  secs^  or 
moys  so  transferred  or  pd  shl  be  held  by  the  trees  upon  the 
like  trusts  &  subjt  to  the  like  {)owers  &  provons  (so  far  as 
subfiistg)  as  are  hinbfe  decld  &  contd  concerng  the  stks, 
funds,  shares,  sees,  &  moys  comprd  in  the  second  schdle  hto ; 
Provd  always  &  it  is  hby  decld  that  all  the  powers  &  discrons  Provision 

_^         as  to  sole 

tni8tee(a). 
(a)  If  the  commimitj  is  for  religious  purposes  it  may  be  convenient  to 
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PREC.  IV.  hby  given  to  or  vested  in  the  trees  shl  be  exercisable  by  a  sole 
tree  for  the  time  being.     Ik  wits,  &c, 

IFirst  Schdle — Freehda  &  leaaehdsJ} 

[^Secand  Sclidle — Sties,  cfec] 

[Third  SchdU— Names  &  descriptions  of  donees  of  overridg 

power.2 


V. 

PBEc.  r.  A  Diocesan  Trust  Deed  (a). 

Know  all  men  by  these  psnts  that  we, , &  - 

do  hby  constitute  ourselves  trees  to  be  known  as  the  " 


diocesan   trees  "   for  the  pposes  &  with  the  powers   hinafter 
mentd,  &  do  hby  declare  that 

1. — These  psnts  may  be  referred  to  in  any  doc  as  the  ** 

diocesan  trust  deed,  18 — ." 


provide  that  if  any  of  the  persons  mentioned  in  the  3rd  schedule  or  a  trustee 
changes  his  religion,  his  rights  under  the  deed  shall  cease  as  if  he  were  dead, 
see  pp:  268  and  288. 

(a)  The  object  of  this  deed  is  to  enable  gifts  for  church  purposes  to  be  made 
to  trustees,  called  "diocesan  trustees,"  who  are  as  far  as  possible  freed  from 
responsibility,  while  powers  of  management  are  vested  in  other  bodies  of 
trustees  called  **  administrative  trustees."  Although  the  Precedent  will  be  bat 
rarely  used,  many  of  the  provisions  may  be  found  convenient  in  charitable 
trust  deeds. 
Disesta-  Where  it  was  considered  necessary  to  provide  expressly  against  disestablish^ 

blJshment.  ment,  the  following  provisions  were  inserted  :  "  The   *  Bishop  '  shl  mean 

the  Bishop  of &  his  succors,  &  if  at  any  time  the  Bishop 

shl  cease  to  be  a  corporon  sole,  the  pson  who  shl  for  the  time 
being  dischge  the  spiritual   functions   now  exercised  by  the 

Bishop  of *  The  Diocese '  shl  mean  the  district  over  wch 

the  Bishop  shl  for  the  time  being  exercise  spiritual  jurisdon. 
'The  Church  of  England'  shl  mean  the  clergy  &  laity  of  the 
Episcopal  Church  for  the  time  being  in  communion  with  & 
submitg  to  the  spiritual  jurisdon  of  the  Bishop,  &  havg  the 
same  spiritual  organizon,  niinistron,  doctrine,  &  discipline  as  at 
the  psnt  time,  or  as  near  thereto  as  the  laws  &  canons  for  the 
time  being  in  force  shl  admit." 
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2. — In  these  psnts  &  in  the  regulons  hinafter  mentd  &  in    pkio.  r. 
any  doc  expd  to  be  supplemental   or  referrg  hto  unless  the 
contrary  appears. 

(i)  "  The  bishop "  shl  mean  the  Bishop  of for  the  Defini- 

time  being  ^^^^ 

(li)  *'  The  diocese  "  shl  mean  the  psnt  Diocese  of 


<iii)  "  The  trees  "  shl  mean  the  pties  to  these  psnts  &  the 
survors  or  survor   of  them,  or  other  the  trees  or 
tree  for  the  time  being  of  these  psnts. 
^iv)  **  The  regulons"  shl  mean  the  regulons  made  by  the 
trees  in  mner  hinafter  provd. 
3. — The  trees  may  acquire  real  &  psonal  ppty  of  any  nature, 
&  may  apply  the  same  &  the  income  thof  for,  or  towards,  all  or 
any  of  the  pposes  hinafter  mentd  for  the  bcDcBt  of  members  of 
the  Church  of  England  within  the  diocese,  that  is  to  say : — 

(i)  Making  donons  or  subscriptions  to  any  socy,  institon,  Objects  of 
trust,  organizon,  or  charity  now  existg  or  hrafter  to  *"*•*• 
exist, 
(li)  In  acquirg  sites  for,  &  bldg,  restorg,  alterg,  enlargg, 
maintaing,   &   endowg  chnrclies,  chapels,  whether 
intd  to  be  conseci-ated  or  not,  churchyards,  burial 
grounds,  hospitals,  colleges,  schools,  school  houses, 
houses  of  residence  for  any  ppose,  mission   halls, 
parish  rooms,  clubs,  institutes,  &  other  bldgs. 
^iii)  Providg,  maintaing,  cxtendg,  &  testg  by  examinon  or 

orwise  educon  &  religious  instruction, 
^iv)  Providg,  increasg,  or  contiibutg  towards  the  stipends 
of    &    the    relief  of    ministers,   curates,    teachers, 
organists,  choristers,  &  other  officers  &  assistants, 
whether  clerical  or  lay,  of  the  Church  of  England, 
&  of  their  widows  &  families. 
l(v)  Genlly  in  the  uncontrolled  discron  of  the  trees  providg 
for  the  n\ic.e  &  furtherce  of  the  intts  of  the  Church 
of  England  within  or  in  conuon  with  the  diocese, 
(vi)  Being   all    such    things  as    may   to  them   in    their 
nnconiroUed    discron   appear    to   be   incidental  or 
conducive  to  the  pposes  afsd  or  any  of  them. 
Provd  that  any  applicon    for  any   of  the   pposes   afsd   shl 
he  valid,  though    the    benefits   thof  may  incidentally  extend 
to  members  of  the  Church  of  England  outside  the  diocese,  or  to 
(isons  wlio  are  not  members  of  the  Church  of  England. 
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4. — (i)  Where  ppty  is  vested  in  the  trees  for  the  genl  pposes 

of  the  trust,  or  where  no  trusts  are  decld  thof^  the 

trees  shl  in  their  uncontrolled  discron  apply  such, 

ppty  &  the  income  thof  for,  or  towards  all  or  any 

of  the  pposes  roentd  in  the  third  clause  of  these- 

psnts.     Such  ppty  is  hinafter  refd  to  as  "  ppty  held 

for  the  genl  pposes  of  the  trust." 

(ii)  Where  ppty  is  vested  in    the  trees,  &  any  special 

trusts  are  decld  thof  by  the  instnirat  creatg  the 

trust,  the  trees  shl  apply  such  ppty  &  the  incoine- 

thof  in  accordce  with  such  special  trusts,  &  subjt 

to  such  trusts  if  there  shl  be  a  surplus  of  such  ppty 

or  of  the  income  thof  after  satisfyg  the  pposes  o£ 

the  trusts  so  decld  the  trees  shl  in  their  uncontrolled 

discron  apply  such  surplus  for  or  towards  all  or  any 

of  the  pposes  mentd  in  the  third  clause  of  these 

psnts.     Such  ppty  is  hinafler  refd  to  as  ''  ppty  held 

on  special  trusts." 

(iii)  The  provons  of  these  psnts  (subject  to  such  modificons 

thof,  if  any,  as  may  be  decld  by  the  instrumt  creatg 

the  trust)  shl  apply  to   ppty  held  for  the    genl 

pposes  of  the  trust  &  to  ppty  held  on  special  trusts 

&  the  income  thof  resply. 

5. —  It  shl  be  Iful  for  the  trees  to  pay  or  transfer  any  ppty 

held  by  them  for  the  genl  pposes  of  the  trust  to  any  pson  or 

psons,  or  to  a  corporon,  who  shl  undertake  to  apply  the  same 

for  or  towards  such  of  the  pposes  mentd  in  the  third  clause  of 

these  psnts  as  may  be  determined  by  the  trees,  witht  the  trees. 

being  responsible  or  liable  for  any  loss  or  misapplicon  thof. 

6. — Ppty  held  for  the  genl  pposes  of  the  trust  shl  not  be 
applied  for  any  of  the  pposes  mentd  in  the  third  clause  of  these 
psnts  wch  are  not  charitable  after  the  expiron  of  20  yrs  after 
the  death  of  the  survor  of  the  issue  of  Her  Majesty  the  Queen 
who  shl  be  livg  at  the  time  when  such  ppty  (or  if  a  change  or 
investmt  shl  have  taken  place  at  the  time  when  the  ppty  wclk 
such  investmts  then  represent)  was  acquired  by  the  trees. 

7. — When  ppty  is  held  on  special  trusts  wch  are  not 
charitable  then  on  the  expiron  of  20  yrs  from  the  death  of  the 
survor  of  the  issue  of  Her  Majesty  the  Queen,  who  shl  be  livg: 
at  the  date  of  the  foundation  of  such  special  trusts,  the  trees. 
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sU  hold   such  ppty  dischgd  from  the  special  trusts  for  such  of    J^Rw?-  v. 
the  pposes  mentd  in  the  third  clause  of  these  psnts  as  shl  be 
charitable. 
8. — ^The  trees  shl  have  power  to  accept  or  decline  any  ppty  As  to 

accepting^ 

or  any  trust.  property. 

9. — (i)  The  trees  shl  not  accept  any  trust  wch  shl  entail  on 
them  any  psonal  liability  to  make  any  paymts 
(except  rates  or  taxes)  to  any  pson  or  psons  other 
than  the  objects  of  the  trust,  or  to  improve, 
maintain,  or  repair  any  ppty,  or  to  insure  any  ppty 
against  loss  or  damage  by  fire, 
(ii)  It  shl  be  Iful  but  not  incumbent  for  the  trees  to  pay 
or  dischge  any  rent  or  other  outgoings,  charges,  or 
.  paymts  in  respt  of  any  ppty  held  by  them  eir  for 
the  genl  pposes  of  the  trust  or  on  special  trusts,  & 
to  improve,  maintain,  or  repair  any  such  ppty,  & 
to  insure  the  same  agst  loss  or  damage  by  fire,  & 
to  defray  the  costs  &  expses  (includg  surveyor's  or 
agent's  fees)  incurred  by  them  in  so  doing  out  of 
the  income  or  capl  of  that  ppty,  or  if  such  income 
or  capl  shl  prove  insuift,  then  out  of  the  income  or 
capl  of  any  ppty  held  for  the  genl  pposes  of  the 
trust,  or  in  the  case  of  ppty  held  on  special  trusts 
at  the  discron  of  the  trees  wholly  or.  partially  out 
of  the  income  or  capl  of  ppty  held  for  the  genl 
pposes  of  the  trust, 
(iii)  Where  the  trees  consider  it  desirable  to  pchase  or 
accept  trusts   of  leasehds  (a)  or  any   other  ppty 


(a)  The  Mortmain  Act,  1SS8,  s.  4,  renders  a  lease  for  charitable  purposes.    Leases  for 
except  those  mentioned  in  the  third  part  of  the  Act,  void  if  it  contains  a  re-   charitable 
ttrration  of   a  rent,  other  than  a  nominal  rent,  or  any  provision  except  as   r^irposes. 
mentioned  in  s.  4,  in  favour  of  the  grantor.    But  the  Act  does  not  prohibit  a 
lease  containing  no  reservation  of  rent  and  no  other  provision  in  favour  of  the 
grantor;  nor  does  it   prohibit  the  assignment  of  a  lease  subject  to  rent  and 
oorenants,  but  the  usual  covenant  of  indemnity  by  the  assignee  would  render 
the  assignment  void  under  s.  4. 

There  appears  to  be  no  objection  to  granting  a  lease  at  a  rent  and  containing 
provisions  in  favour  of  the  grantee  for  any  of  the  purposes  mentioned  in  the 
third  part  of  the  Act. 

It  should  perhaps  be  noticed  that  the  diocesan  trustees  are  not  "  a  society  or 
a  body  of  persons "  within  s.  7,  sub-s.  ii.  If  this  were  the  case,  it  would  be 
poirible  to  evade  the  provisions  of  the  second  part  of  the  Act  by  merely 
forming  a  committee  for  the  purpose  of  carrying  out  any  charitable  purpose^ 
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PREC.  V.  imposg  a  psonal  liability  on  the  legal  owner  thof 

for  the  time  being  to  pay  rent  or  outgoings,  or  to 
pform  any  covt,  they  may  cause  the  legal  este  in 
such  ppty  to  be  vested  in  any  pson  or  psons  willg 
to  accept  the  same  upon  such  terms  of  indemnity' 
as  may  be  agrd  upon  out  of  the  income  or  capl  of 
that  ppty,  or  cut  of  the  income  or  capl  of  ppty 
held  for  the  genl  pposes  of  the  trust,  or  partly  in 
one  way  &  partly  in  anor,  &  subjt  to  such 
indemnity  upon  trust  to  sell  the  same  when  so 
required  by  the  trees  &  to  pay  the  moys  arisg 
from  such  sale  to  the  trees,  or  as  they  shl  direct  & 
upon  trust  until  sale  to  pay  the  income  of  such 
ppty,  or  of  the  unsold  pt  thof  to  the  trees  or  as 
they  shl  direct,  &  to  deal  with  such  ppty  or  the 
unsold  pt  thof  in  all  respts  as  the  trees  shl  direct, 
(iv)  The  trees  shl  have  power  to  chge  the  ppty  vested  or 
agi'd  to  be  vested  in  any  pson  or  psons  under  the 
precedg  sub-clause,  or  the  income  thof,  or  the 
income  or  capl  of  the  ppty  held  for  the  genl  pposes 
of  the  trust,  or  any  pt  thof,  in  such  mner  as  they 
may  think  pper  for  givg  effect  to  the  indemnity 
mentd  in  the  precedg  sub-clause. 
Power  of         10. — Where  ppty  is  vested   in  the  trees  they  may  at  their 

trnfitees.        *» 

discron 

(i)  Apply   the   whole   or   any  pt  thof,  whether  capl  or 

income, 

(d)  In  or  towards  paymt  of  the  expses  of  the  trust, 

provd  that  the  genl  expses  of  the  trust  shl 

not  be   pd  out  of   ppty  held  on  special 

trusts. 
(6)  For  or  towards  all  or  any  of  the  pposes  mentd 

in  the  third  clause  of  these  psnts. 


and  taking  a  conveyance  to  trustees  for  them.    Probably  the  "body  of  per- 
sons "  means  not  persons  who  are  to  manage,  but  persons  who  are  to  benefit  by, 

the  charity. 

A  grant  of  a  lease  at  a  rent  for  the  site  of  a  church,  &c.,  cannot  be  made 
under  36  &  37  Vict.  c.  50,  as  such  a  lease  is  not  "  a  gift,  sale,  or  exchange,  in  fee 
simple,"  but  there  appears  to  be  no  objection  to  making  an  assignment  for  that 
purpose,  either  by  way  of  gift  or  sale  of  such  a  lease. 
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(ii)  Raise  moy  by  mtgg  the  same  or  any  pt  thof,  but  so    p»«o-  ▼• 
that  oo  mtgee  shl  be  concerned  to  enquire  into  the 
necessity  or  propriety  of  raisg  moy  or  as  to  the  amt 
required, 
(iii)  Sell  the  same  or  any  pt  thof  &  concur  in  makg  par- 
tition  or   exchange  thof  or  of  any  pt  thof  with 
power  to  give  or  rece  moy  for  eqlity  of  exchange 
or  partition  &  to  exte  any  convces  for  the  pposes 
afed. 
(iv)  Exercise  over  the  same  all  the  powers  of  leasg  &  of 
acceptg  surrenders  of  leases  conferred  on  a  tenant 
for  life  by  the  S.  L.  Acts,  1882  to  1890,  or  any  Acts 
for  the  time  being  in  force  amendg  or  re-enactg 
the  same, 
(v)  Invest  any  moy  in  their  hands  in  any  mner  in  wch 
accdg  to  the  law  for  the  time  being  in  force  trust 
moys  may  be  invested,  or  in  the  pchase  of  freehd, 
copyhd,  or  leasehd  hds,  with  power  from  time  to 
time  to  vary  such  investrats. 
(vi)  Make  investmts  in  the  names  of  four  only  of  the  tree 
wherever  the  rules  applicable  to  such  investmts 
prohibit  them  being  made  in  the  names  of  more 
than  four  psons. 
(vii)  Accumulate  any  unemployed  income  in  the  way  of 
compound  intt  by  investg  the  same  &  the  resultg 
income  thof,  but  so  that  such  accumulons  may  at 
any  time  be  applied  for  any  of  the  pposes  mentd  in 
this  clause  applicable  thlo. 
Provd  always  that   any   moys   or  investmts  arisg  or  made 
under  the  powei^  contd  in  this  clause,  &  the  income  thof  shl 
be  held  upon  the  trusts  on  wch  the  ppty  represented  by  such 
moys  or  investmts  &  the  income  thof  resply  wd  have  been  subjt 
to  if  such  ppty  had  been  retained  by  the  trees. 
11.— (i)  The  trees  may  from  time  to  time,  &  eir  exply  or  by  Power  to 
implicon,   delegate   such  powers  of   roanagemt  as  po^^^f 
they   may  think   fit  over  any   specified    ppty  to  manage- 
managers   hinafter    called    "administrative   trees," 
to  be  apptd   by  or   in  the  mner  directed  by  the 
instrumt  creatg  the  trust,  or  if  no  such  apptmt  or 
diron  ahl  be  made  to  be  apptd   by  the  trees  in  such 
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iDDcr  &  for  such  period  as  the  trees  may  think  fit. 
Frovd  that  the  trees  shl  not  under  any  circes  be 
responsible  or  liable  for  the  acts  or  omissions  of  the 
administrative  trees. 
(ii)  Where  the  administrative  trees  are  apptd  by  the 
trees  &  not  merely  in  exercise  of  a  power  conferred 
on  them  by  the  instrumt  creatg  the  trust,  the  trees 
may  at  any  time  in  their  uncontrolled  discron  eir 
wholly  or  pariially  revoke  any  powers  del^^ted  to 
the  administrative  trees,  or  remove  all  or  any  of 
the  administrative  trees  from  office. 
(iii)  Where  the  administrative  trees  are  apptd  by  or  in 
the  mner  directed  by  the  instrumt  creatg  the  trust, 
&  they  shl  neglect  or  fail  to  exercise  the  powers 
or  to  make  any  of  the  paymts  or  to  pform  any  of 
the  acts  mentd  in  the  clause  next  foJlowg  to  the 
eatisfoD  of  the  trees,  it  sbl  be  Iful  but  not  incum- 
bent for  the  trees  wholly  or  partially  to  revoke  any 
powers  delegated  to  them,  or  by  deed  executed  by 
the  majority  of  the  trees  to  remove  all  or  any  of 
the  administrative  trees  from  office  &  to  appt  new 
administrative  trees  or  a  new  administrative  tree  in 
their,  his,  or  her  place. 
1 2, — Where  powers  of  managemt  over  any  ppty  are  delegated 
to  administrative  trees  they  shl 

(i)  Exercise  such  powers  in  acodce  with  such  dirons,  if 
any,  as  may  from  time  to  time  be  given  to  them  by 
the  trees. 
(ii)  Pay  &  dischge  all  rents,  i-ates,  ta^es,  &  other  out- 
goings, chges,  or  paymts  in  respt  thof,  maintain 
such  ppty  in  good  &  substantial  repair  to  the  satisfon 
of  the  trees  b  insure  &  keep  insured  the  same  in 
the  names  of  &  in  an  office  to  be  approved  of  by 
the  trees  ^t  loss  or  damage  by  fire  in  defray  the 
costs  &  expses  thof,  &  the  costs  &  expses  (includg 
surveyor's  or  gent's  fees)  incurred  by  the  trees  in 
ascertaing  that  the  prorons  of  this  clause  are 
pformed  by  the  administrative  trees,  out  of  the 
income  comg  to  their  hands  of  the  trust  ppty,  or 
out  of  voluntary  contribons  received  by  them. 
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(iii)  Bender  such  accts  as  may  be  required  by  the  trees,    ^Riso.  v. 
&  produce  pper  vouchers  for  the  same. 
13. — Where  the  rector  or  vicar  of  a  parish  or  the  vicar  of  a  Incum- 
district  is  as  such  an  administrative  tree.  tmstee. 

(i)  If  he  shl  be  suspended  from  duty,  or  if  his  benefice 
shI  be  sequestrated,  he  shl  cease  to  be  an  adminis- 
trative tree  &  the  trees  may  appt  a  new  administra- 
tive tree  in  his  place,  who  shl  have  the  same  powers 
as  such  rector  or  vicar  wd  have  had  if  he  had  con- 
tinued to  be  an  administrative  tree. 
<ii)  The  ppal  officiatg  minister  of  such  parish  /)r  district 
may  act  as  administrative  tree. 
(a)  Durg  the  absence  or  disability  of  such  rector  or 

vicar. 
(6)  During  a  vacancy  in  the  livg. 
(<?)  In  the   interval  after  such  rector  or  vicar  shl 
cease    to    be    an    administrative    tree    by 
resignon  of  that  office  or  under  sub-clause 
(i)  of  this  clause  &  before  a  new  adminis- 
trative tree  shl  be  apptd  in  his  place. 
14, — Where  the  trees  hold  any  ppty  upon  trusts  under  wch  Forfeiture 
any  pson  is  entled  durg  his  life  or  any  less  period  to  the  benefl   JJ^^^ 
€njoymt  thof,  or  to  the  income  thof,  and  tenant  for 

(i)  If  any  event  shl  happen  whby  if  a  life  iutt  in  such 
ppty    belonged    absolutely    to    him    such  intt  wd 
become  vested  in  or  charged  in  favour  of  any  other 
pson  or  psons  or  a  corporon  ; 
(ii)  If  he  being  a  clerk  in  holy  orders  shl  be  suspended 

from  duty ; 
{iii)  If   he  being  a   beneficed  clerk   his   benefice  shl  be 

sequestrated;  or 
(iv)  If  he  goes  into  posson  of  such  ppty,  &  shl  while  he 
remains  in  posson  thof  at  any  time  omit  at  his  own 
expse  to  pay  &  dischge  all  i*ates,  taxes,  &  other 
outgoings,  chges  &  paymts  in  respt  thof,  or  to  main- 
tain &  keep  such  ppty  in  tenantable  repair,  or  if  so 
required  by  the  tre^s  to  insure  &  keep  insured  the 
same  in  the  names  of  &  in  an  office  to  be  approved 
of  by  the  trees  agst  loss  or  damage  by  fire  to  the 
satisfon  by  the  trees,  or  to  pay  the  costs  &  expses 
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incurred   by  them    (includg   surveyor's  or  agent's 
fees)  in  ascertaiog  that  he  has  pformed  &  done  the 
acts  &  things  in  this  sub-clause  mentd,  or  if  he  shl 
not  if  required  by  the  trees  give  such  psonal  or 
other  secy  to  the  trees  as  they  shl  require  for  pformg 
&  doing  such  acts  &  things  ; 
Then^  &  in  any  of  such  cases,  it  shl  be  Iful  but  not  incum- 
bent for  the  trees  to  declare  by  writg  under  the  hands  of  the 
majority  of  the  trees  that  the  trusts  in  his  favour  shl  cease  as 
if  he  were  dead,  &  on  such  declaron  being  made  such  pson  shl 
cease  to  have  any  benefl  intt  under  the  sd  trusts,  &  thence- 
forth the  trees  shl  durg  his  life  or  durg  such  shorter  period  as 
shl  elapse,  while    such    pson    wd  in  the  absence  of  this  psnt 
proven  be  entled  to  the  benefl  enjoymt  of  the  same  ppty  or  of 
the  income  thof,  hold  the  income  of  the  same  ppty  in  trust  for 
such  of  the  genl  pposes  of  the  trust  as  may  be  charitable. 

15. — In  the  event  of  the  parton  or  alteron  of  the  bound- 
aries of  the  diocese,  the  trees  may  appropriate  such  pt  as  they 
shl  in  their  uncontrolled  discron  think  fit  of  the  ppty  held 
for  the  genl  pposes  of  the  trust  to  similar  pposes  within  the 
area  of  such  parton  or  alteron  septed  from  the  diocese^  & 
may  appt  in  place  of  the  trees  new  trees  of  such  appropriated 
ppty,  &  also  of  all  or  any  ppty  held  on  special  trusts  eir 
wholly  or  ptly,  for  the  benefit  of  or  in  connon  with  any  pt 
of  the  area  so  septed,  &  may  by  deed  executed  by  a  majority 
of  the  trees  declare  the  trusts  of  such  appropriated  ppty  provd 
that  the  trusts  to  be  so  decld  shl  so  far  as  possible  be  identical 
with  the  trusts  of  these  psnts. 

16. — In  the  event  of  the  alteron  of  the  boundaries  of  any 
archdeaconry,  rural  deanery,  parish,  or  place,  the  trees  may 
by  deed  extd  by  a  majority  of  the  trees  make  such  modificons 
in  any  trust3  affected  by  the  sd  alteron  as  shl  in  their  uncon- 
trolled discron  appear  necessary  or  desirable  in  order  to  carry 
into  effect  the  erigl  objects  of  such  trusts. 
Clerkfl,  &c.  17. — The  trees  shl  have  power  from  time  to  time  to  appt 
or  dismiss  officers,  clerks,  or  servants,  &  to  pay  them  such 
remuneron  as  may  be  agrd  upon. 

18. — (i)  The  trees  shl  hold  at  least  one  meetg,  &  may  hold 
as  many  meetgs  as  they  think  fit  in  every  year. 
(ii)  Any  question  submitted  to  a  meetg  shl  be  decided 


Alteration 
of  parish, 


Meetings 
of  trus- 
tees. 
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by  a  majority  of  the  votes  of  the  trees  psnt  at  such    ^*^-  '^• 
meetg,  but  the    chairman  shl   have   a   Becond   or 
castg  vote, 
(iii)  Except  in  the  case  hinafter  meiitd  five  trees  psnt  at 

a  meetg  shl  be  a  quorum, 
(iv)  The  trees  shl  cause   minutes  of  their  pcdgs  to  be 
entered  in  a  book  to  be  kept  for  that  ppose. 
19. — The  trees  shl  have  power  at  any  meetg  to  make,  vary^  Power  to 
&  revoke  regulons  for  the  pposes  follg: —  l^cnila- 

(i)  The  time,  place,  &  method  of  callg  meetgs  of  the  trees,  tions. 
(ii)  The  apptmt  of  a  chairman, 
(iii)  The  acceptg  or  decling  ppty  or  trusts, 
(iv)  The  apptmt  of  committees  for  special  pposes. 
(v)  The  custody  of  moy,  deeds,  secys,  &  documts. 
(vi)  The  apptmt  &  removal  of  administrative  trees, 
(vii)  The  audit  of  accts. 

(viii)  Genlly  as  to  the  managemt  of  the  business  of  the 
trust. 
Provd  that  no  regulon  shl  override  any  proven  of  these  psnts. 

20. — ^Any  dispute  (not  being  a  dispute  as  to  the  meang  of  Arbitra- 
thebe  psnts  or  of  the  regulons)  arisg  in  respt  of  any  trust  betn  ^°* 
the  trees  &  the  repve  or  repves  of  any  one  or  more  of  them,  or 
betn  the  trees  &  the  administrative  trees,  or  betn  the  trees  & 
any  object  of  the  trusts,  or  betn  the  administrative  trees  &  any 
object  of  the  trusts,  shl  be  refd  to  the  bishop  or  to  some  pson 
to  be  nominated  in  writg  by  him  as  a  single  arbitrator  under 
the  Arbitron  Act,  1889,  or  any  statutory  amendmt  or  re-enactmt 
thof,  but  subjt  to  any  diron  to  the  contrary  by  the  arbitrator 
the  costs  of  appearg  by  counsel  or  solor  shl  not  be  allowed  as 
betn  the  parties. 

21. — If  any  dispute  shl  arise  betn  the  trees  &  the  adminis- 
tiutive  trees,  or  betn  the  trees  &  any  object  of  the  trusts,  or 
betn  the  administrative  trees  &  any  object  of  the  trusts  as  to 
the  meang  of  these  psnts,  or  of  the  regulons,  the  decision  of  the 
trees  given  at  a  meetg  shl  be  final  &  conclusive. 

22. — ^The  decision  of  the  trees  given  at  a  meetg  that  any 
proposed  applicon  of  ppty  or  acceptce  of  a  trust  or  of  a  power 
will  be  in  accordce  with  the  provons   of  these  psnts  shl  be 
final  &  conclusive. 
23. — It  shl  be  Iful  for  the  trees  by  deed  extd  by  two-thirds  Power 
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of  the  trees  in  psuance  of  a  resolon  passed  at  a  meetg  of  the 
trees  at  wch  a  majority  of  the  trees  shl  be  psnt, 

(i)  To  declare  addonal  pposes  being  pposes  for  the  benefit 
of  the  members  of  the  Church  of  England  within 
the  diocese  in  wch  ppty  held  for  the  genl  pposes 
of  the  trusts  may  be  applied, 
(ii)  To  revoke  or  vary  any  of  the  provons  hrin  contained, 
(iii)  To  revoke  any  special  trusts  in  favour  of  any  ppose 
wch  shl  be  stated  in  the  resolon  to  have  become 
obsolete  or  impossible  to  be  carried  into  effect,  & 
to  substitute  &  declare  other  trusts  in  favour  of  one 
or  more  of  the  pposes  mentd  in  the  third  clause  of 
these  psnts,  but  so  that  if  the  trusts  so  revoked 
were  for  the   benefit  of  a  pson  or  psons  within  a 
certain    area,    the    substituted  trusts   shl    be    for 
the  benefit   of  a   pson  or  psons  within  the  same 
area. 
Provd  that  no  resolon  for  the  ppose  of  sub-clause  (iii)  of  this 
psnt  clause  shl  be  passed  by  the  trees  if  ppty  comprised  in  the 
trust  is  managed  by  administrative  trees  apptd  by  or  in  the 
mner  directed  by  the  instiiimt  creatg  the  trust  unless  two-thirds 
at  least  of  the  administrative  trees  shl  in  writg  reqt  the  trees 
to  pass  the  same. 

24. — Trees  dissentg  from  any  Iful  decision  of  the  majority 
of  the  trees  shl,  nevs,  concur  in  executg  &  doing  all  such  in- 
strumts  &  accts  as  may  be  requisite  for  the  ppose  of  givg  efifect 
to  such  decision. 

25. — ^The  trees  may  at  any  time  obtain  incorporon  eir  for 
all  pposes  or  for  the  ppose  of  one  or  more  trusts. 

26. — K  any  tree  or  administrative  tree  shl,  in  the  opimon  of 
two-thirds  of  the  trees,  evidenced  by  writg  under  their  hands 
&  under  the  hand  of  the  bishop,  openly  leave  the  Church  of 
England,  he  shl  cease  to  be  a  tree  or  administrative  tree,  &  shl 
be  deemed  to  be  unfit  to  act  as  such. 

27. — (i)  The  power  of  apptg  a  new  tree  or  new  trees  of  these 
psnts  shl  be  exercised  by  the  majority  of  the  trees 
with  the  consent  in  writg  of  the  bishop, 
(ii)  It  shl  be  Iful  for  two-thirds  of  the  trees,  with  the 
consent  in  writg  of  the  bishop,  to  appt  any  pson 
or    psons   as  an  addonal    tree   or  addonal    trees 
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though  there  may  be  no  vacancy  in  the  oflBce  of    ^^^^-  v. 
tree, 
(iii)  A  tree  or  administrative  tree  may  at  any  time  resign 
his  office. 
28. — The  trees  may  be  appted  trees  of  any  existg  trust  wch 
to  them  in  their  uncontrolled  discron  shl  appear  conducive  to 
any  of  the  pposes  mentd  in  the  third  clause  of  these  psuts,  but 
the  provons  of  these  psnts  shl  not  apply  to  such  trust  unless 
such  provons  are  exply  applied  thto. 

29. — ^The  trees  may  accept  &  exercise  the  power  of  apptg 
new  trees  of  any  ppty,  notwg  that  such  ppty  be  not  vested  in 
them,  provd  that  the  trusts  on  wch  such  ppty  is  held  shl  appear 
to  them  in  their  uncontrolled  discron  to  be  conducive  to  any 
of  the  pposes  mentioned  in  the  third  clause  of  these  psnta     In 

WITS,  &C. 


VI. 

DECLARATION  of  Trust  of  Money  Subscribed  for   prec.  vi. 
the  Widow  and  Family   of  a  Man  killed  by  an 
Accident  (a). 

DEED  OF  DECLON  OF  TRUST  made  the day  of 

Betn  a.,  of,  &c.,  &  B.,  of,  &c.,  of  the  one  pt,  &  C,  of, 


&C.,  of  the  other  part :  Whas  there  is  now  standg  in  the  names  Recitals. 

of  the  sd  A  &  B.  the  sum  of  £ 2f  p.  d  Consold  Stk,  arisg  Consols 

from  the  investmt  of  moys  raised  by  subscription  for  the  benefit  Jith  g^- 
of  the  sd  C,  the  widow  of  X.,  late  a  porter  in  the  service  of  Mriptions. 
the  — '-  Rly  Co.,  who  was  killed  by  an  accident  while  in  their 

employ  on  the day  of :  NOW  IT  IS  HBY  AGRD  l?«clara- 

&  decld  betn  &  by  the  sd  A.  &  B.  &  the  sd  C.  that  the  sd  A.  &  trust' 
B-,  &  the  survor  of  them,  &  the  exs  or  ads  of  such  survor  shl 

henceforth  stand  possed  of  the  sd  sum  of  £ 2f  p.  <f.  Consold 

Stk,  &  the  income  thof :  Upon  the  trusts  foUg  — namely.  Upon  As  to 
Tbust  durg  the  life  of  the  sd  C.  &  21  years  after  her  death  (b)  "*^°'^" 


(a)  The  presmnption  is  that  this  declaration  represents  the  wishes  of  the 
contribntors,  see  Att-Oen.  v.  Clapham^  4  De  G.  M.  &  6.  591,  at  p.  626. 

(&)  The  discretionary  trust  coold,  if  desired,  be  continued  till  the  death  of 
the  last  surfivor  of  C.  and  her  existing  children. 

K.E. — VOL.  U.  19 
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PREO.  VI.  in  the  absolute  &  uncontrolled  discron  of  the  sd  trees  or  tree 
from  time  to  time  to  pay  &  apply  the  income  of  the  sd  tiust 
fund,  or  of  somuch  thof  as  shl  not  have  been  sold  or  disposed 
of  as  next  hinafter  mentd,  to  or  for  the  benefit  of  the  sd  C,  & 
her  chin  or  child  by  the  sd  X.  for  the  time  being  in  existce,  or 
any  one  or  more  of  such  objects  of  this  trust  to  the  exclusion  of 
the  others  or  other  of  them,  &  Upon  further  trust  durg  the 
period  afsd  in  the  like  absolute  &  uncontrolled  discron  from 
time  to  time  to  sell  &  dispose  of  all  or  any  pt  of  the  capl  of  the 
sd  trust  fund,  &  to  pay  or  apply  the  moys  arisg  thfrom  to  or 
for  the  mtce,  support,  advcemt,  or  benefit  of  the  sd  C,  & 
her  sd  chin  or  child,  or  any  one  or  more  exclusively  of  the 
othei'S  or  other  of  them,  as  the  sd  trees  or  tree  shl  think  pper. 
And  subjt  to  the  discronary  trust  hinbfe  contd  the  sd  trees  or 
tree  shl  stand  possed  of  the  sd  tnist  fund  &  the  income  thof  in 
trust  for  the  sd  C.     In  wits,  &c. 


Ultimate 
trust. 


NOTICES. 


To  A.,  obligor,  of,  &c. 


I. 

Notice  to 
day  of   obligor  ol 
assign* 


I  HBY  give  you  notice  that  by  a  deed  dated  this 

,  the  ppal  sum  of  £ ,  the  paymt  whof  is  seed  to  B.,  of,  meuTof 

^•»  by  your  bond,  dated  the day  of  ,  togr  with  ail  ^°{JJ^ 


iQtt  due  &  to  become  due  thron,  as  from  the 


day  of 


debt  (a). 


now  last,  has  been  as^ned  by  the  sd  B.   to  C,  of,  &c.     Dated 

this day  of ,  18 — . 

(Signed)     D.,  Solor  for  the  sd  C. 


To  E.  &  F.,  the  trees  of  a  settlemt,  dated  &c,,  made  on  the 
marre  of  L.,  of,  &c.,  &  M.,  his  wife,  or,  "of  the  will  & 
codls  of  X.,  late  of,  &c.,  deced,"  &  all  others  whom  it  may 
concern. 

We  do  hby  give  you  notice  that  by  an  indre,  dated,  &c.,  & 
made,  &c.,  descinption  from  peels,  as  fm^  hx&tce^  "  All  the  share 
or  intt  of  the  sd  A.  of  or  io  the  trust  funds  &  ppt}'  comprd  in 
or  subjt  to  the  trusts  of  the  above-mentd  settlemt,  or,  '  will,' 


(a)  Notice  to  the  debtor  of  the  assignment  of  a  legal  or  equitable  chose  in 
tction  ia  necessary,  (i.)  to  prevent  the  debtor  paying  the  assignor  or  some  other 
penon  ;  (iL)  to  prevent  a  subsequent  as8ignee  gaining  prioritj  bj  notice  ;  (iii.) 
in  the  case  of  debts  due  to  the  assignor  in  his  trade  or  business,  to  take  them 
out  of  his  order  and  disposition  within  s.  44  of  the  Bankruptcy  Act,  1S83  ;  (iv.) 
in  the  case  of  a  legal  chose  in  action  to  perfect  the  assignment  so  as  to  enable 
the  asBignee  to  sue  in  his  own  name  under  s.  25  (6)  of  the  Judicature  Act,  1873, 
which  has  been  held  to  include  an  assignment  by  way  of  mortgage  :  Tanored  ▼. 
Ddagoa  Bay,  3fc.^  Co,,  28  Q.  B.  D.  239,  ante,  p.  39.  See  generaUy  on  this  sub- 
ject, the  notes  to  l^yaU  v.  Rawles,  in  1  W.  &  T.,  L.  C.  £q. ;  Ward  y.  Dunoombe, 
[1893]  A.  C.  369.  An  assignee  of  a  reversionary  fund  who  gives  notice  to  all 
the  trustees  in  existence  at  the  time  of  his  assignment  is  entitled  to  priority  over 
a  subsequent  assignee  who  has  taken  his  assignment  after  the  death  or  retire- 
ment of  all  such  trustees,  and  given  notice  to  the  new  trustees  :  In  re  Wasdale, 
[1899]  1  Ch.  163. 

19   2 
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292  NOTICES. 

expectant  on  the  dece  of  the  survor  of  the  sd  L.  &  M/'  has 
been  assned  by  the  sd  A.  to  the  sd  B.,  for  his  absolute  benefit, 
or^  "  by  way  of  secy,  as  thrin  mentd."     Dated,  &c. 

(Signed)     C.  &  D.,  &c. 

in.       To  A.  &  B.,  the  trees  of  the  will  &  codls  of  X.,  late  of,  &a, 
tnistees  of  deced,  &  all  others  whom  it  may  concern. 

will  of  as- 

sicnment  Be  pleased  to  take  notice  that  by  an  indre,  dated,  &c.,  & 
a  residuary  Made  hQtu,  pties,  pcds  from  cLssnmty  as  fot  inatce,  "  All  the 
l>Pt^  ^  share  or  intt  of  the  sd  A.  (whether  under  any  apptmt,  or  in 
tees  of  his  default  of  apptiftt),  of  or  in  the  trust  funds  or  ppty  representg 
settle-^^  the  residuary  este  of  the  sd  X."  has  been  assned  by  the  sd  A. 
ment.         (subjt  to  the  prior  intts  of  the  sd  F.  &  Q.,  his  wife,  as  thrinbfe 

appearg  in  the  same  premes)  unto  the  sd  D.  &  E.,  upon  the 

trusts  thrin  mentd.     Dated,  &c. 

(Signed)    H.  &  Co.,  &c 

IV.        To  the Assurce  Socy. 

Notice  to 

^ffi'^"^?*^*-       ^^  ^^y  ^^®  y^^  notice  that  by  an  indre,  dated,  &c.,  &  made, 

sicnment    &c.,  a  certn  poly  of  assurce,  efifected  with  you  by  the  sd  K., 

policy  pur-  '^^90^9  on  his  own  life,  for  the  sum  of  £ ,  &  nod. in 

suant  to      your  books,  &  all  moys  assured  by  or  to  become  payable  under 

Assurance   the  sd  poly,  have   been  assned   by  the  sd  K.  to  the  sd  L, 

Act,  1867    absolutely,  or,  "by  way  of  mtge,  as  thrin  mentd;"  And   we 

reqt  you  to  give  us  a  written  acknmt  of  the  rect  of  this  notice. 

Dated,  &c. 

(Signed)     M.  &  Co., 

Address, 
Solors  for  the  sd  L. 

V.        To  A.,  mtgee,  of,  &c. 

Notice  of 

inUntion         j^  g,^  mtgor,  do  hby  give  you  notice  that  I  shl,  on  the 


Tiioit-       day  of ,  six  months  from  the  date  of  notice,  pay  off  all 

aige  (6). 

(fl)  See  30  k  31  Vict.  c.  144,  s.  3.*  The  office  is  entitled  to  5#.  for  giving  the 
acknowledgment. 
Notice  of  (b)  This  notice  must  be  given,  although  not  expressly  stipulated  for  in  the 
intcDtion  mortgage  (see  Fisher  on  Mortgages,  5th  ed.,  p.  714),  unless  the  mortgagee  has 
to  pay  off  taken  steps  to  enforce  payment,  Borill  v.  Endle,  [1896]  1  Ch.  648,  or  an  offer 
mortgage,    ^j  ^^^  months'  interest  is  made  in  lieu  of  notice  (Johnson  v.  Evans,  61  L.  T.  N.  S. 
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ppal  moys  &  intt  seed  by  an  indre  of  mtge,  dated  the day 

of ,  &  made,  &c.    As  wits  my  hand  this day  of . 

To  A.,  mtgor,  of,  &fe.  vr. 

Notice 

If  the  owners  of  the  equity  of  redmon  are  unknowTiy  or  requinng 
canrtot  he  found,  the  notice  shl  be  addressed,  "To  all  psons  ofmort- 
intted  in  the  equity  of  redmon  of  the  ppty  comprd  in  the  mtge  ^J^gyp,^, 
hinafter  mentd.*'    Take  notice  that  we,  B.,  of,  &c.,  &  C,  of  pwatoryto 
&c.,  mtgees,  do  hby  require  you  to  pay  oflf  the  ppal  moys  owing 
to  us  on  the  secy  of  an  indre  of  mtge,  dated,  &a,  &  made,  &c., 
togr  with  all  intt  thron,  &  further,  that  in  default  of  your 
so  doing  for  a  period  of  three  calr  months  from  the  date  hrof, 
we  intend  to  sell  the  ppty  subjt  to  such  mtge  or  such  portion 

thof  as  we  may  think  fit.     As  wits  our  hands  this day 

of . 

To  A.,  rrUgor,  of,  &c.  vn. 

The  same 

I  HBT  demand  of  you  immediate  paymt  of  the  sum  of  £ ^^^re 

•^  ^  '^  .  money  is 

owing  to  me  on  the  secy  of  an  indre,  &c.,  &  the  intt  at  the  rate  payable  on 

of p.c.  p.a.  from  the day  of last  owing  in  respt  ^^^""'^ 

thof.     Dated,  &c. 

To  A.,  vitgee,  of,  &c  vm. 

Notice  by 

I  HBY  give  you  notice  that  I  have  advced  to  K,,  mtgor,  of  ^^  ^^' 
&c.,  the  sum  of  £ ,  the  repaymt  whof,  with  intt,  is  seed  by  ist  mort- 

gagee(«). 

18)  ;  or  the  mortgage  is  only  equitable  by  deposit  of  deeds  with  a  memorandum 
of  deposit :  Iitzgerald't  Trustee  y.  Mellenh,  [1892]  1  Ch.  385.  A  mortgagee  of 
a  Terersionary  interest  in  a  fund  in  Court,  which  subsequently  came  into 
possession,  was  held  entitled  to  six  months'  interest  from  the  date  of  the 
service  on  him  of  a  petition  for  the  application  of  the  fund  in  payment  off  of 
the  mortgage  debt :  Smith  y.  SmUh,  [1891]  3  Ch.  550. 

(r)  This  notice  is  necessary  to  the  exercise  of  the  statutory  power  of  sale 
under  s.  20  (1)  of  the  C.  A.,  1881,  and  also  usually  in  the  case  of  an  express 
power  ;  but  not  before  suing  for  the  debt  unless  expressly  required  by  the  deed, 
though  in  practice  a  reasonable  notice  should  of  course  be  given.  As  to  the 
form,  see  Seivoyn  v.  Oarfit,  38  Ch.  D.  277. 

{d^  As  to  what  is  a  sufficient  demand,  see  Tamt  v.  Wilton^  4  6.  &  S.  442  ; 
Brigkty  v.  Kortm,  3  B.  &  S.  305  ;  Ex  parte  Trextyr,  1  Ch.  D.  297  ;  Bramwell  v, 
Eglinton,  5  B.  &  S.  39  ;  Mafsey  v.  Sladen,  L.  R.  4  Ex.  13. 

(je)  This  notice  will,  in  the  case  of  interests  in  personalty,  give  priority  over  As  to  giv- 

aa  intermediate  incumbrance,  of  which  neither  the  subsequent  mortgagees  nor  ing  notice 

the   first  mortgagee   had   notice :   Be  Holmn,  29  Ch.  D.  786 ;  Mutual  lAfe   ®^  wco^d 

mortgage. 
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an  indre,  dated,  &c.,  on  certn,  give  aufft  desf^^nption  of  the  ppty^ 

now  in  mtge,  to  you,  or,  "  on  the comprd  in  a  mtge  to  you 

effected  by  an  indre  dated,"  &c.     As  wits,  &c. 


IX. 

Notice  to 
mortgagor 
of  transfer 
of  mort- 
gage (a). 


To  X.,  ratgor,  of,  &c. 

Take  notice  that  by  an  indre,  dated  the day  of , 

&  made,  betn,  &c.,  for  the  conson  thriu  tnentd,  the  sum  of 

£ owing  to  the  sd  A.  on  the  secy  of  an  indre  of  mtge, 

dated,  &c.,  of  leasehd  premes  situate,  &c.,  togr  with  all  intt  due 
&  to  become  due  in  respt  thof,  &  the  sees  for  the  same  has 
been  transferred  by  the  sd  A.  to  the  sd  B.  absolutely,  to  whom 
all  paymts  of  ppal  &  intt  must  in  future  be  made.     Dated,  &c. 

(Signed)     Y.  &  Co.,  Solors  for  the  sd  B. 


To  Mr. 


-,  mtgee. 


Take  notice  that  by  an  indre  dated  the day  of 


X. 

Notice  by 
purchaser 
of  equity 

of  redenip-  jg — ^  ^jj^  ^^^y  comprd  in  an  indre  of  mtge  dated  the day 

mortgagee,  of ,  &  made  betn [of  wch  mtge  you  are  or  claim  to  be 

transferee],  has  been  sold  &  conveyed  to ^,subjt  to  paymt 

of  the  ppal  sum  of  £ seed  by  such  last-mentd  indre.   Dated 

the day  of . 


XI. 

Notice 
fh>m  mort- 
gagee or 
purchaser 
of  a  rent- 
charge  to 
©wner  or 
teuant  of 
property 
chained. 


To  A.,  ovmer  or  tenant,  of,  &c. 

I,  B.,  rent'chge  owner,  of,  &c.,  hby  give  you  notice  that  I 
have  become  entled  as  mtgee,  or,  "  pchaser,"  by  virtue  of  an 
indre  dated,  &c.,  to  a  fee-farm  rent  or  perpetual  rent-chge  of 

£ p.a.  chged  upon  the  plot  of  ground  &  the  house  thron 

situate  &  being,  fee,,  now  in  your  ownership  or  reputed  owner- 
ship, or,  "  tenancy,"  &  payable  half-jrrly  on  the  day  of 

,  &c.  (6),  &  I  require  you  to  pay  to  me  on  the day 


Variation 
for  weekly 
tenancy. 


Auvrance  Society  v.  Langlcy,  32  Ch.  D.  460  ;  but  this  rule  has  no  applicatioa 
to  interests  in  land,  in  regard  to  which  notice  gives  no  priority,  Univ/i  Bank  of 
Land&n  v.  Kent,  89  Ch.  D.  238.  The  notice  will  give  priority  over  subse^iaent 
advances  by  the  first  mortgagee,  although  the  first  mortgage  was  to  secure 
present  and  future  advances,  or  a  fluctuating  balance  of  account,  Hopkinwn  v. 
Rolt,  9  H.  L.  C.  514  ;  Bradford  Banking  Co,  v.  Br'iggt,  12  App.  Cas.  29  ;  Went 
V.  WUliamK,  [1899]  1  Cb.  132. 

(a)  As  to  priority  of  notice  not  affecting  priority  of  equity,  see  anie^  p.  224. 

(J)  In  the  case  of  property  let  on  weekly  tenancies,  continue  from  this  point 
as  follows  : — 

"  And  that  one  half-yr's  instalmt  amtg  to  £ of  such  rent- 
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of next  the  sum  of  £ ,  being  the  half-yrly  instalmt  of 

the  sJ  rent-chge  wch  will  become  due  on  that  day,  &  a  similar 

sum  on  every day  of ,  &c.     Dated,  &c. 

(Signed)    B. 

To  A,,  tenant,  of,  &c.  xii. 

Notice  by 

I,  B.,  rrUgee,  of,  &c.,  do   hby  give  you  notice  that  I  have  mortgagee 
become  entled  as  mtgee  by  virtue  of  an  indre,  &a,  to  the  rect  to  pay  rent 

of  the  rent  of  the  house.  No.  — , Street,  now  held  by  ^^^^ 

you  under  Mr.  ,  &  I  require  you  to  pay  to  me,  or,  "to 

Mr.  ,  of ,  on  my  behalf,"  the  rent  now  due,  &  hence- 
forth to  become  due,  in  respt  thof.    As  wits  my  hand  this 

*lay  of . 

To  Messrs.  B.  &  Co.,  Bankers.  xm. 

Notice  de- 
Take  notice  that  in  psuance  of  the  power  conferred  on  me  termining 

by  the  guarantee  hinafter  referred  to,  I  do  hby  determine  &  (<.). 

discontinue  the   guarantee  dated,  &c.,  wch  I  gave  to  you  for 

paymt  of  certn  moys  duo  or  to  become  due  to  you  by  A.,  of 

,  &  I  give  you  further  notice  not  to  make  any  further 

advces  or  paymts  to  or  on  acct  of,  or  give  further  credit  to  the 

jid  A.,  or  to  incur  or  allow  to  be  incurred  any  further  lidbility 

uuder  the  sd  guarantee. 


chge  became  due  on,  &c.,  &  is  still  unpd,  &  I  re(|uire  yoa 
until  further  notice  to  pay  to  X.,  of,  &c.,  on  my  behalf,  all 
rent  due  &  hrafter  to  become  due  from  you  in  respt  of  the 
s<i  house,  &  I  warn  you  that  if  you  fail  to  comply  with  this 
notice  a  distress  will  be  levied  for  the  rent  due  from  you  & 
expoes.'* 

The  following  form  of  receipt  may  be  appended  to  the  notice : —  Receipt. 

•'  Reced  this day  of .from the  occupier  of  the 

house  situate,  &c.  (wch  is  subjt  to  a  perpetual  rent-chge  of 

£ now  belongg  to  of,  &c.,  &  iu  arrear),  the  sum  of 

£ ,  being  a  week's  rent  for  such  house  due  on,  &c. 

(Signed)    X.,  &c., 

Agent  for  the  above-named." 

(r)  As  to  what   amounts  to  a  power    to    the    guarantor  to  withdraw  a   With- 
;niaraiitee,  see  Lloyd's  y.  Harper ^  16  Ch.  D.  290  ;  Calcert  v.  Gordon^  3  Mann,  k,  drawal  of 
JtT.  124  ;  Jfastow  v.  Bennett,  3  Camp.  220  ;  Burgejts  v.  Ete,  L.  R.  13  Eq.  450.       guarantee. 
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Notice  is  hby  given  that  the  ptnp  lately  subsistg  betn  us, 

at 


XIV. 

dissolution    ^^^  UDclersigned  A.,  B.,  &  C,  carrying  on  business  as 

of  part- 
nership. 


XV. 

Notice  to 
quit  given 
by  land- 
lord to 
tenant  (a). 


under  the  style  or  firm  of  A.  &  Co.  has  this  day  been 
dissolved  by  mutual  consent  [so  far  as  regards  the  sd  B.,  who 
retires  from  the  firm],  or, "  has  this  day  determined  by  effluxion 
of  time."  [All  debts  due  to,  or  owing  by,  the  sd  late  firm  will 
be  reced  &  pd  by  the  sd  A.  &  C,  who  will  continue  the  sd 
business  under  the  psnt  style  or  firm  of  A.  &  Co.]    As  wits  our 

hands  this day  of . 

(Signed)     A.,  &c. 

To  A.,  tenant,  of,  &c. 

I    B.,  of,  &c.  [as  agent  for  &  on  behalf  of  C,  of,  &e.],  hby 

give  you  notice  to  quit  &  deliver  up  posson  of  the  & 

premes,  situate  at  ,  in  the  coy  of ,  wch  you  hold  of 

me  [of  the  sd  C]  as  tenant,  on  the day  of next,  or 

if  the  day  when  the  tenancy  expires  is  not  known,  say,  "  at 
the  expiron  of  the  yr  of  your  tenancy  wch  will  expire  next  after 

the day  of next."     As  wits  my  hand  this day 

of . 


XVI. 

Notice  to 
quit  given 
by  tenant 
to  land- 
lord [a). 


To  A.,  landlord,  of,  &c. 

I,  B.,  of,  &c.  [as  agent  for  &  on  behalf  of  C,  of,  &c.],  hby 
give  you  notice,  that  I  shl  [he  will]  quit  &  deliver  up  posson 
of  the &  premes,  situate  at ,  in  the  coy  of ,  now 


held  by   me  [him]  as  your  tenant,  on  the 
As  WITS  my  hand  this day  of . 


day  of 


XVII. 

Notice  by 
landlord 
to  tenant 
demand- 
ing posso8- 
si  on  after 
expiry  of 
lease. 


To  A.,  tenant,  of,  &c. 

As  solors  &  agents  for  &  on  behalf  ot  X.,  of,  Ac,  «k  Y.,  .of, 
&c.,  the  owners  of  the  house  &  premes  comprd  in  a  lease 
dated,  &c.,  we  hby  give  you  notice  that  the  sd  lease  expired  by 

effluxion  of  time  ou  the  day  of last,  &  we  do  hby 

demand  immediate  posson  of  the  sd    premes,  &  we  hby  also 


(a)  See  39  Sol.  J.  310,  Sidebotham  v.  Holland,  [1895]  1  Q.  B.  378.     As  to 

agricultural  tenancies  from  year  to  year,  a  year's  notice  by  landlord  or  tenant 

instead  of  half  a  year's  notice  is  now  required  unless  otherwise  expi^essly 

agreed  ;  Agricultural  Holdings  (England)  Act,  1883,  s.  33  ;  see  Barltnn  v.  Teal, 

5  Q.  B.  D.  501. 
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^ve  you  notice  that  you  will  be  held  responsible  for  all 
damages  wch  may  be  sustained  by  the  owners  of  the  sd 
premes  by  reason  of  your  wrongfully  retaing  posson  thof,  as 
well  as  for  all  dilapidons  wch  may  be  found  thrin,  &  for  any 
breach  by  you  of  the  covts  contd  in  the  sd  lease.     Dated,  &c. 

(Signed)  &c. 

To  C,  landlord  or  tenant,  as  the  case  may  be.  xviir. 

Notice  by 

In  psuance  of  a  power  contd  in  the  indre  of  lease,  dated,  f®^^''?^ 

&c.,  under  wch  the &  premes  situate,  &c.,  thby  demised  determine 

are  held,  I,  A.,  of,  &c.  [as  agent  for  &  on  behalf  of  B.],  the  fe^J^^^ 
owner  [of  the  revon  expectant  on  the  determinon]  of  the  term  expiration 
created  by  the  sd  lease,  do  hby  give  you  notice  that  it  is  my  7  ^^  j^  '^^ 
intention  to  determine  the  sd  lease,  &  to  put  an  end  to  the  ye*"»  P«r- 
term  thby  created  at  the  end  of  the  first  seven  [fourteen]  yrs  power  in 
of  the  sd  term.     As  wiTS  my  hand  this  day  of .  ^^^  ^®**® 

To  A.,  tenant,  of,  &c.  xix. 

Notice  to 

I,  B.,  landlord,  of,  &c.,  hby  give  you  notice  that  Mr. tenant  to 

my  surveyor,  on  the day  of entd  upon  the  messe 

known  as  ,  held  by  you  of  me  under  an  indre  of  lease, 

dated,  &c.,  &  examined  the  condon  thof,  &  found  the  defects 
&  wants  of  repair  mentd  in  the  schdle  hto,  &  further  I  require 
joa  to  repair  &  make   good    such    defects  &  wants  of  repair 

within calr  months,  psuant  to  the  covts  of  the  sd  lease. 

As  WITS  my  hand  this day  of , 

To  A,  lessee,  the  lessee  of  the  house,  bldgs,  &  premes,  situate,       xx. 
&e.,  comprd  in  a  lease  dated,  &c.,  &  made  betn,  &c.,  &  J^qJ^J^^ 
all  others  whom  it  may  concern.  lessee  to 

repair  pre- 

Be  pleased  to  take  notice  as  follows : —  to™re-^ 

1.  By  the  above-mentd  lease  the  lessee  covtcd,  set  out  the  entry  (c). 
covt  to  repair  verbativi. 


(h)  Bvry  y.  Thomson,  [1895]  1  Q.  B.  231  and  696. 

(r)  The  C.  A.,  1881,  s.  14,  prevents  a  lessor  from  enforcing  a  forfeiture  for  As  to 

breach  of  coTenant  or  condition  in  a  lease  or  underlease  (^Nind  y.  Aineteenth,  notice  to 

J^e^  Society,  [1894]   1  Q.  B.  472)  (except  as  mentioned  in  sub-sees.  6,  as  1^®® 

amended  by  C.  A.,  1892,  s.  2  (2),  and  8),  unless  and  until  the  lessor  serves  on  re-entry 

the  leasee  a  notice  (see  A'orth  London  Land  Co,  y.  Jarqveji,  32  W.  R.  283)  under 

^  (.'•  A.,  looli 
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2.  The  above- rn en td  covt  has  been  broken,  &  the  parlar 
breaches  wch  are  complained  of  are  the  committg  or  allowg 
the  dilapidons  mentd  in  the  schdle  hto. 

3.  I  require  you  to  remedy  all  the  afsd  breaches  [&  to  make 
compenson  to  me  in  moy  for  such  breaches]. 

4.  On  your    failure   to   comply   with    this    notice  within   a 

reasble  time,  it  is  my  intention  to  re-enter  upon  the  sd  premes 

&  claim  damages  for  breach  of  the  sd  covt.     As  wits  my  hand 

this day  of . 

B.,  lessor. 

iSchdle.'] 
XXI.       To  A.,  pchdser,  of,  &c. 

Notice 

vendor'a  ^^  pleased  to  take  notice,  that  B.,  of,  &c.,  the  vendor  of  the 

solicitor  to  freehd  este  &  ppty  situate  at,  &c.,  contracted  to  be  pchased  by 

to  com^*^^    you  by  an  agreemt  dated  the day  of last,  is  willg  & 

plete  pur-  ready  to  exte  &  to  cause  &  procure  all  other  necy  pties  (if  any) 
to  concur  in  a  pper  convce  to  you,  or  orwise  as  you  may  direct, 
of  the  fee  simple  of  the  premes  comprd  in  the  sd  contract  accdg 
to  the  condone  &  stipulons  thrin  contd,  &  that  the  vendor  now 
calls  upon  &  requires  you  witht  further  delay  to  tender  such 
convce  for  exon,  &  pay  the  remr  of  the  purchase  or  conson 
moy,  togr  with  such  intt  for  the  same  as  may  be  payable,  & 


specifying  the  particular  breach  (Jle  i^erie^  [1898]  1  Ch.  652,  foUowing  Fletcher 
V.  Nokes^  [1897]  1  Ch.  271)  complained  of,  and,  if  it  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  it,  and  in  any  case,  requiring  him  to  make  com- 
pensation in  money  for  the  breach,  ami  the  lessee  fails  within  a  reasonable 
time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money,  to  the  satisfaction  of  the  lessor ;  and  the 
words  "lessor"  and  "lessee"  include  their  rcspectiye  representatives  and 
assigns  ;  see  sub-sec.  (3).    As  to  the  mode  of  serving  the  notice,  see  s.  67. 

The  compensation  does  not  include  the  charges  of  the  lessor's  solicitor  and 
surveyor  for  preparing  the  noMce,  Sk'nuiertt'  Co.  v  Knight,  [1891]  2  Q.  B.  542, 
unless  the  forfeiture  is  at  the  reijuest  of  the  lessee  waived  by  the  lessor  in 
writing,  or  unless  the  lessee  is  relieved  under  C.  A.,  1892,  sec.  2  (1).  Poasiblj 
where  the  lessee  applies  for  relief  the  Court  may  order  such  costs  to  be  paid 
either  as  part  of  the  terms  of  the  relief,  C.  A.,  1881,  s.  14  (2),  or  under  s.  69  (7). 
See  W.,  B.  k  C,  p.  168.  It  has  been  decided  by  the  Court  of  Appeal  (dis- 
approving Xorth  London  Land  Co.  v.  Jacques^  32  W.  R.  283  ;  and  Greenfield 
V.  IfanwHy  2  Times  L.  R.  876)  that  a  notice  may  be  gcod,  though  not  requiring 
payment  of  compensation  in  money  ;  the  meaning  of  the  act  Ixsing  that  if 
wanted  it  must  be  claimed  :  Lot^k  v.  Pearee,  [1892]  2  Ch.  328,  on  app.  [1893] 
2  Ch.  271,  where  another  form  of  notice  is  set  out. 
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further,  that  the  vendor  will  hold  yoii  liable  to  make  good  to 
him  such  loss,  costs,  damages,  &  expses,  as  may  be  incurred 
by  him  by  reason  of  your  default  in  performg  the  sd  contract. 

As  WITS  my  hand  this day  of . 

(Signed)  C,  Vendor's  solor. 
Wits. 


To  A.,  one  of  the  trees  [to  Messrs.  B.  &  Co.,  the  solors  to  the      xxn. 
trees]  of  a  ^ettlemt  dated,  &c.,  made  on  the  marre  of  D.  tenant  for 
&  E.  his  wife,  or,  **  the  will  dated,  &c.,  &  provd  on,  &c.,  1^®  *^      , 

»  »  I  »  »    trustees  of 

of  X.  deced. '  intention 

to  sell, 

I  HBY   give   you   notice  that  it  is  my  intention  under  the  ^*'''a"'V^*^ 
|K)wers  of   the  Settled   Land    Acts,  1882  to  1890,  to  sell,  (W,  Acta,  1882 
'•lease,"  as  the  case  may  be,  the  ppty  descd  iu  the  schdle  hto  /°x^^^^ 
being  pt  of  the  ppty  comprd  in  or  subjt  to  the  above-mentd 
settlemt,  or  **will." 

Schdle  givg  shai't  descron  of  ppty. 

Dated  this day  of . 

(Signed)     D.,  tenant  for  life. 

To  A.,  of,  &c.,  cw  in  laatfomi.  xxm. 

Notice  by 

As  solors  for  &  on  behalf  of  D.,  of,  &c.,  we  hby  give  you  w'licltora 

of  teniint 

notice  that  it  is  the  intention  of  the  sd  D.,  by  virtue  of  the  for  life  to 
powers  vested  in  him  by  the  Settled  Land  Acts,  1882  to  1890,  [^n^^^^n  ^ 

as  tenant  for  life  of  the este,  in  the  parish  of,  &c.,  &  coy  to  exercise 

of,  &c.,  under  the  above-mentd  settlemt  [will]  to  enter  into  a  s?L!^ctH 
contract  with  X.,  of,  &c.,  &  Y.,  of,  &c.,  for  the  sale  or  grt  to  («)• 
them  of  a  pee  of  land  situate,  &c.,  formg  pt  of  the  sd este, 

(a)  See  s.  45  of  the  Act  of  1882,  as  amended  by  the  Act  of  1884,  s.  5,  «nd  the    ^»  ^^ 

Act  of  1890,  8.  7.     S.  5  of  the  Act  of  1884  declares  that  notice  of  a  general    "^^^^'^  *^ 

Li  ustet^s 
intention  to  sell,  exchange,  partition,  or  lease  is  sufficient  (reversing  pro  ianto    ,j«j«.. 

Re  liayy  25  Ch.  D.  464)  ;  but  it  must  be  considere<l  doubtful  whether  a  notice    §.  l.  a. 

once  given  wiU  remain  effectual  for  any  length  of  time,  notwithstiinding  subsc- 

qaent  changes  in  the  trustees  or  tlieir  solicitors  ;  see  Vaizey  on  Settlements, 

p.  712 ;  and  the  enactment  of  1S84,  s.  5  (1),  does  not  apply  to  mortgages  and 

charges,  as  to  which  Rr  Bay  is  stiU  in  force.    On  a  new  tenant  for  life 

succeeding,  a  fresh  notice  must  undoubtedly  be  given.     The  notice  must  be 

given  to  the  trustees*  solicitors  as  well  as  the  trustees  themselves,  and  may  of 

course  be  given  by  the  solicitor  of  the  tenant  for  life  on  his  behalf,  but  by  th  j 

Act  of  1884,  8.  5  (3),  the  trustees  may  waive  notice.    As  to  notice  generally,  sec 

Vol.  I.,  p.  475.    As  to  waiver  of  notice,  see  note  to  form  of  waiver,  infra. 
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&  for  carryg  out  certn   arrangemts  with  respt  to  bldg  upon 

pt  of  the  sd este,  &  the  makg  of  roads  through  the  lauds 

&  ppty  afsd,  &  for  securg  to  the  owners  of  the  sd este  & 

the  sd  X.  &  Y.  rts  of  way  &  other  easements  &  rts  over  such 
roads,  &  for  other  incidental  pposes.     Dated,  &c. 

(Signed)     A.  &  Co., 

Address. 
Solors  for  the  sd  D. 

XXIV.  To.  A.,  of,  &c.,  the  tenant  for  life  in  posson  of  the  hds  &  premes 
trusteea  of  settled  by,  settlemt  or  will, 

Betilement 

or  will,  of       We,  X.,  of ,  &  Y.,  of ,  the  treea  [appted  by  the  Ct 

under         ^^  *^® ^^^y  ^^  ]  ^^  ^^^^  above-mentd  settlemt  [will] 

S.  L.  Acts  for  the  pposes  of  the  Settled  Land  Acts,  1882  to  1890,  psuant 
to  the  power  for  this  ppose  given  to  us  by  section  5  of  the 
Settled  Land  Act  1884,  liby  waive  genlly  the  notice  by  the  sd 
Acts  or  any  of  them  required  to  be  given  to  us  &  our  solor  of 
your  intention  to  make  any  sale,  exchange,  parton  or  lease 
under  the  powei-s  of  the  sd  Acts,  or  "  We,  &c.,  hby  agree  to 
accept  the  notice  dated,  &c.,  given  by  you  to  us  of  your  inten- 
tion, &c.,  although  less  than  one  month,  as  sufficient."  As 
WITS  our  hands  this day  of . 

XXV.  I,  A.  B.,  old  surname  of ,  in  the  coy  of ,  do  hby 

ment  of^    S^^^  notice,  that  [in  complice  with  the  will  of  X.,  of,  &c.,  Esq,, 

change  of    deced,  dated    the  day  of &  proved,  &c.]     I  have 

to  be  pub-  assumed  &  intend  henceforth  upon  all  occasions  &  at  all  times 
lished  m  a  ^q  gjnrjj  ^  ^gg  g^  ]jq  called  &  known  by  the  surname  of  C.  [only,! 

newspaper  °  .         i  i  ■•       .^  »j 

(b).  in  lieu  of  &  substiton  for  [or,  in  addon  to]  my  psnt  surname  of 

(a)  See  the  Act  of  1884, 17  &  48  Vict.  c.  18,  s.  5,  sub-s.  3.  It  should  be  noted 
that  the  power  of  waiver  does  not  extend  to  mortgages,  or  to  any  dealings 
except  sales,  exchanges,  partitions,  and  leases.  The  power  to  waive  notice  to 
the  solicitor  has  been  doubted,  see  Hood  &  Challis,  p.  305  ;  but  it  seems  to  be 
implied,  the  object  of  giving  notice  to  the  solicitor  being  presumably  merely  to 
ensure  its  reaching  the  trustees ;  otherwise  the  power  of  waiver  would  be 
nugatory.  But  gy.  whether  the  trustees  can  waive  notice  to  future  trustees  ; 
and  whether  a  tole  trustee  to  whom  notice  would  not  suffice,  under  the  Act  of 
1882,  s.  39,  can  waive  notice, 
^y  ^Q  (J)  A  change  of  surname  is  now  very  commonly  evidenced  by  a  deed  poll 

changing      enrolled  in  the  Central  Office,  accompanied  by  an  advertisement  in  the  news- 
surname,      papers,  unless  it  takes  place  in  compliance  with  a  condition  in  a  will,  or  <>ettle- 


NOTICES.  301 

R,  &  that  such  intd  change  or  assumption  of  name  is  formally 

decld  &  evidced  by  a  deed  poll  under  my  hand  &  seal,  dated 

this  day,  &  intd  to  be  forthwith  enrolled  in  the  Central  Office 

of  the  Supreme  Ct  of  Judicature.     In  testimony  whof  I  do  hby 

sign    &    subscribe    myself    by   such    my   intd    future    name. 

Dated,  &c. 

A.  [B.]  C. 
Wits,  X.  Y.,  of,  &c. 

To  B.  &  C,  exors  of  X.,  late  of,  &c.,  deced.  xxvi. 

Notice  to 

Recite  convce  by  A.  to  X.  of  land  in  fee  with  covta  by  X,,  ^^cecutors 
for  paymt  of  perpetual  rent-chge,  &  for  bldg,  laying  &wt  roads,  tesutor's 
<fcc.  And  whas  the  sd  covts  (other  than  the  covt  for  paymt  of  andToaet 
the  sd  rent-chge)  have  not  been  pformed  by  the  sd  X.,  but  the  aside  a 

sd  rent-chge  has  been  pd  up  to  the day  of ,  Now  I  the  *""^ 

undersigned  A.  do  hby  give  you  the  above-named  B.  &  C.  as 
such  exors  as  afsd,  &  each  &  every  of  you  notice  that  I  require 
you  as  such  exors  as  afsd  to  observe,  pform,  &  exte  all  the  covts 
on  the  pt  of  the  sd  X.  contd  in  the  sd  indre  of,  &c.,  &  wch  still 
remain  or  wch  henceforth  ought  to  be  observed,  pformed,  or 
exted,  includg  the  covt  for  paymt  of  the  sd  rent-chge).  And  I 
further  give  you  &  each  of  you  notice  to  set  apart  a  suffit  pt  of 
the  este  of  the  sd  X.  for  the  ppose  of  satisfying  the  psnt  & 
future  liability  of  the  sd  X-  or  his  este  under  the  sd  covts  bfe 
dividg,  distributg,  or  orwise  dealg  with  the  sd  este.     As  wits 

my  hand  this day  of . 

(Signed)     A. 

ment,  requiring  some  other  mode  of  assumption.  The  deed  poll  may  follow  the 
wording  of  the  advertisement.  As  to  changing  a*  surname,  see  3  Dav.  Free., 
p.  357,  note  ;  Elph.  Interp.  12S. 

(e)  See  22  &  23  Vict.  c.  So,  s.  2S.    This  form  is  readily  adaptable  to  the  case 
of  a  lease,  as  to  which  see  s.  27.    See  the  section  and  notes  thereto  in  Shelford's 
B.  P.  Stats.,  pp.  551,  552.    The  absence  of  such  a  notice  as  this  does  not  affect   As  to  the 
the  legal  obligation  of  the  executors  to  answer  the  contingent  liability  if  it  obligation 
should  ripen  into  an  actual  liability,  except  in  the  event  of  their  advertising   °^  execu- 
for  creditors  under  22  k  28  Vict.  c.  35,  s.  29  (see  the  next  form),  which  pro-   ^^^  ^}^ 
tects  them  from  claims  of  which  they  hate  no  wftice ;  and  the  covenantee   contiuirent 
cannot  require  a  portion  of  the  testator's  estate  to  be  set  aside  to  answer  the  liabilities, 
liability  {kin^  v.  MeUoott^  9  Ha.  692),  but  the  executors  would  have  a  right  to 
set   aside  a  fund  for  the  purpose.    As  to  the  liability  of  the  executors  or 
administrators  of  a  lessee  in  respect  of  rents  and  covenants,  see  2  Wms. 
Executors,  1594  et  seq.    As  to  the  right  of  creditors  of  the  testator  or  intestate 
to  follow  assets  in  the  hands  of  a  legatee,  ih,  1313,  and  see  also  1205. 
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xxvir.         Notice  is  hby  given  psuaut  to  the  Act  of  Parliament  22  & 
notice  to     23  Yict.  c.  35,  that  all  psons  bavg  any  claims  or  demands  upon 

fTeditors     ^^  ^^^  ^Yie  estate  of  K.,  late  of ,  in  the  coy  of ,  deced 

(who  died  on  the day  of ,  &  whose  will  was  proved  by 

,  of ,  in  the  coy  of ,  the  sole  exor  thrin  named, 

on  the day  of ,  in  [or,  admon  of  whose  este  &  effects 

was  grted  to ,  of ,  in  the  coy  of ,  on  the day 

of  ,  by]  the Registiy  of  the  Probate  Divon  of  the 

High  Ct  of  Justice)  are  hby  required  to  send  in  the  parlars  of 
their  debts  or  claims  to  the  sd  exor  [admor]  at  the  offices  of 

the  undersigned,  his  soloi*s,  on  or  bfe  the day  of ; 

And  notice  is  hby  also  given,  that  after  that  day  the  sd  exor 
[admor]  will  proceed  to  distribute  the  assets  of  the  sd  K., 
deced,  amongst  the  pties  entled  thto,  havg  regard  only  to  the 
claims  of  which  he  shl  then  have  had  notice,  &  that  he  will 
not  be  liable  for  the  assets,  or  any  pt  thof,  so  distributed,  to 
any  pson  of  whose  debt  or  claim  he  shl  not  then  have  had 
notice.     Dated,  &c. 

A.  &  B.,  Solors  for  the  sd  exor  [admor]. 


(a)  See  the  Act  referred  to,  s.  29,  also  88.  27  and  28,  post^  p.  425,  note  ; 
Shelford's  R.  P.  State.,  pp.  551—554. 
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I. 

AGREEMENT  for  Partition  (a)  of  Freeholds,  Copy-  i'kkc.  i. 
HOLDS^  and  Leaseholds,  to  he  made  by  a  single 
Arbitrator.  Some  Shares  belon^/ing  to  a  Mabried 
Woman,  another-  Share  being  Vested  in  Trustees, 
toith  power  to  partition,  and  the  remaining  Share 
being  in  Settlement.  Variations  where  one  Shaiie 
is  vested  in  an  Infant,  where  the  Chocce  o/ Allot- 
ments is  to  be  made  by  Lot,  where  tlte  Property  is 
subject  to  a  Mortgage,  and  where  the  partition  is  of 
the  Surface  only  without  the  Minerals. 

AGRMT  made  this  day  of ,  Betn  A.,  owner  of  Puities. 

s&me  shares,  1  ;  B.,  &  K.,  his  wife,  o^/mer  of  other  shares  (6), 

(a)  As  to  partitions,  see  5  Da  v.  Prec.,  pt.  1,  8  &  9  Vict.  c.  106,  as.  3  and  4  ;  As  to  i»ar- 
and  as  to  the  doctrine  to  which  the  latter  enactment  has  reference,  see  Co.  Litt.  titions. 
173  b.,  174  a,  b.  As  to  partitions  bj  the  Board  of  Agriculture  under  the 
General  Inclosure  Acts,  see  note  to  next  Precedent.  As  to  partitions  and  sales 
by  the  Court,  see  the  Partition  Acts,  1868,  1876  (31  &  82  Vict.  c.  40)  (ss.  10 
and  11  of  which  are  repealed  by  56  &  57  Vict.  c.  14)  ;  (39  &  40  Vict.  c.  17),  and 
the  T.  A.,  1893  (56  k,  57  Vict.  c.  53).  As  to  partition  of  the  property  of  a 
Innatic,  see  the  Lunacy  Act,  1890  (53  Vict.  c.  5)  s.  120  (b). 

By  the  8,  L.  A.,  18H2,  full  powers  of  partition  are  given  to  tenants  for  life    Power  of 
(as  defined  by  s.  2,  including  other  limited  owners  as  defined  by  s.  58)  under    t^"*^^^  ^o'' 
any  eettlement  before  or  since  the  Act,  by  deed  or  will,  of  land  of  any  tenure         S^. 
(including  settlements  by  way  of  trust  for  sale  as  defined  by  s.  63,  if  an  order  of   Jinder 
Court  has  been  obtained  under  the  S.  L.  A.,  1884,  s.  7),  where  the  settlement    s.  L.  Acts. 
comprises  an  undiTided  share,  or  where  under  the  settlement  the  settled  land 
has  come  to  be  held  in  undivided  shares  (ss.  8  (iv.),  19) ;  and  money  may  be 
paid  by  any  party  for  equality  (s.  3  (iv.)  ),  and  any  money  required  for  that 
purpose  may  be  paid  out  of  any  capital  money  under  the  Act  (ss.  21  (iv.),  32, 
33)  ;  or  may  be  raised  by  the  tenant  for  life  by  mortgage  (s.  18). 

The  partition  must  be  for  the  best  consideration  in  land,  or  land  and  money,    Subsidiary 

provisiuus. 

(ft)  See  note  (a)  on  p.  305. 
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PBEc.  1.     2 ;  C.  &  D.,  trees  of  share,  binafter  called  the  trees,  3 ;  K, 
tenant  for  life  ofanor  share,  4.     Whas  the  sd  A.  is  entled  to 


Power  of  * 
tenant  for 
life  to 
conyey. 

As  to 
moDey  re- 
ceived for 
equality. 


As  to  con- 
veyance of 
laud  re- 
ceived on 
partition. 

Power  to 
enter  into 
contracts. 


As  to 
giving 
notice  to 
trustees. 

As  to  in- 
fants, &c. 

Express 

jiowprs 

pre£cr/ed. 

Re^siered 
land. 

As  to 
minerals. 


that  can  reasonably  be  obtained,  s.  4  (2)  ;  bat  may  be  subject  to  any  stipula- 
tions as  to  title,  &c.  (s.  4  (5)  )  ;  and  any  restriction  or  reservation  as  to  building 
on  or  other  user  of  the  land,  or  as  to  mines  and  minerals,  or  the  more  beneficial 
working  thereof,  or  any  other  thing,  may  be  impoied  or  reserved  and  made 
binding  on  the  tenant  for  life,  and  the  settled  land,  or  on  any  other  party,  and 
the  land  given  on  partition  to  him  (s.  4  (6)).  By  s.  17  the  partition  may  be 
of  the  surface  apart  from  the  minerals  or  vi4^e  vend ;  and  may  be  made  subject 
to  and  in  consideration  of  the  reservation  of  an  undivided  share  in  minerals, 
and  by  the  same  section  (which  applied  only  to  mineral  properties),  as  extended 
by  the  Act  of  1890,  s.  6,  easements  or  rights  of  any  kind  may  be  granted  or 
reserved  over  or  in  relation  to  the  settled  land  or  other  land,  or  may  be  given  or 
taken  on  partition  for  land  or  any  other  easement  or  right.  The  tenant  for  life 
may,  with  the  consent  of  the  incumbrancer,  charge  any  incumbrance  affectincr 
land  given  on  partition  on  any  other  part  of  the  settled  land  (s.  5,  and  see  s.  24 
(4»  Si  6)  ).  Where  the  tenant  for  life  is  himself  the  owner  of  one  of  the  other 
shares  the  trustees  of  the  settlement  are  to  stand  in  his  place  for  the  purpose  of 
exercising  the  statutory  powers  :  S.  L.  A,  1890,  s.  12. 

The  tenant  for  life  is,  by  s.  20,  empowered  to  execute  the  necessary  convey- 
ance for  effecting  the  partition  (see  Vol.  I.,  p.  471  et  9eq.) ;  a  deed  relating  to 
copyholds  conferring  the  right  to  admittance  without  any  surrender. 

Money  received  for  equality  of  partition  nlust  be  paid  to  the  "  trustees  of  the 
settlement "  (as  defined  by  s.  2  (8),  or  s.  63),  or  into  CJourt  at  the  option  of  the 
tenant  for  life  (s.  22)  ;  and  the  receipt  of  the  trustees  is  a  good  discharge  (s.  40)  ; 
but  it  is  not  to  be  paid  to  less  than  two  trustees,  unless  the  settle^nent 
authorises  the  receipt  of  capital  trust  money  by  one  trustee  (s.  .39).  As  to 
appointing  trustees  where  there  are  none,  see  s.  3S,  and  the  T.  A.,  1893,  s.  47. 

By  s.  24  the  land  taken  on  partition  must,  if  freehold,  be  conveyed  to  the 
subsisting  uses  of  the  settlement ;  and,  if  copyhold,  or  leasehold,  upon  trusts 
corresponding  with  the  subsisting  uses  of  the  settlement,  with  a  provision 
preventing  leaseholds  from  vesting  absolutely  in  a  tenant  in  tail  by  purchase 
dying  under  twenty-one. 

Full  power  is  given  to  the  tenant  for  life  to  cntor  into,  and  vary  or  rescind,  a 
contract  for  partition,  which  is  to  be  binding  on  and  enure  for  the  benefit  of  his 
successors  in  title  (s.  31)  ;  and  as  to  carrying  out  contracts  of  previous  owners, 
see  also  the  Act  of  1890,  s.  6. 

As  to  the  requirement  as  to  giving  notice  before  exercising  the  statutory 
powers  to  the  "trustees  of  the  settlemeut"  and  their  solicitor,  see  VoL  I., 
p.  475,  note,  and  above,  p.  299,  note  ;  and  as  to  who  are  the  trustees,  note  that 
8, 16  of  the  S.  L.  A.,  1890,  only  applies  to  sales ;  see  Vol.  I.,  p.  474. 

As  to  a  tenant  for  life  who  is  an  infant,  married  woman,  or  lunatic,  see 
88.  60  61,  62  ;  and  as  to  the  extension  of  the  powers  of  the  Act  to  the  case  of  an 
infant  who  is  absolutely  entitled,  see  s.  59. 

Any  express  power  of  partitioning  contained  in  the  settlement  is  preserved, 
but  cannot  be  exercised  without  the  consent  of  the  tenant  for  life  (s.  66)  ; 
unless  the  settlement  is  by  trust  for  sale,  see  S.  L.  A.,  1884,  s.  6. 

See  further  as  to  the  general  provisions  of  the  Act,  VoL  1.,  p.  467  et  9eq, 

As  to  partitions  of  registered  land,  see  L.  T.,  R.  105. 

In  the  absence  of  an  express  power,  trustees  cannot  join  in  a  partition  of 
the  surface  without  the  minerals,  or  tiee  versd,  without  the  sanction  of  the 
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undivided  shares,  &  the  sd  B.  &  K.  his  wife  are  entled,  i*Rkc.  i. 

in  rt  of  the  sd  K.,  to undivided  shares  of  &  in  the  freehd,  Reciuis. 

copyhd,  &  leasehd  hds  hinafter  descd  ;  And  whas  one  undivided  Title  to 

share  thof  is  vested  in  the  trees,  under  the  will  of  X.  J[^^®^" 

deced,  dated,  &c.,  &  provd,  &c.,  with    power  to  concur  in   a  Title  of 

parton    of  the  sd    premes,  with  or  witht   the  minis,  oVy  *'  is  t'^stees. 
vested  in  X.,  an  infant,  under  the  will,  &c.,  &  the  trees  are  the 

trees  of  the  settlemt  of  such  share  for  the  pposes  of  the  S.  L. 
Acts,  1882  to  1890 ; "  And  whas  the  sd  E.  is  tenant  for  life  in  Title  of 

posson  of  the  remaing  share  of  the  sd  premes,  under  a  ^^^^  *'^' 

settlemt  dated,  &c.  ;  [And  whas  all  the  sd  hds  &  premes  are  Mortgage. 

subjt  to  a  mtge  effected  by  an  indre  dated,  &c.,  for  £ & 

intt  at p.c.  p.a. ;  State  of  wige  debt,  p.  7 ;]  And  whas  the  Agree- 

sd  pties  hto  (the  sd  B.  contractg  for  himself  &  the  sd  K.  his  ^^^^  ' 
wife,  &  the  sd  E.  contractg  under  the  powers  of  the  S.  L.  Acts, 
1882  to  1890,  &  the  trees  contractg  under  the  afsd  power,  oi\ 
"  under  the  powers  of  the  same  Acts  ")  have  agrd  to  make  a  " 
parton  of  the  sd  hds  &  premes  in  mner  hinafter  appearg  ;  [But 
it  has  been  agrd  that  such  parton  sbl  include  the  surface  only 
of  the  sd  lands,  &  shl  not  extend  to  or  affect  the  mines  &  minis 
in,  under,  or  upon  the  same  or  any  pt  thof  (6).]  NOW  IT  IS 
BffiY  AGRD  as  follows  :— 

1.  M.  of ,  hinafter  called  the  arbitror,  shl  forthwith  make  Partition 

a  parton  &  divon  of  the  freehd,  copyhd,  &  leasehd  hds  descd  in  ^^^^  ^     > 
the  schdie  hto  [exclusive  of  the  mines  &  minis  in,  under,  or  arbitrator. 


Court  under  the  T.  A.,  1893,  s.  44  ;  but  the  powers  of  the  S.  L.  Act«,  where 
applicable,  enable  this  to  be  done. 

In  the  above  Precedent  the  tenant  for  life  of  one  share  joins  in  the  partition 
under  the  powers  of  the  S.  L.  Acts.  In  the  case  of  the  share  vested  in  the 
trustees,  parties  of  the  third  part,  it  is  assumed  that  there  is  no  tenant  for  life 
whose  consent  is  necessary  under  s.  56  of  the  S.  L.  A.,  1882  (as  amended  bj  the 
Act  of  1884,  s.  6),  or  that  the  owner  is  an  infant,  so  that  the  powers  of  the  Act 
are  vested  in  the  trustees  under  s.  59  or  60. 

(a)  If  the  title  of  the  married  woman  arose,  or  she  was  married,  after  1882,   As  to 
she  can  dispose  of  her  share  as  a  fejne  sole  under  the  M.  W.  P.  A.,  1882,  ss.  1,  2,  married 
and  5  (see  p.  87,  note).    But  if  both  the  marriage  and  the  acquisition  of  the   ^^'omen. 
piopert  J  were  prior  to  1883,  the  case  is  governed  by  the  old  law  ;  and  the 
husband  must  join  in  the  partition  whenever  this  would  have  been  necessary 
b^ore  that  Act.    Whether  the  wife's  power  of  disposition  depends  on  the  old  or 
new  law,  she  can  enter  into  contracts  under  the  Act  (s.  1)  so  as  to  bind  her 
separate  estate,  if  any  ;   but  where  the  property  is   not  the  wife's  separate 
estate,  the  husband  should  be  made  a  party  to  the  contract. 

(i)  For  a  partition  excepting  underground  and  not  surface  minerals  sec 
Precedent  V.,  p.  314. 

K.E. — VOL.   II.  20 


306 


PARTITIONS. 


Arbitrator 
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As  to 
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Appor- 
tiooroent 
of  rent  of 
leaseholds. 


Allotment 
to  parties. 


pREc  I.  upon  the  same  or  any  pt  thof]  into sevl  allotmts,  con- 
venient to  be  held  in  sevlty,  &  as  nearly  as  may  be  of  eql 
value,  or,  "  eql  [or,  proportionate]  resply  in  value  to  the  sevl 
undivided  shares  of  the  sd  pties  in  the  sd  hds/'  &,  if  necy,  shl 
direct  any  of  the  pties  to  give  to  any  of  the  other  pties  a  sum 
of  moy  for  equality  of  parton,  &  fix  the  amt  to  be  given. 

2.  The  abbitbob  shl  make  or  obtain  such  a  survey  &  valuon 
of  the  sd  hds,  &  such  maps,  plans,  &  schdles  thof  as  may  appear 
to  him  to  be  necy  or  pper  for  the  ppose  of  the  sd  parton. 

[3.  The  abbitbob  shl  direct  how  the  sd  mtge  debt  &  the 
intt  now  due  &  to  accrue  due  thron  shl  be  borne,  &  what 
indemnity  in  respt  thof  shl  be  given  by  any  of  the  pties  to  the 
others  of  them.] 

4.  The  abbitbob  shl  direct  how  the  rent  reserved  by  the 
indre  of  lease  under  wch  the  sd  leasehd  hdts  are  held  shl  be 
apportioned  betn  the  sd  allotmts,  &  whether  any  &  what  in- 
demnity in  respt  thof,  &  of  the  covts  contd  in  the  sd  lease,  shl 
be  given  by  any  of  the  pties  to  the  others  or  other  of  them. 

5.  As  SOON  as  the  parton  &  divon  shl  have  been  made^  the 
arbitror  shl  direct  wch  of  the  allotmts  shl  be  taken  by  the 
respive  pties  entled  to  or  contractg  in  relon  to  the  sd  undivided 
shares ;  [or,  As  SOON  as  the  parton  &  divon  shl  have  been 
made,  the  pties  entled  to  or  contractg  in  relon  to  the  8«I 
undivided  shares  shl  draw  lots,  in  such  mner  as  the  arbitror 
shl  decide,  for  priority  of  choice  betn  the  sd  allotmts,  &  shl 
successively  make  choice  of  their  respive  allotmts  within  such 
time  as  the  arbitror  shl  decide,]  &  the  allotmts  shl  be 
appropriated  accdly. 

Here  insert  any  provons  as  to  title  to  be  sliown  by  the  aevl 
pties,  commencg  with  the  common  root  of  title ;  see  Vol.  I. 
Condons  of  Sale. 

6.  The  pabton  shl  be  completed  &  carried  into  effect  on  the 

day  of ,  or  such  later  day  as  the  arbitror  may  appt, 

on  wch  day  the  sevl  pties  hto  &  all  other  necy  pties,  if  any,  shl 
resply  exte  &  do  all  such  assurces  &  acts  as  shl  be  necy  or  pper 
for  carrying  the  same  into  effect,  &  any  question  as  to  the 
form  &  contents  of  any  of  such  assurces  or  the  acts  to  be  so 
done  shl  be  determined  by  the  arbitror,  &  upon  the  exon  & 
doing  of  such  assurces  &  acts,  the  moy,  if  any,  wch  shl  become 
payable  for  equality  of  parton,  shl  be  pd  togr  with  intt  after 


Comple- 
tion. 
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the    rate    of  p.c.  p.a.  from    the    time    appted    for    the     ^^^-  '• 

complon  of  the  parton,  in  case  the  same  shi  not  be  then 
completed. 

7.  The  sd   A.  &  B.  [&   E.]  shl   enter   into  such  implied  CoTenants 
statutory  covts  for   title   &  further   assurce   as  are  usual  in  ^^j  ^^^^ 
convces  on  sales  with  such  modificons,  if  any,  as  the  case  may 
require,  but  the  liability  of  the  sd  E.  under  such  covts  shl,  as 
regards  the  re  von  of  his  share  expectant  on  his  life  este,  be 
restricted  to  the  acts  of  himself  &  psons  claimg  under  him,  & 

the  trees  shl  not  be  required  to  enter  into  any  covt  except  the 
usual  implied  statutory  covt  agst  incumbces,  &  any  acknmt 
of  the  rt  to  prodon  of  munimts  retained  by  them  wch  may  be 
required. 

8.  The  respive  pties  shl  be  entled  to  the  posson  or  rect  of  PoHsessioii 
the  rents  &  profits  of  their  respive  allotmts,  &  shl  pay  the  out-  goings, 
goings  in  respt  thof,  from  the  time  appted  for  the  complon  of 

the  parton. 

9.  The  arbitror  shl  determine  wch  of  the  pties  shl  have  Ret«'ntion 
the  custody  of  such  of  the  munimts  of  title  as  relate  to  more  dec«ls. 
than  one  of  the  allotmts  [but  the  trees  shl  not  be  required  to 

give  any  covt  or  undertakg  for  safe  custody  of  any  munimts.] 

10.  The  assurce  of  each  allotmt  &  any  other  deed  or  instrumt  Prepam- 
relatg  thto  shl  be  prepared  by  &  at  the  expse  of  the  pty  to  deeds. 
whom  the  same  shl  be  appropriated. 

11.  Such  of  the  provons  of  the  Conv  &  Law  of  Ppty  Act,  JlJj'JJ^^^ 
1881,  with  respt  to  contracts  for  sale  as  may  be  applicable  shl  viaions  of 
as  far  as  may  be  apply  to  &  be  deemed  to  be  incorpd  in  this  i^gf '/^\ 
agrmt  in  the  same  mner  as  if  the  sd  parton  was  intd  to  operate 

by  way  of  mutual  sales. 

12.  The  costs  of  the  sd  parton,  includg  the  remuneron  to  ^<*^^'*- 
the  arbitror  &  the  costs  of  the  preparon  &  exon  of  these  psnts 

&  of  all  acts  &  things  to  be  done  by  virtue  of  these  psnts,  other 
than  the  costs  incurred  by  the  sevl  pties  in  makg  out  & 
investigatg  the  sevl  titles  to  the  sd  undivided  shares,  &  save 
as  hby  or  by  the  statute  lastly  hinbfe  referred  to  or  orwise 
provd,  shl  be  borne  by  the  sevl  pties  in  the  proportions  wch  shl 

(a)  As  to  the  statutory  covenants  for  title,  kc.  and  prodaction  of  muniments, 
see  VoL  I.,  pp.  406  and  421,  notes. 

(Jf)  See  s.  3  (3)  as  to  recitals  being  evidence,  and  (G)  as  to  expenses ;  and 
Vol.  I.,  pp.  22S,  229. 
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pointment 
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be  determined  by  the  arbitror  [in  the  proportions  follg,  that  ia 
to  say,  &c.]. 

13.  The  decision  of  the  arbitror  as  to  any  of  the  mres  afsd 
shl  be  final  &  absolutely  bindg  on  all  pties. 

14.  In  case  the  arbitror,  or  any  other  arbitror  appted  by 
virtue  of  this  psnt  clause,  shl  die,  or  refuse,  or  become 
incapable  to  act  bfe  the  mres  refd  to  him  shl  have  been  deter- 
mined, a  majority  of  the  sd  pties  hto  (the  trees  countg  as  one 
pson),  or  in  default  thof,  the  president  for  the  time  being  of 
the  Incorpd  Law  Socy  may,  on  the  reqt  of  any  one  of  the  fcd 
pties,  nominate  some  other  pson  to  be  arbitror  ;  &  the  pson  so 
nominated  shl,  as  to  all  the  mres  remaing  to  be  determined, 
have  the  same  powers  &  authorities  as  if  he  had  been  origliy 
nominated  an  arbitror.     As  wits  the  hands  of  the  sd  pties. 

[Sclidle  of  peels.'] 


PREC.    II. 


Recitals. 
Title. 


Agree- 
ment. 


n. 

AGREEMENT  for  Partition  of  Freeholds  to  be  made 
by  Two  Arbitrators  and  effected  through  the  Board 
of  Agriculture  (a). 

Parties,  A.,  owner  of  one  undivided  moiety,  1 ;  B.,  tenant  for 
life  of  the  other  moiety,  2.  Whas  the  sd  A.  is  entled  in  fee 
simple  in  posson  to  one  undivided  moiety  of  the  hds  descd  in 
the  schdle  hto,  &  the  sd  B.  is  under  an  indre  dated,  &c.,  being 
the  settlemt  exted  on  his  marre,  tenant  for  life  in  pusson  of  the 
other  undivided  moiety  thof :  And  vthas  the  sd  A.  &  B.  are 
desirous  of  making  a  parton  of  the  sd  hds  :  NOW  IT  IS  HBY 
AOBD  as  follows : 


Partitions 
under 
hiclos'ire 
Acts. 


(a)  See  "  The  Inclosure  Acts,  1846  to  1876/'  8  d:  9  Vict.  c.  118,  as.  90  to  94  ; 
11  &  12  Vict.  c.  99,  88.  13  and  14  ;  12  &  13  Vict.  c.  83.  s.  7  ;  15  &  16  Vict.  c.  7i». 
ss.  17,  30,  and  31  ;  17  &  18  Vict.  c.  97,  s.  8 ;  20  &  21  Vict.  c.  31,  ss.  7  to  11  ;  1'2 
&  23  Vict.  c.  43,  88.  10  &  11  ;  31  &  32  Vict.  c.  89,  s.  2  ;  39  &  40  Vict.  c.  56,  s.  :^3  ; 
Jacomh  ▼.  Turner^  [1892]  1  Q.  B.  47.  Recourse  can  be  had  to  the  Acts  only 
where  the  inequality  in  value  does  not  exceed  one-eighth,  which  is  to  be  cinii- 
pensated  by  a  rent-charge. 
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1.  M.  of ,  &  N.  of ,  hinafter  called  the  arbitrors,  i*Rkc.  ii. 

continue  as  in  clause  1  of  last  Prec,  substitutg  for  the  last  pt  Arbitra- 

ofthe  danse,  "&  shl  determine  how  any  inequality  in  value  shl  to"*o 

be  compensated."  tition. 

2.  Clauses  2  <&  5  of  lust  Prec, 

6.  As  soon  as  the  appropriation  shl  have  been  made  the  sd  AppUca- 
A.  &  B.  shl  forthwith  apply  to  the  Board  of  Agriculture  for  an  goard. 
order  of  parton  under  the  seal  of  the  sd  Board,  for  the  ppose 

of  carrying  the  sd  parton  into  effect. 

7.  The  costs  of  the  sd  parton,  includg  the  costs  of  this  agrmt  Costs. 
k  of  the  sd  applicon  to  the  sd  Board  &  the  remuneron  to  the 
arbitrors,  shl  be  borne  by  the  pties  eqlly. 

8.  As  in  last  Prec,  clause  13,  culdg,  &  in  case  they  shl  differ  Decisionto 
in  opinion  as  to  any  mre,  the  same  shl  be  refd  to  an  umpire  to 

be  chosen  by  them  bfe  they  enter  upon  the  business,  &  his 
decision  shl  be  final. 

9.  In  case  the  sd  M.  or  any  other  arbitror  appted  by  the  sd  Provision 
A.  by  virtue  of  this  psnt  clause  shl  die  or  refuse  or  become  pointment 
incapable  to  act  bfe  all  the  mres  afsd  shl  have  been  determined,  ^^^V^ 
the  sd  A.  may  nominate  anor  arbitror  in   his  place.     Similar  tors. 
pov/er  to  B.  to  naniinate  arbitror  in  place  of  N.;  And  every 

pson  so  nominated  &c.,  as   in  last  Prec,  clause  14  (6).     In 
WITS,  &c. 

{Schdle  of  jycelB!} 

(^)  If  desired,  a  clause  may  be  added  giving  a  power  of  rescission  on  non- 
completion  within  a  certain  time,  as  in  the  agreement  for  an  exchange,  Vol.  I. 
p.  648,  clause  4. 
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PRKC.    III. 


BecitaU. 


Desire  to 
make  par- 
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Sum  to  be 
paid  for 
equality. 

Payment. 

Mode  of 
assurance. 


Wit- 
nesseth. 


Grant. 


As  to  one 
pai-t. 

To  use  of 

A.  in 
severalty. 

As  to  other 
part. 

To  use  of 

B.  in 
severalty. 


ni. 

PARTITION  Deed  of  Freeholds  between  two  Tenants 
in  Common,  Joint  Tenants,  or  Coparceners  effected 
by  One  conveyance.  AppoHionmen^;  of  Rent- 
charge. 

Parties,  A.,  one  co-owner,  1 ;  B.,  anor  co-owner,  2;  C,  griee 
to  uses,  3.  Recite  title  of  A,  iSc  B,  as  tenants  in  common,  jt 
tenants,  or  co-parceTiers  to  the  hds  descd  in  tite  schdles,  suJbjt  to 
a  rent'Chge,  And  whas  the  sd  A.  &  B.  are  desirous  of  makg  a 
partoD  of  the  sd  pees  of  land  &  hds  descd  in  the  sd  schdles 
hto,  &  they  have  agrd  that  the  hds  coinprd  in  the  first  schdle 
hto  shl  be  taken  by  &  appropriated  to  the  sd  A.  in  sevlty,  in 
lieu  of  his  undivided  share  of  the  entirety  of  the  sd  hds,  & 
that,  &c.,  premes  in  secand  schdle  to  be  taken  by  B,,  &  it  has 

been  further  agrd  that  the  sum  of  £ shl  be  pd  by  the  sd 

A.  to  the  sd  B.  as  &  for  equality  of  parton :  And  whas  the  sd 

sum  of  £ has  been  pd  by  the  sd  A.  to  the  sd  B.  bfe  the 

exoD  hrof,  as  the  sd  B.  doth  hby  acknowe :  And  whas  the  sd 
A.  &  B.  are  desirous  that  the  hds  so  to  be  allotted  to  them 
resply  shl  be  conveyed  &  assured  in  mner  hinafter  appearg : 
Recital  introductory  to  ax^hamt  for  prodon  of  deeds,  Vol.  I., 
p.  382 ;  NOW  THIS  INDRE  WITNETH  that  for  effectg  the 
sd  parton  &  in  conson  of  the  pi'emes,  the  sd  A.  &  B.,  [if  jt 
tenants,  "  jtly  as  benefl  owners  do,"  if  tenants  in  commxya  or 
co-parceners,  "  each  of  them  conveying  as  benefl  owner  of  one 
moiety  of  the  hds  hby  assured,  or,  'of  the  respive  share  or 
shares,  este  &  intt  in  the  hds  hby  assured  to  wch  he  is  entled 
as  hinbfe  appears,'  &  all  other,  if  any,  his  share,  este,  or  intt 
thrin,  do  &  each  of  them  doth"]  hby  grt  unto  the  sd  C, 
Peels  by  referee  to  two  schdles ;  Habendum,  Unto  the  sd  C. 
&  his  hrs  To  the  uses  foUg,  that  is  to  say,  As  to  the  entirety 

of  the  sd hds  &  premes  comprd  in  the  sd  first  schdle  hto. 

To  the  use  of  the  sd  A.,  his  hrs  &  assns  for  ever,  to  be  hence- 
forth held  by  him  &  them  in  sevlty  :  And  as  to  the  entirety  of 

the  sd hds  &  premes  comprd  in  the  sd  second  schdle   hto, 

To  THE  USE  of  the  sd  B.,  his  hrs  &  assns  for  ever,  to  be  hence- 
forth held  by  him  &  them  in  sevlty.  Provd  always  &  it  is 
hby  agrd  that  the  sd  hds  comprd  in  the  first  schdle  hto  shl  be 
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cbged  with  £ p.a.  as  pt  of  the  sd  yrly  rent-chge  of  £ ^^^-  "'• 

in  exoneron  of  the  sd  hds  comprd  in  the  second,  schdle  hto,  &  Clause 
the  sd  hds  comprd  in  the  sd  second  schdle  hto  shl  be  chged  ^pportion- 

with  £ p.a.,  the  remr  of  the  sd  yrly  rent-chge  of  £ charge. 

in  exoneron  of  the  sd  hds  comprd  in  the. sd  first  schdle  hto  ; 
And  it  is  hby  agrd  &  decld  that  if  &  whenever  any  claim  or  Powers  of 
demand  shl   be   made  upon    the  sd  hds  comprd  in  the  first  dLstreiw" 
schdle  hto,  or  any  pt  thof,  or  upon  the  owner  or  occupier  of  («)•  , 

the  same  hds  in  respt  of  the  sd  pt  hby  chged  upon  the  sd  hds 
comprd  in  the  second  schdle  hto  of  the  sd  yrly  rent-chge  of 

£ ,  &  the  sd  A.,  his  hrs  or  assns,  shl  in  consequence  of 

such  claim  or  demand  pay  any  moys  or  be  put  to  any  expse, 
the  sd  A.,  his  hrs,  exs,  ads,  or  assns  may  at  any  time  within 
the  lives  of  H.M.  the  Queen  &  her  descendants  now  livg,  &  of 
the  survors  or  survor  of  them,  &  21  yrs  from  the  death  of  such 
sorvor,  enter  into  &  upon  the  sd  hds  comprd  in  the  second 
schdle  hto,  or  any  pt  thof  &  rece  the  rents  &  profits  thof  or 
may  at  any  time  distrain  upon  the  sd  lands  in  like  maer  as 
landlords  may  now  do  for  rent  in  arrear,  to  the  intent  that  thby 
or  orwise  all  such  moys  &  e^pses  wch  he  the  sd  A.,  his  hrs  or 
aasus,  shl  so  pay  or  be  put  to  as  afsd,  togr  with  the  costs  of  or 
relatg  to  such  entry  &  rect  or  distress,  may  be  pd  &  satisfied  ; 
similar  power  to  B.  in  respt  of  other  pt  of  rent-chge.  If  A.  & 
B,  are  jt  tenants,  provo  restrictg  their  liability  under  the 
statutory  covts  for  title,  Vol.  I.,  p.  419.  Acknmt  &  undertakg 
by  A.  to  C,  a^  to  inuniiints  retained  by  him.  Vol.  I.,  p.  426. 
The  like  by  B.  to  C.  a«  to  those  retained  by  him.  In  wits, 
&C.  (6). 

l^Two  Schdles.'] 

(a)  As  to  the  validity  of  these  powers,  see  Vol.  I.,  p.  315,  note,  p.  538,  note. 

(()  To  be  executed  in  duplicate.  A  partition  deed  is  chargeable  with 
ad  valorem  duty  on  the  sum  (if  any)  paid  or  given  for  equality  if  exceeding 
£100~otherwiBe  with   IQf. ;  see  the  Stamp  Act,  1891,  s.  78,  and  Schedule,  | 

Pabtitiom.  i 

A  partition  of  registered  land  is  made  by  an  instrument  in  L.  T.  R.,  sch.  1,    Registered  ' 

fonn  38.    Where  the  partition  is  made  under  an  order  or  award  of  the  Board  of    l^i^^- 
Agriculture,  the  production  of  the  order  or  award  or  a  sealed  copy  thereof  shall 
be  a  sufficient  authority  to  the  Registrar  to  make  such  entries  and  alterations 
in  the  register  as  are  necessary  to  complete  the  partition  ;  L.  T.  R.  105. 

As  a  partition  is  not  a  sale,  a  deed  of  partition  of  unr^istered  land  in  a 
district  where  registration  is  compulsory  appears  not  to  require  registration, 
even  if  money  be  given  for  equality  of  partition. 
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IV. 

PKEc.  IV.  CONVEYANCE    on   Partition    of  Freeholds,   Dis- 

CHARGED  from  a  trust  for  Sale,  to  a  Married 
Woman,  a  Sum  being  paid  for  Equality,  the  trustee 
for  sale  joining  to  convey  the  Legal  Estate.  Varia- 
tions wh^re  the  Woman  is  entitled  for  her  Separate 
Use. 

Pasties,  A.,  survivg  tree  of  legal  este,  1 ;  B.,  2  ;  C,  3  ;  [D. 

Recitala.      <£-]  £.,  hia  wife  (a),  4.     Recite  will  of  X,  devisg  his  real  este  to 

A.  <Ss  M,in  trxibst  for  K,  for  life,  &  after  his  death  in  trust  to 

sell  &  divide  proceeds  among  his  chin  eqlly,  death  of  testor 

Family.       &  probate  (6) ;  deatlis  of  M.  &  K,     And  whas  the  sd  K,  had 

issue,  three  chin  &  no  more,  namely,  the  sd  B.,  C,  &  E,  all  of 

whom  have  attned  the  age  of  twenty^one  yrs ;  Marre  of  E.  (c). 

Real  estate  And  whas  the  real  estate  to  wch  the  sd  testor  was  entled  at 

to  tested.  ^^^  tixskQ  of  his  death,  consisted  of  the  freehd  pees  of  land, 

messes  &  hds  hby  grted  &  certn  other  freehd  hds  situate,  &c. ; 

Election      AND  WHAS  the  sd  B.  &  C.  &  the  sd  [D.  &]  E.  have  resply 

vert,  an?    elected  to  take  the  sd  hds  &  premes  as  real  este  dischged  from 

agreement,  the  trust  or  diron  for  sale  contd  in  the  sd  will  as  afsd,  wch 

election  is  intd  to  be  testified  by  their  respive  exon  of  these 

psnts  &  of  the  indres  hinafter  recited,  &  they  have  also  agrd  to 

make  a  parton  of  the  sd  premes  in  mner  hinafter  mentd,  that 

is  to  say,  that  the  sd  hds  situate  at ,  wch  are  valued  at 

£ ,  shl  be  taken  by  the  sd  B.  in  sevlty,  &  that  the  sd  hds 

situate  at ,  wch  are  valued  at  £ ,  shl  be  taken  by  the 

sd  C.  in  sevlty,  &  that  the  hds  hby  grted,  wch  are  valued  at 
£ ,  shl  be  taken  by  the  sd  E.  in  sevlty,  &  that  the  sd  [D.  &] 


As  to  (^)  ^^  ^^^  married  woman's  title  accrued,  or  if  she  was  married  after  1882,  or 

married  is  otherwise  entitled  for  her  separate  use,  she  can  act  as  a  feme  tole,  under  the 
woman.  M.  W.  P.  A.,  1882,  and  the  concurrence  of  her  husband  would  be  unnecessary; 
see  p.  89,  note.  Otherwise  the  case  would  be  governed  by  the  old  law,  and  the 
husband  must  join  and  the  wife  must  acknowledge  the  deed,  although  she  is 
not  a  conyeying  party,  to  testify  her  consent  to  the  partition  and  her  election 
to  take  the  property  unocnverted  ;  see  Franks  ▼.  BoUans,  L.  R.  3  Ch.  717. 

(6)  If  the  testator  died  after  1897,  the  assent  of  his  executors  to  the  devise 
will  be  necessary. 

(c)  It  should  be  made  to  appear  whether  E.  was  married  after  1882  or  not, 
unless  her  title  accrued  after  1882,  or  she  is  otherwise  shown  to  be  entitled  for 
her  separate  use. 
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E.  shl  pay  the  siiin  of  £ for  equality  of  parton  as  follows,    pkbc.  iv. 

uamely,  £ pt  thof  to  the  sd  B.,  &  £ ,  residue  thof  to 

the  sd  C. ;  And  whas  the  sd  hds  situate  at are  intd  to  be  Convoy- 
conveyed  to  the  sd  B.  in  sevlty  by  an  indre  bearg  even  date  g^^^^c. 

hrwith,  &  made,  &e.,  &  the  sd  hds  situate  at are  intd  to 

be  conveyed  to  the  sd  C.  in  sevlty  by  anor  indre  bearg  even 
date  hrwith  &  made,  &c. ;   {Recital  introductory  to  ackumt 
for  prodon  of  deeds,  Vol.  I.,  p.  382] ;  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  conson  of  the  convces  intd  to  be  effected  by  "®*^ 
the  sd  respive  indres  of  even  date  hrwith,  &  in  conson  also  of 

the  respive  sums  of  £ &  £ upon  the  exon  hrof  pd  to 

the  sd  B.  &  C.  resply  by  the  sd  [D.  &]  E.,  red  by  B.  &  G,  reaply, 

the  sd  A.  as  tree  (d),  doth  hby  at  the  reqt  as  well  of  the  sd  B. 

&  C.  as  of  the  sd  [D.  &]  E.,  grt,  &  the  sd  B.  &  C,  each  of  them  Grant. 

conveying  as  benefi  owner  (d)  of  the  respive  share,  este,  &  intt 

in  the  sd  premes  to  wch  he  is  entled  as  hinbfe  appears,  &  all 

other,  if  any,  his  share,  este,  &  intt  thrin,  do  resply  hby  grt  & 

confirm  unto  the  sd  E.,  Pcda,   Vol.   L,  p.   385 ;  HabeTidum, 

Unto  &  to  the  use  of  the  sd  E.,  her  hrs  &  assns,  to  the  intent  To  use  oi 

that  the  entirety  of  the  same  premes  may  be  henceforth  vested  "^""® 

iu  the  sd  E.,  her  hrs  &  assns  in  sevlty  as  her  septe  ppty  &  fee. 

este.    Statutory  acknmt  &  undertakg  by  B.  or  C.  %oith  E, 

as  to  Tnunimts,  Vol.  I.,  p.  426.     In  wits,  &c. 


woman  m 


V. 

DEED  of  Partition  of  Freeholds,  Copyholds,  and  ^^kc.  y. 
Leaseholds.  One  Third  belonging  to  an  Absolute 
Owner,  anx)tJier  Third  beiv^f  in  Strict  Settlement 
and  the  remaining  Third  being  vested  in  Trustees 
for  Sale,  with  Power  to  Partition.  Part  of  the 
Property  having  been  Exchanged.  A  Sum  in  paid 
for  Equality.  The  Minerals  under  paH  of  the 
Freeholds  are  Excepted,  and  Easements  and 
Rights  over  ons  Allotment  are  created  in  favour 
of  another.    The  Partition  is  effected  by  Mutual 


(<f)  See  aboTe,  p.  2,  and  Vol.  I.,  p.  406,  note. 
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PREC.  V 


Recitals. 


Desire  to 
make  par- 
tition. 


Allot- 
inents. 


Conveyances,  operatiTig  partly  under  the  Settled 
Land  Acts.  Variations  where  the  Partition  is 
effected  by  the  Trust ^aes  of  the  Strict  Settlement 
vmder  an  express  powe^"  (a). 

Parties,  A.,  oivner  of  otic  sluire,  1  ;  B.,  tenant  for  life  under 
strict  eettlemt  of  anor  share,  2  ;  C,  &  D.,  trees  of  thai  settlenit^ 
3;  K  &  F.,  trees  of  remaing  share,  4;  K.,  grtee  to  tmes,  o. 
Recite  will  of  X.  devisg  the  freeJid,  copyhd,  &  leasehd  hds 
specified  in  the  first  &  second  schdles,  the  first  pt  of  the  third 
schdle,  &  the  fourth  schdle  to  A,,  J5.,  &  G.,  as  tenants  in  common 
or  jt  tenants ;  Death  &  probate  {b) ;  {Three  sevl  admiUces  of 
A,,  B,y  &  G,  to  an  undivided  third  of  the  copyhds,  or  as  tite 
case  may  be'\ ;  An  exchange  whby  the  hds  in  the  fourth  schdle 
were  given  in  exchange  for  those  in  the  second  pt  of  the  third 
schdle ;  Strict  settlemt  of  B*s  undivided  share,  under  loch  B, 
is  tenant  for  life,  &  C.  &  D.  are  trees  of  the  settlemt  vrithin 
the  Settled  Land  Acts.  Convce  of  G.'s  undivided  share  to  E. 
&  F.  in  trust  for  sale  with  power  of  partem,  with  or  wUht  tfie 
Tninls,  &  with  a  special  power  to  create  eas&mts.  And  whas 
the  sd  pties  hto  of  the  first  four  pt8  (other  thau  the  sd  C.  &  D.) 
are  desirous  of  makg  a  parton  of  the  sd  hds  descd  in  the  sd 
first,  second,  &  third  schdles  hto,  except  as  hiuafter  mentd  ; 
such  parton  being  intd  to  be  effected  by  the  sd  B.  by  virtue  of 
the  powers  vested  in  him  as  tenant  for  life  of  his  undivided 
share  under  the  Settled  Land  Acts,  1882  to  1890,  &  by  the  sd 
E.  &  F.  under  the  powers  given  to  them  in  that  behalf  by  the 
sd  indre  of,  &c.,  the  convce  in  trust  for  sale  ;  And  whas  in 
furtherce  of  such  desire  a  survey  &  divon  has  been  made  thof,  & 
the  hds  descd  in  the  first  schdle  hto  have  been  set  apart  as  the 


{a)  As  to  partitions  under  the  S.  L.  Acts,  1882  to  1890,  see  p.  303,  note  ;  and 
as  to  partitioning  under  an  express  power  where  there  is  a  tenant  for  life,  see 
s.  66 ;  and  see  Vol.  I.,  p.  475,  as  to  the  operation  of  that  section.  As  to  the 
share  vested  in  trustees  for  sale,  £.  and  F.,  if  there  is  a  tenant  for  life,  he 
cannot  partition  under  the  S.  L.  Acts  without  getting  an  order  of  Court  (see 
above,  p.  803,  note)  ;  and  if,  as  in  this  Precedent,  the  partition  is  effected  under 
a  power  by  the  trustees,  his  consent  is  not  necessary  unless  he  has  obtained  an 
order  of  Court  (see  the  Act  of  1884,  ss.  6,  7),  or  unless  of  course  it  is  expressly 
required  by  the  power.  Where  the  partition  is  effected  under  the  Acts,  the 
land  taken  on  partition  must  be  conveyed  to  the  uses  or  upon  the  trusts  of  the 
settlement  accoi-ding  to  s.  24,  as  to  which  see  Vol.  I.,  p.  490,  note. 

(ft)  Seenote(A),  p.  312. 
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share  to  be  allotted  to  the  sd  A.  in  sevlty  in  lieu  &  satinfon  of    pr^sc.  v. 

his  sd  undivided  third  pt  of  the  whole  of  the  sd  hds,  &  the  sd 

hds  descd  in  the  second  schdle  hto  have  been  set  apart  as  the 

share  to  be  allotted  in  sevlty  to  the  sd  B.  &  his  succors  in  title,  in 

lieu  &  satisfon  of  the  undivided  third  pt  of  the  whole  of  the  sd 

hds  wch  is  now  subjt  to  the  uses  of  the  sd  indre,  &c.,  the  strict  set- 

flemtf&n  the  hds  descd  in  the  third  schdle  hto  have  been  set  apt 

as  the  share  to  be  allotted  to  the  sd  £.  &  F.,  in  sevlty  upon  the 

trusts  of  the  sd  indre  of,  &c.,  the  convce  in  ti^ust  for  sale,  in  lieu 

&  satisfon  of  the  undivided  third  pt  of  the  whole  of  the  sd  hds 

wch  is  now  vested  in  the  sd  K  &  F.  in  trust  as  afsd  ;  And  it  has  Payment 

been  agrd  that  the  sd  A.  shl  pay  the  sum  of  £ for  eqlity  of  equality. 

parton  to  the  sd  C.  &  D.  ;  And  whas  it  has  been  also  agrd  that  Agreement 
the  enjoymt  of  the  easerats  &  rts  descd  in  the  fifth  schdle  hto  J^e^J*^*" 
over  the  freehd  hds  descd  in  the  third  schdle  hto  shd  be  seed 
in  muer  hinafter  appearg  to  the  sd  A.,  his  hrs  &  assns,  the 
owner  or  owners,.  &  occupier  or  occupiers  for  the  time  being  of 
the  freehd  hds  descd  in  the  first  schdle  hto ;  But  it  has  been  Agreement 
agrd  that  the  parton  so  to  be  made  shl  include  the  surface  only  niinerals. 
of  the  freehd  hds  descd  in  the  first  schdle  hto,  &  shl  not  extend 
to  or  affect  the  mines  &  minis  in,  upon,  or  under  the  same  or 
anjr  pt  thof,  [except  such  stone,  clay,  brick  earth,  gravel,  sand, 
&  other  minis  and  substces  a<>  can  be  got  by  surface  workg  as 
hinafter  mentd]  ;  And  whas  it  has  been  further  agrd  that  the  sd 
parton  shl  be  effected  in  mner  hinafter  appearg ;  NOW  THIS  Wit- 
INDRE  WITNETH  that  for  eflFectg  the  sd  parton  &  in  conson  '''''*''^'- 

of  the  sum  of  £ now  pd  by  the  sd  A.  by  the  diron  of  the 

ad  B.  to  the  sd  C.  &  D.,  the  rect,  &c.  (c),  &  of  the  premes  the 

(e)  If  the  partition  is  effected  by  the  trustees  of  the  strict  settlement  under  Variations 

an  express  power,  and  they  have  no  estate,  the  conveyance  of  the  freeholds  for  parti - 

must  be  by  revocation  and  appointment  of  the  use,  the  tenant  for  life,  if  any,  ^^^^  ^y 

being  a  necessary  consenting  party  under  the  S.  L.  A.,  1882,  s.  56.    In  that  case  ^^^^^^e^^- 
the  deed  will  continue  from  this  point  as  follows : — 

"And  of  the  assurces  made  by  the  sd  A.  &  by  the  sd  E.  & 
F.  resply  &  of  the  premes,  the  sd  C.  &  D.  as  trees,  in  exercise 
of  the  power  for  this  ppose  given  to  them  by  the  sd  indre  of,  Revoca- 
&c.,  the  strict  settleint,  &  of  every  other  power  enablg  them  in  uses  of 
this  behalf  [&  with  the  consent  of  the  sd  B.],  do  hby  absolutely  pettlement. 
revoke  All  the  uses,  tnists,  powers,  &  provons  by  &  in  the  sd 
indre  of,  &c.,  decld  &  contd  concerng  the  one  third  pt  or  other 
the  share,  este  or  intt  thrin  comprd  of  &  in  All  &  singr  the 
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Kreeholds 


after 
Further 


sd  A.  u  benefl  ovner  as  to  one  eql  third  share  &  all  other, 
if  any,  the  share,  este,  or  intt  to  wch  he  is  entled  of  &  in  the 
freehd  bds  hby  assured  doth  hby  grt,  &  the  sd  B.  as  benefl 
owner  as  to  one  eql  third  share  &  all  other,  if  any,  the  share, 
este,  or  intt  comprd  in  the  sd  indre  of  settlemt  of,  &c.,  of  Si  in 
the  same  hds  by  vii-tue  of  the  powers  of  the  Settled  Land  Acts, 
1882  to  1890,  &  of  every  other  power  in  that  behalf  him  eoablg 
doth  hl>y  grt  &  convey,  &  the  sd  E.  &  F.  a8  trees  as  to  the 
remaing  one  eql  third  share  &  all  other,  if  aoy,  the  share,  este, 
or  intt  comprd  in  the  sd  indre  of,  Sue,  the  convce  in  tittat  for 
sale,  of  &  in  the  same  hds,  by  virtue  of  the  powers  given  tu 
them  by  the  last  mentd  indre,  &  of  every  other  power  enabig 
them  in  this  behalf,  do  hby  grt  &  convey  unto  the  sd  K.  ALL 

&  siNGR  the &  hds  descd  or  compi'd   iu  the  first,  second, 

&  third  schdiea  hto  wch  are  of  freehd  tenure;  But  except  & 
reserved  out  of  the  assurce  &:  parton  hby  made,  all  mines  & 
minis  in,  upon,  or  under  such  of  the  sd  freehd  hds  &  premes 
as  are  descd  or  comprd  in  the  first  schdle  hto,  or  any  pt  thof, 
[other  than  such  stoue,  clay,  brick  earth,  gravel,  sand,  &  other 
minis  &  substces  as  cau  be  got  by  quarrying  or  surface  workgs 
witht  undergrouud  workgs :]  To  HOLD  all  the  same  premes 
Unto  the  sd  K.  &  his  hrs.  To  the  ustis,  upon  the  trusts,  & 
-subjt  to  the  powera  &  provona  hioafter  expd  concerng  the  same 
'  resply,  that  is  to  say,  As  to  &  conceriig  the  entirety  of  such  of 
the  sd  freehd  premes  as  are  descd  or  comprd  in  the  first  schdle 

&  hds  of  freehd  tenure  descd  or  comprd  in   the  first, 

secoud,  &  third  schdle.s  hto,  except  as  to  the  mines  &  minis  in, 
upon,  or  under  the  freelid  hds  &i  premes  descd  or  comprd  in 
the  first  Bchdie  hto,  or  aoy  pt  thof  [other  than  such  stone,  clay, 
Sic,  as  in  the  texQ,  And  do  hby  direct  &  appt  that  the  same 
one  third  pt  or  othgr  share,  este,  or  intt  of  Sz  in  all  the  sd 
freehd  hds  &  piemes,  except  as  afsd,  sh\  henceforth  go  &  remain 
To  THE  USES,  upon  the  trusts,  &  subjt  to  the  powers  &i  provons 
hiniifter  expd  concerng  the  same  resply ;  AND  THIS  INDRE 
FURTHER  WITNETH  that  for  further  effectg  the  sd  parton, 
&  in  coDsoD  of  the  premes  the  sd  A.  aa  benefl  owner  as  to  one 
eql  third  share,  &c.,  an  in  the  text,  &  the  sd  B.  as  benefl  owner 
as  to  one  eql  third  share,  &  all  other  the  share,  &c,  comprd  in 
the  aeitlemt,  doth  hby  grt  Si  convey.  Si  the  sd  E.  &  F.,  Sic,  as 
in  the  text." 
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hto,  except  as  afsd,  To  THE  use  of  the  sd  A.,  his  hrs  &  assns,    prkc  v. 
to  be  henceforth  held  by  him  &  them  in  sevlty,  And  as  to  &  xo  abso- 
concernsr  the  entirety  of  such  of  the  sd  freehd  premes  as  are  ^"^® 

°  "^  *^  owner. 

descd  or  comprd  in  the  second  schdle  hto,  To  THE  uses,  upon  ^^  ^^ 
the  trusts,  &  subjt  to  the  powers  &  provons  wcli  under  the  sd  other  part. 
indre  of,  &c.,  the  sttnct  settlemt,  or  by  reason  of  the  exercise  of  '^^  "^?** 

.  .  ,  .  .  of  strict 

any  power  of  charging  thrin  contd  are  subsistg  with  respt  to  settle 

the  sd  undivided  third  pt  or  other  share  thrin  comprd  of  &  in  '"^"^* 

all  the  sd  freehd  premes,  or  as  near  thto  as  circes  permit,  but 

not  so  as  to  increase  or  multiply  chges  or  powers  of  charging, 

&  to  be  henceforth  held  in  sevlty  accdly.  And  as  to  &  concerng  As  to 

the  entirety  of  such  of  the  sd  freehd  premes  as  are  descd  &  ^^^^^  P*^** 

comprd  in  the  sd  third  scbdle  hto,  To  THE  use  that  the  sd  A., 

his  hrs  &  assns,  the  owner  or  owners,  &  occupier  or  occupiers 

of  the  sd  freehd  hds  descd  in  the  first  schdle  hto,  shl  at  all 

times  hrafter  have,  use  &  enjoy  the  easemts  &  rts  specified  in 

the  fifth  schdle  hto  over  the  freehd  hds  descd  &  comprd  in  the 

third  schdle  hto  (a),  &  subjt  thto.  To  THE  USE  of  the  sd  E.  &  To  use  of 

trustees 

F.,  their  hrs  &  assns,  Upon  the  trusts,  &c.,  of  the  convce  in  tor  sale. 
trust  for  sale,  as  above :   AND  THIS  INDRE  FURTHER  Further 
WITNETH  that  for  further  effectg  the  sd  parton  (6),  the  sd  A.,  'y^^th, 
80  far  only  as  relates  to,  &  as  benefi  owner  of  the  one  eql  third  Covenant 
share  &  all  other,  if  any,  the  share  or  intt  wch  is  vested  in  *°  ^"^" 
him  of  &  in  the  copyhd  hds  hby  assured  doth  hby  covt  with 
the  sd  B.  &  his  succors  in  title  &  also  septely  with  the  sd 
E.  &  F.,  their  hrs  &  assns,  that  he,  the  sd  A.,  or  his  hrs  & 
all  other  necy  pties,  if  any,  will  forthwith,  at  the  cost  of  the 
respive   psons   for   whose   benefit   the   respive   surrenders  are 
made,  surrender  into  the  hands  of  the  lords  of  the  manors  of 

(a)  As  to  the  creation  of  easements  bj  way  of  use  where  the  estate  is  in 
settlement,  see  the  G.  A.,  1881,  s.  62 ;  and  for  a  form  of  such  a  conveyance 
before  the  Act  (the  operation  of  which,  however,  is  not  clear),  see  2  Dav.  Prec, 
pt  1,  p.  263. 

(6)  Where  the  partition  of  the  bettled  share  is  made  under  an  express  power  Variation 
Tested  in  the  trustees  C.and  D.,  the  clause  in  the  text  wiU  be  modified  as  to  that  for  parti- 
share  by  making  C.  and  D.  covenant  "  as  trees  "  with  A.  and  with  E.  and  F.   ^^^^  ^3' 

trustci^s 
to  surrender,  each  of  the  parties  being  in  that  case  made  to  covenant  with  the   yxndeT 

others,  "that  they,  the  sd  respive  covtg  pties,  &  all  other  necy  power. 
parties,  if  any,  will  forthwith,  at  the  cost  of  the  respive  psons 
for  whose   benefit  the    respive   surrenders   are   to    be   made, 
surrender,  &c/' 
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Copy- 
holds. 


To  uses. 
As  to  part. 

To  use  of 

absolute 

owner. 


As  to 
other  part. 

To  use  of 
trustees 
of  strict 
settle- 
ment (6). 


As  to  other 
part  to 
trustees 
for  sale. 

Declara- 
tion of 
trust  till 
surrender. 


Further 

wit- 

nesseth. 


well  the  copyhd  hds  hinafter  mentd  are  resply  holdea  accdg 
to  the  custom  thof  resply,  &  the  sd  B.  as  benefi  owner  as  to  one 
eql  third  share  of  the  sd  copyhd  hds  &  all  other,  if  any,  the 
share,  &c.,  comprd  in  tlie  aettlemty  &  by  virtue  of  the  powers, 
&c.,  o^  above,  doth  hby  convey  (a),  &  the  sd  £.  &  F.  as  trees  as 
to  the  one  eql  third  share,  &  all  other  the  share,  &c.,  coniprd 
in  the  convce,  do  liby  covt  with  the  sd  A.,  his  hrs  &  assns,  & 
also  septely  with  the  sd  B.  &  his  succors  in  title,  that  they,  the 
sd  E.  &  F.,  or  their  hrs  and  all  other  necy  ptie.s,  if  any,  will 

forthwith,  at  the  cost,  &c.,  surrender,  &c.,  All  &  SINGR  the 

&  hds  descd  or  comprd  in  the  first,  second,  &  third  schdles 
hto,  wch  are  of  copyhd  tenure :  To  THE  USES  follg,  that  is  to 

say,  As  to  the  entirety  of  the &  hds  specified  in  the  first 

schdle  hto  wch  are  of  copyhd  tenure,  To  the  use  of  the  sd  A., 
his  hrs  &  assns,  accdg  to  the  custom  of  the  manor  of  wch  the 
same  are  held,  &  by  &  under  the  rents,  fines,  suits,  &  services 
due  &  accustomed  for  the  same,  &  so  that  the  same  shl  hence- 
forth be  held  in  sevlty  accdly.  And  as  to  the  entirety,  &c.,  as 
above  of  copyhds  in  second  schdle  to  the  use  of  C.  &  D.  addg, 
"  Upon  tbusts  &  subjt  to  powers  &  provons  correspondg  as 
neai'ly  as  the  law  &  circes  permit  with  the  uses,  trusts,  powers, 
&  provons  to,  on,  &  subjt  to  wch  the  freehd  hds  comprd  in  the 
second  schdle  hto  are  hinbfe  conveyed  or  assured  &  so  that 
the  entirety  of  the  sd  copyhd  premes  comprd  in  the  sd  second 
schdle  shl  henceforth  be  held  in  sevlty  accdly : "  And  as  to, 
&c.,  similar  dedon  of  uses,  (fee,  cw  to  copyhds  in  third  schdle 
in  favour  of  E,  &  F. :  And  the  sd  respive  oovtg  plies  do  hby 
resply  declare  that  in  the  meantime  &  until  the  sd  sevl  surren- 
ders shl  be  made  by  them  rasply  psuant  to  the  covts  hinbfe 
contd,  they  the  sd  covtg  pties  resply  &  their  respive  hrs  will 
stand  possed  of  the  sd  respive  copyhd  premes  hinbfe  covtd  to 
be  surrendered  in  trust  for  the  respive  psons  in  whose  favour 
the  same  premes  are  resply  covtd  to  be  surrendered;  AND 
THIS  INDRE  FURTHER  WITNETH  that  for  further  effectg 
the  sd  parton  &  in  consou,  &c.,  the  sd  B.  as  benefl  owner  as  to 
one  eql  third  share  and  all  other,  if  any,  the  share,  &c.,  comprd 


(a)  Bee  Vol.  I.,  pp.  471  et  seq.<,  note.  The  amalgamation  of  the  coTcnants  to 
surrender  as  to  two  thirds  with  the  statutory  conveyance  of  the  remaining 
third,  as  in  the  text,  seems  substantially  free  from  objection. 

(*)  See  Vol.  I.,  p.  490,  note. 
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ill  tfie  settlemty  of  the  leasehd  hds  next  hinafter  mentd  &  by     prbc.  v. 
virtue,  &c.,  as  above,  doth  hby  assn  &  convey  (o),  &  the  sd  E.   Assign- 
&  F.  as  trees  as  to  one  eql  third  share  &  all  other,  &c.,  &  by  "^fi*^^- 
virtue,  &c.,  as  above,  do  hby  assi^  unto  the  sd  A.  (d),  All  those  Leaseholds 
the  two  sevl  undivided  third  pts  or  shares  &  all  other,  if  any,  ^jj^„|g 
the  pts,  shares,  &  intts  comprd  in  the  sd  respive  indres  of,  &c., 

the  settlemt  &  convce,  of  &  in  all  such  of  the  sd &  hds  descd 

or  comprd  in  the  sd  first  schdle  hto  as  are  of  leasehd  tenure ; 

Hahendum  to  A.,  aubjt  to  rents  &  covts,  Vol.  /.,  p.  404,  to  the 

intent  that  the  entirety  of  the  same  premes  shl  hencefoi*th  be 

held  by  him  &  them  in  sevlty  accdly  (e) ;  AND  THIS  INDRE  Farther 

FURTHER  WITNETH  that  for  further  effectg  the  sd  parton  neLth. 

&  in  conson,  &c.,  the  sd  A.  as  benefl  owner  as  to  one  eql  third 

share  &d  all  other,  if  any,  the  share,  &c.,  to  wch  he  is  entled  of 

&  in  the  leasehd  hds  next  hinafter  mentd,  doth  hby  by  the 

diron  of  the  sd  B.  assn,  and  the  sd  E.  &  F.  as  trees  as  to  the  one 

eql  third  share  &  all  other,  &c.,  &  by  virtue,  &c.,  as  above,  do  Assign- 

hby  by  the  diron  of  the  sd  B.,  assn  unto  the  sd  C.  &  D.,  &c.,  ^her^ 

leasehds  in  second  schdle,  hahendum  to  C.  &  D.  swbjt  to  rents  leaseholds. 

&  covts,  upon  trusts,  <lkc.,  as  in  the  case  of  the  copyhds,  addg,  if 

appropricUey  '*  but  so,  nevs,  that  the  benefl  intt  in  the  same 

premes  shl  not  vest  absolutely  in  any  pson  who  is  by  the  sd 

settlemt  made  by  pchase,  tenant  in  tail,  or  in  tail  male,  as  the 

ease  may  be,  &  who  dies  under  the  age  of  twenty-one  yrs,  but 


(c)  If  the  partition  is  made  under  an  express  power,  the  assignment  of  the 
share  in  settlement  will  be  made  by  the  trostees  0.  k  D.  in  the  same  form  as 
the  assignment  by  B.  and  F.,  the  tenant  for  life,  if  any,  joining,  if  desired,  to 
imply  oovenanta  for  title  as  in  the  case  of  the  freeholds. 

(d)  It  may  sometimes,  in  a  case  like  the  present,  be  convenient  that  the  free-    As  to 
holds  should  be  conyeyed  to  K.,  as  a  provisional  trustee,  upon  trust  to  re-convey   assign- 
each  lot  to  the  person  to  whom  it  is  allotted,  see  Appointments  op  New   ^^^\  to 
Trustees,  Precedent  XVIII.,  Vol.  I.,  p.  141.    The  re-conveyance  would  be  in   ^^I^a 
the  form  of   Precedent  XIX.,  Vol.  I.,  p.   143,  mutatU  mvtandit^  and  the    trustee, 
covenants,  express  or  statutory,  for  title  and  production  would  be  entered  into 
withK. 

(«)  In  the  present  case  it  is  assumed  that  the  leaseholds  in  the  different    Variations 
schedules  are  held  under  separate  leases.    If  they  are  held  under  the  same  lease,    for  one 
and  are  divided  equally,  each  habendum  must  be  made  "  Sllbjt  to  the 

paymt  of  one  eql  third  pt  of  the  sd  rent  of  £ ,  &  to  the 

covts  by  the  lessee  &  condons  contd  in  the  sd  indre  of  lease  so 
far  as  the  sd  covts  &  condons  relate  to  the  sd  premes  comprd 

in  the schdle  hto."      Cross  powers  of  distress  and  entry  should  be 

added,  as  in  VoL  I.,  p.  539. 


lease. 


320 


PARTITIONS. 


PREC.  V. 


Covenants 
for  pay- 
ment of 
rent,  &c. 


Mines  to 
belong  to 
persons 
now  en- 
titled. 


Variation 
for  lease 
allotted 
equally. 


shl  on  the  death  of  such  pson  under  that  age  go  as  freehd  hds 
conveyed  to  the  uses  afsd  wd  go  "  (a).  Similar  aasnmt  to  E,  & 
F.,  ofleasehds  in  third  schdlcj  Upon  such  trusts,  &c.,  as  above 
mutatis  Tnutandis.  Clause  reatrictg  B.'s  liability  urul^r  im- 
plied  covts  for  title,  Vol,  /.,  p.  419.  Govt  by  A.  with  G.  &  D.  & 
also  septely  with  E,  &  F,  to  pay  rent,  &c.,  as  to  leases  affectg 
ppty  in  the  first  schdie,  VoL  /.,  p.  427,  myitis  mutandis ; 
similar  covts  by  G.  &  D.  as  to  leases  in  second  schdle,  &  by  E. 
&  F.asto  leases  in  third  schdle^  &  if  desired  a  covt  by  B.  for  in- 
demnity of  G.  &  i).,  Vol.  /.,  p.  428,  note  (6).  Provd  always, 
&  it  is  hby  agrd  &  decld  that  all  the  mines  &  minis  in,  upon,  or 
under  such  of  the  sd  hds  &  premes  specified  in  the  first  schdle 
hto  as  are  of  freehd  tenure  [other  than  such  surface  stone, 
minis,  and  substces  as  afsd]  shl  continue  to  be  held  &  enjoyed 
by  the  psons  intted  thrin  in  the  same  mner  as  if  the  parton  hby 
effected  had  not  been  made  (c).    In  wits,  &c. 

[Five  Schdles.'] 


(d)  See  the  S.  L.  A.,  1882,  s.  24  ;  Vol.  I.,  p.  490,  note. 

(&)  If  one  lease  is  allotted  equally,  subetitate  for  these  covenants  a  covenant 

by  A.  with  C.  and  D.,  and  E.  and  F.,  "  that  he,  the  sd  A.,  his  exs,  &C., 

will  henceforth  durg  the  sd  term  pay  one  eql  third  pt  of  the  rent 
reserved  by  the  sd  lease,  &  pform  &  observe  the  covts  hence- 
forth to  be  pformed  &  observed  in  respt  of  such  of  the  sd 
premes  thby  demised  as  are  specified  in  the  first  schdle  hto/* 

^nd  similar  covenants  by  C.  and  t).  as  to  leaseholds  in  the  2nd  schedule,  and  bj 
E.  &  F.  as  to  leaseholds  in  the  3rd  schedule. 

(^)  The  partition  deed  may  be  executed  in  triplicate,  otherwise  the  party 
who  retains  it  must  give  the  usual  acknowledgment  and  undertaking  to  the 
other  parties.  One  or  more  acknowledgments  and  undertakings  as  to  the 
other  muniments  of  title  retained  by  the  respective  parties  will  also  probably  be 
required. 


PARTNERSHIP(c«). 


CLAUSES  (e). 


I.  The  sd  A.  &  B.  will  become  &  remain  ptners  in  the  trade,  Duration 

.  and  styw 

or,  "profession,"   or   business   of ,  [in  continuon   of  the  of  partner- 

basiness  carried  on  -for  many  yrs  by  the  sd  A.]  from  the ^^  ***^ 

day  of ,  durg  the  term  of  yrs  [or,  if  for  life,  durg  ners  (/). 

their  jt  lives]  under  the  style  or  firm  of [subjt  ne\rs  to 

determinon  as  hinafber  provd]. 

IL  The  sd  A.,  B.,  C,  &  D.,  &  the  survors  of  them,  will  be-  The  same 
come    &    remain    ptners    in    the   trade,  or,   "profession,"   or  or  more 

basiness  of [in  continuon  of  the  business  carried  on  for  vy^^^^ 

many  yrs  by  the  sd  A.  &  B.],  from  the day  of ,  durg 

the  term  of  yi*s,  if  they  or  any  two  or  more  of  them  shl 

80  long  live,  [or,  if  for  life,  durg  so  long  as  they  or  any  two  or 

more  of  them  shl  live]  under  the  style  or  firm  of [subjt 

nevB  to  determinon  as  hinafter  provd]. 

III.  Any  ptneb  may  determine  [retire  from]  the  ptnp  on  or  Power  to 

at  any  time  after  the day  of ,  18 — ,  on  givg  not  less  ^rtner  "^^ 

than  six  calr  months'  previous  notice  in  writg  to   the   other  ship  by 
ptners  of  his  intention  in  that  behalf,  or  leavg  such  notice  at   "^  ^^^ 
the  coiintg-house,  or,  "  oflSce,"  of  the  ptnp,  &  at  the  expiron  of 

(d)  See  Lindley  on  Partnership ;  Pollock  on  Partnership ;  40  SoL  J.  46. 
The  law  on  this  subject  has  been  amended  and  codified  by  the  Partnership  Act, 
1890,  53  &  54  Vict.  c.  39,  with  a  provision  (s.  46)  that  the  mlea  of  law  and 
equty  are  to  continue  in  force  except  so  far  as  inconsistent  with  the  Act. 
The  material  provisions  of  the  Act  are  referred  to  infra^  in  the  appropriate  places. 

(f)  The  forms  under  this  head  are,  for  the  most  part,  adapted  to  a  part- 
aenhip  between  three  or  more  ;  the  alterations  for  two  partners  will  be  obvious. 

(/)  By  the  Partnership  Act,  1890,  s.  33  (1),  a  partnership  is  dissolved  as  to 
til  the  partners  by  the  death  or  bankruptcy  of  any  partner,  subject  to  any 
agieement  between  them. 
I  {$)  By  the  Partnership  Act,  1890,  s.  32,  a  partnership  is  (subject  to  any 

agreement)  dissolved,  if  entered  into  for  a  fixed  term,  by  the  expiration  of 

I  K.E. — ^VOL.   II.  21 
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Power  to 
detennine 
partner- 
ship as  to 
one  part- 
ner (a). 


Death, 
kc.f  of  one 
partner  not 
to  dissolve 
partner- 
ship. 

Pl^e  of 
business. 

Capital. 


Capital 
where  no 
amount 
fixed. 


Provision 
where  the 
assets  and 
liabilities 
of  the  old 
firm  are 
taken  over 
by  the  new 
firm. 


such  notice  the  ptnp  shl  determine  accdiy  [so  far  as  regards  the 
ptner  givg  or  leavg  such  notice]. 

iv!  The  sd  A.  &  B.,  or  such  one  of  them  as  shl  for  the  time 
being  remain  a  ptner,  may  at  any  lime  terminate  the  sd  ptop 

so  far  as  regards  the  sd  C.  on  givg  to  him  not  less  than 

calr  months'  notice  in  writg,  or  leavg  such  notice  at  the  countg- 
house,  or,  "  oflSce,"  of  the  ptnp,  [or  on  paying  him  the  sum  of 

£ in  lieu  of  such  notice,]  in  wch  case  the  ptnp  shl,  as 

regards  the  sd  C,  absolutely  cease  &  determine  on  the  expiron 
of  such  notice,  [or  on  the  paymt  of  such  sum,  as  the  case  may 
be,]  [&  the  sd  C.  shl  have  the  like  rt  of  terminatg  the  sd  ptnp 
as  regards  himself,  on  givg  the  like  notice  to  the  sd  A.  & 
B.,  or  sucli  one  of  them  as  shl  for  the  time  Joeing  remain  a  ptner, 
or  leavg  such  notice  at  the  sd  countg-house,  or,  **  office."] 

V.  The  death  [or  retiremt]  of  any  ptner  shl  not  dissolve  the 
ptnp  betn  the  remaing  ptners. 

VI.  The  business  of  the  ptnp  shl  be  carried  on  at or  at 

such  other  place  as  the  ptners  shl  from  time  to  time  determine. 

VII.  The  capl  of  the  ptnp  shl  be  the  sum  of  £ ,  to  be 

contributed  by  the  sd  ptners  in  eql  shares,  or,  "  in  the  shares  or 

proportions  foUg,  namely,  the  sum  of  £ by  the  sd  A.,  the 

sum  of  £ by  the  sd  B.,  &  the  sum  of  £ by  the  sd  C.,** 

or,  '*  in  the  shares  or  proportions  in  wch  they  are  to  share  in 
the  profits,  as  hinafter  mentd,"  or  in  such  other  shares  as  may 
from  time  to  time  be  agrd  on  betn  them. 

VIII.  The  capl  of  the  ptnp  shl  consist  of  such  sum  or  sums 
of  moy  as  shl  from  time  to  time  be  required  for  carrying  on  the 
sd  business  with  advantage,  &  shl  be  contributed,  &;c.,  o^  in 
kist  form, 

IX.  The  freehd  &  leasehd  ppties  &  assets  late  of  the  sd  A., 
senior  ptner,  the  parlars  whof  are  set  forth  in  the  first  pt  of 
the  schdle  hto,  shl  become  &  be  the  ppty  &  assets  of  the  firm 
hby  constituted,  &  the  mtge  &  other  debts  &  liabilities  mentd 
in  the  second  pt  of  the  sd  schdle  shl  become  &  be  the  debts  & 
liabilities  of  the  firm  hby  constituted.  The  sd  A.  shl  be  credited 
in  the  ptnp  books  with  the  sum  of  £ (being  two  eql  fourth 

the  term ;  and  if  for  an  undefined  term  by  any  partner  giving  notice  of  dia* 
solution  to  the  others  ;  and  see  also  s.  26.    Dissolution  may  be  decreed  by  the 
Court  in  the  cases  mentioned  in  s.  35.    As  to  a  partner  becoming  tempoisrily 
insane,  see  J.  v.  8.,  [1894]  8  Ch.  72. 
(a)  See  Rus»ell  v.  Rus8ell,  14  Ch.  D.  471. 
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pts  of  the  net  value  of  the  sd  ppty  &  assets,  after  deductg  the 
8(1  debts  &  liabilities)  as  so  much  capl  brought  ia  by  him,  & 
each  of  them  the  sd  B.  &  G.,  junior  ptners,  shl  in  conson  of  the 

paymt  by  him  to  the  sd  A,  of  the  sum  of  £ (being  one  other 

fourth  pt  of  the  sd  net  value)  as  a  premium  for  his  admittce 
into  the  sd  ptnp  be  credited  with  that  anit  as  so  much  capl 
brought  in  by  him.  The  sd  A.,  his  hrs,  exs,  or  ads,  shl  if  & 
when  required  so  to  do  by  the  ptners  or  ptner  for  the  time 
being  in  the  sd  firm  (other  than  himself),  &  at  the  cost  of  the 
firm  duly  convey,  assn,  or  orwise  assure  the  sd  freehd  &  leasehd 
ppties  in  such  mner  as  to  effectually  vest  the  same  subjt  to  the 
mtges  &  chges  affectg  the  same  in  the  ptners  for  the  time  being 
in  jt  tenancy  as  pt  of  their  ptnp  este,  &  in  the  meantime  & 
until  such  convces  or  other  assurces  as  afsd  shl  have  been  made 
&  ezted  shl  hold  the  same  premes  in  trust  for  the  ptners  for  the 
time  being  in  jt  tenancy  as  pt  of  their  ptnp  este  and  so  that  if 
the  said  A.  shall  die  or  retire  from  the  ptnership  it*  shall  be 
lawful  for  the  surviving  or  continug  ptners  or  ptner  to  appt  a 
new  tree  in  his  place  (b). 

X.  The  stk  in  trade  &  plant  belongg  to  the  sd  business  at  One  )»artr 
the  commencemt  of  the  ptnp  [the  parlars  whof  are  entd  in  credited^ 
the  books  of  the  sd  business]  shl  be  valued  by  a  competent  '^th  value 

valuer,  [shl  be  taken  to  be  of  the  value  of  £ },  &  shl  be-  in-trade," 

come  the  ppty  of  the  ptnp,  &  the  value  thof  shl  be  credited  to  ^l^Ju- 
the  sd  A.  in  the  books  of  the  firm  as  pt  of  the  capl  brought  in  capital. 
by  him. 

XI.  The  sd  A.,  by  whom  the  house  &  offices  in  wch  the  sd  Lease  of 

business  is  carried  on  are  held  for  the  residue  of  a  term  of premises 

yrs  from  the day  of ,  grted  by  an  indre  of  lease  dated,  vested  in 

JEc,  at  a  rent  of,  &c.,  shl  stand  possed  thof  in  trust  for  the  firm,  ner  to  be 

&  shl  be  indemnified  by  the  firm  agst  such  rent,  &  the  covts  &  J^^^^^j. 

Condons  contd  in  the  sd  lease,  &  the  sum  of  £ ,  being  the  firm. 

estimated  or  agrd  value  of  the  sd  lease,  shl  be  credited  to  the  sd 

A  in  the  books  of  the  ptnp  as  pt  of  his  capl  thrin. 

(k)  In  order  not  to  make  the  partnership  deed  part  of  the  title,  it  wonld  be 
better,  if  possible,  to  convey  the  freeholds  and  leaseholds  to  the  partners  by  a 
aqMoate  deed  reciting  the  formation  of  the  partnership  but  not  referring  to  this 
deed.  An  agreement  in  the  above  form  would  be  chargeable  with  ad  tiUoreni. 
dnty  on  the  premiiun  and  half  the  amount  due  on  the  mortgage.  By  the 
Partnership  Act,  1S90,  s.  20  (2),  the  legal  estate  in  any  land  belonging  to  the 
partnership  is  to  devolve  according  to  the  ordinary  rules  of  law,  but  in  trust  as 
{sr  as  necessary  for  the  persons  interested  under  the  agreement  of  partnership. 

21  2 
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Provision         xii.  The  freehd  house,  oflSces,  &  bldgs  at ,  in  wch  the  sd 

of  business  business  IS  now  carried  on,  &  the  office  furniture  &  fittgs  thrin 
and  office  ^y^jj  ^^q  resply  the  ppty  of  the  sd  A.,  shl  so  remain,  &  shl  not  in 
remaining  any  way  be  deemed  to  be  assets  of  the  sd  firm  (a),  but  the  sd 
onenpart-  P^^P  ^^^  have  the  rt  of  retaing  &  using  the  sd  house,  bldgs,  fur- 
ner,  sub-  niture,  &  fittgs,  for  the  pposes  of  the  sd  business  durg  so  long 
iT^r  there-  ^  ^^^  ptnei's  for  the  time  being  shl  think  fit,  &  shl  dui^  such 
of  by  the  period  pay  all  rates,  taxes,  &  outgoings  payable  in  respt  thof  & 
rent.  shl  keep  the  same  in  tenantable  repair,  &  shl  also  pay  a  rent  of 

£ p.a.  to  the  sd  Au,  his  hrs  &  assns,  for  the  use  of  the  sd 

house,  bldgs,  furniture  &  premes. 
Increase  of       XIII.  If  AT  any  time  or  times  hrafter  it  shl  be  determined 
capi  a .       ^j^^  ^  majority  of  the  ptners]  to  increase  the  capl,  the  addonal 

capl  reqd  shl,  unless  orwise  agrd,  be  advced  by  the  ptners  in 

eql  shares  [in  the  proportions  in  wch  they  shl  be  en  tied  to  the 

net  profit.s  of  the  sd  business]. 
Additional       xiv.  If  ANY  ptner  shl,  with  the  consent  of  the  [majority  of 
be^brought  ^^^3  other  ptners,  bring  in  addonal  capl,  or  leave  in  the  business 
in  by  any    ^s  capl  any  pt  of  the  net  profits  carried  to  his  credit  at  any  annl 

one  part'  *.         »f  x  j.  ,/ 

ner.  genl  acct,  the  same  shl  be  considered  as  a  debt  due  to  him  from 

the  ptnp,  or,  "  be  canied  to  the  credit  of  his  capl  acct  with  the 

ptnp,"  &  shl  bear  intt  after  the  rate  of p.c.  p.a.,  payable 

half-yrly,  but  such  addonal  capl  shl  not  be  drawn  out  by  him 

witht  givg calr  months*  written  notice  of  his  intention  so 

to  do  to  the  other  ptners,  or  leavg  such  notice  at  the  countg- 
house,  or,  "  office,"  of  the  ptnp,  &  he  shl  be  bound  to  draw  out 
the  same  on  a  like  notice  being  given  to  him  by  the  other  ptners, 
or  left  as  afsd,  &  at  the  expiron  of  such  last- men td  notice  intt 
shl  cease  to  be  payable  thron. 

Interest  on       xv.  EACH  PTNER  shl  be  credited  in  the  books  of  the  ptnp 

capital  (o).       ...  ,  «  1-1  i.1. 

With  mtt  at  the  rate  of p.c.  p.a.  on  his  snare  of  the  capl 

for  the  time  being,  [or,  on  the  excess  of  his  capl  for  the  time 
being  over  &  above  the  sum  of  £ ,]  inclusive  of  any  further 


Land  (a)  By  the  Partnership  Act,  1890,  s.  22,  land  which  is  partnership  propertj 

whether  jg  (unless  the  contrary  intention  appears)  to  be  treated  as  between  the  partners 
converted  ^^  ^^jj.  representatives  as  personalty ;  the  question  whether  (apart  from  the 
into  per-  ^^^^  there  is  a  conversion,  depends  on  the  agreement  of  tlie  parties;  see 
^^     ^'        Lindley  on  Partnership,  p.  348,  Ms  WiUan,  [1893]  2  Ch.  840.    The  above  clause 

seems  to  render  the  agreement  chargeable  with  a  lease  stamp. 

(fi)  By  the  Partnership  Act,  1890,  s.  24,  subject  to  any  agreement  to  the 

contrary,  each   partner  is  entitled  to  interest  at  5  per  cent,  on  any  capital 
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capl  wch  may  brafter  be  brought  in  by  him  with  the  consent  of 

the  other  ptuers,  &  such  intt  shl  be  pd  to  him  on  the day 

of in  every  yr  bfe  any  divon  of  profits  is  made. 

XVI.  Each  ptner  shl  be  credited  in  his  capl  acct  with  the  The  same, 
ptnp  with  the  amt  or  value  of  the  capl  origUy  or  subseqtly  con-  ^^^^  ?L 
tributed  by  him  as  at  the  date  of  the  same  being  so  contributed, 

&  each  ptner  shl  be  entled  to  intt  at  the  rate  of  p.c.  p.a. 

on  the  sum  from  time  to  time  standg  to  his  credit  in  his  capl 
acct  with  the  ptnp,  such  intt  to  be  considered  as  payable  qtrly 
on  the  usual  qtr  days,  &  such  capl  &  intt  shl  be  deemed  to  be  a 
debt  due  from  the  ptnp. 

XVIL  The  bankers  of  the  ptnp  shl  be  Messrs. ,  or  such   Bankers, 

other  bankers  as  the  [majority  of  the]  ptners  shl  from  time  to 
time  determine,  &  all  moys  &  sees  belongg  to  the  pinp,  except 
such  moys  as  are  required  for  current  expses,  shl  be  pd  into  & 
deposited  with  the  sd  bank. 

XVIII.  All  mots  wch  shl  from  time  to  time  be  reced  by  the  Provisiott 
ptners  or  any  of  them  for  or  on  acct  of  the  ptnp  shl  be  immedly  tiioneys 
pd  to  the  bankers  for  the  time  being  of  the  ptnp  in  the  same  re<jeived 
drafts,  cheques,  bills,  or  cash  in  wch  the  same  are  reced,  &  all  on  account 
disbursemts  for  or  on  acct  of  the  ptnp  shl  invariably  be  made  by  ^^  Pf^" 
draft  on  such  bankers  or  through  the  medium  of  the  cash  clerk 

of  the  ptnp. 

XIX.  The  rent  of,  &  expses  of  repairs,  alterons,  &  improve-  Outgoings, 
mis,  &  insce  agst  fire  of  any  houses,  bldgs,  or  offices  from  time 

to  time  belongg  to  or  used  for  the  pposes  of  the  sd  business,  &  all 
rates,  taxes,  assessmts,  &  other  outgoings  for  or  in  respt  of  the 
same,  &  the  salaries  &  wages  [&  maintce]  of  all  clerks,  travel- 
lers, apprentices,  workmen,  &  psons  employed  in  the  sd  business, 
&  all  expses,  losses,  &  damages  wch  shl  be  incurred  in  carrying 
on  the  same  or  anywise  relatg  thto,  &  the  intt  on  the  capl  pay- 
able to  the  respive  ptners,  shl  be  pd  out  of  the  rects&  eamgsof 
the  sd  business,  &  in  case  of  deficiency  thof  then  by  the  sd 
ptners   in    eql    shares   (c)    [in  the   shares    in    wch   they   shl 


advanced  by  him  beyond  the  amount  agreed  to  be  subscribed  by  him  (sub-s.  3)  ; 
but  no  Interest  is  payable  before  the  ascertainment  of  profits  (sub-s.  4). 

{h)  See  note  {b)  on  p.  324. 

(<?)  By  the  Partnership  Act,  1890,  s.  24  (1),  unleas  otherwise  agreed,  profits 
and  losses  are  to  be  shared  equally ;  and  see  s.  44  as  to  the  mode  of  settling 
accoonts  on  dissolution. 
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for  the  time   being  be  entled  to  the  net   profits  of  the   sd 

business]. 

Provision        XX.  OuT  OF  the  net  profits  of  the  sd  business,  as  appearg 

iSdrrc-"^  upon  the  settlemt  of  every  annl  acct,  wch  shl  remain  after 

serve  fund,  paymt  to  the  ptnei's  of  intt  on  their  capl,  a  sum  calculated 

after  the  rate  of  £ for  every  £100  of  the  net  profits  so 

remaing  shl  be  set  apt  &  carried  to  a  septe  acct  to  be  called 
''  the  Reserve  Fund/'  And  the  sums  for  the  time  being  standg 
to  the  credit  of  the  reserve  fund  shl  from  time  to  time  be 
applied  for  the  ppose  of  meetg  extraordinary  losses  or  expses, 
or  eqlizg  divds,  or  for  such  other  pposes  &  in  such  mner  as 
the  ptners  shl  direct,  &  subjt  thrto  shl  belong  to  the  ptners  in 
the  proportions  in  which  they  are  entled  to  profits.  Provd 
ALWAYS  that  in  case  &  whenever  the  sum  standg  to  the  credit 

of  the  reserve  fund  shl  amount  to  £ ,  the  same  shl  not  be 

further  augmented  by  the  r«3tention   of  any  pt  of  the  subseqt 

net  profits  unless  all  the  ptners  shl  orwise  agree. 

Profit8(a\       XXI.  The  Ptners  shl  be  entled  to  the  net  profits  of  the  sd 

business  [after  roakg  provon  for  the  reserve  fund]  in  eql  shares 

[in  the  shares  follg,  that  is  to  say,  the  sd  A.  to  two  eql  third 

pts  thof,  &  each  of  them  the  sd  B.  &  C.  to  one  eql  sixth  pt 

thofj  &  the  net  profits  shl  be  divided  betn  the  ptners  as  soon 

after  the  end  of  each  yr  of  the  ptnp  as  the  genl  annl  acct  shl 

have  been  taken  &  settled  as  hinafter  provd. 

Miniinuiu        XXII.  Pkovd  ALWAYS  that  in  case  the  share  of  the  sd  C.  in 

lantMd^to   ^^^  ^  ^^^  profits  [after  makg  provon  for  the  reserve  fund]  shl 

«"!  P**^*     in  any  yr  or  yrs  be  less  than  £ ,  such  share  shl  in  any  or 

every  such  yr  be  made  up  to  £ by  the  other  ptners  or 

ptner,  the  amt  required  for  that  ppose  to  be  contributed  by 
such  other  ptners  if  more  than  one  in  the  shares  in  wch  they 
shl  be  entled  to  share  in  the  net  profits,  o?*,  '*  if  at  the  end  of 
any  period  of  three  consecutive  yrs  (the  first  of  such  periods 

being  considered  as  commencg  on  the   day  of ,  the 

second  as  commencg  on  the  day  of  &  so  on),  the 

share  of  the  sd  C.  in  the  sd  net  profits  durg  the  pi'ecedg  three 
yrs  after  paymt  of  intt  upon  capal  [&  makg  provon  for  tbe 

reserve   fund]   shl  have  been  less  than  £ in  the  whole, 

then  &  in  every  such  case  the  amt  of  the  deficiency  shl  be 


ner. 


(a)  See  note  (r)  p.  32r». 
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made  up  out  of  the  earngs  of  the  ensuing   yr  or  yrs  after 
dedon  from  the  gross  rects  of  the  outgoings,  losses,  &  expses 
of  the  business,  but  bfe  the  approprion  of  any  pt  of  such  rects 
to  the  paymt  of  intt  or  to  profits." 
xxiil.  The  sd  C.  shall  have  the  option,  to  be  signified  to  the  Option 

other  ptners  or  ptner  on  or  bfe  the day  of ,  of  pchasg  pawner  to 

a  further  share  not  exceedg  one share  of  the  sd  business  purchase 

&  the  net  profits  thof,  as  from  such  day,  at  a  price  of ghare  of 

yrs*  pchase  calculated  on  an  average  of  such  net  profits  from  *^®  ^^^' 
the  commeDceint  of  the  sd  ptnp  up  to  the  then  last  genl  annl 
acct,  &  the  sum  so  pd  shl  be  divided  betn  the  sd  A.  &  B.  in 
the  shares  follg,  &c.,  &  after  such  pchase  the  share  of  the  sd 
C  in  the  net  profits  shl  be  increased  by  the  addon  of  the 
farther  share  pchased  by  him,  &  the  shares  of  the  sd  A.  &  JB. 
in  the  net  profits  shl  be  correspondingly  reduced,  but  so  that 
their  shares  shl  continue  to  bear  the  same  proportion  to  each 
other  as  their  origl  shares. 

XXIV.  The  sd  ptners  shl  be  at  liberty  by  monthly  drawgs  or  Drawings. 
orwise  to  draw  out  of  the  sd  business  in  anticipon  of  their 
respive  shares  of  profits,  &  to  be  ace  ted  for  at  the  next  yrly 
£half-yrly]  divon  of  profits,  the  follg  sums,  namely,  the  sd  A. 

sums  not  exceedg  £ the  sd  B,  sums  not  exceedg  £ , 

&  the  sd  C.  sums  not  exceedg  £ durg  any  qtr  of  a  yr, 

bat  in  case  in  any  yr  [half-yr]  the  amt  so  drawn  out  by  any 
ptner  shl,  on  takg  the  genl  acct,  be  found  to  be  in  excess 
of  his  share  of  the  net  profits  [after  providg  for  the  reserve 
faad],  then  immediy  after  such  acct  shl  have  been  taken  & 
settled  the  excess  so  drawn  out  shl  be  refunded. 

XXV.  If  the  share  of  any  ptner  in  the  net  profits  for  any  yr  Surnlua 
as  ascertained  upon  takg  the  annl  genl  acct  [after  providg  for  P^°"^ 
the  reserve  fuudj  shl  exceed  the  amt  wch  he  shl  be  for  the  thorised 
time  beiog  authorised  to  draw  out  durg  that  yr  as  provd  by  to^bT^pi- 
the  last  precedg  clause  (whether  actually  drawn  out  or  not),  tali/ed. 
the  surplus  of  such  share  over  &  above  the  amt  so  authorised 

to  be  drawn  out  shl  be  retained  and  added  to  his  share  in  the 
capl  of  the  ptnp  until  the  total  capl  shl  amt  to  the  sum  of 

£ ,  &  each  ptner  shl  be  entled  to  rece  intt  at  the  rate  of 

p.a  p.a.  on  the  sums  so  retained  &  carried  to  his  credit  as 

«apal. 

XXVI.  The  sd  K.  shl  not  be  required  to  [&  shl  not]  interfere  Sleeping 

partner. 
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As  to 
rasideDce. 


Attention 
to  busi- 
ness (a). 


The  same, 
when  some 
partners 
not  to  he 
bound  to 
attend 
to  busi- 
er). 


One  part- 
ner to  be 
manager 
at  a' 
salary  (a). 


Senior 
partner 
to  have 
control. 


with  the  carryg  on,  inanagemt,  or  conduct  of  the  scl  business^ 
&  shl  not  sign  the  name  of  the  firm. 

XXVII.  The  sd  A.  slil  reside  at  the  sd  dwg-house  at , 

where  the  sd  business  is  to  be  carried  on,  free  of  rent,  rates^ 
taxes,  assesamts,  &  expses  of  insce,  wch  shl  be  pd  out  of  the 
assets  of  the  firm,  provd  that  he  shl,  on  givg  three  calr 
months'  notice  in  writg  to  the  other  ptners,  be  at  liberty  to 
lodge  out  of  the  sd  house,  &  in  such  case  shl  be  allowed  the 

annl  sum  of  £ out  of  the  assets  of  the  firm  in  lieu  of  such 

lodging. 

xxvm.  Each  ptner  [other  than  the  sd  K.]  shl,  at  all  times 
durg  the  ptnp,  devote  the  whole  of  his  time  &  attention  to  the 
sd  ptnp  business,  &  diligently  &  faithfully  employ  himself 
thrin,  &  carry  on  the  same  for  the  greatest  advantage  of  the 
ptnp  ;  if  desired,  insert  provons  as  to  holidays. 

XXIX.  C.  to  give  whole  tiiTie,  etc.,  as  in  last  clause.  The  sd 
B.  shl  give  such  an  amt  of  supervision  &  attention  to  the  sd 
business  as  may  be  necy  for  the  efficient  managemt  thof,  & 
except  to  that  extent  shl  not  be  bound  to  psonal  attendee  or 
participn  thrin.  The  sd  A.  shl  not  be  obliged  to  attend  to* 
the  sd  business  any  further  than  he  shl  think  pper. 

XXX.  The  sd  B.  shl  be  the  manager  of  the  sd  business  &  shl 
be  entled  to  be  pd  for  his  services  as  such  manager  the  annl 

sum  of  £ bfe  any  divon  of  profits,  &  in  addon  to  his  share- 

of  profits,  by  eql  qtrlj^  paymts,  the  first  paymt  to  be  made  oa 
the day  of . 

XXXI.  The  sd  A.  shl  have  the  sole  genl  diron  &  control  of 
the  sd  business  &  all  mres  connected  thrwith,  indudg  the- 
engagemt  and  dismi8sal  of  all  clerks  &  others  employed  thrin,  & 
the  decision  as  to  the  terms  of  their  employmt  as  he  may  from 
time  to  time  deem  expedient  for  the  intts  &  requiremts  of  the 
sd  business.  In  the  event  of  the  death  or  retiremt  of  the  sd 
A.,  the  controUg  power  &  rts  conferred  on  him  by  this  clause 
shl  be  vested  in  all  the  ptners  for  the  time  being,  &  in  case  of 
divon  of  opinion  betn  them  the  mre  shl  be  decided  by  a 
majority  of  votes,  each  ptner  havg  a  votg  power  proportionate 
to  his  rt  to  share  in  profits. 


(a)  By  the  Partnership  Act,  1890,  s.  24,  unless  otherwise  agreed,  everj 
|)Artner  may  take  part  in  the  management  (sub-s.  5)  ;  but  no  partner  i& 
entitled  to  any  remuneration  for  acting  (snb-s.  6). 
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XXXII.  No  PTNER  shl  durg  thecontiDuce  of  the  ptnp  carry  on  Not  to 
or  be  coucerned  or  intted  directly  or  indirectly  in  the  business  any  other 

of except  on  acct  &  for  the  benefit  of  the  ptnp,  &  no  J>w8inesd 

ptner  [except  the  sd  A.]   shl  engage   in,  or  undertake  any 

other  trade,  business,  or  manufacture  [or  become  a  director  of 
any  jt  stk  co],  witht  the  consent  in  writg  of  the  other  ptners 
or  ptner. 

XXXIII.  All   cheques,  bills,  &  other  writgs,  pledging  the  Cheques, 
credit,  or  affectg  the  ppty  of  the  ptnp,  shl  be  signed  by  the  sd 

A.  or  B.,  &  not  orwise. 

XXXIV.  No  PTNEB  shl,  witht  the  consent  of  the  other  ptners  Not  to 
or    ptner,    draw,   accept,    or    sign    any   bill   of   exchange  or  credit  of 
promissory  note,  or  contract  any  debt  on  acct  of  the  ptnp,  or  ^"^  ^^)- 
employ  any  of  the  moys  or  effects  thof,  or  in  any  mner  pledge 

tbe  credit  thof,  except  in  the  usual  and  regular  course  of 
business. 

XXXV.  No  BILL,  promissory  note,  bond,  or  other  secy,  shl  be  The  same. 
signed,  drawn,  endorsed,  or  negotiated  by  any  ptner  in  the  Another 
name  or  on  behalf  of  the  firm,  other  than  the  bond  fide,  bills, 

notes  or  sees  of  the  firm,  wch  shl  have  been  regularly  recorded 
in  the  books  thof. 

XXXVI.  No  PTNER  shl  lend  any  moy  or  give  credit  to  or  have  Nottogive 
any  dealgs  on  behalf  of  the  ptnp  with  any  pson,  co,  or  corporon  ^1,^,^  for- 
whom   the   other  ptners  or  ptner  shl  prevsly  have  forbidden  Wd<ien. 
him  to  trust  or  deal  with,  &  if  he  shl  act  contrary  to  this  article 

he  shl  repay  to  the  ptnp  any  loss  wch  may  have  been  incurred 
thby. 

XXXVII.  No  PTNER  shl  buy,  order,  or  contract  for  any  real  ^^  Con- 
or leasehd  ppty  or  for  any  goods  or  ai*ticles  for  the  use  of  the  exceed  & 
firm  exceeds?  the  value  of  £ witht  the  prevs  consent  in  certain 

°  ,  amount. 

wntg  of  the  other  ptners  or  ptner,  &  in  the  event  of  any  ptner 


(ii)  A  partner  is  liable  to  account  for  profits  made  in  a  competing  business 
carried  on  without  the  consent  of  his  co- partners  (Partnership  Act,  1890,  s.  30)  ; 
or  from  any  use  hj  him  of  the  partnership  name  or  connection  ;  id.y  s.  29,  and 
see  Aas  v.  Beaham^  [1891]  2  Ch.  244.  An  agreement  by  a  partner  to  give  his 
whole  time  to  the  business  should  be  accompanied  by  a  negative  stipulation 
against  engaging  in  any  other  business,  as  in  the  above  clause,  in  order  to 
give  the  remedy  by  injunction ;  Whitwood  Chemical  Co,  v.  Hardinan,  [1891] 
2  Ch.  416. 

{c^  As  to  tbe  power  of  a  partner  to  pledge  the  credit  of  the  firm  or  his  co- 
partners, see  the  Partnership  Act,  1890,  s.  5,  «f  teq. 
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SO  doing  the  other  ptners  or  ptner  shl  have  the  option  eir  to 
take  the  ppty  so  bought,  ordered,  or  contracted  for,  on  behalf 
of  the  ptnp,  or  to  let  the  saxne  i*emain  &  be  for  the  septe  use 
of  the  ptner  so  buying,  orderg,  or  contractg,  in  wch  case  he  shl 
pay  for  the  same  out  of  his  own  moys. 

Hiring  XXXVIII.  No  PTNER  shl  hire  or  dismiss,  except  in  case  of 

*  ■  gross  misconduct,  any  clerk  [traveller]  or  pson  in  the  employ  ait 
of  the  ptnp,  or  take  any  apprentice  [articled  clerk],  witht  the 
consent  of  the  other  ptners  or  ptner. 

Not  to  XXXIX.  No  PTNER  shl,  witht  the  prevs  consent  in  writg  of 

)ty,&c.   ^^^  other  ptners  or  ptner,  become  bail,  surety,  or  secy  for  any 


surei 


pson  [or  subscribe  any  policy  of  insce]. 

Tobejuat.       XL.  Each  PTNER  shl  be  just  &  faithful  to  the  other  ptners  or 

ptner  in  all  transons  relatg  to  the  business  of  the  ptnp,  &  shl 

give  a  true  acct  of  the  same  to  them  when  &  so  often  as  the 

same  shl  be  reasbly  required. 

To  give  XLI.  Each  PTNER  shl,  upon  every  reasble  reqt,  inform  the 

tion  (a*       other  ptners  or  ptner  of  all  Ires,  accts,  writgs,  &  other  things 

wch  shl  come  to  his  hands  or  knowledge  concerng  the  business 

of  the  ptnp. 

Journeys.         XLII.  No  PTNER  shall  take  or  go  any  journey  or  voyage  on 

acct  of  the  firm  witht  the  consent  of  the  other  ptners  or  ptner 

[&  in  the  event  of  any  ptner  so  doing  he  shl  forfeit  the  sum  of 

£ ,  to  be  forthwith  pd  by  him  to  the  other  ptners  in  eql 

shares ;  &  if  any  ptner  shl  at  any  time  take  or  go  any  voyage 

or  journey  on  acct  of  the  firm  with  such  consent,  he  shl  be 

allowed  his  reasble  expses  of  travellg  &  subsistce  during  such 

voyage  or  journey.] 

Not  to  XLIII.  No  PTNER  shl  do  or  knowgly  suffer  anything  whby 

property      the  ppty  of  the  ptnp  may  be  seized,  attached,  or  taken  in  exon. 

fh     k""       ^^'^y-  Each  finer  shl  punctually  pay  &  di.schge  his  psnt  & 

inexecu-     future  septe  debts   &   engagemts,  &  shl    at    all    times   keep 

tion  (6).       indemnified  the  other  ptnera  or  ptner,  &  their  or  his  repvea,  & 

ner  to^ay  the  ppty  of  the  ptnp,  agst  the  same,  &  all  actions,  pcdgs,  claims, 

his  private  &  demands,  in  respt  thof. 

y^^^Q  XLV.  No  PTNER  shl,  witht   the  preys   consent   in  writg   of 

lusign  —       — — 

«har«  (c).  (^j  g  28  of  the  Partnership  Act,  1890,  is  to  the  like  effect. 

(ft)  An  infringement  of  this  claase  would  (subject  to  any  agreement)  be  a 
ground  for  dissolution  ;  Partnership  Act,  1890,  s.  H3  (2). 

(c)  By  the  Partnership  Act,  1890,  s.  24  (7),  no  person  can  be  introduced  as  a 
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the  other  ptners  or  ptner,  assn  or  mtge  his  share  or  intt  in  the 
ptDp,  or  introduce  any  other  pson  as  a  ptner  with  him  thrin 
[ezoept  that  any  ptner  may  introduce  a  son  or  nephew  into 
the  firm,  &  assn  the  whole  or  any  pt  of  his  share  to  him  as 
hinafter  provd]. 

XLVi.  Any  ptner  shl  be  at  liberty  to  sell  his  share  in  the  Not  to 
ptnp,  provd  he  shl  prevsly  have  oflfered  such  share  to  the  other  sb^rowith- 
ptners  or  ptner  upon  the  same  terms,  &  they  or  he  shl  have  out  giving 
refused  or  neglected  for  one  calr  month  to  accept  such  offer.         purchase 

XL VII.  No  PTNEB  shl,  witht  the  consent  of  the  other  ptnei-s  ^ij^^^^j^^/j^ 
or  ptner,  compound,  rele,  or  dischge  any  debt  wch  shl  be  due  jj^^tto 
or  owing  to  the  ptnp,  witht  receivg  the  full  amt  thof.  compound 

XLVIIL  Pper  books  of  acct  shl  be  kept  by  the  sd  ptners,  &  ^jj^.^^^^ 
entries  made  thrin  of  all  such  mres,  transons,  &  things,  &s  are  to  be 
usually  entd  in  books  of  acct  kept  by  psons  engaged  in  concerns    ^^  ^  ^* 
of  a  similar  nature,  [&  the  same  shl  be  posted  up  under  the 

psonal   superintendce  of ]  ;  The   sd   books  of  acct,  &  all 

Ires,  papers,  &  documts  belonging  to  the  ptnp  [except  such  as 
are  to  be  kept  at  the  bankers]  shl  be  kept  at  the  countg-house, 
or  "  office,"  of  the  ptnp,  &  each  ptner  shl  at  all  times  have 
free  access  to  examine  &  copy  the  same. 

XLIX.  On  the day  of  ,  18 — ,  &  on  every  subseqt  Annual 

day  of ,  a  genl  acct  shl  be  taken  of  the  assets  &  account 

labilities  of  the  ptnp,  &  of  all  dealgs  &  transons  of  the  ptnp 
darg  the  then  precedg  yr  [or,  in  the  case  of  the  first  of  such 
acct«  since  the  commencemt  of  the  ptnp,]  &  of  all  mres  & 
things  usually  comprehended  in  accts  of  a  like  nature,  taken 
by  psons  engs^ed  in  a  like  business,  &  in  takg  such  acct  a  just 
▼aluon  shl  be  made  of  all  items  requirg  valnon ;  Such  genl 
acct  (e)  shl  be  entd  in  a  book,  wch  shl  be  signed  by  all  the 


partner  without  the  consent  of  all  the  partners ;  and  by  s.  31,  the  assignee  of 
tbe  share  of  a  partner  acquires  no  rights.exoept  to  receive  the  share  of  profits  of 
ttie  assigning  partner  during  the  continuance  of  the  partnership  and  his  share 
of  assets  on  dissolution,  and  without  any  right  to  an  account  except  on 
disBolution. 

(d^  By  the  Partnership  Act,  1 890,  s.  24  (9),  the  books  are  to  be  kept  at  the 
place  or  principal  place  of  business,  each  partner  having  a  right  of  inspection, 
Ac^  subject  to  any  agreement. 

(e)  Add  if  desired,  "  shl  be  prepared  &  audited  by  a  competent 
£chartered]  accountant  to  be  from  time  to  time  agrd  upon  by 
the  ptners,  &." 
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ptners,  &  when  so  signed  shI  be  bindg  on  them,  save  that  if 
any  manifest  error  shl  be  found  thrin,  &  signified  by  any  ptner 

to  the  other  ptners  within cah"  months  afler  such  signature 

the  same  shl  be  rectified. 

Ordinary         L.  Upon  THE  determinon  of  the  ptnp  a  full  &  genl  acct  of  the 

^win^    assets,  liabilities,  &  transons  of  the  ptnp  shl  be  taken  &  (6)  the 

ing-up  ou    assets  &  ppty  thof  shl  with  all  convenient  speed  be  realised  & 

tion.  sold,  &  the  debts  due  to  the  ptnp  got  in,  &  the  proceeds  shl  be 

Variation    applied  in  dischge  of  the  liabilities  of  the  ptnp,  &  the  expses 

^[^^     of  liquidatg  the  same,  &  realisg  the  assets  thof,  &  in  the  next 

veat  in        place,  in  paymt  to  each  ptner,  or  his  repves,  of  any  unpd  intt  or 

partner       profits  comg  to  him,  &  of  his  share  of  the  cap],  &  the  surplus, 

^^)*  if  any,  of  the  moys  realised  as  afsd  shl  be  divided  betn  the 

ptners  or  their  repves  in  eql  shares  [in  the  shares  in  wch  the 

ptners  shl  be  entled  to  the  net  profit  of  the  sd  business],  &  the 

ptners,  or  their  repves  shl  exte  such  instrmts  for  facilitatg  & 

effectg  the  realison  &  divon  of  the  assets  of  the  ptnp,  &  for 

their  mutual  indemnity  &  rele  &  orwise  as  may  be  requisite  or 

pper  (c). 

The  same,       LI.  Upon  THE  determinon  of  the  ptnp  by  effluxion  of  time, 

referring^  ^^®  aflfaira  thof  shl  be  wound  up,  &  the  assets  &  liabilities  dealt 

to  the         with  in  mner  provd  by  the  Ptnp  Act,  1890,  sects.  39  &  44. 

Partner- 
ship Act,      - -      _ _ 

1890. 

Variation.        (^)  '^^^  righte  of  the  parties  on  dissolution  are  regulated,  subject  to  any 

agreement,  by  the  Partnership  Act,  1890,  ss.  39  to  44.    As  to  the  principles  of 

distribution  in  the  absence  of  express  agreement,  see  Binney  v.  Mutrie^  12 

A  pp.  Cas.  160. 

(J>)  If  the  assets  ai*e  to  vest  in  the  senior  partner,  add  here : — "  The  sd 

business  &  the  assets  thof  shl  vest  absolutely  in  the  sd  A.,  if 
living,  &  remaing  a  ptner,  subjt  to  the  discbge  by  him  of  the 
ptnp  debts  &  liabilities,  &  to  the  paymt  by  him  to  the  other 
ptners  resply  of  the  amt  or  value  of  their  respive  shares  and 
intts  in  like  mner  as  is  hinafter  provd  in  the  case  uf  the 
retiremt  of  such  respive  ptners  durg  the  ptnp  term,  but  if  the 
sd  A.  shl  have  died  or  retired  from  the  sd  firm  then." 
Provision  (0  If  desired  add,  "  Provd  that  in  case  the  moys  realised  as  afsd 
^^^  .  shl  not  be  suift  to  pay  in  full  the  respive  shares  of  the  partnera 

or  their  repves  in  the  sd  capl,  the  same  shl  be  pd  rateably  as 
far  as  such  moys  will  extend,  &  no  ptner  or  his  repves  shl  have 
any  claim  agst  the  othera  or  other  of  them,  or  their  or  his 
repves,  in  respt  of  such  deficiency." 
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Lii.  Upon  the  determinou  of  the  ptnp  an  acct  shl  be  taken  Another 
of  the  assets  &  liabilities  tbof,  &  a  valuon  shl  be  made  of  all  where  the 
such  items  in  such  acct  as  require  and  admit  of  valuon,  &  upon  ^^  ™*y 
the  complon  of  such  acct  &  valuon  the  ptners,  or  their  repves,  complex 
shl  forthwith  make  due  provon  for  the  satisfon  of  the  liabilities  ^^^^ 
of  the  ptnp,  &  of  the  costs  of  liquidatg  the  same  [&  subjt  thto  for  diTi- 
the  assets  [includg  the  good-will]  of  the  ptnp  shl  be  divided  l^\^ 
into  shares  of  eql  value,  &  one  of  such  shares  shl  be  allotted 
to  &  become  the  sole  ppty  of  each  ptner  or  his  repves] :  [m\ 
"  &  subjt  tbto  such  pt  of  the  assets  of  the  ptnp  as  shl  be  eql 
in  value  to  the  capl  then  belonging  to  each  ptner  shl  be  allotted 
to  him  or  his  repves  as  his  or  their  sole  ppty,  &  the  residue  (if 
any)  of  the  sd  assets  shl    be   divided  betn  &  allotted  to  the 
ptners  or  their  repves  in  the  shares  in  wch  the  ptners  shl  be 
entled  to  the  net  profits"]  :  Provd  that  if  it  shl  be  so  decided 
by  a  majority  of  the  ptners,  &  for  this  ppose  the  repves  of  a 
deced  ptner  shl  be  substituted  for  him,  any  pt  of  the  assets 
may  be  carried  to  a  suspense  acct  to  meet  any  contingent  or 
unascertained  liabilities  of  the  ptnp ;  Provd  also  that  all  such 
instrumts  or  assurces  as  may  be  requisite  or  pper  shl  be  exted 
by  the  ptners  or  their  repves  for  facilitatg  the  gettg  in  of  the 
outstandg  assets,  &  for  vestg  the  sole  rt  of  ppty  thrin  in  any  pson 
or  psons  to  whom  the  same  shl  be  allotted,  &  for  enablg  him  or 
them  to  recover  the  same,  &  for  securg  the  dischge  of  the  out- 
standg liabilities  by  the  pson  or  psons  who  shl  undertake  such 
dischge,  &  indemnifyg  the  ptners  or  their  repves   touchg  the 
preme8,&for  releasg  each  other  from  all  claims  on  acct  of  the  ptnp. 

uii.  If  the  ptnp  shl  expire  by  effluxion  of  time,  the  sd  A.  shl  Disaolu- 
have  the  option,  to  be  signified  in  writg  to  the  other  ptners  or  p^^nera 

ptner  not  more  than  nor  less  than calr  months  bfe  ^  ^*^® 

the  expiron  thof,  to  succeed  to  the  whole  of  the  sd  business :  succession 
And  if  the  sd  A.  shl  so  signify  his  elon  not  to  succeed  thto,  or  J^  ^^^ 
shl  fail  within  the  time  afsd  so  to  signify  his  elon  to  succeed  whole  bus! 
thto,  then  the  sd  B.  shl  have  the  like  option,  to  be  signified  in  °^**  ^  ^* 

like  mner,  not  less  than  calr  months  bfe  the  expiron  of 

the  ptnp  :  And  in  the  event  of  his  electg  within  such  time  not 
to  succeed  to  the  sd  business,  or  failg  to  signify  his  elon  in  mner 
afsd,  then  the  sd  C.  shl  have  the  like  option  to  be  signified  in 
like  mner  bfe  the  expiron  of  the  ptnp  :  And  in  case  any  ptner 

(d)  See  the  Partnership  Act,  1890,  s.  42  (2)  ;  Daw  v.  Herring,  [1892]  1  Ch.  284. 
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ProTiidon 
for  death 
or  retire- 
ment of 
partner, 
where  his 


shl  elect  to  succeed  to  the  sd  business,  as  afsd,  a  genl  acct  & 
valuoD  shl  be  taken  &  made  at  the  expiron  of  the  ptnp,  at  the 
expse  of  the  ptnp,  of  the  assets  &  liabilities  thof  [includg  the 
estimated  value  of  the  good-^ill} :  And  the  ptner  so  succeedg 
to  the  sd  business  shl  pay  to  the  others  or  other  of  them  resply 
the  sum  wch,  on  takg  such  acct,  shl  appear  tx>  be  the  value  of 
their  or  his  shares  or  share  resply  of  the  capl  [good-will  (a)],intt,& 
profits,  after  makg  proven  for  all  the  liabilities  of  the  ptnp, 
wch  sum  shl  as  one  aggregate  amt,  bearg  intt  at  the  rate  of 

p.c.  p.a.  from  the  expiron  of  the  ptnp,  be  pd  by  such  ptner 

as  soon  as  conveniently  may  be,  &  at  the  latest  withio  six  calr 
months  from  the  expiron  of  the  ptnp,  to  the  outgoing  ptners  or 
ptner ;  And  the  whole  of  the  assets  [&  good-willj  of  the 
ptnp  shl,  as  from  such  expiron,  become  the  sole  ppty  of  the 
ptner  so  succeedg  to  the  sd  business,  who  shl  indemnify  the 
other  ptners  or  ptner  agst  all  the  outstandg  liabilities  of  the 
ptnp  on  that  day,  &  such  assurces  &  instrmts  if  any  shl  be 
exted  by  the  ptners  at  their  jt  expse  as  shl  be  necy  for  vestg  in 
the  ptner  so  succeedg  all  the  assets  of  the  ptnp,  &  for  indemnifyg 
the  out-going  ptners  or  pttier  agst  the  liabilities  of  the  ptnp,  & 
for  releasg  each  other  touchg  the  premes,  &  from  all  claims  on 
acct  of  the  ptnp.  And  in  the  meantime  the  outgoing  ptners 
or  ptner  shl  stand  possed  of  the  legal  este  of  any  ptnp  ppty 
vested  in  them  or  him  eij:  solely  or  jtly  with  any  other  peon  or 
psons  in  trust  for  the  ptner  so  succeedg.  And  it  is  hby  agreed 
that  it  shl  be  lawful  for  the  ptner  so  succeedg,  his  exs,  ads,  & 
assns,  to  appt  a  new  tree  or  new  trees  of  the  ptnp  ppty  so  vested 
as  last  a&d  and  in  parlar  at  any  time  or  times  to  appt  such  new 
trees  or  new  tree  in  the  place  of  such  outgoing  ptners  or  ptner 
or  any  tree  appted  under  this  power  as  if  they  or  he  were  dead. 
Liv.  If  any  ptner  shl  die  or  retire  bfe  the  expiron  of  the 
ptnp  his  share  shl,  as  from  his  death  or  retiremt,  belong  to  the 
remaing  ptners  or  ptner,  &  if  more  than  one,  in  shares  pro- 


(a)  If  the  word  "  goodwill ''  is  not  inserted  here  it  will  have  to  be  indnded 
in  the  valuation  on  the  footing  that  the  succeeding  partner,  if  he  was  not  the 
purchaser,  would  not  be  restrained  from  carrying  on  a  similar  business  (^ffall  t. 
JBarrows,  4  De  G.  J.  &  S.  150)  and  would  not  have  the  right  to  solicit  any  customer 
of  the  firm  or  to  carry  on  the  business  under  the  name  of  the  firm  :  JU  David 
wnd  Matthews^  [lS9d]  1  Ch.  378.  As  to  the  rights  of  the  partner  entitled  to  the 
goodwill,  see  Trego  v.  Ilunt^  [1896]  A.  C.  7  ;  Jennings  v.  Jenningt,  [189S] 
1  Ch.  378. 
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portioDate  to  their  then  shares  in  the  profits  of  the  business,  &  ^^^  ^. 
the  ptnp  shl  be  continued  betn  the  sd  remaing  ptners,  if  more  outto^n, 
than  one,  under  the  provons  of  these  psnts  so  far  as  applicable,  orhiare- 
&  the  repves  of  the  deced  ptner  or  the  retirg  ptner  (as  the  case  tives  (6). 
may  be)  shl  be  entled  to  his  share  in  the  capl  of  the  ptnp  with 
iutt  to  his  death  or  retiremt,  &  to  any  profits  wch  shl  have 
become  payable,  but  shl  not  have  been  actually  pd  to  him  ;  & 
also  if  he  die  or  i*etire  on  the  day  for  takg  the  annl  genl  acct,  to 
his  share. of  profits  as  ascertained  on  takg  such  acct;  &  if  he 
die  or  retire  on  any  other  day  to  an  allowce  in  lieu  of  profits  at 

the  rate  of p.c.  p.a.  (c)  on  his  share  in  the  sd  capl  up  to 

the  day  of  his  death  or  retiremt,  to  be  calculated,  if  he  shl  die 

or  retire  bfe  the day  of ,  the  first  day  for  tciky  the 

CLnnl  acct,  from  the  commencemt  of  the  ptnp,  but  if  he  shl  die 
or  retire  after  that  day,  then  from  the  last  past  day  for  takg 
the  annl  genl  acct  (but  subjt  to  the  dedon  of  any  drawgs  on 
acct  of  current  profits  wch  shl  have  been  made  by  him) ;  & 
the  repves  of  such  deced  ptner,  or  such  retirg  ptner  shl  be 
boand  by  such  last  annl  genl  acct,  &  shl  be  excluded  from 
examing  the  ptnp  books ;  &  the  amt  to  wch  the  repves  of  such 
deced  ptner  or  such  retirg  ptner  shl  be  entled  as  afsd  shl,  as 

one  aggregate  sum  carryg  intt  at  the  rate  of  p.c.  p.a. 

from  the  day  of  his  death  or  retiremt,  be  pd  to  them  or  him 
by  the  survivg  or  contiuug  ptners  or  ptner  as  soon  as  con- 
veniently may  be,  &  at  the  latest  within  six  calr  months  from 
the  day  of  his  death  or  retiremt  {d) ;  &  the  whole  of  the  assets 
(includg  the  good-will)  of  the  ptnp  as  from  the  day  of  such 
death  or  retiremt  as  afsd,  shl  belong  to  &  the  whole  of  the 
liabilities  thof  as  from  that  day  shl  be  borne  by  the  survivg  or 
oontinug  ptners  or  ptner  solely  ;  &  all  such  instrumts,  assurces, 
transfers,  indemnities,  &  reles  sbl  be  exted  &  made  by  the 
respive  pties  for  givg  effect  to  this  psnt  proven  as  are  usual  in 
such  cases.  [Add  dedon  of  trust  &  power  to  appt  neiv  trees 
fr<yntforfn,  Liii.,  tnivtatis  inutandis,] 

(d)  This  clause  might  be  confiaed  to  death,  and  form  Lxiv.,  ififra,  inserted 
as  to  retirement. 

(e)  This  is  a  usual  provision,  but  if  the  capital  is  small  comi)ared  with  the 
profits,  a  proportionately  high  rate  of  interest  should  be  fixed  ;  or  the  interest 

might  be  "  at  a  rate  eql  to  the  average  net  profits  durg  the  three 
yrs  precedg  the  last  day  for  takg  the  annl  genl  acct." 

(iQ  See  the  Partnership  Act,  1890,  s.  43. 
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Proviso 
for  event 
of  annual 
account 

S  receding 
eath,  &r., 
of  a  part- 
ner not 
faaving 
been 
taken  (a). 


Variation. 


Provision 
for  death 
or  retire- 
ment. 

Short 
form, 
where  de- 
ceased or 
retiring 
partner 
IS  to  have 
profits  up 
to  his 
death,  or 
retire- 
ment. 


Provision 
for  death 
or  retire- 
ment of 
partner, 
where  his 
capital  is 
to  oe  paid 
out  by  in- 
stalments. 


LV.  Provd  always  that  if  upon  the  death  or  retiremt  of  any 
ptner,  it  shl  appear  that  the  geni  annl  acct  &  valuon  up  to  the 

day  of then  last  past  has  not  been  taken  &  signed 

as  hinbfe  provd,  the  repves  of  the  deced  ptner  or  the  retirg 
ptner  [shl  be  entlcd  to  join  with  the  survivg  or  continucr  ptners 
or  ptner  in  takg  such  acct  from  the  foot  of  the  last  genl  acct 

wch  shl  have  been  taken  &  signed  as  afsd   up  to  the day 

of precedg  such    death    or   retiremt,    for   the   ppose   of 

ascertaing  the  value  of  the  share  of  the  deced  or  retirg  ptner 

in  the  capl  &  ppty  of  the  ptnp  upon  the day  of then 

last  past,  &  givg  eflTect  to  the  proven  lastly  hinbfe  contdj  [or, 
shl  accept  as  bindg  &  conclusive  the  certfe  of  the  survivg  or 
continug  ptners  or  ptner  as  to  the  amt  coming  to  them  or  him 
as  afsd,  &  shl  not  be  entled  in  any  mner  to  interfere  in  or  to 
inspect  or  enquire  into  the  books  or  affairs  of  the  sd  firm]. 

LVI.  In  the  event  of  the  death  or  retiremt  of  any  ptner,  an 
acct  &  statemt  shl  be  taken  &  made  out  of  his  share  of  the 
capl  &  effects  of  the  ptnp,  &  of  all  unpd  intt  &  profits  belongg 
to  him  up  to  the  time  of  his  dece  or  retiremt,  for  wch  ppose  a 
valuon  shl  be  made  of  any  assets  or  effects  requirg  valuon 
[&  of  the  good -will  (&)],  &  the  amt  so  ascertained  to  be  due 
&  owing  to  the  deced  or  retirg  ptner  shl  be  pd  by  the  survivg 

or  continug  ptners  or  ptner  to  him  or  his  repves,  within 

calr  months  from,  his  dece  or  retiremt,  with  intt  thron  from 

his  dece  or  retiremt,  until  paymt,  at  the  rate  of  p.c.  p.a,, 

&  on  such  paymt  the  share  of  the  deced  or  retirg  ptner  in  the 
ptnp  ppty  &  effects  shl  go  &  belong  to  the  survivg  or  continug 
ptners  or  ptner  in  the  proportions  (if  more  than  one)  in  wch 
they  shl  have  contributed  to  the  pchase  thof.  [^Add  dedoii  of 
trust  &  power  to  appt  new  trees,  form  liil,  rautatis 
TfhutaTidis^ 

Lvii.  Tliis  will  be  the  same  as  fomi  Liv.,  aubstitutg  for,  *'  his 
share  in  the  capl  of  the  ptnp  with  intt  to  his  death,"  the  words, 
"  intt  on  his  share  in  the  capl  of  the  ptnp  to  his  death,"  c£r 
insertg  im/medly  hfe  the  words,  "&  the  whole  of  the  assets, 
&c.,"  the  foUg,  "  &  his  share  in  the  capl  of  the  ptnp  shl  remain 


(a)  See  Hunter  v.  Bowling,  [1893]  1  Ch.  891,  [1895]  2  Ch.  223. 

(^)  In  the  absence  of  any  provision  as  to  goodwill  on  the  death  of  a  partner, 
it  must  be  included  in  the  valuation,  on  the  footing  that  the  surviving  partner 
could  set  up  a  similar  business  ;  Page  v.  Ratcliffe,  76  L.  T.  63.  See  p.  334  note. 
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as  a  loan  to  the  survivg  or  cootinug  ptners  or  ptner,  repayable 

with  intt  at  the  rate  of p.c.  p.a.  by  the  iDstalmts  &  at  the 

times  hinafter  mentd,  that  is  to  say,  the  ppal  sum  by  four  eql 
instalmts,  to  be  pd  resply  at  the  expiron  of  six,  twelve, 
eighteen,  &  twenty-four  calr  months  from  his  death  or  retiremt ; 
&  the  int  on  the  sd  ppal  sum,  or  on  so  much  thof  as  shl  for 
the  time  being  remain  unpd,  shl  be  added  to  &  pd  with  each 
such  instalmt  of  ppal,  &  the  paymt  of  such  instalmts  &  intt 
shl  be  seed  to  the  repves  of  the  deced  ptner  or  to  the  retirg 
ptner  at  the  expse  &  by  the  jt  &  sevl  bond  or  covt  of  the 
survivg  or  continug  ptners  or  ptner.*' 

LViii.  This  will  be  the  same  as  form  liv.,  substitutg  for,  "his  Provision 
share  in  the  capl  of  the  ptnp  with  intt  to  his  death,"  the  words,  ^q^^^^^, 
"  intt  on  hid  share  in  the  capl  of  the  ptnp  to  his  death,"  d:  ment  of 
i'nscTig  immedly  bfe  the  words,  "  the  whole  of  the  assets,  &c.,"  S^^  his 
the  foUg,  "  his  share  in  the  capl  of  the  ptnp  shall  remain  as  a  capital  is 

*  ,  V    .       .,  .  ,  1  1       to  remain 

loan  [c)  to  the  survivg  or  contmug  ptners  or  ptner  durg  the  as  a  loan 

residue  of  the  sd  term  of yrs  [or  durg  such  shorter  period  ^"!J?^  **^® 

as  such  survivg  [or  continug]  ptners  or  ptner  shl  carry  on  the  »hip  term. 
sd  business  eir  alone  or  in  ptnp  with  any  other  psons  or  pson 
in  accordce  with  the  provons  of  these  psnts]  bearg  intt  at  the 

rate  of p.c.  p.a.,  payable  on  the  usual  qtr  days  {d) ;  And 

the  repaymt  of  the  sd  loan  at  the  end  of  the  sd  period,  togr 
with  intt  thron  as  afsd,  shl  be  seed  to  the  repves  of  the  deced 
or  the  retirg  ptner  at  the  expse  &  by  the  jt  &  sevl  bond  or 
covt  of  the  survivg  or  continug  ptners  or  ptner." 

Lix.  Ik  case  any  ptner  shl  die  bfe  the  expiron  of  the  ptnp.  Option  to 
the  survivg  ptners  or  ptner  shl  have  the  option  of  retaing  his  ^Jtn^* 
share  in  the  capl   of  the   ptnp  in  the  sd  business  durg  the  to  retain 


(<?>  If  the  firm  becomes  bankrupt,  or  goes  into  liquidation,  before  all  the  As  to 
debts  due  at  the  death  of  the  deceased  partner  are  paid,  his  representatives  baok- 
cannot  prove  for  the  moneys  due  to  them  in  competition  with  other  creditors  :   niptcy. 
Jig  JMxon,  Ex  parte  Gordon,  L.  R.  10  Ch.  160,  tub  nom.  Nanton  v.  Gordon, 
1  App.  Cas.  195  ;  Ex  paHe  Blythe,  16  Gh.  D.  620. 

(lO  l^  desired  add,  "  &  addonal  intt  for  each  yr,  durg  wch  the  Variation. 

ptnp  shl  make  any  profits,  eql  to  one pt  of  such  profits,  as 

appearg  by  the  annl  genl  acct :  such  addonal  intt  to  be  pd  on 
the  signature  of  the  annl  genl  acct,  &  an  appoitioned  pt  thof  to 
be    pd  for  any  fractional  pt  of  a  yr  at  the  commencemt  & 

terminon  of  the  sd  loan."      See  Precedent  XIV. 
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them  &  the  survivg  ptners  or  ptner.     Add  provo  at  eiid  of  last 
form,  mutatis  mutandis,  if  desired. 
LXi.  Provd  always  that  after  the  death  of  any  of  the  sd  froyiaoas 

•^  to  nghts 

ptners  his  repves  who  may  be  sleepg  ptners,  or  entled  to  any  of  sleeping 
share  of  profits  or  paymt  in  proportion  to  profits  as  afsd,  shl  P*''*''®"*- 
not  have  any  power  to  interfere  in  or  have  any  control  over 
the  conduct  or  managemt  of  the  sd  business,  [&  shl  not  be 
entled  to  require  the  prodon  of  any  accts,  vouchers,  or  documts, 
or  any  informou  as  to  the  transous  or  affairs  thof,  &  the 
survivg  ptners  or  ptner  shl  half-yrly  on  or  as  soon  as  may  be 

after  the  1st  day  of &  the  1st  day  of ,  give  or  send 

to  the  repves  of  the  deced  ptner  a  statemt  or  balce-sheet  showg 
the  net  profits  of  the  business  durg  the  precedg  half-yr,  &  shl 
certify  in  writg  to  the  best  of  their  or  his  belief  the  correctness 
of  such  statemt  or  balce-sheet,  wch  shl  thrupon  become 
absolutely  bindg  on  such  repves]  [or,  but  such  repves  or  some 
pson  nominated  by  them  shl  be  entled  at  all  reasble  times  to 
have  access  to  &  examine  &  copy  the  books,  documts,  &  papers 
of  the  firm,  &  to  join  in  takg  the  half-yrly  genl  acct  &  valuon]. 

LxiL  Upon  the  death  of  a  ptner,  or  at  any  time  thrafter,  General 
the  survivg  ptners  or  ptner  on  the  one  hand  &  the  repves  of  iatowce* 
the  deced  ptner  on  the  other  hand  shl  exte  such  deeds  of  covt,  cation  of 

'  ,  aeedflf  «c. , 

powers  of  atty,  assnmts,  reles,  or  other  instrumts  as  may  be  on  death  of 
1  reasbly  required  for  [providg  for  the  loan  of  the  capl  of  the  P*"^®*"- 

deced  ptner  upon  the  terms  afsd,  or  securg  the  repaymt  thof 
with  such  intt  &  remuneron  for  the  use  thof  as  hinbfe  provd, 
or  for]  the  indemnity  of  the  repves  &  assets  of  the  deced  ptner 
against  the  debts  &  engagemts  of  the  ptnp,  or  for  enabig  the 
survivg  ptners  or  ptner  to  get  in  the  debts  of  the  ptnp,  or  for 
the  rele  or  assnmt  to  the  survivg  ptners  or  ptner  of  the  ppty 
of  the  ptnp  or  any  pt  thof,  or  for  any  other  object  incidental 
or  pper  to  the  circes,  every  such  deed  or  other  instrumt  to  be 
prepared  &  exted  at  the  jt  &  equal  expse  of  the  pty  requirg  the 
same  &  the  other  pty  or  pties. 

LXIII.  Ik  case  of  the  death  or  retiremt  of  the  sd  A.,  the  sur-  Power  to 
vivg  or  continug  ptners  or  ptner  shl  be  at  liberty,  at  any  time  or'con?"^ 

within calr  months  after  his  dece  or  retiremt,  to  pchase  *>»«»ng 

the  lease  of  the  sd  house  &  offices  at ,  in  case  the  same  shl  pnrchaiie 

not  have  expired,  at  a  valuon  to  be  made  under  the  arbitron  {j^J'^f 
claase  hinafter  contd,  or,  "  by  paymt  to  him  or  his  repves  of  the  businew 
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residue  of  the  term  of  the  ptnp,  such  option  to  be  signified  ta 
the  repves  of  the  deced  ptner  within  a  reasble  time  after  his 
will  shl  have  been  proved  or  admon  of  his  este  shl  have  been 
grted ;  &  in  case  the  survivg  ptners  or  ptner  shl  elect  so  to  do, 
the  sd  business  shl  be  canned  on  durg  the  residue  of  the  sd 
term  as  from  the  death  of  the  deced  ptner,  as  nearly  as  may 
be  accdg  to  the  provons  or  these  psnts,  but  so  that  the  repves 
of  the  deced  ptner  shl  succeed  to  his  share  in  the  business,  & 
be  substituted  for  him  as  sleepg  ptners  only :  Provd  that  itt 
case  the  survivg  ptners  or  ptner  shl  continue  the  business  by 
virtue  of  such  option  as  afsd,  all  pper  instrumts  for  carryg  the 
provons  of  this  clause  into  effect  shl  be  exted  &  made  betn 
them  or  him  &  the  repves  of  the  deced  ptner :  Provd  also  that 
if  the  net  profits  of  the  business  wch   shl    be   comg   to   the 

repves  of  such  deced  ptner  shl  in  any  yr  be  less  than p.c. 

on  the  amt  of  the  capl  of  such  deced  ptner  retained  in  tlie  sd 
business,  it  shl  be  Iful  for  such  repves  to  retire  from  the  ptnp 
on  givg  not  less  than  six  calr  months'  notice  to  the  other 
ptners  or  ptner  of  their  intention  so  to  do,  or  leavg  such  notice 
at  the  countg-house,  or,  **  office,"  of  the  j)tnp ;  &  at  the  expiron 
of  such  notice  the  ptnp  shl  determine  as  to  them,  &  they  sh! 
be  entled  to  rece  the  share  of  capl  of  such  deced  ptner,  with 
all  intt  &  profits  becomg  due  thron  up  to  the  expiron  of  such 
notice,  on  the  same  or  the  like  footg  as  if  the  deced  ptner  had 
then  died,  &  such  option  of  retain g  his  capl  as  afsd  had  not 
been  exercised. 

LX.  If  any  ptner  shl  die  bfe  the  expiron  of  the  ptnp,  his 
repves  shl  have  the  option,  to  be  decld  by  notice  in  writg  given 
to  the  survivg  ptners  or  ptner,  or  left  at  the  countg-house,  or, 

'*  office,"  of  the  ptnp,  within cah*  months  after  his  death, 

of  succeedg  to  his  share  in  the  sd  business  as  from  his  death  as 
sleepg  ptners ;  &  if  such  option  shl  be  exercised  the  sd  business 
shl  be  carried  on  durg  the  residue  of  the  sd  term  as  frotn  the 
death  of  such  deced  ptner,  as  nearly  as  may  be  accdg  to  the 
provons  of  these  psnts,  but  so  that  the  repves  of  the  deced 
ptner  shl  succeed  to  his  share  in  the  sd  business,  &  be  substi- 
tuted for  him  as  sleepg  ptners  only :  Provd  also  that  in  case  the 
repves  of  a  deced  ptner  shl  elect  to  become  sleepg  ptners,  by 
virtue  of  such  option  as  afsd,  all  pper  instrumts  for  carryg  the 
provons  of  this  psnt  clause  into  effect  shl  be  exted  &  made  betn 
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them  &  the  survivg  ptners  or  ptner.  Add  provo  at  end  of  last 
form,  mutatis  mutandis,  if  desired, 

LXi.  Provd  always  that  after  the  death  of  any  of  the  sd  f  "^P?? " 
ptuers  his  repves  who  may  be  sleepg  ptners,  or  entled  to  any  of  sleeping 
share  of  profits  or  paymt  in  proportion  to  profits  as  afsd,  shl  P*""*"®™- 
not  have  any  power  to  interfere  in  or  have  any  control  over 
the  conduct  or  managemt  of  the   sd  business,  [&  shl  not  be 
entled  to  require  the  prodon  of  any  accts,  vouchers,  or  documts, 
or  any  informou  as   to  the   transous    or   affairs   thof,   &   the 
survivg  ptners  or  ptner  shl  half-yrly  on  or  as  soon  as  may  be 

after  the  Ist  day  of &  the  1st  day  of ,  give  or  send 

to  the  repves  of  the  deced  ptner  a  statemt  or  balce-sheet  showg 
the  net  profits  of  the  business  durg  the  precedg  half-yr,  &  shl 
certify  in  writg  to  the  best  of  their  or  his  belief  the  correctness 
of  such  statemt  or  balce-sheet,  wch  shl  thrupon  become 
absolutely  bindg  on  such  repves]  [or,  but  such  repves  or  some 
pson  nominated  by  them  shl  be  entled  at  all  reasble  times  to 
have  access  to  &  examine  &  copy  the  books,  documts,  &  papers 
of  the  firm,  &  to  join  in  takg  the  half-yrly  genl  acct  &  valuon]. 

LXIL  Upon  the  death  of  a  ptner,  or  at  any  time  th rafter,  General 
the  survivg  ptners  or  ptner  on  the  one  hand  &  the  repves  of  ig  to  exe  * 
the  deced  ptner  on  the  other  hand  shl  exte  such  deeds  of  covt,  cution  of 

*■  ,  deeds,  &c. , 

powers  of  atty,  assnmts,  reles,  or  other  instrumts  as  may  be  on  death  of 
reasbly  required  for  [providg  for  the  loan  of  the  capl  of  the  1^*^®^- 
deced  ptner  upon  the  terms  afsd,  or  securg  the  repaymt  thof 
with  such  intt  &  remuneron  for  the  use  thof  as  hinbfe  provd, 
or  for]  the  indemnity  of  the  repves  &  assets  of  the  deced  ptner 
against  the  debts  &  engagemts  of  the  ptnp,  or  for  enablg  the 
survivg  ptners  or  ptner  to  get  in  the  debts  of  the  ptnp,  or  for 
the  rele  or  assnmt  to  the  survivg  ptners  or  ptner  of  the  ppty 
of  the  ptnp  or  any  pt  thof,  or  for  any  other  object  incidental 
or  pper  to  the  circes,  every  such  deed  or  other  instrumt  to  be 
prepared  &  exted  at  the  jt  &  equal  expse  of  the  pty  requirg  the 
same  &  the  other  pty  or  pties. 

LXIII.  In  case  of  the  death  or  retiremt  of  the  sd  A.,  the  sur-  Power  to 
vivg  or  continug  ptners  or  ptner  shl  be  at  liberty,  at  any  time  or^coil-"^ 

within calr  months  after  his  dece  or  retiremt,  to  pchase  ^»«ing 

the  lease  of  the  sd  house  &  offices  at ,  in  case  the  same  shl  purchase 

not  have  expired,  at  a  valuon  to  be  made  under  the  arbitron  }^^  ^^^ 
clause  hinafter  contd,  or,  *'  by  paymt  to  him  or  his  repves  of  the  business 
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sum  follg,  that  is  to  say,  if  he  shl  die  or  retire  on  or  bfe  ,the 

day  of ,  the  sum  of  £ ,  &  if  he  shl  die  or  retire 

after  that  day,  thea  such  a  sum  as  shl  be  payable,  allowg  for 

every  yr  wch  shl  have  elapsed  from  the  sd day  of the 

sum  of  £ in  diminon  of  the  sd  sum  of  £ ." 

LXiv.  In  the  event  of  the  determinon  of  the  ptnp  as  to  any 
ptner  by  notice,  under  the  proven  in  that  behalf  binbfe  contd, 
the  like  provons,  mutatis  mutandis,  shl  have  effect  as  are 

hinbfe  in  clauses to contd,  with  respt  to  the  death  or 

retiremt  of  any  ptner,  as  if  the  ptner  as  to  whom  the  ptnp  shl 
be  determined  by  notice  as  afsd  had  died  or  retired  at  the  time 
of  such  determinon. 

LXV.  In  the  event  of  the  retiremt  or  death  dui^g  the  ptnp 
term  of  any  ptner  (whether  origl  or  hrafter  introduced)  or  the 
expulsion  of  any  ptner  under  the  power  hrin  contd,  the  shares 
in  the  net  profits  of  the  sd  business  to  wch  such  ptner  shl  have 
been  en  tied  at  the  time  of  his  retiremt  or  death  or  expulsion, 
shl  (subjt  to  the  provons  hrin  contd)  accrue  &  belong  to  the 
continug  ptners  in  the  proportions  in  wch  they  shl  for  the  time 
being  be  entled  to  share  in  profits. 

LXVI.  Provd  always  that  if  any  of  the  sd  ptners  shl  at  any 
time  durg  the  ptnp  commit  or  be  guilty  of  any  breach  of  any  of 

the  provons  or  stipulons  contd  in  the  clauses  nod. &  

hinbfe  contd,  or  any  other  flagrant  breach  of  his  duties  as  a 
ptner,  or  shl  fail  to  acct  for  &  pay  over  or  refund  any  moys  for 
wch  he  is  acctable  to  the  ptnp  within days  after  being  re- 
quired so  to  do  in  writg  by  the  other  ptners  or  ptner,  or  shl  act 
in  any  other  respt  contrary  to  the  good  faith  wch  ought  to  be 
observed  betn  ptners  or  shl  become  subjt  to  the  bkptcy  laws  (b), 

(a)  No  majority  of  the  partners  has  any  power  of  expulsion  without  express 
agreement — Partnership  Act,  1890,  s.  25  ;  but  the  bankruptcy  of  a  partner  is 
ipsi*  facto  a  dissolution  subject  to  any  agreement,  id„  s.  SS  (1).  The  partners 
should,  before  they  expel  a  partner,  inform  him  of  what  they  complain  of,  and 
give  him  an  opportunity  of  explanation  :  Harm*  v.  Ytmiig»y  [1898]  1  Ch.  414. 
An  expelled  partner  wiU  not  be  restrained  from  carrying  on  business  in  compe- 
tition with  the  firm  :  Dawson  v.  Bceaon^  22  Ch.  D.  504  ;  see  p.  342,  form  t.tt 
Lunacy  of  a  partner  does  not  of  itself  dissolve  the  firm,  but  the  Ck)urt  may  do 
so  :  Lunacy  Act,  1890,  s.  119. 

(ft)  It  is  doubtful  whether  the  ordinary  provision  giving  the  continuing 
partners  an  option  to  take  the  share  of  an  outgoing  partner  at  a  valuation 
payable  by  instalments,  or  for  the  retention  of  his  share  as  a  loan,  would  not 
be  void  in  the  case  of  bankruptcy  :  Wilton  v.  Greentooody  1  Swanst  471  ; 
Collins  v.  Barker,  [1893]  1  Ch.  678. 
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or  enter  into  any  composon  or  anttngemt  with  or  for  the  benefit 
of  his  credors  [or  shl  become  addicted  to  bettg  orgamblg  of  any 
kind,  or  speculatg  on  the  Stock  Exchange  or  orwise,  or  to 
notorious  intemperance  or  immorality,  or  other  scandalous  con- 
duct detrimental  to  the  ptnp  business,  or  shl  become  per- 
manently incapacitated  by  lunacy,  ill-health,  accident,  or  orwise 
from  attendg  to  the  sd   business,  or  shl  absent  himself  from 

the  sd  business  for  more  than calr  months  in  anyone  yr, or 

for  more  than consecutive  days],  then  &  in  any  such  case 

the  other  ptners  or  ptner  may,  by  notice  in  writg,  given  to  him 
or  (in  case  of  his  being  found  lunatic  by  inquison)  to  his  com- 
mittee, or  left  at  the  countg-house,  or,  "  office,"  determine  the 
ptnp  so  far  as  regards  such  last-mentd  ptner,  &  publish  a  notice 
of  dissolon  of  the  ptnp  in  the  name  of  &  as  agst  such  ptner, 
whmpon  the  ptnp  shl  immedly  cease  &  determine  accdly,  witht 
prejudice  to  the  remedies  of  the  other  ptners  or  ptner  for  any 
antecedent  breach  of  any  of  the  stipulons  or  agrmts  aisd,  & 
thrupon  the  like  provons,  7)i'utatis  mittandis,  shl  have  effect 
reepectg  the  paymt  out  of  the  share  of  the  ptner  as  to  whom  the 
ptnp  shl  be  determined  as  afsd  or  orwise,  as  if  he  had  then  died. 
Provd  that  if  any  question  shl  arise  whether  a  case  has  hap- 
pened to  authorise  the  exercise  of  this  power  such  question  shl 
be  refd  to  arbitron. 

Lxvii.  On  the  death  or  retirenit  of  any  ptner  an  allowce,  or,  AUowanco 
"  no  allowce,"  shl  be  made  to  him  or  his  repves  in  respt  of  the  *'or  good- 
value  of  the  good- will  of  the  sd  business. 

Lxviii.  In  any  case  in  wch  it  may  become  necy  to  value  the  Mode  of 
good-will  of  the  sd  business  the  same  shl,  unless  orwise  argd,be  g^l^u. 
taken  to  be  equivalent  in  value  to  three  times  the  average  net 
yrly  profits  of  the  sd  business  durg  the  three  precedg  yrs,  or  from 
the  commencement  of  the  ptnp  if  less  than  that  time. 

LXIX.  On  the  dissolon  of  the  ptnp  or  the  retiremt  [or  expul-  As  to 
sion]  of  any  ptner  any  of  the  ptners  (includg  the  retirg  [or  ^^^l^l  ^f^ 
expelled]  ptner)  may  sign  in  the  name  &  on  behalf  of  all  the  retire- 
ptners,  a  pper  notice  of  the  dissolon  of  the  ptnp,  &  publish  the  partner{c). 
same  in  the  London  Gazette,  o^*,  "  the  dissolon  of  the  ptnp  as 
regards  the  outgoing  ptner  shl  be  sufftly  notified  by  a  circular 


(e)  The  Partnership  Act,  1890,  s.  37,  provides  for  this,  but  docs  not  enable  a 
partner  to  sign  the  names  of  his  co-partners  for  the  purpose. 
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addressed  to  the  correspoDdents  of  the  firm,  &  witht  any  adver- 
tisemt  in  the  Gazette." 
Retiring  Lxx.  In  THE  event  of  the  retiremt  [or  expulsiou]  of  any 
J^J^'  ptner  he  shl  not  diirg  the  remr  of  the  term  of  the  sd  ptnp  carry 
carry  on  on  or  en&^ire  or  be  inttd  directly  or  indirectly  in  any  business 
(a).  competg  or  interferg  with  the  business  of  the  sd  firm,  or,  "  in  the 

business  of within miles  of  the  townhall  of r 

Power  to         LXXL  Provd  THAT  if  at  any  time  owing  to  losses  or  accidents, 
^awWe  m  qj.  f^^^jj^  j^y  Q^her  cause  whatever,  one-fourth  of  the  entire  capl 
losses.         of  the  ptnp  shl  be  sunk,  or  reasble  apprehensions  shl  be  enter- 
tained that  a  call  wd  require  to  be  made  for  further  capl  to  the 

extent  of  £ in  order  to  carry  on  the  works  &  business  of  the 

ptnp,  a  majority  in  value  of  the  ptners  may  require  the  ptnp  to 

be  dissolved  &  wound  up,  as  if  the  same  had  expired  by  effluxion 

of  time. 

Provisions       LXXII.  If  THE  sd  A.  shl  die  bfe  the  expiron  of  the  ptnp  by 

meiS'of       effluxion  of  time,  leavg  a  widow  &  also  the  sd  B.  &  C,  or  eir  of 

annuity  to  them,  survivg  him,  his  widow  shl  be  entled  durg  her  life  [if  the 


one 


part-     sd  B.  &  C.  or  eir  of  them  shl  so  long  live]  to  an  anny  of  £- 

dnrinfir  4-^  ^rs.-,r^-„^^^  r.^.^  ^.u^  j^^i-u  ^c  ^v.^  r^A  a     £«  «.^  u^  ^^^^^^j  ^^  ^^ 


her  life^lif  *^  commce  from  the  death  of  the  sd  A.,  &  to  be  deemed  to  accrue 
from  day  to  day,  but  to  be  payable  by  eql  qtrly  paymts  to  be 
seed  by  the  bond  or  deed  of  covt  of  &  at  the  expense  of  the  sd 
B.  &  C,  or  the  survor  of  them,  to  be  extd  in  favour  of  & 
delivered  to  such  widow. 

Provision         LXXiii.  If  THE  sd  A.  shl  die  durg  the  sd  term  of yrs  leavg 

iM^^'^      *  widow,  child,  or  chn,  his  exs  or  ads  shl  be  entled  to  an  anny 

nuity  to      of  £ to  commce  from  his  death  &  to  be  deemed  to  accrue 

4eceMed  *  fr^™  day  to  day,  but  to  be  payable  by  eql  qtrly  paymts  dutg  the 

§*'t°®''       residue  of  the  sd  term  of yrs,  or,  "  durg  the  jt  lives  of  the 

sd  B.  &  C.  &  the  life  of  the  survor  of  them,"  in  case  such  widow 

(a)  See  p.  340,  note  {a)  ;  and  as  to  restrictions  on  the  right  of  carrying  ou 

business,  see  Vol.  I.,  p.  31,  note. 
Provision         C*)  This  provision  constitutes  a  trust  for  the  widow  free  from  the  claims  of 
for  widow,    the  creditors  of  the  deceased  partner  {Re  Flavell^  25  Ch.  D.  89),  and  does  not 

per  se  constitute  the  widow  a  partner  even  if  the  annuity  were  made  payable 

out  of  profits  :  Partnership  Act,  1890,  s.  2  (8)  (r).    A  provision  in  a  |)artneT8hip 

deed  for  the  widow  or  family  of  a  partner  to  take  effect  on  his  death  is  a 
Death  voluntary  settlement  formerly  subjecting  the  interest  so  given  to  "aocoont 

duties.  duty"  under  the  Customs,  &c..  Acts,  1881  (44  &  45  Vict.  c.  12),  s.  38,  and  1889 

(52  &  53  Vict.  c.  7),  s.  11  ;  A.-O,  v.  Oosling,  [1892]  1  Q.  B.  645;  A.-O.  v. 

Wendt,  39  Sol.  J.  708  ;  43  W.  R.  701      15   Rep.  528  ;  and  now  subjecting 

it  to  estate  duty  under  the  F.  A.  1894 
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or  any  such  child  shl  so  long  live,  &  to  be  seed  by  the  bond  or  the  par,t- 
deed  of  covt  of  the  sd  B.  &  C,  or  the  survor  of  them  in  favour  term. 
of  the  exs  or  ads  of  the  sd  A. 

liXXiv.  The  sd  A.  shl  have  power  in  the  event  of  his  retirg  Power  to 
from  the  sd  firm  durg  the  sd  ptnp  term  by  deed  exted  bfe  or  Jo^hajge 
within  three  calr  months  after  his  retiremt,  or  in  the  event  of  annuity 
fais  death  while  remaing  a  ptner,  by  will  or  codl  to  make  provon  family  on 
by  way  of  anny  from  &  after  his  retiremt  or  death  (as  the  case  ^^  ^^^^ 
may  be)  or  any  later  period  for  himself  (if  livg),  &  his  wife  &  ment. 
daurs»  or  any  of  them,  durg  their,  his,  or  her  respive  lives  or  life, 
or  any  less  period,  out  of  the  share  &  intt  of  him  the  sd  A.,  in 
the  profits  of  the  sd  business  to  the  extent  &  in  the  mner  foUg, 
namely,  the  amt  to  be  so  provd  &  chgeable  by  way  of  anny  shl 

not  exceed  iu  the  whole  the  sum  of  £ p.a.  for  every  one 

p.c.  of  the  net  profits  of  the  sd  business  to  wch  the  sd  A.  shl  at 
the  time  of  his  retiremt  or  death  (as  the  case  maybe)  be  entled, 
in  wch  shl  in  that  event  pass  or  devolve  to  or  upon  the  continug 
ptners  or  ptner,  who  shl  be  under  a  psonal  obligon  on  the  re- 
tiremt of  the  sd  A.,  to  enter  into  a  bond  or  deed  of  covt  to  or  in 
&vour  of  the  sd  A.,  or  his  exs  or  ads,  for  securg  paymt  of  such 
anny,  but  so  that  each  such  ptner  (if  more  than  one)  shl  be 
made  liable  to  the  extent  only  of  a  proportionate  pt  of  the  sd 
■anny  correspondg  with  the  no.  of  such  shares  of  profits  to  wch  he 
shl  succeed  or  become  entled,  the  inton  being  that  the  sd  anny 
may  be  made  to  continue  &  remain  chgeable  &  payable  whether 
the  sd  business  shl  continue  to  be  carried  on  by  the  sd  firm  or 
any  of  the  ptners  thrin  or  any  other  psons  in  succession  to  them 
or  not.  The  sd  anny  shl  be  made  payable  to  the  sd  A.,  or  his 
exs  or  ads  (as  the  case  may  be)  durg  the  lives  or  life  of  himself 
&  bis  wife  &  daurs,  or  the  survors  or  survor  of  them,  or  any  less 
period  for  wch  the  same  may  be  chged,  by  half-yrly  or  qtrly 
paymts  as  the  sd  A.  may  think  fit :  Provd  always  that  in  case 
any  such  anny  shl  have  been  chged  by  the  sd  A,  any  ptner 
subseqtly  retirg  or  the  repves  of  any  ptner  subseqtly  dying 
shl  be  entled  to  be  indemnified  by  the  continug  ptners  or 
ptner  agst  any  liability  to  the  paymt  of  the  sd  anny  or  any 
pt  tho£  ^ 

LXXV.  The  sd  A.  may  in  his  lifetime  while  continug  a  ptner.  Power  to 
or  in  the  event  of  his  retire  within  three  calr  months  after  senior 

°  partner  to 

«uch  retiremt,  by  deed   nominate  &  introduce  his  yor  son  X.  introduce 
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share  of 
deceased 
partner  in 
business, 
his  repre- 
sentatives 
being 
sleeping 
partners. 


Power  for 
represen- 
tatives of 
deceased 
partner  to 
continue 
as  sleeping 
partners. 


residue  of  the  terra  of  the  ptnp,  such  option  to  be  signified  ta 
the  repves  of  the  deced  ptner  within  a  reasble  time  after  his 
will  shl  have  been  proved  or  admon  of  his  este  shI  have  been 
grted  ;  &  in  case  the  survivg  ptners  or  ptner  shl  elect  so  to  do, 
the  sd  business  shl  be  carried  on  durg  the  residue  of  the  sd 
term  as  from  the  death  of  the  deced  ptner,  as  nearly  as  may 
be  accdg  to  the  provons  or  these  psnts,  but  so  that  the  repves 
of  the  deced  ptner  shl  succeed  to  his  share  in  the  business,  & 
be  substituted  for  him  as  sleepg  ptners  only :  Provd  that  in 
case  the  survivg  ptners  or  ptner  shl  continue  the  business  by 
virtue  of  such  option  as  afsd,  all  pper  instrumts  for  carryg  the 
provons  of  this  clause  into  effect  shl  be  exted  &  made  betn 
them  or  him  &  the  repves  of  the  deced  ptner :  Provd  also  that 
if  the  net  profits  of  the  business  wch   shl    be    comg   to   the 

repves  of  such  deced  ptner  shl  in  any  yr  be  less  than p.c. 

on  the  amt  of  the  capl  of  such  deced  ptner  retained  in  the  sd 
business,  it  shl  be  iful  for  such  repves  to  retire  from  the  ptnp 
on  givg  not  less  than  six  calr  months'  notice  to  the  other 
ptners  or  ptner  of  their  intention  so  to  do,  or  leavg  such  notice 
at  the  countg-house,  or,  "office,**  of  the  ptnp;  &  at  the  expiron 
of  such  notice  the  ptnp  shl  determine  as  to  them,  &  they  shl 
be  entled  to  rece  tlie  share  of  capl  of  such  deced  ptner,  with 
all  intt  &  profits  becomg  due  thron  up  to  the  expiron  of  such 
notice,  on  the  same  or  the  like  footg  as  if  the  deced  ptner  had 
then  died,  &  such  option  of  retaing  his  capl  as  afsd  had  not 
been  exercised. 

LX.  If  any  ptner  shl  die  bfe  the  expiron  of  the  ptnp,  his 
repves  shl  have  the  option,  to  be  decld  by  notice  in  writg  given 
to  the  survivg  ptners  or  ptner,  or  left  at  the  countg-house,  or, 

'*  office,"  of  the  ptnp,  within calr  months  after  his  death, 

of  succeedg  to  his  share  in  the  sd  business  as  from  his  death  as 
sleepg  ptners ;  &  if  such  option  shl  be  exercised  the  sd  business 
shl  be  carried  on  durg  the  residue  of  the  sd  term  as  frotn  the 
death  of  such  deced  ptner,  as  nearly  as  may  be  accdg  to  the 
provons  of  these  psnts,  but  so  that  the  repves  of  the  deced 
ptner  shl  succeed  to  his  share  in  the  sd  business,  &  be  substi- 
tuted for  him  as  sleepg  ptners  only :  Provd  also  that  in  case  the 
repves  of  a  deced  ptner  shl  elect  to  become  sleepg  ptners,  by 
virtue  of  such  option  as  afsd,  all  pper  instrumts  for  carryg  the 
provons  of  this  psnt  clause  into  effect  shl  be  exted  &  made  betn 
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them  &  the  survivg  ptners  or  ptner.     Add  provo  at  end  of  last 
form,  mutatis  mutandis,  if  desired. 
LXi.  Provd  always  that  after  the  death  of  any  of  the  sd  P«>yisoas 

,    J  to  nghts 

ptuers  his  repves  who  may  be  sleepg  ptners,  or  entled  to  any  of  sleeping 
share  of  profits  or  paymt  in  proportion  to  profits  as  afsd,  shl  P*^*°®™- 
not  have  any  power  to  interfere  in  or  have  any  control  over 
the  conduct  or  managemt  of  the  sd  business,  [&  shl  not  be 
entled  to  require  the  prodon  of  any  accts,  vouchers,  or  documts, 
or  any  informon  as  to  the  transous  or  affairs  thof,  &  the 
survivg  ptners  or  ptner  shl  half-yrly  on  or  as  soon  as  may  be 

after  the  1st  day  of &  the  1st  day  of ,  give  or  send 

to  the  repves  of  the  deced  ptner  a  statemt  or  balce-sheet  showg 
the  net  profits  of  the  business  durg  the  precedg  half-yr,  &  shl 
certify  in  writg  to  the  best  of  their  or  his  belief  the  correctness 
of  such  statemt  or  balce-sheet,  wch  shl  thrupon  become 
absolutely  bindg  on  such  repves]  [or,  but  such  repves  or  some 
pson  nominated  by  them  shl  be  entled  at  all  reasble  times  to 
have  access  to  &  examine  &  copy  the  books,  documts,  &  papers 
of  the  firm,  &  to  join  in  takg  the  half-yrly  genl  acct  &  valuon]. 

LxiL  Upon  the  death  of  a  ptner,  or  at  any  time  thrafter.  General 
the  survivg  ptners  or  ptner  on  the  one  hand  &  the  repves  of  J^  to  exe  * 
the  deced  ptner  on  the  other  hand  shl  exte  such  deeds  of  covt,  c°tion  of 

-  .  aceds,  &c. , 

powers  of  atty,  assnmts,  reles,  or  other  instrumts  as  may  be  on  death  of 
reasbly  required  for  [providg  for  the  loan  of  the  capl  of  the  1^*^®*"- 
deced  ptner  upon  the  terms  afsd,  or  securg  the  repaymt  thof 
with  such  intt  &  remuneron  for  the  use  thof  as  hinbfe  provd, 
or  for]  the  indemnity  of  the  repves  &  assets  of  the  deced  ptner 
against  the  debts  &  engagemts  of  the  ptnp,  or  for  enablg  the 
survivg  ptners  or  ptner  to  get  in  the  debts  of  the  ptnp,  or  for 
the  rele  or  assnmt  to  the  survivg  ptners  or  ptner  of  the  ppty 
of  the  ptnp  or  any  pt  thof,  or  for  any  other  object  incidental 
or  pper  to  the  circes,  every  such  deed  or  other  instrumt  to  be 
prepared  &  exted  at  the  jt  &  equal  expse  of  the  pty  requirg  the 
same  &  the  other  pty  or  pties. 

LXiii.  In  case  of  the  death  or  retiremt  of  the  sd  A.,  the  sur-  Power  to 
vivg  or  continug  ptners  or  ptner  shl  be  at  liberty,  at  any  time  or  con-°^ 

within calr  months  after  his  dece  or  retiremt,  to  pchase  ti"iing 

the  lease  of  the  sd  house  &  offices  at ,  in  case  the  same  shl  pnrcham 

not  have  expired,  at  a  valuon  to  be  made  under  the  arbitron  }i^e*''^f 
clause  hinafter  coutd,  or,  *'  by  paymt  to  him  or  his  repves  of  the  business 

22  2 
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a  son 
into  the 
finn  (a). 


Similar 
power  to 
junior 
partner. 


Another 
form 

giving  the 
nke  power 
to  any 
partner. 


(who  is  DOW  articled  to  the  sd  firm)  as  a  ptner  in  the  sd  firm, 
provd  he  M  have  become  duly  qualified  :  And  the  sd  A.  may 
in  eir  of  such  events  transfer  &  make  over  to  the  sd  X.  any  pt 
or  (in  the  latter  event)  the  whole  of  the  share  &  intt  of  him  the 
sd  A.  in  the  sd  business  &  the  capl  &  profits  thof :  And  in  case 
the  sd  X.  shl  not  have  been  admitted  as  a  ptner  in  the  lifetim^e 
of  the  sd  A.,  he  the  sd  A.  may  by  will  or  codl  nominate  the  sd 
X.  (if  &  when  duly  qualified)  to  succeed  him  the  sd  A.  as  a 
ptner  for  the  whole  or  any  pt  of  his  share  &  intt  in  the  sd 
business  &  the  capl  &  profits  thof:  Aud  in  elr  of  the  sd  case^ 
the  sd  X.  shl  on  executg  a  pper  deed  of  accession  defing  his 
Its  &  liabilities  as  a  ptner,  become  a  ptner  accdly,  &  be  in  a 
similar  position  in  that  respt  (subjt  to  the  provons  hrin  contd) 
as  the  sd  B.,  with  such  variations  (if  any)  as  the  case  may 
require.  The  sd  B.  shl  have  the  like  power  as  is  hinbfe  given 
to  the  sd  A.  of  introducg  or  nominatg  by  deed  or  will  a  son  of 
him  the  sd  B.  to  participate  in  or  succeed  to  his  share  &  intt  in 
the  sd  business  &  the  capl  &  profits  thof  or  any  pt  thof,  but 
such  introdon  or  nominon  shl  be  subjt  to  the  approval  of  the 
sd  A.,  if  livg  &  remaing  a  ptner,  or  if  not,  of  a  majority  of  the 
other  ptners  for  the  time  being. 

Lxxvi.  Any  ptner  may  at  any  time  durg  his  lifetime,  or  by 
his  will,  introduce  any  son  who  shl  have  attud  the  age  of 
twenty-Jive  yrs  [but  not  more  than  one]  as  a  ptner  into  the  sd 
firm  durg  the  residue  of  the  sd  term  for  any  pt  or  the  whole  of 
his  share  in  the  ptnp,  it  being  intd  that  the  share  of  profits  of 
such  son  shl  be  wholly  derived  from  the  share  of  his  father,  & 
may  transfer  to  such  son  all  or  such  pt  as  the  ptner  introducg 
him  may  think  fit  of  the  capl  of  such  ptner  in  the  sd  business,. 
&  so  that  the  admission  of  such  son  shl  be  upon  the  follg 
terms  : — First,  that  such  new  ptner  shl  contribute  to  the  losses 
of  the  ptnp  in  proportion  to  his  share  of  profits;  Secondly, 
that  the  father  of  the  new  ptner  or  a  majority  of  the  ptners  for 

the    time   being  may  at  any  time  within  yrs    from  his 

admission,  by  notice  in  writg,  determine  the  ptnp  as  regards 
him  &  publish  a  notice  of  such  determinon ;  Thirdly,  such 
terms,  if  any,  as  may  be  agrd  upon  betn  the  new  ptner  &  his 


(a)  As  to  the  liability  to  estate  duty,  see  note  (6),  p.  342  ;  and  to  succession 
duty,  Att.'Oen.  v.  Brown,  46  W.  R.  145. 
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father  as  to  the  reverter  to  his  father  [or  his  repves]  of  the 
share  or  pt  of  the  shai-e  of  profits  &  capl  assned  to  the  son  upon 
his  death  or  ceasg  to  be  a  ptner  [in  his  father's  lifetime]  ; 
Fourthly,  that  on  his  ceasg  to  be  a  ptner,  subjt  to  any  such 
arrangemt  as  last  afsd,  he  shl  have  the  same  lis  as  to  the 
paymt  of  his  share  of  capl,  intt,  &  profits  as  his  repves  wd  have 
had  if  he  had  then  died  ;  Fifthly,  that  the  sd  ptnp  shl  thce- 

forth  durg  the  residue  of  the  sd  term  of yrs  continue,  & 

the  provons  hrin  conbd  shl,  as  far  as  may  be,  apply  to  such 
son  [or  sods],  &  operate  &  take  effect  with  such  modificous  as 
the  admission  of  such  new  ptner  &  the  change  of  circes  may 
require,  subjt  to  the  modificons  hrin  contd  ;  And  Sixthly,  that 
8uch  new  ptner  on  being  admitted  shl  exte  a  pper  deed  of 
accession  bindg  him  to  observe  the  provons  of  these  psnts  so 
far  as  they  shl  apply  to  him  &  be  capable  of  takg  effect,  & 
containg  such  other  provons  as  may  be  necy  or  pper  to  effect 
the  intentions  hinbfe  expd,  &  any  dispute  or  diffce  as  to  the 
form  or  contents  of  such  deed  shl  be  refd  to  arbitron. 

Lxxvii.  It  shl  be  Iful  for  the  sd  A.  at  any  time  or  times  Provisioii 
durg  his  life  to  introduce  into  the  ptnp,  as  an  addonal  ptner  ing^^^. 
or  ptnei's,  any  son  or  sons  of  his,  not  exceedg  two,  &  to  give  mission  of 

two  sons 

to  such  son  or  sons  the  whole  or  any  pt  of  the  share  of  him,  of  the 
the  sd  A.,  in  such  profits  &  in  the  capl  of  the  ptnp,  &  in  the  ^^^^^ 
event  of  two  sons  of  the  sd   A.  being  so  introduced,  the  share  into  the 
given  by  him  to  them  shl  be  divided  betn  them  in  such  pro-  adapted* to 
portions  as  to  profits  &  capl  as  the  sd  A.  shl  think  fit.     If  the  »•  partner- 
sd  A.  shl  die  havg  introduced  one  son  only  into  the  ptnp,  then  ufe^  ^pull 
any  one  other  son  of  the  sd  A.,  or  if  the  sd  A.  shl  die  witht  havg  ^°^™- 
introduced   any  son,  then  any  two  sons  of  the  sd  A.,  provd 
such  son  or  sons  shl  be  steady  &  respectable,  shl  at  any  time 

or  times  after  attaing  the  age  of   yi*s  be  entled    to    be 

reced  into  the  business  by  the  survivg  or  continug  ptners  or 
ptner  as  an  apprentice  or  apprentices  [o?',  if  a  aolor's  biudneas, 
articled  clerk  or  clerks,]  witht  any  prem  or  paymt  [except  for 
the  stamp  or  stamps  on  the  aiticles],  &  any  such  son  or  sons 
who  shl  be  so  apprenticed  [articled],  whether  in  the  lifetime  of 
the  sd  A.  or  aftwds,  shl,  if  ho  or  they  shl  so  desire,  within 
months  after  the  expiron  or  complon  of  such  apprentice- 
ship, [pTy  articles,  provd  he  or  they  resply  shl  have  been  duly 
admitted  to  practise  as  a  Eolor,]  be  admitted  into  the  ptnp 
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witht  preen  &  upon  the  terms  of  such  son  or  sons  receivg  the 
share  of  the  profits  &  capl  of  the  sd  business  to  wch  the  sd  A. 
wd,  if  he  had  been  livg  &  remained  a  ptner,  have  been  entled, 
inclusive  of  any  addonal  share  of  profits  wch  shl  have  accrued 
to  the  sd  A.  by  the  death  or  retiremt  of  any  of  the  sd  pnters, 
or  wd  have  so  accrued,  or  wd  thrafter  accrue  to  him  in  such 
event  if  he  had  been  livg  &  remained  a  partner,  to  the  intent 
that  such  son  or  such  two  sons  togr  shl  succeed  to  the  rts  of 

* 

the  sd  A  as  regards  sharg  in  the  profits  &  capl  of  the  sd  business, 
&  so  that  if  two  sons  are  so  admitted,  the  sd  share  shl  be  divided 
betn  them  in  such  mner  as  they  may  agree,  &  in  case  eir  of 
them  shl  die  or  retire,  his  share  shl  thrupon  accrue  to  the  other 
of  them :  Provd  always  that  in  case  any  son  or  sons  of  the 
sd  A.  shl  be  admitted  into  the  ptnp,  whether  durg  his  lifetime 
or  after  his  dece,  under  the  provons  hinbfe  contd,  the  ptnp  shl 
as  regards  the  duron  thof,  continue  durg  so  long  as  the  ptneis 
for  the  time  being  or  any  two  of  them  shl  live,  [but  subjt  to 
determinon  as  regards  any  ptner  by  notice,  as  hinbfe  provd,]  & 
the  capl  9f  the  sd  A.,  standg  to  his  credit  in  the  sd  business  at 
his  death  shl  remain  in  the  sd  business  durg  the  term  of  the 
ptnp,  &  shl  be  transferred  or  allotted  to  such  son  or  sons : 
Provd  also  that  any  son  or  sons  of  the  sd  A.  who  shl  be  so 
admitted  shl,  with  respt  to  the  managemt  of  the  sd  business,  & 
the  amt  of  control  wch  he  or  they  shl  be  entled  to  exercise  in 
relon  thto,  be  in  the  same  position  &  have  the  same  rts  as  the 
sd  B.  as  far  as  the  case  will  admit,  &  shl  be  bound  to  give  his 
or  their  whole  time  &  attention  faithfully  &  diligently  to  the 
sd  business,  &  shl  not  be  engaged  in  any  other  business,  &  in 
other  respts  such  ptnp  shl  be  upon  the  terms  of  this  psnt  ptnp 
as  nearly  as  may  be,  the  son  or  sons  of  the  sd  A.  being,  save  as 
hrin  orwise  provd,  placed  on  an  eql  footg  with  the  sd  B. : 
Provd  also  that  in  case  the  sd  son  or  sons  of  the  sd  A  shl  be 
admitted  into  the  ptnp,  whether  in  his  lifetime  or  after  his  dece 
as  afsd,  he  or  they  resply  shl  on  being  so  admitted  enter  into  a 
pper  engagemt  by  deed  to  abide  by  &  pform  the  stipulons  & 
agrmts  of  these  psnts  so  far  as  the  same  shl  be  applicable  to  him 
or  them  resply,  &  such  deed  or  deeds  shl  contain  such  other  pro- 
vons as  may  be  necy  or  pper  to  give  effect  to  the  intentions  hinbfe 
expd,  &  in  case  any  dispute  or  question  shl  arise  as  to  the  form  or 
contents  thof,  the  same  shl  be  refd  to  arbitron :  Provd  further 
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that  Dotwg  the  provons  hiubfe  contd,  it  shl  be  Iful  for  the  sd  B. 
at  any  time  after  the  dece  of  the  ad  A.,  &  bfe  both  his  sons  shl 
have  been  admitted  into  the  ptnp  as  afsd,  to  retire  from  carryg 
on  the  sd  business,  provd  that  he  eir  rece  no  paymt,  anny,  or 
pecuniary  compenson  for  such  retiremt,  or  that  his  succor  or 
suocons  in  the  business  enter  into  a  dped  of  covt  with  the  exs 
or  ads  of  the  sd  A.  to  pform  &  observe  the  stipulons  &  agrmts 
hinbfe  contd  resptg  the  admission  of  the  sd  son  or  sons  of  the 
sd  A.  into  the  sd  business,  &  in  that  event  the  sd  6.  shl  not  be 
liable  for  any  default  in  the  observce  or  pformce  of  the  covt  so 
entd  into  by  such  succor  or  succors. 

Lxxviii.  The  sd  A.  may  at  any  time  while  remaing  a  ptner  General 
by  deed  introduce  any  other  pson  or  psons  (being  duly  qualified)  f^^H  ^ 
as  an  addonal  ptner  or  ptners  to  participate  in  the  shaie  &  partner  to 

•  «  .  introduce 

intt  of  him  the  sd  A.  in  the  sd  business  &  the  capl  &  profits  new  part- 
thof  or  any  pt  thof  (so  far  as  not  orwise  disposed  oO,  upon  such  ^®"* 
terms  &  condons  as  he  the  sd  A.  may  think  fit,  but  not  so  as 
to  confer  upon  any  such  new  ptner  or  ptners  any  such  controUg 
or  special  or  exceptional  powers  as  are  conferred  on  him  the  sd 

A.  by  clauses & ,  or  this  psnt  clause,  &  any  premium 

or  premiums  reced  by  the  sd  A.  upon  any  such  introdon  shl 
belong  to  him. 

Lxxix.  Any  notice  hby  authorised  or  required  to  be  given  to  How 
the  sd  ptners,  or  any  of  them,  shl  be  suffitly  given  by  leavg  the  ^  ^J^^ 
same  addressed  to  them  or  him  at  the  couutg-house  or  office  (^)* 
[ppal  place  of  business]  of  the  sd  firm. 

Lxxx.  All  questions  wch  may  arise  durg  the  continuce  of  Questions 
the  sd  ptnp   touchg   the  conduct  or  managemt  of  the  ptnp  ^d^ty 
affairs,  includg  the  employmt  &  dismissal  of  clerks  &  sei-vants,  majority 
the  givg  of  credit,  &  the  compoundg  of  debts  &  claims  shl  be  neraV). 
decided  by  the  majority  in  no.  of  the  ptners :  [And  in  any 
mres  not  hrin  exply  provd  for,  the  conduct  of  the  ptnp  business 
shl,  subjt  to  the  decision   of  the   majority   of  the   ptners,  be 

governed  by  the  usage  of  the  former  firm  of &  Co.,  existg 

immedly  bfe  the  commencemt'of  the  ptnp  hby  constituted.] 


(a)  Bj  the  Partnership  Act,  1890,  s.  16,  notice  to  an  habitually  acting 
partner  is  notice  to  the  firm,  except  in  case  of  fraud. 

(V)  By  the  Partnership  Act,  1890,  s.  24  (8),  differences  as  to  ordinary  matten 
may  be  decided  by  a  majority  of  the  partners,  but  no  change  can  be  made  in 
the  nature  of  the  business  without  the  consent  of  all. 
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Arbitra- 
tion clause. 


Mutual 
release  in 
respect  of 
former 
deed  of 
partner- 
ship. 


YariatioD. 


Lxxxi.  If  durg  the  continuce  of  the  ptnp  or  at  any  time 
afterwards,  any  dispute,  diffce,  or  question  shl  arise  betn  the 
sd  ptners  or  any  of  them,  or  their  or  any  of  their  repves, 
touchg  the  ptnp  or  the  accts  or  transons  thof,  or  the  dissolon 
or  windg  up  thof,  or  the  constron,  meang,  or  effect  of  these 
psnts,  or  anything  hrin  contd,  or  the  rts  &  liabilities  of  the 
ptners  or  their  repves  under  these  psnts  or  orwise  in  relon  to 
the  premes,  then  every  such  dispute,  diffce,  or  question  shl  be 
refd  (a)  to  two  arbitrators,  one  to  be  apptd  by  each  party  (6) 
or  their  umpire,  or,  "  to  a  sole  arbitrator,"  or,  "  to  an 
official  referee,"  psuant  to  the  Arbitron  Act,  1889  (c),  or 
any  statutory  modificon  or  re-enactmt  thof  for  the  time 
being  in  force. 

Lxxxii.  In  conson  of  the  premes  the  sd  A.  &  B.  do  &  each 
of  them  doth  hby  mutually  rele  &  dischge  the  other  of  them 
his  hrs,  exs,  &  ads,  from  all  claims  &  demands,  actions,  &  pcdgs 
whatsr  for  or  in  respt  of  the  covts,  agrmts,  &  provons  contd  in 

the  deed  of  ptnp  of  the  day  of under  wch  the  sd 

business  has  htofore  been  carried  on,  wch  is  intd  to  be  wholly 
superseded  by  these  psnt  articles  of  ptnp. 


Arbitra- 
tion Act, 
1889. 


(0)  The  following  addition,  to  come  in  here,  provides  that  all  questions  are 
to  be  decided  by  the  senior  partner,  or  otherwise  by  a  majority  : — 

''  to  the  sole  arbitramt  &  determinon  of  the  sd  A.  if  living  & 
remaing  a  ptner  or  in  the  act  of  retirg  from  the  sd  firm  whose 
decision  (whether  intted  or  not  &  whatever  his  intt  may  be)  shl 
be  absolutely  final  &  binding  on  all  pties,  &  in  case  he  shl  have 
died  or  previously  retired  from  the  sd  firm  or  shl  be  unable  or 
unwillg  to  act  as  referee,  then  unless  a  retired  ptner  or  the 
repves  of  a  deced  ptner  shl  be  a  pty  to  the  differce,  the  same 
shl  be  determined  by  a  majority  of  the  votes  of  the  ptners  for 
the  time  being,  And  the  decision  of  such  majority  shl  be  bindg 
on  all  pties  &  conclusive,  And  in  every  case  not  hinbfe  provd 
for  or  in  case  the  mre  in  dispute  or  differce  cannot  be  settled 
in  mner  afsd,  then  the  same  shl  be  refd  to  the  decision  of  two 
arbitrators,  cfcc,  us  above" 

(J)  See  Arbitration  Act,  1889,  52  k  53  Vict.  c.  49,  s.  6,  A  reference  to  two 
arbitrators,  one  to  be  named  by  each  i^arty,  is  inapplicable  if  there  are  more 
than  two  partners.  In  this  case  it  will  be  better  to  make  the  reference  to  a 
sole  arbitrator  only,  so  as  to  let  in  the  provisions  of  the  Act,  s.  5. 

(c)  Submissions  to  arbitration  are  now  regulated  by  the  Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  which  rci>eal8  the  arbitration  provisions  of  the 
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PRECEDENTS. 


I. 

DEED  of  Partnership  between  Two  Traders  for  a    prkc  r. 
T£RM  of  years.    Variations  where  the  Partnership 
is  for  Life,    or  Determinable  on  Notice,    alao 
where  Recitaf^  are  inserted,  and  whei^e  a  Premium 
is  paid  (d), 

THIS  INDRE,  made  the day  of Betn  A.,  of,  &c.,  Parties. 

of  the  one  pt ;  &  B.,  of,  &c.,  of  the  other  pt ;  [Whas  the  sd  A.  Recitals. 

has  for  some  yrs  past  carried  on  the  trade  or  business  of ,  Trade 

at :  And  whas  the  sd  B.  has  for  some  time  past  been  ^^'''^^^^  ^'*- 

engaged  as  a  confidential  clerk  in  the  sd  business  :  And  whas  Employ- 
tbe  sd  A.  has  agrd  to  take  the  sd  B.  into  ptnp  with  him  in  the  ™®^*  ^^ 
sd  business  for  the  period  &  upon  the  terms  hinafter  mentd  ner. 

[in  C0D8OO  of  the  prera  or  sum  of  £ ,  wch  has  been  pd  or  ^gree- 

8ecd  by  the  sd  B.  to  the  sd  A.,  as  the  sd  A.  doth  hby  ac- 
knowe]  (e)  ;  NOW  THIS  INDRE]  WITNETH  that  [in  conson   Wit- 

nesseth. 

Common  Law  Procedure  Act,  1854.  By  s.  I,  every  submission,  in  the  absence 
of  expression  of  a  contrary  intention,  is  to  have  the  same  effect  as  if  it  had 
been  made  an  order  of  Coart.    See  VoL  I.,  p.  152,  note. 

(d)  As  to  the  return  of  the  premium  on  dissolution,  see  the  Partnership  Act,    As  to 
1890, 8.  40  ;  Belfield  v.  Bourne,  [1894]  1  Ch.  521.    The  articles  are  chargeable   premium, 
with  ad  talorem  duty  on  the  premium  under  the  head  ^*  Conveyance  on  Sale  " 

in  the  Stamp  Act,  1891  ;  otherwise  they  would  be  liable  only  to  10*.  if  under 
seal,  or  6J.  if  under  hand. 

(e)  The  foUowfng  are  other  forms  of  recitals  : — 

"  Whas  the  sd  pties  hto  have  for  some  time  past  carried  on  Old  part- 
business  as in  ptnp  togr  under  articles  of  ptnp  dated,  &c.,  °*^"^^P' 

&  they  are  entled  to  the  capl  of  the  sd  ptnp  consistg  of,  &c., 

in  the  shares  follg,  namely  the  sd  A.  to shares  thof,  &c. : 

And  whah  the  sd  pties  have  agrd  that  the  sd  ptnp  shl  be  con-  Agree- 

tinned  &  carried  on  as  from  the  day  of  ,  for  the  ™®'*^*'^'' 

period  &  upon  the  terms  hinafter  expd,  &  that  the  sd  existg  nership. 
articles  of  ptnp  shl  be  hby  superseded  :  And  whas  the  sd  A.  &  Title  to 
B.  are  entled  in  eql  shares  as  pt  of  their  ptnp  ppty  to  the  ^^^^' 
messes,  lands,  hds,  &  premes,  situate,  &c.,  in  or  upon  wch  the  property, 
fid  business  is  carried  on,  wch  are  ptly  of  freehd  tenure  &  ptiy 
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pRBc.  I.  of  the  premes]  each  of  them  the  sd  A.  ii  B.  doth  hby  mutually 
Coyenant.  covt  &  agree  as  follows,  that  is  to  say,  insert  such  of  the  follg 
Clauses,  clauses  as  rnay  be  applicahle,  the  clauses  being  paragraphed  & 
nod. :  Duron  &  style  of  ptnp,  p.  321  ;  \^Povjer  to  determine 
ptnp  by  notice,  p.  321 ;]  Place  of  busitiess,  p.  322 ;  Provons 
as  to  capl,  see  clauses  vii.  to  xvi.,  pp.  322  to  325 ;  Bankers, 
p.  325  ;  Outgoings,  p.  325  ;  Profits,  p.  326  ;  Drawgs,  p,  327 ; 
Attention  to  buslTiess,  p.  328 ;  Not  to  engorge  in  any  other 
business,  p.  329 ;  Kot  to  pledge  credit  of  firm,  p.  329 ;  Not  to 
give  credit  when  forbidden,  p.  329 ;  No  contract  to  exceed  a 
certn  arnt,  p.  329 ;  Hiring  clerks,  &c.,  p.  330 ;  Not  to  become 
surety,  &c.,  p.  330 ;  \To  be  just,  p.  330 ;  To  give  informon, 
p.  330 ;  Journeys,  p.  330 ;  Not  to  cause  the  ppty  of  theftrrn  to 
be  taken  in  exon,  p.  330  ;  Each  ptner  to  pay  his  private  debts, 
p.  330 ;  Not  to  assn  share,  p.  330 ;  Not  to  compound  debts, 
p.  831  (a)  J  Accts  to  be  kept,  p.  331 ;  Annl  genl  acct,  p.  331  ; 
Provons  for  windg  up  on  expiron  of  ptnp  by  effluxion  of 
time  or  death,  &c.,  as  the  case  may  require,  see  pp.  332  et  seq, ; 
if  the  ptnp  is  for  a  term  the  usual  provons  will  be  Nos,  L. 
&  Liv. ;  if  for  life,  the  usual  provon  will  be  No.  L. ;  if  there 
is  a  power  to  retire  on  notice,  the  provons  for  that  event  wHZ 
be  inserted,  p.  340 ;  {Expulsion  clause,  p.  340 ;]  Arbitron, 
p.  348 ;  Add  any  of  the  other  clauses  above  wch  may  be 
appropriate.    In  wits,  &c. 


leasehd  held  uuder  a  lease,  dated,  &o.,  for  a  term  of yrs 

from  the day  of ,  &  to  the  fixed  &  moveable  machy, 

plant,  stk  in  trade,  &  other  effects  specified  in  the  stk  aoct 
contd  in  the  books  of  the  sd  ptnp,  wch  freehd  &  leasehd 
premes,  niachy,  plant,  stk,  &  effects  are  valued  at  £ " 

(a)  The  clauses  in  these  brackets  may  be  omitted,  if  it  is  desired  to  shorten 
the  draft. 
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n. 


DEED  of  Partnership  heiween  Three  or  more  persons    prec.  ii. 
for  a  Term  of  years.    Variations  where  the  Part- 
NERSHip  is  for  Life,  or  Determinable  on  Notice. 
Without  Recitals. 

Parties,  k.,  1 ;  B.,  2  ;  C,  3;  D.  4:  WITNETH  that  the  Wit- 
sd  pties  hto  hby  mutually  covt  &  agree  as  follows,  that  is  to  ^ 
say ;  insert  the  foUg  clauses,  or  such  of  theni  as  may  be  appro-  clauses. 
priate,  in  nod,  paragraphs ;  Duron  &  style  of  ptnp,  p.  321  ; 
form  II. ;  {Power  to  determine  ptnp  by  notice,  p.  321 ;]  Death, 
Ac,  of  OTie  ptner  not  to  dissolve  ptnp  as  to  others,  p.  322  ; 
Place  of  business,  p.  322  ;  Provons  as  to  capl,  pp.  822  to  325 ; 
Bankers,  p.  325  ;  Outgoings,  p.  325  ;  Profits,  p.  326  ;  Drawgs^ 
p.  327 ;  Attention  to  business,  p.  328  ;  Not  to  engage  in  any 
other  business,  p.  329  ;  Not  to  pledge  credit,  p.  329  ;  Not  to 
give  credit  when  forbidden,  p.  329  ;  No  contract  to  exceed  a 
cerln  amt,  p.  329;  Hiring  clerks,  p.  330 ;  Not  to  become 
mrety,  p.  330  ;  [To  be  just,  p.  330  ;  To  give  informon,  p.  330  ; 
Joii/nieys,  p.  330 ;  Not  to  cause  ppty  of  firm  to  be  taken  in 
€xon,  p.  330 ;  Each  ptner  to  pay  his  own  private  debts,  p.  330  ; 
Not  to  assn  share,  p.  330;  Not  to  compound  debts,  p.  831  (6) ;] 
Acds  to  be  kept,  p.  331  ;  Annl  genl  acct,  p.  331 ;  Provons  for 
Moindg  up,  &c,,  on  expiron  of  ptnp  or  death,  &c.,  as  the  case 
may  require,  see  pp.  332  et  seq. ;  if  the  ptnp  is  for  a  term  the 
usual  provons  will  be  Nos.  l.,  liv.,  lvi.  ;  if  for  the  jt  lives, 
ike  usual  provon  unll  be  No.  L. ;  if  durg  the  lives  of  the 
ptners,  or  any  two  of  them,  the  usual  provons  will  be  Nos.  L. 
&  LIV. ;  if  there  is  a  power  to  retire  on  notice,  the  provons  for 
that  event  will  be  inserted,  p.  340 ;  [^Expulsion  clause,  p.  340]  ; 
Arbitron  clause,  p.  348 ;  Add  any  of  the  other  clauses  above 
that  may  be  appropricUe.    In  wits,  &c. 

{h)  The  clauses  in  these  brackets  may  be  omitted,  if  it  is  desired  to  shorten 
the  draft. 
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PRBO.  III. 


Recitals. 
Business. 


Wit- 
nesseth. 


IIL 

DEED  of  Partnership  between  Three  Persons  ae  Soli- 
citors for  a  Term.  Variations  where  the  Partner- 
ship is  for  Life  or  determinable  on  Notice. 

Parties^  A.,  one  old  ptner,  1 ;  B.,  anor  old  ptner,  2  ;  C,  in- 
comg  ptner,  3.  Whas  the  ad  A.  &  B.  are  engaged  in  ptnp  togr 
in  the  profession,  practice,  &  business  of  solors  &  convcg  at 

,  &  it  has  been  agrd  betn  them  &  the  sd  C.  that  the  sd  C. 

shd  pchase  one  eql share  of  their  business,  includg  profits 

of  offices  &  apptmts  held  by  the  sd  A.  &  B.  [other  than  the 

oflBce  of now  held  by  the  sd  A.],  for  the  sum  of  £ (a), 

&  that  the  sd  A.,  B.,  &  C.  shd  carry  on  the  sd  business  in 
ptnp  togr  for  the  period  &  upon  the  terms  hinafter  mentd  : 
NOW  THIS  INDRE   WITNETH  that,  in  psuance  of  the  sd 

agrmt,  &  in  conson  of  the  sum  of  £ upon  the  exon  hrof 

pd  by  the  sd  C.  to  the  sd  A.  &  B.  (the  rect  whof  is  hby  ac- 
Covenant.  knowed),  &  of  the  premes,  each  of  them  the  sd  A.,  B.,  &  C^, 
so  far  as  the  agrmts  &  provons  hinafter  contd,  &c.,  the  remr  of 
tlie  deed  will  be  similar  to  Free.  II.,  p.  351 ,  so  far  as  applic- 
abUy  with  the  follg  ailerons  &  addonal  clauses. 
Outgoings.  In  the  clause  as  to  outgoiv-gs,  p.  325,  after  the  words,  "  in 
respt  of  the  same,"  add  the  words,  "includg  the  cxpses  of 
pformg  the  duties  of  any  such  office  or  appmt  as  hinbfe  mentd 
[except  the  sd  office  of ]." 

Provd  always  that  any  moy  reced  from  clients  indebted  to 

the  sd  late  firm  of for  business  transacted  prevsly  to  the 

commencemt  of  the  ptnp  hby  constituted  or  orwise,  shl  be 
appropriated  &  applied  in  the  first  ins  tee  in  paymt  of  the  moy 
so  due  or  owing  to  the  sd  late  firm. 

After  attention  to  business,  p.  328,  add,  if  so  intd,  a  provo, 
*'  that  the  sd  A.  shl  not  be  reqd  to  act  as  an  advocate." 

In  the  event  of  the  firm  or  any  ptner  actg  as  solor  for  or  on 
behalf  of  any  of  the  ptners  or  his  wife  or  chn,  or  his  or  their 
trees,  such  business  shl  not  be  chged  for  except  as  to  paymts 
out  of  pocket.  Si  except  costs  recovered  agst  other  pties,  or  out 
of  any  fund  or  este  to  wch  such  action  or  pcdg  shl  relate,  wch 
costs  shl  be  carried  to  the  credit  of  the  ptnp. 


Appropria- 
tion of 
raoneva  re- 
ceived 
from 
clients  of 
late  firm. 

One  part- 
ner not  to 
bereqaired 
to  act  as 
advocnte. 

Charges 
for  bnsi- 
ness  done 
for  any 
partner  or 
iiis  family. 


(a)  See  p.  349,  note  (d). 
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Afierr  the  clause,  Not  to  engage  in  any  other  business,  p.  329,   '»«c^ii* 
add,  "  No  PTNER  shl  undertake  the  prosecon  or  dfce  of  any  Not  to 
action  or  pcdg  or  transact  any  professional  business  on  behalf  ^2^*^® 
of  any  pson  or  co  other  than  himself  or  his  own  wife  or  chn,  or  objected  to 
his,  her,  or  their  trees,  after  havg  been  required  in  writg  not  to  pJitaerl 
do  so  by  the  other  ptners  or  ptner." 

No  PTNEB  shl  hire  or  dismiss  any  clerk  or  servant  or  take  Clerks, 
any  articled  clerk  [or  change  the  London  agents  of  the  firm]     ^' 
witht  the  consent  of  the  other  ptners  or  ptner. 

After  acds  to  he  kept,  p.  331,  add,  "And  each  ptner  shl  Accounts 
enter  in  pper  books  kept  for  that  ppose  all  attendees  &  pro-  * 

fessional  business  transacted  by  him,  togr  with  all  such  circes 
of  names,  times,  &  places  as  may  be  necy  or  useful  for  the 
manifeston  of  the  business  of  the  ptnp.  The  sd  books  with 
all  deeds,  sees.  Ires,  &  documts  relatg  to  the  ptnp,  shl  be  kept 
at  the  offices  of  the  ptnp,  &  each  ptner  shl  at  all  times  have 
power  to  peruse  or  copy  the  same." 

After  dissolon  clauses,  add,  "  On  the  death  [or  retiremt]  of  Provision 
any  ptner,  all  deeds,  drafts,  &  other  papers  relatg  to  the  busi-  papers  on 
ness  of  the  sd  firm  shl  (subit  to  the  claims  of  any  clients  to  ^®^*^  ^^ 

,      .  retirement 

whom  the  same  may  belong)  remain  in  the  hands  of  or  be  of  partner, 
delivered  to  the  survivg  or  continug  ptners  or  ptner. 

Upon  the  final  determinon  of  the  ptnp  by  effluxion  of  time,  and  on  dis- 
all  deeds,  drafts,  &  papers  relatg  to  the  business  of  the  firm  shl, 
unless  the  client  or  clients  to  whom  the  same  belong  object,  be 
delivered  to  the  ptner  who  shl  usually  have  attended  to  the 
business  of  such  client  or  clients.     In  wits,  &c. 


IV. 

CONVEYANCE  of  Freehold  and  Leasehold  properties   pr»^.  iv. 
by  Two  Partners  so  as  to  vest  them  in  the  Firk. 
To  accorfwpany  a  partnership  deed  (6). 

Paxtibs,  a.  &  B.,  1  ;  A.,  B.,  &  C,  2.     Whas  the  sd  A.  &  B.  Parties, 
lately  carried  on  the  business  of,  &c.,  at ,  in  ptnp  togr,  &  Recitals. 

(ff)  In  order  not  to  bring  the  partnership  deed  on  to  the  title  the  partnership 
anangement  is  recited  without  any  specific  reference  to  it.    This  deed  requires 

K.E. — ^VOL.   II.  23 
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FBJSC.  IV. 

PartxiAr- 
ahip. 

Titie. 


Tenns  of 
partner- 
ship. 


Agree- 
ment. 


Wit- 
nesaeth. 


Convey- 
ance. 


they  have  admitted  the  sd  C.  into  ptnp  with  them  in  the  sd 
business :  And  whas  the  sd  A.  &  B.  are  entled  to  the  freehd 
&  leasehd  hds  wch  are  resplj  desod  &  comprd  in  the  schdle 
hto  as  pt  of  the  ppty  ii  assets  of  the  sd  late  ptnp,  subjt  to  the 
mtges  affectg  the  greater  pt  thof  wch  are  mentd  in  the  sd 
schdle :  And  whas  by  the  terms  of  the  sd  new  ptnp  with  the 
sd  C.  it  was  agrd  that  the  sd  freehd  &  leasehd  ppties  (among 
other  assets)  shd  become  pt  of  the  ppty  &  assets  or  jt  stk  of 
the  sd  new  firm,  subjt  to  the  mtges  affectg  the  same  as  a&d, 
&  that  each  of  them  the  sd  A.  &  B.  .shd  be  credited  in  the  ptnp 

books  with  the  sum  of  £ in  respt  thof  as  capl  brought  in 

by  him,  &  that  the  sd  C.  shd  bring  in  the  sum  of  £ in 

cash  into  the  sd  jt  stk  as  his  share  of  the  capl  of  the  sd  ptnp, 
&  shd  be  credited  thrwith  in  the  sd  ptnp  books  in  like  mner : 
And  whas  it  has  been  also  agrd  that  the  sd  freehd  &  leasehd 
premes  shl  be  conveyed  or  assured  by  the  sd  A.  &  B.,  so  as  ta 
vest  the  same  in  the  sd  A.,  B.,  &  C,  in  jt  tenancy  as  ptnp  este 
in  mner  hinafter  expd  :  NOW  THIS  INDRE  WITNETH  that 
in  psuance,  &c.,  &  in  conson  of  the  premes,  the  sd  A.  &  B.  as 
benefl  owners  (to  the  intent  to  imply  as  to  each  of  them  the 
statutory  covts  for  title  &  further  assurce  as  to  one  undivided 
moiety  only  of  the  hds  hby  conveyed  &  assned),  do  hby  grt, 
convey,  &  assn  unto  the  sd  A.,  B.,  &  C,  All  &  singr  the 
messes,  bldgs,  landsi  tenemts,  ii  hds  whatsr,  &  whether  of 
freehd  or  leasehd  tenure,  wch  are  resply  descd  in  the  sd  schdle 
hto,  or  by  whatsr  other  descriptions  or  names  the  same  respive 
premes  are  or  may  be  known  or  distinguished,  ii  all  other  (if 
any)  the  hds,  whether  of  ireehd  or  leasehd  tenure,  wch  are 
comprd  in  any  of  the  mtges  mentd  or  refd  to  in  the  sd  schdle : 
habendum  as  ptnp  ppty,  Vol,  I.,  p.  405,  subjt  to  the  sevl  mtges 
&  sees  mentd  or  refd  to  in  the  sd  schdle  hto  as  affectg  the  sd 
respive  premes  or  some  of  them,  &  the  ppal  moys  &  intt  thby 
resply  seed,  &  to  the  leases  &  tenancies  of  the  sd  respive 
premes.     In  wits,  &c. 

ISchcUe,'] 


only  a  10«.  stamp,  as  the  money  paid  by  the  Inooming  partner  is  not  a  premium, 
but  is  brought  into  the  joint  stock  as  his  contribution  to  the  capitaL 
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V. 

EXTENSION  of  Term  of  Partnership  fcy  Deed  endorsed    prec.  v. 

on  or  appended  to  (a)  the  Articles. 

Parties,  A.,  1 ;  B.,  2  ;  C,  3.     Whas  the  term  of  yrs  Recitals. 

wch  was  by  the  within  [above]  written  indre  fixed   for  the  Expiration 
daron  of  the  ptnp  thby  agrd  to  be  entd  into,  will  expire  on  the  ®^  **""* 
day  of next :  And  whas  the  sd  pties  hto  have  agrd  Agree- 
to  continue  the  sd  ptnp  for  the  further  term  of yrs  from  ™®"*" 

the  sd day  of in  mner  [&  subjt  as]  hinaffcer  expd  : 

NOW  THIS  INDRE  WITNETH,  that  each  of  them  the  sd  A.,  Wit- 
B.  &  C.  doth  hby  covt  with  the  others  of  them  jtly  tn  sevUy  in 
mner  follg,  that  is  to  say,  That  they  the  sd  A..  B.,  &  C,  &  the  rp^  ^^^^ 
survors  of  them  will  remain  &  continue  ptners  togr  in  the  tinue  part- 
within  [above]  mentd  trade  or  business  for  the  further  term  of  ^^^  ^^* 

yrs,  to  be  computed  from  the  sd day  of next,  if 

they  or  any  two  of  them  shl  so  long  live,  upon  such  &  the  same 
terms  &  condons  &  subjt  to  such  &  the  same  provons  &  agrmts 
[except  &  subjt  as  hinafter  mentd]  as  are  in  &  by  the  within 
[above]  written  indre  expd  &  contd  in  relon  to  the  ptnp  thby 
constituted,  &  so  that  all  such  terms,  condons,  provons,  & 
agrmts,  shl  [subjt  as  hinafter  mentd]  remain  in  force  &  take^ 
effect  in  like  mner  as  if  the  sd  ptnp  had  been  origlly  entd  into 

for  the  full  term  of yrs,  instead  of  the  sd  term  of yrs  v. 

Provd  always,  &  it  is  hby  agrd,  &c.,  here  XTiaert  any  modi- 
ficons  in  the  terms  of  the  ptnp"].     In  wits,  &c. 


(d)  As  to  appending  deeds  to  prior  deeds,  see  the  C.  A.,  1881,  s.  53,  p.  200, 
note.  As  to  the  effect  of  continuing  the  business  after  the  expiration  of  the 
term  without  fresh  articles,  see  the  Partnership  Act,  1890,  s.  27 ;  NHlson  y. 
MoMtend  Iron  Co.,  11  App.  Cas.  298  ;  Datoy,  HerHng,  [1892]  1  Ch.  284. 
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PBZC.  VI. 


Recitals. 

Articles  of 
partner- 
ship. 


Title  to 
capital. 


Desire  to 
introduce 
son. 


Wit- 
nesseth. 

Introduc- 
tion* 

Assign- 
ment of 
share. 


Variations 
for  en- 
dorsed or 
annexed 
deed. 


VI. 

DEED  of  Accession  on  thb  Admission  of  a  Son  of  a 
Partner  into  the  Firm  pwrouant  to  a  Provision 
contained  in  the  Articles  of  Partnership.  Varia- 
tions where  the  deed  is  Endorsed  on  or  ^Annexed 
to  the  articles  (a). 

Parties^  A.,  father,  1 ;  B.  cfe  C,  tv)0  other  old  ptners,  2 ; 
D.,  "  son  of  the  sd  A.,"  3.  Whas  by  certn  articles  of  ptnp, 
hinafter  called  the  articles,  dated,  &c.,  the  sd  A.,  B.,  &  C. 
entd  into  mutual  covts,  amongst  other  things,  that  they  wd 

become  &  remain  ptners  in  the  trade  of ,  under  the  firm  of 

^,  for  the  terra  of yrs,  from  the  day  of , 

contimie  the  recital,  setting  out  the  clauses  as  to  capl,  divon  of 
profits,  the  power  to  any  ptner  to  introduce  a  son,  &  the 
restrictive  condons,  if  any,  imposed  on  such  introdon,  &  the 
dvron  as  to  a  deed  of  accession:  And  whas  the  sd  A,  B.,  &  C. 
have  carried  on  the  sd  business  up  to  the  psnt  time  accdg  to 
the  provons  of  the  sd  articles,  ii  they  are  now  entled  to  the 
capl  of  the  sd  ptnp,  consistg  of,  &c..  in  the  shares  follg,  that  is 

to  say,  the  s(i  A.  to  ,  &c. :  And  whas  m  psuauce  of  the 

provons  contd  in  the  sd  articles  as  afsd,  the  sd  A.  is  desirous  of 
introducg  the  sd  D.  as  a  ptner  into  the  sd  firm  for  the  residue 
of  the  sd  term,  &  to  assn  to  him  one  eql  fourth  pt  of  the  share 
of  him  the  sd  A.  but  subjt  to  the  restrons  &  provons  hinafter 
contd ;  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  proven  contd  in  the  sd  articles,  the  sd  A,  with  the 
consent  (hby  testified)  of  the  sd  B.  &  C,  doth  hby  introduce  the 
sd  D.  as  a  ptner  into  the  sd  firm,  upon  the  terms  &  subjt  to  the 
restrons  &  provons  hinafter  contd  :.And  the  sd  A.  doth  hby 
assn  unto  the  sd  D.  One  eql  fourth  pt  of  the  share  of  him  the 
sd  A.  in  the  capl,  stk  in  trade,  assets,  goodwill,  &  profits  of  the 


(a)  If  the  deed  is  endorsed  or  actually  annexed,  the  recital  of  the  articles  wiR 
be  omitted,  and  they  wiU  be  referred  to  as  "  within,  07',  'above'  written"; 
the  other  consequential  alterations  will  be  obvious.  If  the  deed  is  not  actuaUj 
annexed,  it  may  be  connected  with  the  articles  by  adding  after  the  parties, 

''intd  to  be  read  as  supplemental  or  annexed  to  a  deed  of 
ptnp  dated,  &c.,  &  made,  &c.  (hinafter  called  the  ppal  deed)  * 

An  incoming  partner  does  not,  of  course,  become  liable  to  the  debts  preYionsly 
incurred.! ;  ^'artt^ership  Act,  1890,  s.  17. 
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sd  firm  as  from  the day  of ,  To  hold  the  same  Unto   i'Rbc.  vi. 

the  sd   D.  absolutely,  subjt  as  hinafter  mentd:  AND  THIS  Haben- 
INDRE  ALSO  WITNETH  that  psuant  to  the  provons  contd  ^""^  ^ 

*  *  son. 

in  the  sd  articles,  the  sd  A.,  B.,  C,  &  D.,  the  sd  pties  hto,  hby  portlier 
mutually  covt  &  agree  as  follows : —  wit-  , 

1.  Thai  they  the  sd  A.,  B.,  C,  &  D.  will,  as  from  the Corenants. 

day  of ,  be  &  remain  ptners  in  the  sd  trade  or  business  of  ip^  ^ 

for  the  residue  of  the  sd  term  of yrs,  upon  the  terms  partners, 

&  subjt  to  the  agrmts  &  provons  contd  in  the  sd  articles,  with 

such  varions  as  are  rendered  necy  by  the  introdon  of  the  sd  D. 
as  a  ptner,  &  the  assnmt  to  him  of  the  sd  one-fourth  pt  of  the 
share  of  the  sd  A.  as  afsd,  &  the  provons  hinafber  coutd,  &  wilt 
pform  &  observe  the  sd  agrmts  &  provons,  with  such  varions  as 
afsd,  in  the  same  mner,  as  far  as  circes  will  admit,  as  if  the 
sd  D.  had  origUy  been  a  pty  to  the  sd  articles,  &  the  provons 
of  these  psnts  had  been  embodied  thrin. 

2.  Here  insert  the  epeciaZ  provons  &  restroTis  affectg  the 
new  ptn^r.    In  wits,  &c. 


vn. 

AGREEMENT  for  the  Sale  by  a  Retiring  Partner  prwj.  vii. 
with  the  Concurrence  of  the  continuing  partners 
of  his  Share  in  the  Partnership  to  an  Incoming 
Pabi'NER.    Variations  wh&re  the  contin  iiing  Part- 
ners do  Not  Concur  (6). 

Parties,  A.,  retirg  pinker,  1 ;  [B.  <fe  C,  continug  ptners,  2] ; 
D.,  incomg  ptner,  3. 


{h)  As  to  the  power  of  a  partner  to  assign  his  share,  see  the  Partnership  Act, 
1890,  s.  31,  see  ante,  p.  331,  and  Lindley  on  Partnership,  p.  366. 

By  the  Stamp  Act,  1891,  s.  59  (I),  in  the  case  of  a  contract  for  the  sale  of  As  to 
anj  equitable  estate  or  interest  in  any  property,  or  for  the  sale  of  any  estate  or  stamp  on 
interest  in  any  property,  except  (winter  alia)  land  or  goods,  the  ad  valorem  sale  contracts 
duty  is  chargeable  on  the  contract  instead  of  on  the  conveyance.    Duty  on 
eqoitable  interests,  and  goodwill,  &c.,  was  sometimes  avoided  by  dispensing 
with  a  formal  conveyance,  but  this  cannot  now  generally  be  done  unless  a 
written  oontract  is  also  dispensed  with  ;  see  infra^  p.  361,  note.    Probably  in  a 
oae  like  the  present,  where' the  price  to  be  paid  is  not  ascertained,  the  agree- 
ment must  be  stamped  with  M.  or  \0t,,  as  the  case  may  be,  and  the  conveyance 
presented  for  stamping  under  s.  69  (5),  with  the  ad  valorem  duty.     See  also 
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Agwf- 
ment  for 
sale. 
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tion. 


Comple- 
tion and 
convey- 
ance. 


In« 

demnity. 


Proviaion 
for  deed  of 
aoceaeion. 


1.  The  8D  a.  [with  the  approval  hby  testified  of  the  sd  B. 
&  C]  agrees  to  sell,  &  the  sd  D.  agrees  to  pchase  all  the  share 

&  intt  of  the  sd  A.  in  the  goodwill  of  the  business  of as 

the  same  is  now  carried  on  by  the  sd  A.  in  ptnp  with  [the  sd] 

B.  &  C.  under  the  firm  of &  Co.,  psuant  to  ai*ticles  of  ptnp 

dated,  &c.,  &  in  the  assets,  ppty  &  capl  of  the  sd  ptnp  &  in 

the  profits  thof  as  from  the day  of  ,  the  lust  day  of 

taJcg  the  anrd  genl  acct 

2.  The  pchase  moy  shl  be  the  sum  of  £ &  a  further 

sum  eql  to  what  wd  be  the  share  of  profits  of  the  sd  A.  as  from 

the  sd day  of to  the  day  hrin  mentd  for  complon 

calculated  after  the  rate  of  profits  durg  the  yr  endg  the 

day  of last  as  appearg  from  the  genl  acct  taken  on  that 

day  by  the  firm ;  but  the  sd  D.  shl  be  entled  to  deduct  irom 
the  pchase  moy  all  moys  now  already  ditiwn  out  or  at  any  time 
bfe  complon  to  be  drawn  out  by  the  sd  A.  in  anticipon  of  his 
share  of  profits  for  the  current  year. 

3.  The  pchase  shl  be  completed  on  the day  of at 

the  office  of  Messrs. the  solors  of  the  sd  A.  [B.  &  C]  at 

wch  time  &  place  the  sd  A.  shl  upon  paymt  of  the  pchase  moy 
(subjt  to  such  dedon  if  any  as  afsd)  exte  a  pper  assnmt  of  the 
sd  premes  to  the  sd  D.,  with  such  powers  of  atty  &  other 
prpvons  as  may  be  pper  [&  the  sd  B.  &  C.  shl  concur  in  such 
assnmt].  If  from  any  cause  whatever  other  than  the  wilful 
default  of  the  sd  A,  the  pchase  shall  not  be  completed  on  or 
bfe  that  day  the  sd  D.  shl  pay  to  the  sd  A.  intt  on  the  pchase 

moy  (after  makg  such  dedons  as  afsd)  at  the  i-ate  of  p.c 

p.a.  from  that  day  until  complon. 

4.  Pper  Instrumts  shl  be  exted  for  the  indemnity  of  the  sd 
D.  by  the  sd  A.  from  all  the  debts,  liabilities,  &  engagemts  of 

the  firm,  if  any,  entd  into,  accepted,  or  given  bfe  the  sd 

day  of wch  do  not  appear  in  the  books  of  the  sd  ptnp  & 

for  the  indemnity  of  the  sd  A.  &  his  repves  agst  all  the  out- 
standg  debts,  liabilities,  &  engagemts  of  the  firm  wch  appear 
in  the  books  of  the  ptnp. 

5.  The  sd  B.,  C,  &  D.  shl  upon  the  complon  of  the  sd 
pchase,  {If  the  continug  ptners  are  not  pties  to  the  agmit  say, 


Vol.  L,  p.  8S4.  Ab  regards  the  liability  to  duty  in  respect  of  the  cov^ant 
to  indemnify  the  deceased  or  retiring  partner  against  the  debts,  the  question 
will  be  the  same  as  in  the  case  of  an  assignment,  as  to  which  see  p.  S61,  note. 
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«Tbk  SD  D.,  8hl  if  &  when  required  by  the  sd  B.  &  C."]  exte   FB»c^r. 
a  deed  of  acceRsioD  containg  mutual  covts  by  the  sd  B.,  C,  & 

D.,  to  be  &  remain  ptners  in  the  sd  business  of  for  the 

residue  of  the  term  of yrs  from  the  — '■—  day  of upon 

the  terms  &  subjt  to  the  agrmts  &  provons  contd  in  the  sd 
articles  with  such  varions  as  are  rendered  necy  by  the  introdon 
of  the  sd  D.  as  a  ptner  &  the  assnmt  to  him  of  the  share  & 
iiitt  of  the  sd  A.,  &  for  the  pformce  &  observce  of  the  sd  agrmts 
&  provons  with  such  varions  as  afsd  in  the  same  mner  as  far 
as  circes  will  admit  as  if  the  sd  D.  had  origlly  been  a  pty  to 
the  sd  articles. 

6.  Every  assurce  or  instrumt  required  for  givg  effect  to  Coste. 
tliis  agrmt  shl  be  prepared  by  &  at  the  expse  of  the  sd  D.,  & 
the  costs  of  the  perusal  &  exon  thof  by  or  on  behalf  of  the 
other  pty  or  pties  thto  shl  be  borne  by  him  or  them  resply. 
In  wits,  &c. 


vin. 

DEED  of  Dissolution  of  Partnership  between  Two  prkcthi. 
Partners   on   the  Retirement  of  OTie,  where   the 
Business  is  to  he  ContiKued  by  the  other  (a). 

Parties,  A.,  1 ;  B.,  2.     Whas  the  sd  A.  Si  B.  have  for  some  Recitals. 

JT8  past  carried,  oq  the  business  of  at  ,  under  the  Artidea  ot 

provons  of  articles  of  ptnp,  dated,  &c.,  whby  it  was  proved,  Jj^*'" 

(a)  Wheie  articles  of  partnership  provide  that  on  the  retirement  of  a  partner  Conyey- 
the  asaets  of  the  Itrm  are  to  belong  to.  the  oontinaiag  partow,  and  that  the  Ai^ce  is 
retiring  partner  is  to  be  paid  off  and  indemnified  against  the  liabilities  of  the  "^'^^^ 
firm  hj  the  continuing  partner,  all  that  is  necessary  is  an  acknowledgment  by  ^4^^*^^^ 
the  retiring  partner  that  he  has  been  paid,  see  jfosty  p.  870,  form  xii.,  and 
possibly  a  conveyance  of  any  legal  estate  vested  in  him  in  trust  for  the  partner- 
diip ;  where  the  provisions  at  the  end  of  form  Liii.,  p.  334,  are  insert^  in  the 
partnerahip  deed,  a  conveyance  of  the  legal  estate  can  but  rarely  be  required. 
As  to  the  right  of  an  outgoing  partner  or  the  estate  of  a  deceased  partner  to  an 
scGoont  of  profits  made  in  the  interim,  between  the  retirement  or  death  and  the 
making  up  of  the  account,  see  the  Partnership  Act,  1890,  ss.  29,  42.    As  to  the 
liability  of  a  retired  partner  or  the  estate  of  a  deceased  partner  to  debts 
sabsequent^  contracted  by  the  firm,  and  as  to  the  efEect  of  the  old  firm  name, 
or  that  of  the  retired  partner,  contiauing  to  be  used,  see  the  Partnership  Act, 
11(90,88. 14,  36,  3S ;  Be  Fras&r,  [1892]  2  Q.  B.  633;  and  generally  as  to  the 
effect  of  dissolution,  see  ss.  17,  and  82  to  44. 
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&c.,  state  any  of  the  provons  wch  are  material  (a) ;  And  whas 
the  sd  ptners  are  possed,  as  pt  of  their  ptnp  ppty,  of  a  lease  of 

certn &  hds  at ,  wch  lease  is  dated,  &c.,  &  made,  &c., 

[or,  of  the  sevl  leasehd  ppties  specified  in  the  schdle  hto],  & 
of  certn  fixed  &  moveable  eDgines,  machy,  plant,  stk-in-trade, 
&  other  effects,  or  ae  the  case  Ttiay  he ;  And  whas  it  has  been 
agrd  betwn  the  sd  A.  &  B.  that  the  sd  ptnp  shl  stand  dissolved 

as  from  the day  of ,  &  a  notice  of  such  dissolon  has 

been  signed  by  the  sd  pties,  to  be  published  in  the  London 
Gazette  (&),  &  it  has  been  agrd  that  as  from  that  day  the  sd 
business  shl  belong  to  &  be  carried  on  by  the  sd  B.  solely,  & 
that  the  share  &  intt  of  the  sd.  A.  in  the  assets  &  goodwill  of 
the  sd  ptnp  shl  be  assned  &  made  over  to  the  sd  B.  on  his 
takg  upon  himself  the  whole  of  the  debts  &  liabilities  of  the  sd 

ptnp  wch  were  outstandg  on  the  sd day  of ,  &  paying 

to  the  sd  A.  the  value  of  his  share  &  intt  in  the  sd  ptnp  &  the 
assets  &  goodwill  thof  as  the  same  stood  on  that  day:  And 
WHAS  an  acct  &  valuon  has  been  taken  &  made  by  the  sd 
ptners  of  the  sd  business,  &  the  assets  &  goodwill  thof,  and  the 
value  of  the  share  &  iutt  of  the  sd  A.  thrin,  after  providg  for 
the  paymt  &  satisfon  of  the  debts  &  liabilities  thof  on  the  sd 

day  of  ,  has  been  ascertained  to  be  the  sum   of 

£ (c) :  NOW  THIS  INDRE  WITNETH  that  in  psuance 

of  the  sd  agrmt  in  this  behalf,  they  the  sd  A.  &  B.  do  hby 

(a)  If  no  articlea,  say,  "  &  are  intted  thrin  in  eql  shares,  but 
such  ptnp  is  not  regulated  by  any  articles  or  agrmt  in  wiitg.'* 

Where  real  or  leasehold  property  is  conveyed  by  the  deed,  any  reference  to  tlie 
articles  shonld,  if  possible,  be  avoided,  in  order  not  to  bring  them  upon  the  titl& 

(i)  As  to  the  effect  of  notice  in  the  Gazette,  see  the  PartnersMp  Act,  1890» 
s.  36  (2) ;  and  as  to  the  power  to  compel  notification,  see  s.  87  ;  and  before  the 
act,  Hendry  v.  STumer,  82  Ch.  D.  866. 

(e)  If  the  snm  due  to  the  outgoing  partner  is  to  be  paid  by  instalments,  and 

secnrity  given,  add,  '*  And  WHAS  it  has  been  further  agrd  that  the 

Mcored  by  paymt  of  the  sd  sum  of  £ shl  be  made  by  the  sd  B.  to  the 

mortgage,    gj  ^^^  ^y  instalmts,  with  intt  at p.c.  p.a.,  &  shl  be  seed  by 

the  covt  of  the  sd  B.  &  by  a  mtge  of  freehd  &  leasehd  ppty  of 
the  sd  B.  situate  at,  &c.  [includg  the  hds  comprd  in  the  respive 
leases  hinbfe  mentd],  ii  such  secy  is  intd  to  be  forthwith  exted.'* 

And  in  the  second  witnessing  part,  say,  ''  in  COnson  of  the  premes,  &  of 

the  sum  of  £ agrd  to  be  pd  by  the  sd  B.  to  the  sd  A. 

afsd,  the  paymt  wbof  is  intd  to  be  seed  in  mner  afsd" 


Wt- 

nesseth. 


Variation 
for  instal' 
ments 
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declare   that  the  sd  ptnp  betwn  them  shl  be  considered  as  PRsc.vni. 

determined  &  stand  dissolved  as  from  the  sd day  of , 

[&  that  the  hinbfe  mentd  indre  of  ptnp,  ii  all  clauses,  provons, 

&  things  thrin  contd  shl  as  from  the  sd day  of cease 

and  be  void] :  AND  THIS  INDRE  ALSO  WITNETH  that  in  Further 
psuance  of  the  sd  agrmt,  &  in  conson  of  the  premes  &  of  the  ^esseth. 

sum  of  £ (d)  now  pd  by  the  sd  B.  to  the  sd  A.,  the  rect 

whof  the  sd  A.  doth  hby  acknowe,  the  sd  A.,  at  benefl  owner  (e), 

(d)  An  aflsignment  of  the  share  of  a  deceased  or  outgoing  partner  is  charge-  As  to  the 
able  with  ad  valorem  duty  on  the  value  of  the  share  as  a  conveyance  on  sale,  stamp 
see  Stamp  Act,  1891,  sched.,  tit.  Conveyance;  ChrUtie  v.  The  Cbmmrt.,  4*<?.,  duty  on 
L.  R.  2  Bx.  46 ;   better  reported  4  H.  &  C.  664 ;    Phillips  v.    The  tame,  ^^^  ^^'  ^^ 
L.  B.  2  Ex.  899.     It  is  doubtful    whether  it  is  not    also    liable   (though   the  share 
the    point    was    not    taken    in    the    above    two    cases)  to    duty    on    the  of  a  de- 
deceased  or  outgoing  partner*s  share  of  the  partnership  debts  which  would  ceased  or 
have  to  be  borne  by  the  continuing  partners,  and  against  which  an  indemnity  outgoing 
is  given,  under  the  Act,  s.  57  (see  Ulventone,  ^c,  By,  Co,  v.  The  Qmmr$^  ^o.^  partner. 
2  H.  ft  C.  866)  ;  and  it  is  believed  that  it  has  been  sometimes  adjudicated  to  be 
80  liable ;  though  it  may  be  contended  that  the  interest  of  a  partner  in  a  firm  is 
an  indivisible  thing,  not  admitting  of  being  thus  split  up  ;  and  moreover  con- 
siderable practical  difficulty  might  arise  in  ascertaining  the  amount  of  the  debts 
for  the  purpose.    Where  there  is  no  legal  estate  to  be  conveyed,  and  no  pre- 
liminary contract  on  which  the  duty  has  been  already  paid  under  the  Act,  s.  59 
(see  above,  p.  357,  note),  it  might  be  saved  by  dispensing  with  an  assignment 
altogether  and  taking  merely  a  receipt  for  the  money  acconling  to  the  form  in 
Precedent  XII.,  infra  (see  Lindley  on  Partnership,  p.  452),  which  would  be 
sufficient  in  ordinary  cases  to  extinguish  all  equitable  claims.    Where  the  legal 
estate  in  real  or  leasehold  property  is  in  a  retiring  or  the  representatives  of  a 
deceased  partner,  a  conveyance  of  such  legal  estate  will  be  necessary ;  and  a 
conveyance  may  sometimes  be  desirable  of  a  merely  equitable  interest.    It  has 
been  suggested  that  the  consideration  could  be  apportioned  under  the  Act,  s.  68 
(1),  80  as  to  leave  only  a  nominal  sum  attributable  to  the  property  conveyed 
and  escape  duty  on  the  remainder  as  to  which  a  conveyance  is  dispensed  with, 
bat  that  section  does  not  apply  unless  the  whole  of  the  property  for  which  the 
oooisideration  passes  is  actually  conveyed  (see  Vol.  I.,  p.  591,  note)  ;  but  the 
consideration  money  is  apportionable  in  such  a  case,  provided  the  apportion- 
ment is  foirly  made  according  to  the  actual  value  of  the  properties ;  and  some- 
times where  there  is  no  contract  on  which  duty  has  been  paid,  the  conveyance 
mig^t,  to  save  duty,  be  confined  to  any  legal  estate  in  land,  sometimes  the 
remainder  of  the  transaction  is  evidenced  by  recitals  (framed  so  as  not  to 
operate  in  law  as  a  transfer  or  contract,  see  Vol.  I.,  pp.  54.'),  591,  notes,  and 
above,  p.  353,  note,  and  see  infra^  Precedent  X.  and  note  thereto),  or  by  an 
acknowledgment  in  the  form  in  Precedent  XII.,  but  it  appears  safer  not  to  say 
■nything  about  book  debts  or  goodwill  from  which  a  sale  can  be  collected. 

(«)  This  implies  the  full  covenants  for  title  as  on  a  sale,  which  seems  proper ; 
hot  sometimes  only  a  covenant  against  incumbrances  and  for  further  assurance 
ia  given,  which  may  be  added  to  the  covenants  on  p.  363,  and  may  be  in  the 

focm  following :— ''  That  he  the  sd  A.  has  not  done  any  act  whby  the  Covenant 
piemes  hby  assned  or  any  pt  thof  are,  is,  or  may  be  chged  or  ^2^^^ 
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doth  hby  assn  &  transfer  unto  the  sd  B.,  All  the  pt  'Or  share 
&  intt  whatsr  of  him  the  sd  A.  of  &  in  all  &  «iiigr  the 
leasehd  (a)  hds  &  premes  hinbfe  tnentd  or  refd  to  [or,  the  sevl 
leasehd  hds  &  premes  specified  in  the  schdle  hto],  And  of  in  in 
all  &  singr  the  engines,  machy  (whether  fixed  or  moveable), 
plant,  stk-in-trade,  book,  &  other  debts,  credits,  contracts, 
assets,  effects,  profits,  business,  &  goodwill  (6)  of  the  sd  ptnp. 
To  HOLD  the  same  TJnto  the  sd  B.,  absolutely ;  And  for  the 
conson  afsd  &  for  the  more  effectually  enablg  the  sd  B.,  his  exs, 
ads,  &  assns,  to  rece  &  recover  &  obtain  the  benefit  of  the 
premes  hby  assnd,  the  sd  A.  doth  hby  irrevocably  appt  the  sd 
B.,  his  exs,  ads,  &  assns,  the  atty  or  attys  of  him  the  sd  A.,  his 
exs  or  ads,  in  the  jt  names  of  the  sd  A.  &  B.,  or  in  the  name  or 
names  of  the  sd  A.,  his  exs  or  ads,  or  orwise,  as  the  case  may 
require,  but  for  the  exclusive  benefit  &  at  the  sole  cost  &  risk 
of  the  sd  B.,  his  exs,  ads,  or  assns,  to  demand,  call  in,  &  rece 
from  all  psons  liable  to  pay,  deliver,  or  acct  for  the  same,  or  any 
pt  thof,  all  &  singr  the  book  &  other  debts,  credits,  moya  & 
effects  of  the  sd  ptnp,  &  to  give  effectual  rects  and  dischges  for 
the  same  resply,  &  to  endorse  ii  sign  bills  &  other  negotiable 
instmmts,  &  to  use  and  adopt  all  such  remedies,  pcdgs,  or  means 
for  gettg  in  and  recoverg  the  sd  debts,  credits,  moys,  &  effects 
resply,  &  enfoi'cg  &  obtaing  the  benefit  of  any  of  the  contracts 


incumbered  in  any  mner  whatsr  ;  And  that  he  the  sd  A.  will 
at  all  times,  at  the  reqt  and  cost  of  the  sd  B.,  his  exs,  ads,  or 
assns,  exte  and  do  all  such  assurers  &  acts  for  further  or  more 
effectually  vestg  the  premes  hby  assned,  &  every  pt  thof  in  the 
sd  B.,  his  exs,  ads,  &  assns,  &  enablg  him  &  them  to  rece, 
recover  &  obtain  the  full  benefit  of  the  same  as  shl  be  reasbly 
required." 

(a)  It  may  sometimes  be  desirable  to  convey  or  assign  the  share  of  a  deccffood 
or  retiring  partner  in  any  real  or  leasehold  property  by  a  separate  deed.  See 
Precedent  XI.  If  the  leaseholds  are  not  assignable  without  the  lessor's  licence, 
a  licence  is  necessary  although  only  a  share  is  assigned  ;  see  Varley  ▼.  Coppardy 
L.  R.  7  C.  P.  505. 

(h)  As  to  the  rights  of  a  purchaser  of  goodwill,  see  Vol.  I.,  p.  342,  note. 

(c)  The  insertion  of  this  power  is  proper  notwithstanding  the  proyisions  of 
the  Judicature  Act,  1 873,  s.  25  (6),  making  choses  in  action  assignable,  as  it 
may  be  difficult  to  give  notice  of  the  assignment  to  all  the  debtors  of  the 
partnership ;  see  above,  p.  291,  note.  ,The  power  being  for  value  and  expressed 
to  be  irrevocable,  cannot  be  revoked  ;  see  the  G.  A.,  1882,  s.  8,  p.  80,  note  (d')  ; 
and  the  covenant  usuaUy  inserted  not  to  revoke  the  power  is  therefore  omitted. 
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of  the  sd  ptnp  as  may  be  deemed  expedient,  &  for  all  or  any  of  w»bc.  viir. 
the  pposes  afsd  from  time  to  time  to  appt  a  substitute  or  substi- 
totes,  &  such  substiton  at  pleasure  to  revoke,  &  genlly  to  do 
whatsr  may  be  requisite  for  givg  to  the  sd  B.,  his  exs,  ads,  or 
assns,  the  full  benefit  of  the  assnmt  hby  made  ;  And  the  sd  Covenant 
A,  doth  hby  covt  with  the  sd  B.,  that  he  the  sd  A.  has  not  ^Jjer"""^ 
at  any  time  htofore,  except  as  appears  by  the  books  of  the  sd  that  he  has 
ptnp,  contracted  any  debt  or  obligon  wch  can  or  may  chge  or  tracted 
affect  the  sd  B.,  his  exs,  ads,  or  assns,  or  the  assets  or  effects  ^^^^ 
of  the  sd  ptnp,  or  any  pt  thof,  or  reced  or  dischged  any  of  the 
sd  debts,  credits,  moys,  or  effects,  except  as  afsd ;   And  that  To  ratify. 
he  the  sd  A.,  his  exs  or  ads,  will  at  all  times  ratify  &  confirm 
whatsr  the  sd  B.,  his  exs,  ads,  or  assns,  or  any  substitute  or 
substitutes  actg  under  him  or  them,  shl  do  or  purport  to  do  by 
virtue  of  these  psnts ;  And  will,  not  compound,  rele  or  become  Not  to 
noB-6uited  in  any  action   or   pcdg  wch  may  be  instituted   or  d^bite^&e. 
taken  by  the  sd  B.,  bis  exs,  ads,  or  assns,  by  virtue  of  the  power 
of  atty  binbfe  contd,  nor  do  any  other  act  by  means  whof  the 
recovery  of  tlie  premes  hby  assned,  or  any  pt  thof,  may  be  im- 
peached or  delayed,  oor  interfere  in  or  about  the  pi-emes  further 
or  orwise  than,  the  sd  B.,  his  exs,  ads,  or  assns,  shl  direct  or 
neqnixe ;  And  TH£  sd  B.  doth  hby  covt  with  the  sd  A.,  that  he  Covenants 
the  sd  B.  will  in  due  course  pay  all  the  debts  &  dischge  all  the  tin^ig 
liabilities  of  the  sd  ptnp,  &  will  at  all  times  hrafter  duly  pay  &  partner. 
pform  &  observe  the  rents  &covts  to  be  pd,pformed  &  observed  J^^^ 
in  respt  of  the  sd  leasehd  premes;  And  will,  at  all  timed  Forindem- 
hrafier,  effectually  keep  indemnified  the  sd  A.,  his  exs  &  ads,  &  ^^^  W- 
his  ii  their  estes  &  effects,  agst  all  such  debts  &  liabilities,  & 
all  actions,  pcdgs,  costs,  &  expses  in  respt  thof,  &  all  costs  &  . 

expses  by  reason  of  any  action  or  pcdg  wch  may  be  instituted 
or  taken  by  the  sd  B.,  his  exs,  ads,  or  assns,  by  virtue  of  the 
power  or  authority  hinbfe  contd,  or  of  anythg  relatg  thto :  And  Mutual 

release. 

(d)  As  to  the  ejffect  of  the  dissolution  in  converting  the  retired  partner  into  a   Effect  oJT   • 
fluretjr  for  the  debts,  see  Rouse  v.  Bradford  Banking  Co,,  [1894]  2  Ch.  32.   dissolu- 
Wiien  the  dissolution  is  kcipt  secret  the  payment  of  interest  by  the  surviving  ^^^* 
pATtnezs  may  prevent  the  debts  of  the  firm  becoming  statute  barred  .in  favour 
of  the  retiring  partner;  Rs  Tucker,   [1894]  8   th.  429.    The  covenant  of  Stamp, 
indemnity  does  not  seem  to  make  the  deed  chaigeable  with  ad  valorem  duty  as 
a  security,  except  for  a  nominal  sum,'as  the  stamp  can  be  added  to  if  occasioin 
sriaes,  without  payment  of  a  penalty,  under  the  Act  of  1891,8.  88  (2);  see 
above,  p.  361,  note  ;  and  YoL  I.,  p.  ^6,  note. 
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PBJo.  VIII.  EACH  of  them  the  sd  A.  &  B.  doth  hby  rele  &  for  ever  dischge 
the  other  of  them,  his  hrs,  exs,  or  ads,  from  all  actions,  pcdgs, 
claims,  &  demands  whatsr  wch  such  respive  releg  pty,  or 
his  hrs,  exs,  or  ads,  now  has  or  hrafter  but  for  these  psnts 
might  have  had  agst  the  other  of  them,  his  hrs,  exs,  or  ads,  on 
acct  of  the  sd  ptnp,  or  anythg  relatg  thto,  but  so  nevs  that  this 
psnt  rele  shl  not  prejudice  or  affect  any  of  the  covts,  agrmts,  or 
provons  hrin  contd  or  implied,  or  the  rts  or  remedies  of  the  sd 
respive  pties,  their  hrs,  exs,  ads,  or  assns  hrunder.     In  wits,  &c. 

{Schdle  of  leaaehds.'] 


IX. 

PB«c.  IX.  DEED  of  Dissolution  on  Death  of  One  of  Three 

partners,  where  part  of  the  Assets  consists  of  'Real, 
and  Leasehold  Property,  which  is  transferred  by 
a  Separate  Deed  (a),  amd  where  the  Share  of  the 
Capital  of  the  Deceased  Partner  is  to  revnain  as  a 
Loan  to  the  firrriy  payable  by  Instalments,  under  a 
provision  in  the  Articles,  to  be  secured  by  Deed  of 
Covenant  or  Mortgage. 

PARTiESy  A.  &  B.,  exs  of  deced  ptner,  1 ;  C.  cfe  D.,  continug 

Recitals,     ptners,  2.    Recite  articles  of  ptnp  betn  C,  &  D.,  &  X,  settg  ou^ 

the  provons  for  death  of  a  ptner ;  death  of  X.,  &  will  apptg  A. 

Paiiicnlars  &  B,  exs,  &  probate,  Vol.  /.,  p.  374 :  And  whas  the  sd  ptners 

ofpartner-  ^^^.^  ^^  ^\^q  ^q^q  of  the  sd  X.  en  tied  as  pt  of  their  ptnp  ppty 

property,  to  the  hds  specified  in  the  first  schdle  hto,  wch  are  of  freehd 
tenure,  &  to  the  hds  specified  in  the  second  schdle  hto,  wch 
are  held  under  the  respive  leases  in  such  schdle  mentd> 
&  they  were  also  entled,  &c.,   State  short  parlars  of  other 

Accounts  ppty;  And  whas  the  accts  &  valuons  directed  by  the  sd 
articles  of  ptnp  to  be  taken  &  made  on  the  death  of  any  ptner 
have  been  taken  &  made,  &  it  thby  appears  that  the  sum  of 
£ is  the  amt  now  due  to  the  sd  A.  &  B.,  as  exs  of  the  sd 


taken. 


(a)  See  above,  pp.  857,  361,  notes,  and  Precedents  XI.  and  XIV.  As  to  oil 
raiorem  duty  on  the  conveyance  of  the  deceased  partner's  share,  see  p.  361,  note  ; 
and  see  Precedent  XII.,  if^ra. 
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X.,  in  respt  of  intt  &  profits,  &  that  the  sum  of  £ is  the   p»"o-  i^ 

amt  of  the  share  of  the  sd  X.  in  the  capl  of  the  sd  ptnp,  after 
dischgg  the  liabilities  thof  wch  were  outstandg  at  the  death 
of  the  sd  X. :  And  whas  it   hsts  been  agrd   [psuant   to  the  Agree- 
provons  contd  in  the  sd  articles]  &  as  pt  of  the  arrangemts  JJ^^^/^J^ 

conseqt  on  the  dece  of  the  sd  X.  that  the  sd  sum  of  £ shl 

be  pd  bj  the  sd  C.  &  D.  to  the  sd  A.  &  B.  upon  the  exon  of 

these  psnts,  &  that  the  paytnt  of  the  sd  sum  of  £ i.e.,  the 

share  of  capl  of  X,,  by  four  eql  instalmts,  at  the  expirou  of 
six,  twelve,  eighteen  &  twenty  four  calr  months  from  the  death 
of  the  sd  X.  togr  with  intt  on  the  same  sum,  or  the  pt  thof  for 

the  time  being  unpd,  after  the  rate  of p.c.  p.a.  from  his 

dece,  shl  be  seed  to  the  sd  A.  &  6.  by  the  jt  and  sevl  covt  of  the 

sd  C.  &  D.,  or  "  by  a  mtge  of  the  sd  freehd  &  leasehd  hds 

comprd  in  the  first  &  second  schdles  hto,  &  the  other  assets  & 

goodwill  of  the  sd  ptnp  (other  than  psonal  chattels  within  the 

meang  of  the  Bills  of  Sale  Act,  1878) "  (6),  wch  sd  covt,  or 

"  mtge,"  is  intd  to  bear  even  date  with  &  to  be  exted  immedly 

after  these  psnts,  and  that  the  sd  A.  &  B.  shd  convey  to  the  sd 

C.  &  D.  the  share  of  the  sd  X.  in  the  freehd  &  leasehd  premes 

&  the  other  assets  and  goodwill  of  the  sd  ptnp  :  And  whas,  for  Appor- 

the  pposes  of  the  Stamp  Act  (c),  it  has  been  agrd  that  the  sum  foy'^^J^* 

of  £ — r-,  pt  of  the  sd  sura  of  £ ,  shl  be  the  value  of  the 

share  of  the  sd  X.  in  the  sd  freehd  and  leasehd  hds,  &  that  the 

sum  of  ,  residue  of  the  sd  sum  of  £ ,  shl  be  the  value 

of  the  share  of  the  sd  X.  in  the  residue  of  the  assets  &  good- 
will of  the  sd  ptnp:    And  whas,  in  psuance  of  the  hinbfe  Conyey- 
recited  agrmt,  by  an  indre  bearg  even  date  with  but  exted  bfe  JSSy  and 
&  made  betu  the  same  pties  as  these  psnts,  short  recital  of  leaseholds. 
convce  offreehds  &  leasehds  by  A.  &  B,  to  C.  &  D,  in  conaon  of 
the  8wn  apportioned  as  the  value  thof;  NOW  THIS  INDRE,  Wit- 
&c.     Asanmt  by  A.  &  B.  to  G,  &  D,,  in  conaon  of  the  appor-  ^^^^^   ' 
turned  value  thof  &  of  the  premes,  of  the  share  of  X.  in  the 
goodwiU  &  assets  "other  than  the  sd  freehd  &  leasehd  premes," 
as  in  last  Prec,,  mutatis  mutandis,  To  hold  the  same  Unto  Haben- 
tbe  sd  C.  &  D.  absolutely,  accdg  to  the  respive  shares,  rts,  &  ^^twm. 
intts  of  the  sd  C.  &  D.  of  &  in  the  ppty  of  their  psnt  ptnp. 


(d)  Ab  to  which  the  charge  would  be  void,  Cobum  ▼.  Collim,  36  Ch.  D.  873. 
(ey  See  aboTe,  p.  861,  note. 
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Mutual 
release. 


//  ^aecy  add  a  power  of  atty  &  covt  to  ratify  as  in  last  Prec,, 
with  aZterons  required  for  sevl  pties,  Jt  &  sevl  covts  by  C,  & 
D.  to  pay  debts,  &  indemnify  A.  &  B.,  &  este  of  X.,  as  in  last 
Prec,  mutatis  mutandis  :  And  the  sd  A.  &  B.  do  &  each  of 
them  doth  hby  rele  &  for  ever  dischge  the  sd  C.  &  D.,  &  each 
of  them  their  &  each  of  their  hi*8,  exs,  ads,  &  assns,  &  the  sd 
C.  &  D.  do  &  each  of  them  doth  hby  rele  &  for  ever  dischge 
the  sd  A.  &  6.,  &  their  respive  hrs,  exs,  &  ads,  &  the  este  & 
effects  of  the  sd  X.,  &c.,  as  in  last  Prec.,  with  the  necy  verbal 
aZterons,  the  release  not  to  affect  "  the  rts  of  the  sd  respive 
pties  under  any  covts  or  provons  contd  in  the  sd  respive 
indres  of  even  date  hwith  or  these  psnts."     In  wits,  &c. 

l^SchdUs  givg  short  parlars  of  Freehds  &  Leasefids,'] 


PREC.  X. 


Parties. 
Recitals. 


Purchase 
of  share. 


Stamp. 


X. 

DEED  of  Release,  &c,  between  Executors  of  Deceased 
Partner  and  Surviving  Partner  framed  to  save 
Stamp  Duty  (a). 

Parties,  X.  &  Y.,  exs  of  A.,  1 ;  B.,  2.  Recite  deal  of  ptnp 
betn  A.  &  B.,  givg  option  to  a  survivg  ptner  to  pchase  the  share 
of  the  deced  ptn^r  on  givg  a  certn  notice  accdg  to  the  value  as 
ascertained  on  takg  the  accts.  Death  of  A.  cfc  will,  &c.,  as  in 
last  Prec.  And  whas  the  sd  B.  duly  notified  to  the  sd  exs  his 
intention  to  continue  the  sd  business  &  to  pchase  the  share  & 
intt  of  the  sd  A.  in  the  sd  business  &  premes  psuant  to  the  sd 
deed  of  ptnp  &  the  accts  &;  valuons  directed  by  the  sd  deed  of 
ptnp  to  be  taken  &  made  in  that  event  have  been  duly  taken  & 


(a)  As  to  stamp  duty,  see  p.  S67,  note,  p.  361 ,  DOte,  VoL  I.,  p.  884,  note.  It  was 
stated  by  Mr.  Key,  in  the  4th  edition  of  this  volame,  at  p.  365,  that  a  deed  in 
this  form  containing  neither  a  coDtract  for  sale  (the  contract  being  in  the  part- 
nership deed),  nor  a  conveyance,  had  been  adjudicated  to  be  exempt  from  ad 
valorem  sale  duty,  but  the  editors  understand  that  the  authorities  now  claim  ad 
valorem  duty.  It  was  considered  that  the  acknowledgment  (compare  Precedent 
XII.,  infra)  was  sufficient,  without  an  actual  conveyance,  as  to  the  properties 
(constituting  the  great  bulk)  in  which  the  executois  of  the  deceased  partner 
had  only  an  equitable  interest 
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made  &  the  total  amt  or  value  of  the  share  &  intt  of  the  sd  A.    i'^^^-  ^• 

includg  accrued  intt  &  profits  to  the r-  day  of last  was 

ascertained  to  be  the  sum  of  £ :  And  whas  the  sum  of  Payment 

£ pt  of  the  last-mentd  sum  has  been  pd  by  the  sd  B.  to  secured  by 

the  sd  exs  &  the  paymt  of  the  sum  of  £ the  balce  thof  by  mortgage. 

instalmts  with  intt  is  intd  to  be  seed  by  a  deed  of  covt  &  mtge 
of  certn  freehd  &;  leasehd  ppties  of  the  sd  late  firm  wch  is  intd 
to  bear  even  date  with  &  to  be  exted  after  these  psnts  &  to  be 
made  betn  ptiea :  And  whas  the  sd  late  firm  was  entled  to  Title  to 
divers  freehd  &  leasehd  pptie^  some  portions  whof  (being  in 
mtge)  were  vested  in  the  sd  ptners  for  an  equitable  este  or  intt 
only  &  other  portions  were  legally  vested  in  them  in  jt  tenancy 
the  legal  este  whrin  upon  the  dece  of  the  sd  A.  survived  to  the 
sd  B.  &  certn  further  portions  thof  were  legally  vested  in  the  sd 
ptners  as  tenants  in  common  the  legal  este  in  an  undivided  moiety 
whof  passed  by  the  will  of  the  sd  A.  to  the  sd  exs  &  trees  thof : 
And  whas  by  an  indre  bearg  even  date  with  &  exted  bfe  these  Convey- 
psnts  &  made,  &c.,  the  share  &  intt  of  the  sd  A.  in  the  sevl  f^i^ 
freehd  &  leasehd  ppties  thrin  mentd  (being  the  freehd  &  leasehd  estates. 
ppties  wch  were  legally  vested  in  the  sd  ptners  as  tenants  in 
common  as  afsd)  has  been  conveyed  &  assued  by  the  sd  exs  & 
trees  to  the  sd  B. :  And  whas  it  is  considered  that  upon  com-  As  to 
ploD  of  the  arrangemts  intd  to  be  effected  by  these  psnts  &  the  ^utes. 
sd  two  indres  of  even  date  hwith  all  such  equitable  este  or  intt 
as  was  vested  in  the  sd  A.  or  as  passed  by  his  sd  will  to  his  sd 
exs  &  trees  of  &  in  the  sd  other  freehd  &  leasehd  ppties  will 
pass  to  or  vest  in  the  sd  B.  witht  any  convce  or  assnmt :  And 
WHAS  it  has  been  agrd  that  such  acknowemts  &  covts  &  mutual 
reles  as  are  resply  hinafter  contd   shl   resply  be  entd  into  & 
exted  :  NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c.  Wit- 
&  in  conson  of  the  premes  the  sd  X.  &  Y.  do  hby  acknowe  &    .  , 

*■  ,     ,         •'  Acknow- 

declare  that  the  deed  of  covt  &  mtge  wch  is  intd  to  bear  even  ledgment. 
date  with  &  to  be  exted  after  these  psnts  as  afsd  shl  be  accepted 
by  them  as  in  full  satisfon  of  all  claims  and  demands  agst  the 
sd  B.  or  orwise  in  respt  of  the  share  or  intt  of  the  sd  A.  or  of 
them  the  sd  X.  &  Y.  as  his  exs  or  trees  in  the  sd  business  of 
the  sd  late  firm  or  the  assets  or  ppties  thof :  And  each  of  them  Covenant 
the  sd  X.  &  Y.  as  to  the  acts  of  himself  &  his  own  hrs,  exs  &  assurance. 
ads  only  doth  hby  covt  with   the  sd  B.,  his  hrs,  exs,  ads  & 
assDS,  that  they  the  sd  covtg  pties  resply  &  their  respive  hrs, 
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exs  &  ads  will  at  any  time  after  the  sd  deed  of  covt  &  mtge 
intd  to  bear  even  date  hwith  shl  have  been  made  &  exted  at 
the  reqt  &  cost  of  the  sd  6.,  his  hrs,  exs,  ads  or  assns  exte  & 
do  such  further  or  other  convces,  assnmts,  assurces  &  other 
instrumts  or  acts  for  vestg  the  freehd  &  leasehd  ppties  or  other 
assets  of  the  sd  late  ptnp  in  the  sd  6.,  his  hrs,  exs,  ads,  or 
assns  as  may  be  reasbly  required,  but  witht  prejudice  to  the 
sd  deed  of  covt  &  mtge  :  Covt  by  B.  to  indemnify  ea»,  &c.,  agst 
debts  &  rents  &  covts  of  leases  &  mviual  releases,  as  in  last 
Prec.,  mutatis  mutand/is.    In  wits,  &c. 
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Title  to 
property 
subject  to 
mortgages. 


Retire- 
ment. 


XI. 

CONVEYANCE  and  Assignment  hy  a  Retiring  Part- 
ner to  his  Two  Co-Partners  of  his  Share  in 
Freehold  and  Leashold  Properties  and  fixed 
Machinery,  &c.,  which  are  in  Mortgage  {to  accom- 
pany a  deed  of  dissolution)  (a). 

Parties,  A.,  retirg  ptner,  1 ;   B.  ci^  C,  continuing  ptners,  2. 

Whas  the  sd  A.,  B.,  &  C.  carried  on  the  business  of in 

co-ptnp  up  to  the day  of now  last  past,  &  are  entld 

as  pt  of  their  ptnp  ppty  to  the  messes,  bldgs,  lands,  &  hds 
specified  in  the  first  schdle  hto,  wch  are  of  freehd  tenure,  &  to 
the  messes,  bldgs,  lands,  &  hds  specified  in  the  second  schdle 
hto,  wch  are  of  leasehd  tenure,  &  are  held  under  an  indre  of 
lease  dated,  &c.,  &   made,  &&,  for  the  residue  of  a  term  of 

yrs  from  the day  of at  the  yrly  rent  of  £ ^ 

&  to  the  fixed  machy  &  other  erons  &  fixtures  upon  the  sd 
respive  freehd  &  leasehd  premes  (subjt  to  the  mtges  &  in- 
cumbces  mentd  in  the  sd  schdles  as  affectg  the  sd  respive 
freehd  &  leasehd  premes)  in  the  shares  &  proportions  follg, 

that  is  to  say,  the  sd  A.  to eql pts  thof,  &  the  sd  B. 

&  C.  to  the  remaing eql pts  thof:  And  whas  the  sd 

A.  has  retired  from  the  sd  firm  as  from  the  sd  day  of 

now  last  past,  &  the  sd  B.  &  C.  continue  to  carry  on  the 


(a)  See  note  (a),  p.  360,  &  Precedent  IX. ;  and  as  to  stamp  dutj,  see  p.  361, 
note. 
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«d  business  of in  co-ptnp  togr :  And  whas  the  sd  B.  &  C.    ^^^-  *'• 

have  come  to  a  settiemt  with  the  sd  A.  in  respt  of  his  share  &  Account 
intt  in  the  sd  ptnp,  &  the  assets  &  effects  thof,  &  it  has  been  ^^^^   i 

agrd  that  they  shd  pay  to  the  sd  A.  the  sum  of  £ in  full 

satisfon  of  such  share  and  intt :  And  waAS  for  the  pposes  of  the  Appor- 

Stamp  Act  the  sum  of  £ ,  pt  of  the  sd  sum  of  £ ,  has  for  duty. 

been  apportioned  as  the  estimated  value  of  the  share  of  the  sd 
.A.  in.  the  sd  fireehd  &  leasehd  premes,  &  the  fixed  machy  & 
other  erons  &  fixtures  thron,  valued  as  free  from  incumbces : 
And  whas  it  has  been  agrd  that  the  share  &  intt  of  the  sd  A.  Agree- 
in  the  sd  last-mentd  premes  shd  be  conveyed  &  assned  to  the  convey- 
sd  B.  &  C.  in  mner  hinafter  mentd ;   NOW    THIS  INDRE  ^^<^ 
WITNETH  that  in  psuance  of  such  agrmt,  &  in  conson  of  the  ^Jj^^h 

sum  of  £ to  the  sd  A.  pd  by  the  sd  B.  &  C.  out  of  moys 

belongg  to  their  sd  new  ptnp,  rect,  he  the  sd  A.,  as  benefl 
o^wnei;  doth  hby  grt,  assn,  &  rele  unto  the  sd  B.  &  C,  All  Grant  and 

THOSE  eql  undivided  pts  or  shares,  &  all  other  if  "enTof 

any  the  pts,  shares,  or  intts  of  the  sd  A.  of  &  in  the  freehd  &  ahares. 
leasehd  messes,  bldgs,  lands,  hds,  &  premes  specified  in  the  sd 
first  &  second  schdies  hto,  &  of  &  in  all  the  fixed  machy  & 
other  erons  &  fixtures  in  or  upon  the  same  respive  premes  :  To  Haben- 
HOLD  the  same  freehd  premes  Unto  &  to  the  use  of  the  sd 
B.  &  C,  their  hrs  &  assns  as  jt  tenants  &  To  hold  the  same 

leasehd  premes  for  the  residue  of  the  sd  term  of yrs,  & 

subjt  to  the  paymt  of  the  sd  rent,  &  the  pformce  &  observce  of 
the  covts  by  the  lessee  &•  condons  of  the  sd  indre  of  lease ;  & 
,UB  to  the  entirety  of  the  sd  premes  in  trust  for  the  sd  B.  &  C, 
:th^r  hrSy  exors,  ads  &  assns,  as  pt  of  (heir  co-ptnp  estate. 
Continue  power  ofsale,  &c.,  &  power  to  appoint  new  trustees 
as  at  Vol.  /.,  p.  403,  form  xix. ;  Jt  &  sevl  covt  by  B.  &  C.  to  to  con- 
indemmfy  A.  agst  r&nt  <&  covts  of  lease  &  mtge  debts,  see  partners. 
VoL  /.,  pp.  427  to  429.    In  wits,  &c. 
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PRBG.   XII. 


ACKNOWLEDGMENT  hy  a  retiring  paHner  or  the 
Representative  of  a  Deceased  partner  of  satis- 
faction of  his  davma  against  the  firm  (a). 

To  B.  &  C,  continug  ptners,  both  of,  &c.,  carryg  ou  business 
as in  co-ptnp  togr  at under  the  firm  of 

I,  A.,  of,  &c.  [sole  exov  &  tree  under  the  will  of  X.,  late  of 

deced]  do  hby  ackuowe  &  declare  that  I  have  this  day 

reced  from  the  sd  B.  &;  C,  the  sum  of  £ being  the  full 

amt  of  all  moys  due  or  owing  to  me  [or,  to  the  este  of  the  sd 
X.,  or  to  me  as  exor  or  tree  under  his  will]  in  respt  of  my  share 
or  intt  [the  share  or  intt  of  the  sd  X.  deced]  as  a  ptner  in  the 

sd  business  of as  carried  on  by  me  [him]  up  to  the 

day  of [or,  up  to  his  dece]  at afsd  in  ptnp  with  the 

sd  B.  &  C.  under  a  ptnp  deed  dated,  &c.  As  wits  my  hand 
this day  of . 


PEBO.  xiu. 


Eeeitalfl. 

Pirtner- 
■hip. 

Diaaolu- 
tion. 


Agree- 
ment. 


xni 

BOND  of  Indemnity  against  partnership  Debts  on  Dis- 
solution (6). 

Jt  &  sevl  bond  from  A.  &  B.to  C,  Vol.  L,  p.  210.    Whas 
the  sd  A.,  B.,  &  C.  have  carried  on  the  business  of,  &c.,  under 

the  firm  of  ,  at  afsd,  from  the  day  of : 

And  whas  byanindre  bearg  even  date  with  these  psnts, ^ 
made,  &;c.,  it  has  been  agrd  that  the  sd  ptnp  shl  be  considered 

as  determined,  &  dissolved  from  the  day  of ,  &  by 

the  same  indre  (among  other  things)  the  sd  C.  has  assned  & 
reled  unto  the  sd  A.  &  B.,  their  exs  &  assns,  all  the  este  &  intt  of 
him  the  sd  C.  in  the  sd  ptnp  business,  &  the  moys,  debts,  pptj, 
&  effects  belongg  or  due  to  the  sd  A.,  B.,  &  C,  as  ptners,  or 
in  respt  of  the  sd  ptnp  :  And  whas  it  was  pt  of  the  arrangemt 


(a)  See  p.  361j  note.  This  instnunent,  if  under  hand,  onlj  requires  a  pennj 
stamp. 

(V)  Though  common,  a  hond  has  generally  no  advantage  over  a  deed  of 
covenant ;  see  Vol.  I.,  p.  209,  note.    As  to  the  stamp,  see  p.  368,  note. 
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for  the  dissolon  of  the  sd  ptnp  that  the  sd  A.  &  B.  shd  exte  &  p&bo.ziii. 
give  to  the  sd  C.  the  above-written  bond  with  such  condon  for 
makgvoidthesameasishinaftercontd:  NOW  THE  CONDON  Condition, 
of  the  above  written  bond  is  such  that  if  the  sd  A.  &  6.  or  one 
of  them,  their,  or  one  of  their  hrs,  exs,  or  ads,  shl  pay  all  & 
every  the  bills  &  notes  of  the  sd  ptnp,  &  all  &  every  other  the 
debt  &  debts  &  moy?)  due  or  growg  due  from  the  sd  A.,  6.,  & 
C,  or  any  or  eir  of  them  in  respt  of  the  sd  ptnp,  &  dischge  all 
the  liabilities  &  pform  all  the  engagemts  of  the  sd  ptnp  to  wch 
the  sd  A.,  6.,  &  C,  or  their  respive  hrs,  exs,  or  ads,  or  any  of 
them  are,  is,  or  shl  be  liable,  &  shl  keep  indemnified  the  sd  C, 
bis  hrs,  exs,  ads,  este  &  effects  agst  all  actions,  pcdgs,  losses, 
damages,  costs,  &  expses  for  or  by  reason  of  the  non-paymt, 
non-dischge,  or  non-pformce  of  any  of  the  sd  bills,  notes,  debts, 
moys,  liabilities,  or  engagemts,  or  of  any  act  or  thing  in  any- 
wise relatg  thto.  Then  the  above-written  bond  shl  be  void, 
orwise  the  same  shl  remain  in  full  force  &  effect 
Signed,  sealed,  &c. 


XIV. 

DEED  of  Covenant  hy  Continuing  Partners  to  secwre  prbc.  xit. 
the  Capital  of  a  Deceased  Partner,  which,  pv/rsuaTU 
to  the  articles  of  paHnerahip,  is  to  remain  as  a 
Loan  dwring  the  partnership  term,  the  Interest 
beiTig  dependent  on  the  raie  of  Profits  (c). 

Parties,  A.,  B.,  &  C,  continug  pincers,  1 ;  D.  &  E.,  eocs  of  Recitals. 
deced  ptner,  2.     Whas  the  sd  A.,  B.,  &  C.  are  carryg  on  the  Articles  of 

partner- 

—  ^  ^^ 

(f)  See  VoL  I.,  p.  22.    The  payment  of  the  deoeased  partner's  share  is  often     i.  ^ 
made  by  instalments,  secared  by  a  mortgage  of  the  bnsiness  premises.    In  that    P^itner- 
case  snch  of  the  recitals  in  the  text  as  may  be  appropriate  will  be  inserted,  with    ship  Act, 
the  addition  of  recitals  of  the  title  of  the  firm  to  the  freehold  or  leasehold    18dO. 
property  to  be  comprised  in  the  secnrity,  and  the  deed,  or  deeds,  by  which  the 
share  tit  the  deceased  partner  therein  has  been  assigned  to  the  continuing 
partners.    The  operative  part  of  the  deed  will  be  in  the  usual  form  of  a 
mortgage  to  secure  the  payment  of  money  by  instalments.    See  "  Mobtoaqbs." 
It  was  decided  under  Bovill*s  Act  (and  the  same  would  presumably  hold  under 
the  late  Act),  that  the  rights  of  a  mortgagee,  where  the  interest  varies  with  the 
profits,  under  his  mortgage,  were  not  affected  by  the  Act ;  Eas  parte  Sheila  4 
Ol  D.  789  ;  BadOey  y.  The  Coneolidated  Bank,  38  Ch.  D.  238. 
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deoeaaed 
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deceased 
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Agree- 
ment for 
loan. 


PKEc.  XIV.  business   of in  ptnp  togr  in  continuon  of  the   business 

latelj  carried  on  by  the  sd  A.,  B.,  C,  &  K.,  deced  ptner,  under 
the  style  or  firm  of  A.  &  Co,  subjt  to  the  stipulons  contd  in 
an  indre,  &c.,  whby  it  was  among  other  things  provd,  continue 
recital  of  aHidea  of  ptnp  atatg  the  clauses  foUg,  duron  of 
ptnp,  decUh  of  one  ptner  not  to  dissolve  Jirm,  annl  genl  acct, 
provon  for  death  of  ptner  where  his  capl  is  to  remain  as  a 
loa/n  durg  the  term :  Death  of  K.y&  will  o/pptg,  D.  &  E,  exs  & 
probate.  Vol  J.,  p.  374:  And  whas  at  the  death  of  the  sd  K. 
bis  share  in  the  capl  of  the  sd  ptnp,  as  appearg  by  the  genl  acct 

taken  by  the  ptners  on  the day  of precedg  his  death, 

amted  to  £ :  And  whas  all  moys  wch  were  due  or  owing 

to  the  sd  D.  &  E.,  as  exs  of  the  sd  E.,  in  respt  of  profits  or  intt 
in  his  capl  up  to  his  dece  have  been  pd  &  satisfied,  as  the  sd  D. 
&  K  do  hby  acknowe :  And  whas  in  psuance  of  the  sd  indre 
of,  &c.,  the  sd  D.  &  K  have  agrd  with  the  sd  A.,  B.,  &  C,  to 
leave  the  sd  sum  of  £ — ; — ,  stiare  of  capl,  as  a  loan  to  the  sd 

firm  of  A.  &  Co.,  durg  the  residue  of  the  sd  temi  of  yrs 

upon  havg  the  repaymt  of  the  same  with  such  intt  as  is  hinafter 
mentd  seed  in  mner  hinafter  appearg :  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the 

sd  sum  of  £ being  left  by  the  sd  D.  &  E.  as  a  loan  to  the 

sd  firm  of  A.  &  Co.,  jt  Js  sevl  covt  by  A.,  B.,  &  C,  with,  D.  & 
E.,  that  the  sd  firm  of  A.  &  Co.  will  pay  to  the  sd  D.  &  K,  or 
otheT  the  legal  psonal  repves  or  repve  for  the  time  being  of  the 

ad  E.,  their  or  his  assns,  the  sum  of  £ on  the day  of 

,  ie.,  end  of  ptnp  term,,  And  will  in  the  meantime  pay  to 

them  or  him  intt  on  the  sd  sum  of  £ at  the  rate  of 

p.c.  p.a.  by  qtrly  paymts  on  the  usual  qtr-days,  &  a  further 
sum  by  way  of  addonal  intt  for  each  yr,  durg  wch  the  sd  firm 

of  A.  &  Co.  shl  make  any  profits,  eql  to  one  eql pt  of  such 

profits  as  appearg  by  the  annl  genl  acct,  such  further  sum  to  be 
pd  immedly  after  the  signature  of  such  acct,  but  so  that  the 
sum  (if  any)  payable  by  way  of  addonal  intt  as  last  a&d  upon 
the  takg  of  the  next  annl  acct  shl  be  an  apportioned  pt  calcu- 
lated from  the  dece  of  the  sd  A.  of  the  sum  representg  such 
share  of  profits  as  afsd  for  the  whole  of  the  now  current  jrr : 
Power  to     And  that  it  shl  be  Iful  for  the  sd  D.  &  £.,  or  other  the  legal  psonal 
t^^*^        repves  or  repve  of  the  sd  K.,  their  or  his  assns,  to  join  iu  takg 
accouuis.     every  annl  genl  acct  of  the  sd  firm  durg  the  sd  term,  &  at  all 


IVit- 

nesseth. 


Covenani 
to  pay 
principal. 


And 
interest. 
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reasble  times  to  have  access  to  &  examiae  &  take  copies  of  or  ^'^■c.  xiy. 
extracts  from  the  books  &  acots  of  the  sd  firm,  [or  in  lieu  of 
Uist  clause,  Provd  always  that  the  sd  D.  &  E.,  or  other,  &c.,  as  Variation 
above,  shl  not  be  eotled  to  join  in  takg  the  annl  genl  acct  of  the  catoTs  aie 
sd  firm,  or  to  inspect  the  books  or  accts  of  the  sd  firm,  but  the  not  to  join 

1  .  .  m  taking 

accts  of  the  sd  business  shl  be  made  up  by  or  under  the  diron  accoimta. 
of  the  ptners  for  the  time  .beii^g  or  one  of  them  every  yr  on 

the day  of ,  or  as  soon  after  each   such  day  as  may 

be,  &  a  pper  acct  &  balce-sheet  shl  be  forthwith  made  out  & 
fiumished  to  the  sd  D.  &d  K,  or  other,  &c.,  od  abovCy  &  shl  if 
required  by  them  or  him  be  verified  by  the  statutory  declaron 
of  one  of  the  sd  ptners,  or  some  pson  who  shl  have  been 
employed  in  makg  up  the  accts,  &;  such  acct  &  balce-sheet 
-wlien  so  verified  shl  be  conclusive  and  bindg  upon  the  sd  D.  & 
E-  or  other,  &c.]  :  Provd  always  &  it  is  hby  a^eed  that  if  at  Proriaofor 

any  time  durg  the  residue  of    the  s-l  term  of yrs  the  loan  in 

business  of  the  sd  ptnp  shl  be  carried  on  orwise  than  strictly  certain 
iu  accordce  with  the  provons  &  stipulons  contd  in  the  sd  indre 
of,  &e.,  the  articles  of  ptnp  (a),  or  if  the  sd  firm  of  A.  &  Co.  shl 
at  any  time  fail  to  pform  &  observe  the  covts  &  stipulons  hrin 
contd  &  on  their  pt  to  be  pformed  &  observed  [or  if  the  net 
profits  made  in  any  one  yr  by  the  firm  of  A.  &  Co.,  as  appearg 
by  the  annl  genl  acct  aft^r  paymt  of  intt  on  capl,  &  the  fixed 

intt  hinbfe  covted  to  be  pd  on  the  sd  sum  of  £ ,  shl  not 

amt  to  the  sum  of  £ ^].  then,  &  in  eir  of  such  cases  it  shl 

be  Iful  for  the  sd  D.  &  E.,  or  other,  &c.,  their  or  his  assns,  by 
notice  in  writg  addressed  to  the  firm  of  A.  &  Co.,  &  left  at  the 
countg-hoiise  of  the  sd  ptnp,  to  elect  that  the  provons  hinbfe 

contd  as  to  paymt  of  the  sd  sum  of  £ &  intt  shall  cease  to 

operate,  &  thereupon  the  sd  sum  of  £ ,  or  the  unpd  pt 

tbof,  togr  with  the  intt,  if  any,  at  the  rate  of  £ pc.  p.a. 

iKTch  shl  have  accrued  but  not  have  been  pd  thron,  &  unless 

such  notice  shl  be  given  on  the day  of the  day  for 

takg  the  annl  genl  accty  a  further  sum,  instead  of  such  share  of 

profits  asafed  by  way  of  addonal  intt  at  the  rate  of  £ p.c. 

p.a.,  to  be  calculated  from  the  tlien  hist day  of up  to 

(«)  SometimeB  the  surviTlng  partnera  are  made  to  coyenant  that  the  bnsineaa 
of  the  partnership  shall  be  carried  on  during  the  residue  of  the  term,  in 
aooordance  with  the  provisions  of  the  articles ;  but  the  clause  in  the  text  is 
prefefsble. 
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PKBo.  XIV.  the  day  when  such  notice  shl  be  given,  shi  a8  one  aggregate 

debt,  with  intt  tbron  at  the  rate  of p.c.  p.a.  as  from  the 

date  of  such  notice  being  given  until  paymt,  be  pd  on  demand 
hj  the  sd  firm  of  A.  &  Co.  to  the  sd  D.  &  K,  or  other,  &c.,  as 
Executors  above.  Provd  alwats,  &  it  is  hby  agrd  &  deold  that  nothg 
?^^^  hrin  contd  shl  constitute  the  sd  D.  &  K  ptners  in  the  sd  firm 
SecaiitT  of  A.  &  Co. ;  Proyd  ALSO  that  these  psnts  &  the  secy  hbj 
2ff*  todb  ^^®*^^  ^^^  ^^*  ^  affected  by  any  change  in  the  psons  con- 
change  in  stitutg  the  sd  firm  of  A.  &  Co.  eir  by  the  death  [or  retiremt]  of 
""•  any  ptner  [or  the  admission  of  any  new  ptner] ;   Add,  if 

deaired,  a  covt  by  A.,  B.,  &  C.  to  indemnify  the  estate  of  K. 
agst  the  lidbilitiea  of  the  firm,  p.  863.     In  wits,  &c. 


PATENTS  («). 


CLAUSES  IN  ASSIGNMENTS  AND  LICENCES. 

I.  Whas  the  sd  A.,  patentee,  on  the day  of made  Recital  of 

an  applon  for  a  patent  for  "  improvemts  in  the  manufacture  ^^^^ 

of "  or  other  short  description,  accompanied  by  a  provonal  i»tent 

specificon  [but  has  not  yet  left  a  complete  specificon  at  the 

patent  oflBce]  or  ["  &  on  the  day  of  left  a  complete 

specificon  at  the  patent  office,  but  the  same  has  not  yet  been 
accepted'']  or  *' accompanied  by  a  complete  specificon,  but  the 
same  has  not  yet  been  accepted." 

IL  Whas,  &c.,  as  in  last  form,  as  the  case  may  be,  &  the  sd  Da  and. 
complete  specificon   has   been  accepted,  but  Ires  patent  have  JJ^^^J^^ 
not  yet  been  grted  to  the  sd  A.  in  respt  thof.  jletespeci- 

in.  Whas  by  Ires  patent  under  the  seal  of  the  Patent  Office  «.^,  ^ 

sealed  as  of  the  day  of the  especial  licence,  full  pant  of 

power,  sole  privilege   &   authority  of  makg,  usg,  exercisg,  &  ™Jtont 
vendg   by  himself,   his  agents  or   licensees,  an   invention  for  since 

*  Improvemts   in   "   in  the   United    Kingdom   of  Great 

Britain  &  Ireland,  &  Isle  of  Man,  were  grted  to  the  sd  A., 
patentee,  for  the  term  of  fourteen  yrs  from  the  date  of  such  Ires 
patent,  subjt  to  proves  for  avoidg  such  Ires  patent  in  certn 


to)  As  to  the  present  law  of  patents,  see  the  Patents,  Designs  and  Trade   Law  of 
Marks  Acts,  18SS  to  1888,  46  &  47  Vict.  c.  57  (Jbj  which  the  prior  Acts  were   patents, 
npealed)  ;  48  Jc  49  Vict.  c.  63  ;  49  &  50  Vict.  c.  37  ;  51  &  52  Vict.  c.  50.    By 
8^  12  of  the  Act  of  1883,  patents  are  to  be  sealed  with  the  Seal  of  the  Patent 
(HBoe  instead  of  the  Great  ^eal.    For  the  rules  in  proceedings  before  the 
Judicial  Committee  of  the  Privy  Ck>ancil  under  the  Patents,  Designs  and  'I  n%de 
Marks  Act,  1883,  s.  25,  see  the  W.  N.,  1897  (Dec.  11),  p.  343.    See  further  m  tc 
the  law,  Johnson,  The  Patentee's  llanual;    Lawson  on    the    Pfttctit  A'.;ts 
Goodere,  P.  P.,  p.  220.  f 

(i)  This  form  is  adapted  to  Patents  granted  after  1883,  following  the  form  of- 
ktterB  patent  contained  in  the  first  schedule  to  the  Act  of  1888  ;  which,  how* 
efsr,  is  only  optional  (s.  33).  For  a  recital  of  grant  of  letter  patent  before  1884, 
prerious  editions  of  this  book.  .      '.-.      -r      -^i 
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evGDts  thrin  meotd,  includg  the  non-paymt  by  the  ad  A., 
patentee,  of  all  fees  by  law  required  in  respt  thof. 

IV.  Whas  the  sd  A.  is  entled,  by  assnrnt  [so  far  as  regards 

the  coy  of (a)]  dated,  &c.,  &  duly  registered,  to  Ires  patent 

"under  the  seal  of  the  Patent  Office,"  dated,  &c.,  &  origlly 
grted  to  B.  for  "  Iraprovemts  in,  &c." 

V.  Whas  the  sd  A.  is  the  inventor  &  patentee  of  an  inven- 
tion for  "  Improverats  in,  &c.,"  the  Ires  patent  for  wch  bear 
date,  &c. 

VI.  Whas  the  sd  A.  is  entled  to  the  sole  &  exclusive  licence, 
&c.,  as  in  recital  of  grt  of  Ires  patent  [in  the  Republic  of 
France,  wch  was  grted  to  him  by  a  brevet  dHnvention,  dated, 
&c.,  &  wch  will  expire-on,  &c.]  (6). 

VII.  Now  THIS  INDRE  wiTNETH  that  in  psuance  of  the  recited 

agrmt,  &  in  conson  of  the  sum  of  £ now  pd  by  the  assnee 

to  the  patentee  (the  rect  whof  is  hby  acknowed)  [&  of  the 
royalties  &  paymts  hinafter  reserved  &  made  payable,  &  the 
covts  &  agrmts  on  the  pt  of  the  assnee  hinafter  contd],  the 
patentee,  as  benefl  owner  (c),  doth  hby  assn  &  tmnsfer  unto  the 

assnee  All  that  the  sd  invention  of  improvemts  in ,  &  the 

sd  Ires  patent  for  the  same,  &  the  full  &  exclusive  benefit  thof, 
[&  of  any  &  every  improvemt,  extension,  or  renewal  thof,  &  the 
rt  to  apply  for  &  obtain  an  extension  or  renewal  thof,]  &  all 
rts,  powers,  &  benefits  to  the  sd  invention.  Ires  patent,  & 
premes  belongg.  To  hold  the  same  Unto  the  assnee  for  the 
residue  of  the  sd  term, of  fourteen  yrs  grted  by  the  $d  Ires 
patent  [&  any  further  term  to  be  grted  by  any  extension  or 
renewal  of  the  same]  [subjt  to  the  paymt  of  the  royalties  & 
moys  hinafter  reserved  &  made  payable,  &  to  the  pformce  & 
observce  of  the  covts  &  agrmts  on  the  pt  of  the  assnee,  &  con^ 
dons  hinafter  contd]  {JorarrUgesay,  subjt  to  the  provo  hinafter 
contd  for  the  redmon  of  the  same  premes]. 

vni.  The  patentee  (d)  doth  hby  grt  unto  the  licensee  [the 

(a)  See  46,&  47  Vict  c.  67,  s.  36. 

,  (h)  See,  as  to  foreign  and  colonial  patents,  Johnson,  the  Patentee's  Mannal, 
Appendix. 

(e)  This  implies  the  usual  covenants  for  title  on  a  sale  or  mortga^  but  npt 
a  coTenant  for  the  validity  of  the  patent. 
.  (d)  Covenants  for  title  cannot,  it  is  conceived,  be  implied  by  makii^  the 

patentee. grant  ai  beHLOfl  owner  under  the  C.  A.,  1S81,  &  7,  since  a  lioeaot^r 
even  thoagh  exclusive,  seems  not  to  be  a  '*  conveyance**  within  the  Act,  a,  2  ( 
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sole,  full,  &  exclusive]  licence  to  use  &  exercise  the  sd  invention  » 

durg  the  term  of yre  from  the  date  of  this  licence,  {or,  the 

unexpired  residue  of  the  term  of  the  sd  Ires  patent,  or  any 
renewal  or  extension  thofj   &  to  sell  &  dispose  of  all  ■ 

manafactured  accdg  to  the  sd  invention,  when  &;  as  the  licensee 
shl  think  fit  for  his  absolute  use  &  benefit 

IX.  The  patentee  (d)  doth  hby  grt  unto  the  licensee  full  [&  The  same, 
exclusive!  licence  to  use  &  exercise  the  sd  invention  [to  the  yafio^are 

,  stnctions. 

extent  of &  with  refce  to  only]  [for  the  ppose  of 

manufacturg only]  [at  any  place  or  places  within  a  radius 

of miles  from ,  but  not  elsewhere]  [\*\  England  only] 

durg  the  term  of yrs  from  the day  of ,  &  to  sell 

b  dispose  of  all manufactured  [within  the  limits  afiid,  or, 

"in  England  "  only  (e)]  accdg  to  the  sd  invention,  at  any  time 
durg  the  sd  term  [or  within  six  calr  months  from  the  expiron 
thof], 

X.  The    licensee  shl   pay  to  the  patentee  [yrly  durg  the  Covenant 
sd  term,  &  so  in  proportion  for  any  less  time  than  a  yr,  the  royalties. 

sum  of  £ ,  as  a  fixed  or  minimum  anul  rent,  by  eql  qtrly  Variations 

paymts,  on  the day  of ,  &c.,  the  first  of  such  paymts  there  is 

to  be  made  on  the day  of next,  in  respt  of  wch  sd  •  ?*«! 

annl  sum  of  £ the  licensee  may  manufacture  or  make  [&  pDnt  (/) 

sell] [cwt.  of] accdg  to  the  sd  patent,  &  shl  also  pay 

to  the  patentee]  for  every [cwt]  [in  excess  of [cwt]] 

of manufactured  or  made  [&  sold]  by  the  licensee  accdg 

to  the  sd  invention,  in  every  half-yr  of  the  sd  term,  commencg 

on  the day  of & day  of [whether  the  same 

shl  have  been  sold  or  not]  the   royalty  or  sum  of  £ ,  to 

become  due  &  be  pd  at  the  end  of  two  calr  months  after  the 
expiron  of  the  half-yr  durg  wch  the  same  [such  excess]  shl 
have  been  manufactured  or  made  [sold]. 

XI.  The  licensee  shl  at  all  times  durg  the  continuce  of  Licensee 

^  to  keep 

see  per  Lindley,  LJ.,  Ouyot  ▼.  Tkommm,  [1894]  S  Ch.,  at  p.  398.  It  is  better, 
if  10  intended,  to  insert  express  covenants,  see  infra^  p.  882,  form  xxzi. 

(iQ  See  note  (d),  p.  876. 

{e)  A  licence  to  manufaoture  within  certain  limits  does  not  implj  a  right  to 
lell  oatside  those  limits,  8ocieU^  ^<?.,  de  Qlaeet  y.  TUghman**,  J^e,,  CV.,  25 
qh.  D.  1. 

(/)  It  is  important  to  remember  that  an  assignment  of  a  patent,  or  a  licence, 
fitopoMs  no  obligation  on  the  assignee  or  licensee  to  work  the  patent.-  JB^ 
Railway,  ^'e.,  Appliance*  Co.,  88  Ch.  D.  597. 
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acquits,     this  licence   keep  accurate   &  regular  accts   in    septe  books 

inspection,  containg  full  entries  &  parlars  of  all  manufactured  or 

made  by  bim  under  this  licence  [&  of  the  sales  thof],  &  of  all 
parlars  in  relon  thto,  wch  may  be  material  for  the  ppose  of 
showg  the  amt  payable  to  the  patentee  by  way  of  royalty  as 
afsd  :  And  the  sd  books  of  acct,  &  all  other  documt«  in  the 
posson  of  the  licensee  relatg  to  the  sd  invention,  manufacture, 
&  premes,  shl  be  kept  at  the  place  of  business  of  the  licensee, 
&  shl  at  any  time,  if  required,  be  produced  for  the  inspon  of 
the  patentee,  or  any  pson  appted  by  him,  who  shl  be  at  liberty 
to  make  copies  of  or  extracts  from  any  of  the  accts  or  mres 
thrin  contd. 
To  furnish  XII.  The  LICENSEE  shl  within  ten  days  after  the  expiron  of 
acwujS!^     such  every  half-yr  furnish  to  the  patentee  or  his  agent  a  full 

and  verify   acct  &  statemt  in  writg  of  all  manufactured  or  made  as 

afsd  during  the  precedg  half-yr,  &  every  such  statemt,  &  also 

any  of  the  entries  in  the  books  of  acct  to  be  kept  as  afsd,  shl,  if 

required  by  the  patentee  or  his  agent,  be  verified  by  the  statutory 

declon  of  the  licensee,  or  some  pson  or  psons  in  his  employmt 

who  shl  be  approved  of  for  that  ppose  by  the  patentee. 

To  aflBx  XIII.  The  licensee  shl  affix  upon  every  article  [box  or  packet 

containg  articles]  made  or  manufactured   by  him  under  this 

licence  in  a  conspicuous  mner  a  label  or  plate  containg  the 

inscription  "  A.*s  patent,  18 — ,"  such  labels  or  plates  to  be 

supplied  by  the  patentee,  &  shl  not  sell  any  articles  so  made  or 

manufactured  witht  such  a  label  or  plate. 

The  same        XIV.  All  MACHINES  to  be  used  by  the  sd  licensee  under  this 

^siJ^        licence  shl  have  a  plate  containg  the  inscription,  "  A.'s  patent, 

18 — "  affixed  to  the  same  on  some  conspicuous  pt  thof,  to  be 

prescribed  by  the  patentee  for  that  ppose  (such  plates  to  be 

fuiiiished  by  the  patentee) :  And  no  such  plate  shl  be  removed 

from  any  machine  to  any  other  witht  his  previous  consent,  & 

no  machine  shl  be  considered  as  duly  licensed  or  authorised  to 

be  used  unless  such  plate  be  affixed  thto. 

Power  to         XV.  THE  PATENTEE  shl  be  at  liberty  at  any  time  dnrg  the 

to  inspect    continuce  of  this  licence  to  enter  upon  any  factory  or  place  of 

lactones,     business  of  the  licensee  in  wch  the  manufacture  of shl  be 

carried  on  at  any  reasble  hour  in  the  daytime  to  inspect  the 

same,  &  the  works  thof,  &  all manufactured,  or  in  course 

of  manufacture,  in  such  factory  or  place.       ' 


CLAUSES   IN   ASSIGNMENTS   AND  LICENCES.  379 

XVI.  The  licensee  shl  not,  eir  directly  or  indirectly  &  eir  by  ^??^ 
himBelf  or  any  agent  or  agents,  use  or  exercise  the  sd  invention  inyention 
orwise  than  in  accordce  with  these  pants.  San  aoT 

xviL  The  patentee  shl,  whenever  required,  give  to  the  cording  to 
licensee  [assnee]  such  assistce  &  informon  resptg  the  sd  inven-  p^*^^^ 
tion  &  the  mode  of  workg  &  usg  the  same,  &  all  processes  to  give 
connected  thwith  as  may  be  necy  for  enablg  him  to  use  &  ^^J®*  ®' 
exercise  the  sd  invention  to  the  best  advantage  assistance. 

xvm.  If  at  any  time  or  times  hrafter  durg  the  continuce  of  Patentee 
this  licence  the  patentee  shl  invent,  discover,  or  make  any  nicate 
improvemt  or  improvemts  in  the  sd  invention,  or  the  mode  of  farther 

*  *  .  improYe- 

workg  or  usg  the  same,  or  wch  may  be  applied  to  the  sd  mentsto 
manufacture,  or  shl  become  the  owner  of  any  such  improvemt  J^JIJ^**' 
or  improvemts  (whether  patented  or  not),  then  &  in  every  such 
case  he  shl  communicate  such  improvemt  or  improvemts  to  the 
licensee,  tyr^ "  assnee,"  &  give  him  full  &  sufft  informon,  instrons, 
&  assistce  respectg  the  mode  of  workg  &  usg  the  same,  &  so 
&r  as  practicable  render  the  same  available  at  the  expse  of  the 
licensee,  or^  "  assnee,"  for  his  benefit  [within  the  limits  afsdj  & 
the  licensee,  or,  "  assnee,"  shl  be  entled  to  use  &  exercise  the 
same  witht  payg  any  further  or  other  royalty,  prem,  or  com- 
penson  to  the  patentee  in  respt  thof,  [&  the  patentee  shl 
forthwith  communicate  a  full  and  perfect  descron  of  such 
improvemt  or  improvemts  to  the  licensee,  or  "assnee,"  &  do 
every  act  wch  may  be  necy  or  convenient  for  enablg  him  to 
obtain  Ires  patent  for  vestg  the  exclusive  rt  thto  in  him  or  such 
other  peon  or  peons  as  he  may  appt]. 

XIX.  In  case  the  sd  Ires  patent  or  any  extension  or  renewal  Provision 
thof  shl  be  infringed,  the  patentee,  or,  '*  licensee,"  shl  forthwith,  infHnge- 
after  notice  of  such  infringemt,  at  his  own  cost,  take  all  necy  mcJ^ts  (a), 
podgs  for  effectually  protectg  &  defendg  the  same,  &  in  default 

of  his  so  doing  the  licensee,  or,  "  patentee,"  shl  be  at  liberty  by 
notice  in  writg,  given  to  or  left  at  the  usual  or  last  known  place 
of  business  or  residce  of  the  patentee,  or,  "  licensee,"  to  deter- 
mine this  agrmt. 

XX.  In  case  the  sd  Ires  patent  [or  any  extension  or  renewal  ^^  same. 


(«)  See  ii^fra,  p.  391,  note  (b).  As  to  the  power  of  a  mortgagor  to  sue  an 
iafrhiger  without  making  the  mortgagee  a  pflfty  co-plaintlii  or  defendant,  see 
Km  OMer^  4'0.,  t.  Sowerbyi  J^c,  Society,  ^i  Ch.  D.  874. 
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thoQ  shl  be  iufiiDged,  it  sbl  be  Iful  for  the  licensee,  at  bis  own 
cost,  but  in  the  name  of  the  patentee,  to  take  all  necy  legal 
pcdgs  for  effectually  protectg  &  defendg  the  same. 

XXL  The  patented  shl  at  all  times  dnrg  the  continucc  of 
this  licence  at  his  own  costs  &  chges  by  all  means  in  his  power 
pr4>tect  &  defend  the  sd  Ires  patent  from  all  infringemts,  whether 
within  or  outside  the  limits  afsd,  by  any  pson  or  psons  whomsr, 
&  in  default  of  his  so  doing,  the  rent  &  royalties  hby  reserved 
shl  cease  to  be  payable,  but  this  licence  shl  nevs  remain  in  full 
force,  &  in  case  of  the  sd  rent  &  royalties  so  ceasg,  such  cessation 
shl  be  taken  as  a  eatisfon  of  the  covt  by  the  patentee  for  such 
proton  as  last  afed,  or  any  liability  of  the  patentee  in  respt 
thof. 

xxn.  The  licensee  shl  not  at  any  time  or  times  brafter 
dispute  the  validity  of  the  sd  patent. 

xxm.  The  licensee  shl  not  assn  or  transfer  this  licence  or 
any  pt  thof,  to  any  pson  or  psons  other  than  any  future  ptner 
or  ptners  in  his  firm  or  his  succors  in  business,  or  grt  any  sub- 
licence to  any  pson .  or  psons  whomsr  [witht  the  consent  in 
writg  of  the  patentee]. 

xxiv.  The  patentee  shl  not  at  any  time  durg  the  oontinuce 
of  this  licence  use  or  exercise  the  sd  invention,  or  any  such 
future  improvemt  or  improvemts  as  afsd,  or  grt  any  licence  to 
any  other  pson  or  psons  whomsr  to  use  or  exercise  the  same  or 
any  such  improvemt  or  improvemts  [or  to  use  any  machine  or 
machines  comprisg  the  same]  [within  the  limits  afisd]  [for  the 

ppose  of  manu&icturg ]  [witht  the  consent  in  writg  of  the 

licensee]. 

XXV.  Provd  always,  &  it  is  hby  agrd  &  decld,  that  this 
licence  may  be  determined  at  any  time  after  the  fimt  six  calr 
months  by  the  patentee,  or  by  the  licensee,  on  givg  to  the  other 
of  them  or  leavg  at  his  usual  or  last -known  place  of  business  or 
abode,  three  calr  months'  previous  notice  in  writg  of  his  inten- 
tion so  to  do>  &  at  the  expiron  of  such  notice  these  psnts,  &  all 
the  covts,  agrmts,  &  provons  hrin  contd  shl  cease  &  be  void,  but 
witht  prejudice  to  the  remedies  of  eir  pty  for  the  recovery  of 
any  moys  then  due  to  him  hrunder. 

XXVI.  Provd  always,  &  it  is  hby  agrd  &  decld,  that  if  the 
[rent],  royalties,  or  sums  hby  made  payable,  or  any  pt  thof,  shl 
at  any  time  be  in  arrear  or  unpd  for  twenty-one  days  after  the 
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8&me  shl  have  become  due  (whether  any  legal  or  foimal  demand  ment  of 
thof  shl  have  been  made  or  not),  or  if  the  licensee  shl  become  &o.  (a)!^ 
bkpt  or  enter  into  any  arrangemt  or  composon  with  his  credors, 
or  shl  make  default  in  pformg  or  observg  any  of  the  covts, 
agrmts,  or  condons  hinbfe  contd,  &  on  his  pt  to  be  pformed  or 
observed,  then  &  in  any  such  case  it  shl  be  Iful  for  the  patentee, 
by  notice  in  writg  given  to  the  licensee,  or  left  for  him  at  his 
usual  or  last-known  place  of  abode  or  business,  to  revoke  this 
licence,  wch  shl  thrupon  become  void  witht  prejudice  to  any 
rt  of  action  or  remedy  of  the  patentee  fi)r  the  recovery  of  any 
moys  then  due  to  him  hrunder,  or  in  respt  of  any  antecedent 
breach  of  any  of  the  covts  or  agrmts  of  the  licensee  hinbfe 
contd. 

XXVII.  If  THE  LICENSEE  shl  discontinue  the  manufacture  of  Power  to 

,  aiocdg  to   the  sd  invention,  or  shl  not  manufacture  [&  j^^***^*^ 

sell]  at  least ,  accdg  to  the  sd  invention,  in  any  one  yr  licence  if 

commencg  on  the  day  of  -,  the  patentee  shl  be  at  worked  (6). 

liberty  by  notice  in  writg  given  to  the  licensee  or  his  sd 
succor,  or  left  at  his  usual  or  last-known  place  of  abode  or 
business,  to  determine  this  licence,  in  wch  case  the  same  shl 
cease  &  become  void,  but  witht  prejudice,  &c.,  as  in  last  farm, 

xxvni.  Provd  always,  that  if  the  licence  h  by  grted,  or  the  Power  to 
benefit  thof,  shl  at  any  time  dure  the  sd  term  become  vested  Patentee  to 

determine 

in  more   than  one  pson  [other   than  psons  tradg  &  usg  the  licence  if 

sd  licence  togr  as  co-ptners]  it  shl  be  Iful  for  the  patentee,  by  j^Jj^^i 

notice  left  at  the  place  of  business  or  the  usual  or  last-known  vested  in 

place  of  abode  of  any  of  such  psons,  to  revoke  this  licence,  in  JJ^e'peraon. 
wch  case  the  same  shl  cease  &  heconie  void,  but  witht  prejudice, 
&c.,  08  imform  xxvi. 

XXIX.  Provd  always,  that  if  the  licensee  shl  die  durg  the  sd  provisode- 
term  then   this  licence  shl  become  void,  but  witht  prejudice,  termining 

-  .      -  r    J  t    licence  on 

«a,  as  xn  f(yrm  xxvi.  death  of 

XXX.  Provd   always,  &  it  is  hby  agrd,  that  nothg  hrin  ^i®**'*^®- 
contd  shl  render  it  incumbent  on  the  patentee  to  pay  the  fees  «» to^foee^ 
payable  for  keepg  up  the  sd  patent ;  but  in  the  event  of  the 

same  becomg  void  by  non-paymt  of  such  fees,  this  licence  & 


(a)  Ab  to  the  importance  of  this  clause,  see  Ouyot  y.  TJMfnmm^  [1894]  3  Gh. 
388. 
(Jf)  As  to  the  necessity  for  this,  see  p.  377,  note  (/). 
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everythg    hrin    contd    shl    likewise   become   void,   but   witht 
prejudice,  &c.,  as  inform  xxvi. 
Covenants       XXXI.  And    th£    PATENTEE    hby    covts    with    the    as8nee 
assign-*  "  [licensee]  that,  notwg  anythg  by  the  patentee  done,  omitted, 
ment  or      or  knowgly  suiFered  [the  sd  hres  patent  are  now  valid  &  sub- 
sistg,  &  that]  the  patentee  now  has  power  to  assu  [^t  a  licence 
to  use]  the  sd  Ires  patent  in  mner  afsd,  &  that  the  same  shl  be 
held,  used,  &  enjoyed  by  the  assnee  [licensee]  witht  any  interrup- 
tion or  disturbce,  free  from  incumbces.    And  that  the  patentee, 
&  every  pson  claimg  under  or  in  trust  for  him,  will  at  all  times, 
at  the  cost  of  the  assnee  [licensee],  exte  &  do  all  such  assurces 
&  accts  for  further  assurg  the  sd  Ires  patent  &  premes  to  the 
assnee  for  the  residue  of  the  sd  term  [for  confirmg  the  licences 
hby  grted],  as  by  him  may  be  reasbly  required. 
Covenants       XXXII.  AND  THE  MTGOB  hby  covts  With  the  mtgee  that  [the 
mortoge"  ®^  ^^^^  patent  are  valid  &  subsistg,  &  that]  the  mtgor  now  has 
W'  power  to  assn  the  sd  Ires  patent  &  premes  unto  the  mtgee  in 

mner  afsd  free  from  all  incumbces ;  And  that  the  mtgor  & 
every  other  pson  claimg  any  intt  in  the  sd  Ires  patent  &  premes 
will  at  all  times,  at  the  cost  until  foreclosure  or  sale  of  the 
mtgor,  &  aftwrds  of  the  pson  or  psons  requirg  the  same,  exte  & 
do  all  such  assurces  &  accts  for  further  assurg  the  sd  premes  to 
the  mtgee  for  the  residue  of  the  sd  term,  or  any  renewal  or 
extension  thof,  &  enablg  him  to  obtain  the  full  benefit  thof  as 
may  be  reasbly  required. 
Reserva-  XXXIII.  NOTHING   HBIN  contd  shl,  except    as   hrin  exprly 

patentee      provd,  affect  the  rt  of  the  patentee  to  grt  licences  to  any  other 
of  right  to  pgou  Qj.  psons  to  use  or  exercise  the  sd  invention  for  the  [pposes 

other  of  manufacturg or  orwise]  [at  any  place  or  places  outside 

licences,  ^j^^  limits  afisd.]  [Provd  that  no  such  licences  shl  be  grted  on 
terms  more  favourable  or  advantageous  to  the  licensee  or 
licensees  than  these  psnts]. 


(a)  As  to  implying  covenants  for  title,  see  p.  376,  notes  (e)  and  (d).    If  there 

be  any  doubt  as  to  the  validity  of  the  patent,  the  covenant  that  it  is  valid  wiU, 

Clause  if  bo  int<ended,  be  omitted,  and  the  following  proviso  added  at  the  end  of  the 

against       deed :  Provd  ALWAYS,  &  it  is  hby  agrd,  that  these  psnts  shl  not 
o?^pc^n^     ^6  construed  as  a  warranty  by  the  patentee  of  the  novelty 

or  utility  of  the  sd  invention,  or  the  validity  of  the  sd  Ires 

patent." 
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XXXIV.  That  the  patentee  or,  "intgor,"  will  not  at  any  Cove- 
time  durg  the  sd   term  seek  leave  to  amend  his  specificon  j^ntM 
whether  by  way  of  disclaimer  or  orwise   [or  apply  for  any  ^^^^ 
extension  or  renewal  of  the  sd  Ires  patent]  witht  the  consent  amend- 
in  writg  of  the  licensee,  or,  "  mtgee."  ™®^*  (*^- 

XXXV.  That  the  mtqob  will  pay  all  fees  wch  may  become  Covenant 
payable  in   respt  of  the  sd   Ires  patent   [or  any  renewal  or  ^^^Jj' 
extensioD  of  the  same]  on  the  first  day  on  wch  the  same  resply  iMiy  fees, 
shl  become  payable. 

xxxvL  And  it  is  hby  aord  &  decld  that  in  case  any  dispute  Arbitra- 
or  question  shl  arise  betn  the  pties  hto  or  their  respive  repves  clause, 
or  assns  with  respt  to  their  respive  rts  or  liabilities  or  orwise 
under  these  psnts,  the  same  shl  be  refd  to  the  decision  of  two 
referees  or  their  umpire  psuant  to  the  Arbitron  Act,  1889. 

XXXVII.  In  the  constron  of  these  psnts  the  expression  ''the  Interpre- 
patentee"  shl,  whenever  the  context  so  admits,  be  deemed  to  ^uwSe(c). 
include  the  sd  A.,  his  exs,  ads,  &  assns  ;  &  the  expression  "  the 
aasnee/'  or,  "  licensee,"  shl,  whenever  the  context  so  admits,  be 
deemed  to  include  the  sd  B.,  his  exs.  &  ads  [&  "  assns,"  or, 
"permitted  aflsns  "]. 


PRECEDENTS. 


I. 

ASSIGNMENT  of  Lettebs  Patent  (d).  prbo.  i. 

Parties,  A.,  patentee,  hinafter  called  'Uhe  patentee,"  wch 
expression  shl  include  his  exs,  ads,  &  assns,  where  the  context 

(ff)  See  88. 18, 19,  and  26  of  46  &  47  Vict,  c  57.  Snch  application  most  be 
made  by  the  *' patentee,"  who,  by  s.  46,  is  '*the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent ; "  so  that  in  the  case  of  an  abeolnte  assign- 
ment the  proTision  will  not  be  necessary. 

(fi)  It  is  nsnaUy  more  oonyenient  to  place  the  interpretation  clause  at  the 
b^inning  of  the  instniment    See  Precedent  I. 

(<0  This  should  be  registered  nnder  46  &  47  Vict  c.  67,  s.  28.  See  also  s.  87, 
and  the  Patents  Bnles,  1890,  rr.  67  et  ieq.  As  to  the  r^stration  of  an  informal 
docmnent  not  nnder  seal  amounting  to  an  equitable  assignment,  see  Re  Quey^ 
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FRSC.  I. 


60  admitfir,  1 ;  asanee,  hiuafter  called  *'  the  assnee/'  web  expres- 
sion, &C.J  as  above,  2 ;  Recite  title  to  patent,  pp.  375  or  376 : 
Jlsd  whas  the  patentee  has  agrd  with  the  aasnee  for  the  sale 
to  him  of  the  sd  Ires  patent  &  the  exclusive  &  absolute  benefit 

thof,  for  tlie  sum  of  £ :  NOW  THIS  INDRE  WITNETH, 

&c.,  aasnnit  of  patent,  p.  376,  [covta  for  title,  p.  382].  In 
WITS,  &c. 


PBEC.  II. 


Becitals. 

Agree- 
ment. 


Wit- 
nesseth. 


Asmgii- 
ment  of 


II. 

ASSIGNMENT  of  Right  of  an  Inventor  to  Patent  the 
Invention  m  Foreign  Couktries.  Variations, 
where  the  Assignment  extends  to  subsequent  Im- 
provements patented. 

Parties,  A.,  inventor,  hinafter  called  "  the  patentee,"  wch 
expression  shl  include  his  exs,  ads,  &  assns,  where  the  context  so 
requires  or  admits,  1 ;  B.,  assnee,  hinafter  called  'Hhe  assnee/' 
wch  expression,  &c.,  as  ahove,  2 ;  Recite  grt  of  Ires  patent  in 
the  United  Kingdom,  pp.  375  or  376  :  And  whas  it  has  been 
agrd  betn  the  pties  hto  that  the  assnee  shl  have  the  rt  of 
procurg  patents  or  other  like  privileges  for  usg  the  sd  inven- 
tion in  the  countries  of,  &c.,  or  in  such  of  them  or  such  pts 
thof  resply  as  he  shl  think  fit,  upon  the  terms  &  in  the  roner 
hinafter  expd  &  that  the  sole  rt  of  obtedng  such  patents  or 
privileges  &  all  the  rts  &  intt  of  the  patentee  to  &  in  the  sd 
invention  &  the  use  thof  in  the  sevl  countries  afsd,  shl  accdiy 
be  assned  to  the  assnee  in  mner  hinafter  appearg:  NOW 
THIS  INDRE  WITNETH  that  in  psuance,  &c.,  conson, 
rect,  &  in  conson  of  the  covts  &  agrmts  on  the  pt  of  the 
assnee  hinafter  contd,  the  patentee,  as  benefl  owner  (a),  doth 
hby  grt  &  assn  unto  the  assnee,  The  Full  &  exclusive  rt  in 


[1892]  1  Ch.  104  ;  as  to  the  right  of  an  assignee  to  an  account  of  profits  from  a 
licensee,  see  Bcrgmann  v.  Macmillan,  17  Ch.  D.  423  ;  as  to  the  lialnlity  of  an 
assignee  with  notice  under  covenants  with  the  original  patentee  contained  in 
an  intermediate  assignment,  see  Werdtrmann  v.  SoeUU  GHSrale  iTJEleotricUS, 
19.  Oh.  D.  246,  Registration  with  notice  of  a  prior  equitable  title  gives  no 
priority  ;  Aew  Ixiim  Tyre,  3fe,  v.  SpUihury,  [1898]  2  Ch.  484. 
(a)  See  p.  376,  note  (r). 
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the  name  &  as  the  atty  of  the  patentee,  or  orwise,  as  the    ^^^'  "• 
case  may  require,  but  at  the  cost  of  the  assnee,  to  apply  for  &  right  to 
obtain  patents  or  other  like  grts  or  instrumts  for  vestg  in  the  ^^^^ 

*^     .  °  ,    ®  patents 

assnee,  or  in  such  other  pson  or  psons  as  he  shl  think  fit,  the  abroad, 
sole  &   exclusive   rt   &   privilege   of  makg,    usg,  exercisg,  & 
vendg  the  sd  invention  in  the  sd  sevl  countries  of,  &c.  resply, 
or  any  of  them  or  any  pt  thof  resply,  And  also  all  the  rt  & 
power  of  the  patentee  as  such  inventor  as  afsd  or  orwise,  to 
work,  use,  exercise,  &  vend  the  sd  invention  &  every  pt  thof 
in   the  sd   sevl  countries  resply,  &  every  pt  thof  resply,  To  Haben- 
HOLD  the  same  Unto  the  assnee  for  his  absolute  use  &  benefit :  ^^^ee. 
And  each  of  them  the  patentee  &  assnee  so  far  as  the  covts  &  Mutual 
agrmts  hinafter  contd  are  or  ought  to  be  pformed  or  observed  covenants, 
by  him  &  psons  claimg  under  him  doth  hby  covt  with  the 
other  of  them,  in  mner  follg  (that  is  to  say) : — 

1.  The  patentee  shl  forthwith  furnish  to  the  assnee  a  true  Patentw 
&  correct  copy  of  the  specificon  of  the  sd  invention  as  filed  or  g^^j^^. 
about  to  be  filed,  &  also  shl  forthwith  enable  the  assnee  to  tion. 
prepare  a  full  &  perfect  descripon  of  the  sd  invention  &  the 
mode  of  workg  the  same,  so  as  to  enable  him  to  obtain  good 
&  valid  patents,  grts,  or  instrumts,  vestg  in  him  the  exclusive 
rt  &  privilege  of  makg,  usg,  &  exercisg  the  sd  invention  & 

every  pt   thof,  in   the   sd   sevl   countries  of  or   any  of 

them. 

[2.  Patentee  to  communicate  further  iviprovemts  to  a^asneCy  Patentee 
p.  379,  rmUaiis  mutandis,  saying ,  "do  every  act  wch  may  be  mun^^te 
necy  or  convenient  for  enablg  him  to  obtain  the  rts  &  privileges  improve- 
afsd  in  the  sd  sevl  countries,  &  to  procure  patents,  grts,  or  other 
instrumts  in  such  respive  countries,  or  any  pt  thof  resply,  for 
vestg  the  exclusive  rt  thto  in  him,  or  in  such  other  pson  or 
psons  as  he  may  appt  for  his  absolute  benefit."] 

3.  In  case  any  such   patent,  grt,  or  instrumt  as  afsd,  for  Patentee 
securg  the  rts  &  privileges  afsd  in  any  of  the  sd  countries,  shl  fJr^l^^ 
be  grted  or  made  to  or  in  favour  of  the  patentee,  then  &  in  patents  to 
every  such  case  he  shl  forthwith  or  at  any  time  thrafter  upon 
the  reqt  &  at  the  cost  of  the  assnee,  transfer  such  patent,  grt, 
or  instrumt,  &  all  the  benefit  thof,  unto  the  assnee,  or  as  he 
may  direct,  &  in  the  meantime  shl  stand  possed  thof  in  trust 
for  him. 
KJL — VOL.  II.  26 
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Patentee 
to  assist  in 
obtaining 
foreign 
patents. 


Assignee 
to  liuve 
rights  of 
a'Molute 
owner. 


Assignee 
to  pay  a 
moiety  of 
net  pro- 
fits to 
patentee. 


4.  The  patentee  shl  also  at  any  time,  upon  the  reqt  &  at 
the  cost  of  the  assnee,  exte  &  do  every  instnimt,  act,  &  thing, 
wch  may  be  necy  or  convenient  for  the  ppose  of  enablg  him  to 
obtain  eveiy  or  any  such  patent,  grt,  or  instrumt  as  afsd,  &  the 
full  benefit  of  all  the  rts,  privileges,  &  premes  hinbfe  assned  or 
transferred  to  him,  or  agid  so  to  be. 

5.  The  assnee  shl  be  entled  to  &  have  full  power  to  dispose 
of  or  deal  with,  all  the  patents,  grts,  instrumts,  &  premes  so 
assned,  or  transferred,  or  agrd  so  to  be,  as  the  sole  &  absolute 
owner  &  owners  thof  resply  witht  being  subjt  to  any  control  or 
interferce  whatsr  of  or  by  the  patentee. 

6.  The  assnee  shl  pay  to  the  patentee  a  moiety  of  all  the 
net  gains  &  profits  wch  the  assnee  shl  at  any  time  or  times 
hrafter  obtain  or  rece  from  or  by  means  of  such  patents,  grts, 
or  instrumts  as  afsd,  or  such  of  them  as  shall  or  may  be  obtd 
from  or  by  means  of  the  sd  invention  [or  iraprovemts],  or  any 
sales  or  licences,  or  other  disposons  of  or  dealgs  with  the  same 
[(whether  for  the  sd  invention  or  any  such  improvemts  as 
afsdj],  after  paying  &  deductg  all  costs,  chges,  losses,  damages 
&  expses  whatsr,  wch  the  assnee  may  pay  or  incur  in  or  about 
the  obtaing  or  procurg,  or  endeavourg  to  obtain  or  procure, 
such  patents,  grts  &  instrumts,  or  any  of  them,  or  in  or  about 
bringing  the  sd  invention,  or  any  pt  thof  [or  any  such 
improvemts  as  afsd],  into  use  in  the  sd  sevi  countries,  or  any 
of  them,   or  in   or  about  any  such   sales,  licences,  or  other 

disposons  or  dealgs  as  afsd,  togr  with  intt  at  the  rate  of 

p.c.  p.a.  upon  such  costs,  chges,  losses,  damages,  &  expses  resply, 
from  the  time  of  the  paymt  thof :  And  shl,  on  the  Slst  day  of 
December  in  each  yr,  when  the  amt  of  such  net  gains  &  profits 
as  afsd,  in  the  hands  of  the  assnee  &  not  previously  accted  for 

&  divided,  shl  amt  to  the  sum  of  £ or  upwards,  or  within 

days  thrafter,  pay  over  one  moiety  of  such  amt  to  the 


Agree- 
ment to  he 
avoided  if 
assignee 
fails  to 
obtain 
patents  or 
vork  the 


patentee. 

7.  The  assnee  will  use  his  best  endeavours  to  obtain  such 
patents  or  other  like  grts  &  instrumts  as  afsd,  &  to  work,  use, 
exercise,  &  vend  the  sd  invention  &  evei^  pt  thof  in  the  sd  sevl 
countries,  &  in  the  event  of  the  failure  of  the  assnee  to  obtain 
such  patent  or  other  like  grt  or  instrumt  as  afsd  in  any  country 
bfe  the day  of ,  or  to  work,  use,  exercise,  &  vend  the 
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sd  invention  in  any  country  for  any  continuous  period  of  [one    ^^^-  "• 
yrj  then  &  in  every  such  case  these  psnts  shl  cease  to  have  inven- 
any  eflfect  as  regards  such  country.  **°°  (")• 

8.  The  assnee  shl  keep  true  &  correct  accts  of  all  such  rects  Assignee 
&  disbursemts  as  afsd,  &  all  other  material  parlai*s  relatg  to  the  accomite. 
premes,  &  at  any  time  on  demand  furnish   to  the  patentee  a 

copy  of  such  accts,  or  of  the  portion  or  portions  thof  not  pre- 
viously furnished  to  him,  &  permit  him  to  inspect  the  same 
accts,  &  all  documts  in  the  posson  or  power  of  the  assnee  relatg 
to  the  premes. 

9.  [Nothing  hrin  contd  shl  constitute  a  ptnp  betn  the  sd  Assign- 

. .      -  ment  not 

P^jes.]  to  consti- 

10.  Nothing  hinbfe  contd  shl  prejudice  or  affect  the  rt  of  *^*®J?*'*- 

^  •        ^    1  /.        1         1    .  .        .       ,       ner8hip(6). 

the  patentee  to  his  sd  Ires  patent  for  the  sd  invention  in  the  present 
United  Kingdom.     In  wits,  &c.  patent  not 

to  be  pre- 
judiced. 


III. 

AGREEMENT  for  Sale  of  Patent  (c).  prec.  m. 

AGRMT  made  the day  of Betn  A.,  of,  &c.,  hinafter  Parties. 

called  **  the  patentee,"  of  the  one  pt,  &  B.  carryg  on  business 
as at,  Sec,  hinafter  called  the  '*  assnee,"  of  the  other  pt. 

1.  The  patentee  agrees  to  sell  &  the  assnee  agrees  to  pchase  Agree- 

the  patentee's  patent  for ,  dated,  &c.,  for  the  sum  of  £ ^^   ^^ 

pd  to  the  patentee  by  the  assnee  upon  the  exon  of  this  agrmt^ 

the  rect  whof  is  hby  acknowed,  &  the  further  paymts  hinafter 
mentd. 

2.  The  assnee  shl  also  pay  to  the  patentee  durg  the  residue  Royalty. 
of  the  term  of  the  sd  patent,  if  the  assnee  shl  so  long  live  &  shl 
continue  to  carry  on  the  afsd  business,  the  sum  of  £ for 


(a)  As  to  the  necessity  of  such  a  provision,  see  note  (/),  p.  377. 

(by  If  the  agreement  constitutes  in  law  a  partnership  (as  to  which  see  the 
Partnership  Act,  1890  (53  k  64  Vict.  c.  39),  s.  2,  and  the  cases  infra j  p.  394, 
note),  a  declaration  that  it  shaU  not  so  operate  would  be  nugatory. 

(r)  This  should  be  registered  under  46  k  47  Vict.  c.  57,  s.  23.  See  note  (ji), 
p.  383.    As  to  the  stamp,  see  the  Stamp  Act,  1891,  s.  69,  above,  p.  367,  note. 

25  2 
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PREO.  III.   every of  whatever  size  &  description,  manufactured  accdg 

to  the  sd  patent,  wch  shl  be  sold  by  the  assnee. 

3.  The  accts  betn  the  sd  pties  shl  be  settled  half-yrly  on  the 
day  of ,  &  the day  of . 

4.  If  the  assnee  shl  discontinue  the  manufacture  of 

or  shl  not  manufacture  &  sell  at  least  in  any  one  yr 

commencg  on  the  day  of ,  the  patentee  shl  be  at 

liberty  by  notice  in  writg  given  to  the  assnee,  or  left  at  his 
usual  or  last  known  place  of  abode  in  England,  to  determine 
this  agrmt,  &  the  sd  patent  shl  thrupon  revert  to  &  become  the 
absolute  ppty  of  the  patentee. 

5.  Provona  as  to  infringemt,  p.  379. 

6.  If  the  sd  Ires  patent  shl  be  judicially  determined  to  be 
invalid  then  these  psnts  shl  thenceforth  become  void  but  witht 
prejudice  to  the  rt  of  the  patentee  to  recover  any  moys  then 
due  to  him  hrunder. 

7.  If  the  assnee  shl,  bfe  the  expiron  of  the  term  of  the  sd 
patent,  retire  from  the  afsd  business  or  die,  he,  or  his  repves, 

shl  within months  after  such  retiremt  or  death,  at  his  or 

their  own  expse,  cause  or  procure  his  succor  in  the  sd  business 
to  enter  into  a  similar  agrmt  with  the  patentee  for  the  paymt 

to  him  durg  the  residue  of  the  sd  term  of  the  sd  sum  of 

on  all manufactured  accdg  to  the  sd  patent,  wch  shl  be 

sold  by  such  succor,  with  a  similar  provo  for  the  event  of 
fiuch  succor  dying  or  retirg  from  the  sd  business :  And  in 
default  of  such  substituted  agrmt  being  entd  into  within  the 
lime  afsd  this  psnt  agrmt  shl  become  void,  but  witht  prejudice 
to  the  rt  of  the  patentee  to  retain  any  moys  then  already  pd 
to  him  &  to  rece  any  moys  then  due  to  him  hrunder :  And  the 
:.sd  patent  shl  thrupon  revert  to  &  become  the  absolute  ppty  of 
the  patentee.     In  wits,  &c. 


Accounts. 


Power  for 
patentee 
to  deter- 
mine 

agreement 
if  patent 
not  suf- 
ficiently 
worked 
{a). 


If  patent 
invalid, 
agreement 
to  be 
invalid. 

On  retire- 
ment or 
death  of 
assignee, 
successor 
to  enter 
into  simi- 
lar agree- 
ment 


(a)  See  p.  377,  note  (/). 
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IV. 


AGREEMENT  /or  Sale  of  Patent  Rights  wh&rt  the       prbo.  iv. 
Patent  has  been  applied  for  but  not  yet  Granted  (6). 

AGRMT  made  the  day  of Betn  A.,  of,  &c.,  hin-  Parties. 

after  called  "the  inventor,"   of  the  one  pt,  &  B.,  carryg  on 

business  as  ,  at,  &€.,  hinafter  called  "  the  assnee,"  of  the 

other  pt    Recite  applicon  for  patent,  form  i.  or  ii.,  p.  375. 

1.  The  inventor  agrees  to  sell  &  the  assnee  agi'ees  to  pchase  Agree- 
all  the  rts  of  the  inventor  in  the  sd  invention,  &  the  benefit  of  ^i^. 
the  sd  applicon  &  premes,  &  of  any  Ires  patent  wch  shl  be  grted 

in  psuance  thof.  Continue  as  in  Free.  Ill,,  clause  1,  saying, 
"  inventor  "  instead  of  "  patentee." 

2.  The  assnee  shl  also  pay  to  the  inventor  durg  the  term  of  Royalty. 
such  patent,  &€.,  as  in  Prec,  III,,  clause  2. 

3.  The  inventor  will  duly  take  all  necy  steps  for  obtaing  Agi-ee- 
the  grt  to  himself  of  Ires  patent  for  the  sd  invention,  &  will  assn  Xtaln^ 
the  sd  patent  when  grted  to  the  assnee,  &  do  all  other  acts  &  ffrant  of 
things  necy  for  vestg  the  same  in  him.     Continue  as  va  Prec.  ^* 
///.,  saying  "  inventor,"    vastead  of   "  patentee,"  &    "  such 
patent "  instead  of  "  the  sd  patent" 


V. 

MORTGAGE  of  Letters  Patent  (c).  prbc.  y. 

Parties,  A.,  hinafter  called  "  the  mtgor,"  wch  expression  shl  Parties, 
include  his  exs,  ads,  &  assns,  where  the  context  so  admits,  1 ; 
B.,  hinafter  called  "  the  rntgee,"  wch  expression,  &a,  as  above, 
2 ;  Recite  the  grt  of  Ires  patent,  p.  376  or  376  :  AgrrrUfor  loan,  Recitalsu 
p.  1 ;    First  testatum  covt  for  paymt  of  ppal  &  intt  after 
default  as  in  p.  68,  Prec,  I. ;   AND  THIS  INDRE  ALSO  Wit- 
WITNETH  that  in  further  psuance,  &c.,  assnmt  of  Ires  patent,  ^^^^^  ' 


(i)  ThiB  agreement  need  not  and  cannot  be  registered,  it  not  being  the 
practice  at  the  Patent  Office  to  register  any  document  preceding  the  grant  of 
the  patent. 

if)  To  be  registered  under  46  &  47  Vict.  c.  57,  s.  23. 
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PBEC.    V. 

CoTenant 
by  mort- 
gagor to 
pay  fees. 


To  protect 
patent 
from 
infringe- 
ments. 


Power  for 
mortgagee 
to  make 
pa3rment8y 
to  be 

charged  on 
mortgaged 
premises. 


Power  for 

mortgagor 

to  grant 

licences 

nntil 

de&nlt 


p.  376  (a)  ;  Provo  for  redvion  of  the  "  sd  invention.  Ires  patent, 
&  premes  hby  assned/'  p.  17,  form  III. :  Covt  by  Tntgor,  that  he, 
the  mtgor,  will  pay  the  fees  required  by  law  for  keepg  up  the 
sd  patent  in  the  United  Kingdom,  at  least  two  calr  months  bfe 
the  expiron  of  the  prescribed  periods,  if  at  the  sd  respive  times 
any  moy  shl  remain  on  the  secy  of  these  psnts ;  And  further 
that  he,  the  mtgor,  will  from  time  to  time,  so  long  as  any  moy 
shl  remain  on  the  secy  of  these  psnts,  use  his  best  endeavours 
to  discover  any  infringemt  now  already,  or  hrafter  to  be  made 
of  the  sd  Ires  patent  hby  mtged,  or  any  extension  or  renewal 
thof,  &  will  make  known  the  same,  when  discovered,  to  the 
mtgee,  &  will,  if  required  in  writg  so  to  do  by  the  mtgee,  eir 
himself  take  legal  pcdgs  for  the  ppose  of  stoppg  such 
infringemt  or  in  case  the  mtgee  shl  take  such  pcdgs,  will  do 
^verythg  in  his  power  for  the  ppose  of  renderg  the  same 
eflfectual,  &  will,  whether  such  pcdgs  be  effectual  or  not,  pay  on 
demand  the  costs  of  the  mtgee  relatg  thto  as  betn  solor  &  client ; 
And  further  that  in  case  the  mtgor  shl  neglect  or  refuse  to 
make  the  paymts  afsd,  or  any  of  them,  it  shl  be  Iful  for  the 
mtgee  to  pay  the  same,  And  that  all  moys  or  expses  wch  shl 
be  pd  or  incurred  by  the  mtgee  in  the  exercise  of  any  of  the 

powers  hinbfe  contd,  with  intt  for  the  same  at  the  rate  of 

p.c.  p.a.,  from  the  time  or  respive  times  of  the  same  havg  been 
pd  or  expended,  shl  be  repd  by  the  mtgor  to  the  mtgee  on 
demand,  &  in  the  meantime  shl  be  chged  upon  the  sd  pi*emes 
hby  mtged.  Provd  always,  &  it  is  hby  agrd  that  at  any  time 
or  times  bfe  the  mtgee  shl  have  become  entld  to  exercise  the 
power  of  sale  hinafter  contd  [vested  in  him  by  virtue  of  these 
psnts,  &  the  statute  in  that  behalQ  it  shl  be  Iful  for  the  mtgor, 
in  the  name  &  as  the  atty  of  the  mtgee,  to  grt  licences  for  the 
use  of  the  sd  invention  &  Ires  patent  for  such  term  or  terms  of 
yrs,  upon  such  condons  &  in  such  mner  as  he  may  think  fit,  but 
so  that  the  mtgor  shl  not  be  authorised  to  enter  into  any  oovts 
in  the  name  of  the  mtgee,  or  to  subjt  him  to  any  psonal  liability, 
&  so  that  no  exclusive  licence  shl  be  grted  witht  the  consent  in 
writg  of  the  mtgee,  &  so  that  on  every  such  licence  there  be 
reserved  the  best  rent  or   royalty   that   can   conveniently  be 


(a)  Substitute  throughout  "  mtgor  "  and  "  mtgee  **  for  "  patentee 

and  ''  licensee  "  in  the  forms. 


>» 
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obtained,  witht  takg  anythg  in  the  nature  of  a  fine  or  premium,    p*«c.  v. 
&  so  that  there  be  contd  in  every  such  licence  a  power  to  the 
mtgee  to  revoke  the  Rd  licence  in  case  of  non-pformce  of  the 
Condons  thrin  contd,  &  on  non-pay mt  of  the  rents  or  royalties 
thby  reserved,  &  so  that  the  licensee  or  licensees  do  exte  a 
<»unterpt  or  duplicate  throf,  &  do  thby  covt  for  the  due  paymt 
of  the  rents  or  royalties  thby  reserved  ;  Power  to  mtgee,  "  at  any  Power  for 
time  or  times  after  he  shl  have  become  entled  to  exercise  the  ^Xf" 
sd  power  of  sale,  to  grt  licences  (whether  exclusive  or  absolute  licences 
or  unrestricted  or  not)  for  the  use  of  the  sd  invention  &  Ires  default, 
patent  for  such  term  or  terms  of  yrs,  upon  such  condons,  &  in 
such  mner  as  he  may  think  fit,  &  in  conson  of  a  sum  or  sums  in 
gross,  or  any  rents  or  royalties  or  orwise";    l^Power  of  sale,  Power  of 
p.  26,  form  ii.,  mutatis  mutandis,  unless  omitted  in  reliance 
<m  the  statute,  see  p.  20,  note,  extendg  the  trusts  of  sale  moys  to, 
"any  gross  sum  or  sums,  rents,  or  royalties   reced   upon   the 
grantg  or  in  respt  of  any  licence  or  licences  " ;]  migees  indem^nity 
clause,  p.  59.    In  wits,  &c. 


VI. 

LICENCE  to  Use  Letters  Patent,  with  Variations /or    pkkc.  vi. 
an  Exclusive  or  Restricted  Licence,  and  for  the 
Licensees  being  Partners  or  a  Company  (6). 

Parties,  A.,  patentee  (hinafter  called  the  patentee,  wch 
expression  shl  include  his  exs,  ads,  &  assns,  unless  such  constron 
is  excluded  by  the  context  or  is  orwise  inconsistent  with  the 

provons  hrin  contd),  1  ;  B.,  [&d  C.,]  or,  "  the Co.  Ld,"  2. 

Recite  A*s  title  to  patent :  And  whas  the  patentee  has  agrd  Recitals, 
with  the  sd  B.,  [&  C.,]  or  "  the  sd  Co,"  to  grt  him  [them]  a  -^«ree- 
licence  to  use  &  vend  the  sd  invention  [to  the  extent  &;  subjt  to 


(*)  This  should  be  registered  under  46  &  47  Vict.  c.  67,  s.  23  ;  New  Ixlon  Effect  of 
Hhfre  and  Cycle  Company  v.  SpiUhvry,  [1898]  2  Ch.  484.  An  exclusive  licence  licence. 
<]jOes  not  amount  to  a  grant  of  the  patent,  and  gives  the  licensee  no  right  to  sue 
in  his  own  name  for  infringement,  except  against  persons  having  notice  of  the 
licence ;  Heap  y.  Hartley,  42  Ch.  D.  461.  The  provision  enabling  the  licensee 
to  use  the  patentee*s  name  is  of  course  of  no  avail  against  persons  infringing 
onder  licence  from  the  patentee. 
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PRBC.  VI. 

Wit- 
nesseth. 


Grant  of 
licence. 


Mutual 
covenants. 


Clauses. 


the  restrons,  covts,  &  agi*mts,  &]  upon  the  terms  hinafter  expd 
&  contd :   NOW  THIS  INDRE  WITNETH  that  in  psaance 

of  the  sd  agrmt,  &  in  conson  of  the  [sum  of  £ now  pd  by 

the  sd  B.,  [&  C.,]  or,  "  the  sd  Co  "  to  the  sd  patentee  (the  rect 
ivhof  is  hby  acknowed)  &  of  the  rent  &]  royalties  or  sums 
hinafter  reserved  or  made  payable  to  the  patentee  [&  of  the- 
covts  &  agrmts  on  the  pt  of  the  sd  B.,  [&  C.,]  or,  "  the  sd  Co,'* 
hinafter  contd  J  the  patentee  doth  hby  (a)  grt  unto  the  sd  B.,  his- 
exs,  ads  &  [permitted]  assns  (&),  or,  "  the  sd  B.  &  C,  &  the  survor 
of  them,  &  the  exs  or  ads  of  such  survor,  their  or  his  ptners  or 
ptner  for  the  time  being  &  [permitted]  assns"  (6),  or,  the  sd  Co- 
&  their  [permitted]  assns  "  (b),  (all  of  whom  are  hinafter  included 
in  the  expression  the  licensee[s],  unless  such  constron  is  excluded 
by  the  context  or  is  orwise  inconsistent  with  the  provons  hrin 
contd,)  coTvtmue  grt  of  licence,  p.  376,  fomi  vm.,  or  ix. ;  And- 
IT  IS  HBT  mutually  covted  &  agrd  betn  &  by  the  sd  respive  ptie» 
hto  [&  so  that  the  liability  of  the  sd  B.  &  C.  hrunder  shl  be  jt 
&  sevl]  as  follows,  namely :  Inoert  auch  of  the  davses  foUg  aa 
may  be  appropriate  in  nod.  paragraphs,  with  the  necy  verbal 
cdterons  for  the  case  of  sevl  licensees  or  a  Co : — Govt  to  pay 
rent  &  royalties,  p.  377 ;  Licence  to  keej)  accts  &  pemiU 
in^pon,  p.  377 ;  Licensee  to  fwmish'  accts  ludf-yrly  &  verify 
same,  p.  378 ;  To  affix  labels,  form  xiii.,  or  xiv.,  p.  378 ;  Power- 
to  patentee  to  inspect  facto)^s,  p.  378 ;  Licensee  (c)  not 
to  use  invention  orwise  than  accdg  to  lic&nce,  p.  379 ; 
Patentee  to  give  licence  assistce,  p.  379 ;  Patentee  to  comm/vunir- 
cote  vmproveTrUs  to  him,  p.  379 ;  Provons  as  to  infringerrUSy 
p.  379  (d) ;  Licensee  not  to  dispute  the  validity  of  patent^ 
p.  380 ;  Licensee  not  to  assn  or  grt  sub-liccTices,  p.  380 ; 
Patentee  {e)  not  to  use  invention  or  grt  other  licences,  p. 
380 ;  IPower  to  eir  pty  to  determine  licence,  p.  380 ;]  Powenr 
to  determine  licence  on  non-payrat  of  royalties,  &c.,  p.  380  ; 
Power  {e)  to  patentee  to  determine  licence  if  not  worked^ 

{a)  As  to  covenants  for  title,  see  p.  376,  note  (jsT), 

(Jb)  If  the  licence  is  not  to  be  transmissible  on  the  licensee's  death,  omit 
the  words  "  exs,  ads."  If  it  is  not  to  be  assignable,  omit  ''  assns  "  ;, 
and  if  it  is  to  be  assignable  only  with  the  consent  of  the  patentee,  inaert 
"  permitted." 

{p)  This  clause  will  be  omitted  in  an  exclusive  licence. 

Idi)  See  note  (V),  lajst  page. 

(e)  This  clause  will  be  inserted  if  the  licence  is  exclusive. 
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p.  381  ;  [Poto6r  (/)  to  patentee  to  dete'nnine  licence  if  it  ^^^'  ▼'- 
hecc^nes  vested  in  more  than  one  pson,  p.  381 ;]  {^Provo  (g) 
detemiing  licence  on  death  of  licensee,  p.  381  ;]  Provon  as  to 
fees,  p.  381 ;  ^Covts  for  title  by  A.,  p.  382 ;]  [^Reservon  of  rt 
to  patentee  to  grt  other  licences,  p.  382;]  Arhitron  clause, 
p.  383.    In  wits,  &c. 


VII. 

LICENCE  (not  exclusive)   by  Deed  Poll  to   Use    a  prec.  vii. 
Patent  in  consideration  of  a  Sum  paid  down.    A 
short  form  (h), 

KNOW  ALL  MEN  BY  THESE  PSNTS  that  I,  A.,  patentee, 

of,  &c.,  do  hby  in  coiison  of  the  sum  of  £ now  pd  to  me 

by  B.,  of  &c.,  the  rect  whof  I  do  hby  acknowe,  give  liberty  & 
licence  to  the  sd  B.  to  make,  use,  exercise,  &  vend  the  invention 
mentd  or  referred  to  in  certn  Ires  patent  grted  to  me  under 

the  seal  of  the  Patent  OflSce  bearg  date  the day  of 

for  the  term  of yrs  from  the  date  hrof,  but  not  so  as  to 

warrant  the  origl  validity  of  the  sd  Ires  patent     In  wits,  &c. 


vni. 

ASSIGNMENT  of  Licence  to  use  Letters  Patent  (i).       pkkc.  vhk 

Parties,  A.,  licensee ;  B.,  assignee,    Whas  by  an  indre  dated, 
&C.,  &  made  betn  X.,  of  the  one  pt,  &  the  sd  A.,  who  with 


(J")  This  clause  wiU,  of  course,  be  omitted  if  the  licence  is  not  transmissible, 
or  is  granted  to  two  or  more. 

(^)  This  clause  will,  of  course,  be  inserted  only  if  the  licence  is  not  to  be 
transmissible  on  the  death  of  the  licensee. 

(A)  This  should  be  registered  under  46  k  47  Vict.  c.  67,  s.  23.  As  to  the  effect 
of  a  licence,  see  p.  891,  note  (fi). 

(i)  This  deed  requires  an  ad  valorem  stamp  on  the  purchase-money  ; 
8miiUing  Co.  of  Australia  v.  Ommrs.,  S^c,  [1896]  2  Q.  B.  179,  and  must  be 
registered  under  46  &  47  Vict.  c.  57,  s.  23. 
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pRBcvni.  his  exs,  ads,  &  assns  is  thinafter  called  the  licensee,  of  the 
other  pt,  the  sd  X.  grted  unto  the  licensee  the  sole,  full,  & 
exclusive  licence  to  use  &  exercise  an  invention  for  improvemts 
in,  &c.,  the  Ires  patent  for  wch  bear  date,  &c.,  durg  the  term 

of yrs  from  the  sd day  of &  to  sell  &  dispose 

of  all manufactured  accordg  to  the  sd  invention  when  &  as 

the  licensee  shd  think  fit  for  his  absolute  use  &  benefit,  subjt 
to  the  paymt  of  the  royalties  &  the  pformce  &  observce  of  the 
covts  by  the  licensee  &  condons  thereby  reserved  &  thrin  contd, 
And  whas  the  sd  A.  has  agrd  with  the  sd  B.  to  sell  to  him  the  sd 

licence  for  the  sum  of  £ .    NOW  THIS  INDRE  WITNETH 

that  in  psuance,  &;c.,  conson,  red,  the  sd  A.  as  benefl  owner 
doth  hby   assn    unto   the   sd   B.    All  that  full  &  exclusive 

licence  gited  to  the  sd  A.  by  the  sd  indre  of to  hold   the 

same  unto  the  sd  B.  for  all  the  residue  now  unexpired  of  the 

sd  term  of yrs  grted  by  the  sd  indre  subjt  henceforth  to 

the  paymt  of  the  royalties  &  the  pformce  &  observce  of  the 
covts  on  the  pt  of  the  sd  A.  &  condons  by  &  in  the  sd  indre 
reserved  &  contd : — Covt  by  B.  to  pay  royalties  &  pfoimi  covts 
in  liceTice,  Vol.  /.,  p.  427,  mutatis  mutandis. 


IX. 

PREC.  IX.  AGREEMENT  for  Working  a  Patent  (a). 

Parties.  AGRMT  made  this day  of Betn  A.,  of  &a,  of  the 

Recital  of    one  pt,  &  B.,  of,  &c.,  of  the  other  pt :  Recital  of  applicon  for 

paten? and  P^^^'^^>  /^^"^  ^'  ^^'  ^^•>  P-  ^75 ;  AND  WHAS  the  sd  A.  has  expended 

agreement,  the  sum  of  £ in  takg  such  steps  as  afsd,  &  manufacturg 

specimens  of  articles  formg  the  subjt  of  the  sd  invention,  & 
orwise  testg  the  same,  &  with  a  view  to  promote  the  success 
thof,  &  obtain  Ires  patent,  he  has  reqted  the  sd  B.  to  enter 


What  (a)  This  should  be  registered  pursuant  to  46  &  47  Vict.  c.  57,  s.  23,  as  soon  aa 

creates  the  patent  is  completed.    It  is  conceived  that  this  agreement  creates  a  partner- 

partner-  ghip,  see  Pooley  v.  Driver,  6  Ch.  D.  458  ;  JEx  parte  Tennant,  6  Ch.  D.  303  ;  Ar 
parte  Delhatse,  7  Ch.  D.  611  ;  Moore  v.  Dacis,  11  Ch.  D.  261 ;  and  the  Partner- 
ship Act,  1890,  ss.  2,  46. 
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into  the  arrangemts  hinafter  expd :  NOW  IT  IS  AGRD  as  p»b:o.  ix. 
follows,  viz. :—  Ag^ 

1.  The  sd  B.  shl  expend  under  A/s  direction  a  further  sum  *'^®"*- 

of  £ in  or  towards  testg  &  perfectg  the  sd  invention,  &  pe^e/of 

obtaing  Ires  patent  for  the  same,  includg  the  costs  of  &  relatg  perfecting 
to  this  agi-mt,  &  each  of  the  sd  pties  shl  bear  &  pay  one-half  patenting, 
of  any  further  expses  in  addon  to  the  sd  last-mentd  sum  of 

£ wch  may  be  incurred  in  testg  &  perfectg  such  invention, 

&  obtaing  the  grt  of  or  keepg  up  such  Ires  patent,  &  assng  the 
same  as  hinafter  mentd,  provd  that  the  sd  B.  shl  not  be  under 

any  obligon  to  advce  a  larger  sum  in  the  whole  than  £ in 

respt  of  the  expses  hinbfe  mentd. 

2.  The  sd  A.  in  conson  of  the  paymts  agrd  to  be  made  by  Inventor 
the  sd  B.  as  afsd,  shl  use  his  best  endeavours  to  perfect  the  sd  letters 
invention  &  to  obtain  the  grt  of  the  sd  Ires  patent  in  his  own  pate^^t  *«"! 

Pill  •!#.  1  /.  11  ''®8t  same 

name,  cm  snl,  whenever  required  after  the  grtg  of  such  Ires  in  parties 
patent,  assn  the  same,  togr  with  all  benefits  to  be  derived  from  ^  ^^^^^^ 

*^  ^ ,  ,  m  com- 

the  same  or  from  the  sd  invention,  &  all  improvemts  hrafter  mon. 
to  be  made  by  the  sd  pties  or  eir  of  them  thrin,  or  in  the  mode 
of  makg  the  articles  wch  are  the  subjt  thof,  so  that  the  same 
premes  may  be  legally  &  benefly  vested  in  the  sd  pties  hto  as 

tenants  in  common  in  the  shares  follg,  namely,  the  sd  A. 

shares,  &  the  sd  B. shares,  &  the  sd  pties  hto  shl  as  well 

bfe  as  after  the  sd  assnmt  be  entled  to  the  same  premes  in  the 
shares  last  afsd. 

3.  In  case  it  shl  appear  to  the  sd  pties  advisable  to  work  the  Shares  in 
sd  patent,  each  of  them  shl  advce  &  contribute  one  moiety  of  ™^i  \^ 
all  moys  wch  may  be  required  for  workg  the  same,  &  of  all  to  be  ad- 
costs  &  expenses  of  protectg  &  defendg  the  same  from  infringemt 

or  orwise,  but  any  expses  of  obtaing  renewals  or  extensions  of 
the  sd  Ires  patent,  or  obtaing  Ires  patent  for  any  such  im- 
provemt  as  afsd  shl  be  borne  by  the  sd  pties  in  the  proportions 
in  wch  they  are  to  be  intted  in  the  same  as  afsd. 

4.  All  advces  &  paymts  made  &  to  be  made  by  the  sd  pties  Advances 
resply  in  respt  of  the  sd  invention  &  premes  (includg  the  pre-  paidimd 
liminary  expses  of  obtaing  the  sd  Ires  patent,  &  testg  &  perfectg  profits 
the  sd  invention),  shl  be  repd  to  them  with  intt  at  £ p.c. 

p.a.  out  of  the  proceeds  to  be  derived  from  time  to  time  from 
the  sd  invention  &  premes  (includg  the  royalties  &  moys  to  be 
reed  in  respt  of  licences,  or  for  the  sale  of  the  sd  patent  & 
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premes),  &  the  balce  of  such  proceeds  after  repaymt  of  the  sd 
advces  with  intt  &  the  expses  of  workg  the  sd  patent  &  premes, 
shl,  durg  the  coDtinuce  of  the  arrangemt  hby  entd  into  for 
workg  the  sd  patent,  be  divided  betn  the  sd  pties  in  the  pro- 
portions in  wch  they  are  to  be  intted  in  the  sd  patent  &  premes 
as  afsd. 

5.  In  case  it  shl  be  determined  not  to  work  the  sd  invention 
&  premeSy  or  in  case  the  proceeds  thof  shl  not  suffice  for  the 
repaymt  of  the  sd  advces  with  intt  as  afsd,  neir  of  the  sd  pties 
shl  have  any  claim  agst  the  other  of  them  in  respt  of  such 
advces  &  intt :  Provd  always  that  in  case  eir  pty  shl  at  any- 
time make  advces  in  excess  of  the  proportion  in  wch  he  is 
bound  to  contribute  towards  the  expses  &  paymts  afsd,  he  shl 
be  entled  to  recover  a  moiety  of  such  excess  from  the  other  of 
the  sd  pties  with  intt  at  the  rate  afsd,  &  such  moiety  &  intt 
shl  be  a  chge  upon  the  share  &  intt  of  such  other  pty  in  the 
sd  patent  &  premes. 

6.  The  sd  A.  shl  give  as  much  time  &  attention  as  may  be 
necy  for  workg  &  developg  the  sd  invention,  &  shl  use  his  best 
endeavours  to  promote  the  success  thof,  but  the  sd  B.  shl  not 
be  bound  to  devote  more  time  &  attention  thto  than  he  shl 
think  fit. 

7.  DuRQ  the  continuce  of  the  arrangemt  hby  made  for  workg- 
the  sd  patent  &  premes,  neir  of  the  sd  pties  shl,  witht  the  con- 
sent of  the  other  of  them,  grt  any  licence  for  workg  the  sd 
patent  &  premes,  or  sell  or  dispose  of  his  share  or  intt  in 
the  same,  or  make  any  paymt,  or  incur  any  expses,  debts,  or 
liabilities  in  respt  of  the  premes,  &  in  case  any  paymt,  debt, 
or  liability  shl  be  so  made  or  incurred  witht  such  consent,  the 
same  shl  be  deemed  to  be  made  or  incurred  on  the  septe  & 
individual  acct  of  the  pty  makg  or  incurrg  the  same,  &  shl  be 
boiiie  by  him  exclusively,  &  the  other  of  the  sd  pties  shl  be 
indemnified  by  him  in  respt  of  the  same. 

8.  The  sd  patent  &  premes  shl  be  worked,  &  the  business 
thof  carried  on  in  the  name  of  the  sd  A.  as  patentee,  &  pper 
accts  shl  be  kept  by  him  of  all  paymts  made,  &  moys  reced,  & 
liabilities  incurred  in  respt  thof,  &  of  all  other  transons  relatg- 
thto  &  all  moys  reed  in  respt  of  the  premes  shl  be  pd  into  a 
bank  to  an  acct  to  be  kept  in  the  jt  names  of  the  sd  pties,  & 
shl  not  be  pd  out  except  upon  the  jt  cheque  of  both  pties.    The 
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books  of  acct  &  other  dociimts  relatg  to  the  sd  patent  &  premes    pbeo.  ix. 
shl  be  kept  in  the  custody  of  the  sd  A.,  at  his  office,  or  such 
other  place  in  London  as  he  may  think  fit,  but  so  that  the  sd 
B.  may  at  any   time  have  access    to    the   same.      The   accts 
relatg  to  the  sd  patent  &  premes  shl  be  made  up  &  balced  half- 

yrly  on  the day  of  & day  of ,  or  oftener  if 

the  sd  pties  shl  so  agree. 

9.  The  arranoemt  hby  entd  into  for  workg  the  sd  patent  &  Duration 
premes  shl  remain  in  force  until  the  expiron  of  the  term  of  the  menuS^ 
sd  Ires  patent,  or  of  any  renewal   or   extension  thof,  or  any  power  to 
further  Irs  patent  to  be  obtained  for  any  such  improvemts  as 

afsd,  in  case  both  the  sd  pties  shl  so  long  live,  but  subjt  to  the 
rt  of  eir  pty  to  determine  the  sd  arrangemt  at  the  expiron  of 
the  first  seven  yrs  from  the  date  hrof  on  givg  three  calr  months 
previous  notice  in  writg  to  the  other  of  them,  &  in  the  event 
of  the  sd  arrangemt  being  determined  by  the  death  of  eir  pty 
or  by  notice  as  afsd,  the  sd  Ires  patent,  &  any  extension  or 
renewal  thof,  &  any  such  further  Ires  patent  as  afsd,  &  the 
royalties  or  other  proceeds  to  be  thenceforth  derived  from  any 
licences  grted  previously  to  such  determinon  shl  belong  to  the 
sd  pties,  or  their  respive  exs,  ads,  or  assns,  in  the  shares  afsd, 
but  each  of  the  sd  pties,  his  exs,  ads,  or  assns,  shl  thenceforth 
be  entled  to  work  &  use  the  sd  invention  &  premes,  &  to  grt 
licences  (not  being  exclusive  licences)  for  workg  &  usg  the  same 
witht  being  liable  to  acct  to  the  other  of  such  pties,  his  exs, 
ads,  or  assns,  for  the  profits  or  royalties  to  be  derived  from  the 
same. 

10.  Provd  always  that  in  case  at  any  time  bfe  the  sd  Provision 
arrangemt   for  workg  the  sd  patent  &  premes  shl  have  been  ^^^^'^^ 
determined  in  mner  afsd  eir  of  the  sd  pties  shl  be  of  opinion  desires  to 
that  the  same  is  not  likely  to  prove  remunerative,  &  shl  be  *   "  ^^' 
desirous  of  abandong  the  same,  but  the  other  of  the  sd  pties 

shl  desire  to  work,  or  continue  the  workg  of  the  same,  the  sd 
first-mentd  pty  may,  by  notice  in  writg  to  the  other  pty,  declare 
his  intention  of  abandong  the  same,  &  the  arrangemt  hby 
made  for  workg  the  same  shl  thrupon  cease,  &  the  .pty  givg 
such,  notice  shl  not  be  under  any  further  liability  in  respt  of 
the  expenses  of  workg  the  sd  patent  or  orwise  howsr  in  respt  of 
the  premes  (save  as  hinafter  mentd),  &  the  sd  patent  &  premes 
&  the  profits  &  proceeds  (if  any)  thof,  shl  thenceforth  be  the 
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absolute  &  sole  ppty  of  the  pty  to  whom  such  notice  as  afsd  shl 
have  been  given,  &  such  assnmts  &  acts  shl  be  exted  &  done  as 
shl  be  necy  for  vestg  the  same  in  him  accdly  ;  Pbovd  always, 
that  in  case  any  proceeds  shl  at  any  time  th rafter  be  derived  from 
the  sd  patent  &  premes,  whether  by  means  of  the  workg  thof 
or  of  licences,  or  the  sale  thof,  then  the  pty  givg  such  notice 
shl  bo  entled  to  be  repd  out  of  such  proceeds  the  amt  of  the 
advces  or  paymts  wch  shl  have  been  made  by  him  for  any  of 
the  pposes  afsd,  &  wch  shl  not  previously  have  been  repd,  with 
intt  at  the  rate  afsd,  rateably  with  the  amt  wch  shl  for  the 
time  being  have  been  advced  or  pd  by  the  other  pty  for  such 
pposes,  &  shl  not  have  been  repd,  with  intt  thron  as  afsd,  but 
shl  have  no  psonal  claim  agst  such  other  pty  in  respt  of  such 
advces  or  paymts,  except  so  far  as  such  proceeds  as  afsd  shl 
suffice  for  the  repaymt  thof  as  afsd.  Provd  that  in  case  the 
moys  advced  by  eir  pty  previously  to  the  sd  notice  shl  exceed 
the  proportion  wch  he  shl  have  been  bound  to  contribute  as 
afsd,  one  moiety  of  such  excess  shl,  in  any  event,  be  repd  to 
him  with  intt  by  the  other  pty. 

11.  The  mention  in  this  agrmt  of  eir  of  the  sd  pties  hto  by 
name,  or  orwise,  shl  be  deemed  to  include  his  exs,  ads,  &  assns, 
unless  orwise  inconsistent  with  the  terms  &  provons  hrof.  As 
WITS,  &a 


KELEASES(a). 


I. 

RELEASE  hy  Deed  Poll  on  Payment  of  a  Legacy  to  a      piiec.  i. 
Married  Woman  charged  on  Real  Estate  (5). 

TO  ALL  TO  WHOM  THESE  PSNTS  SHL  COME,  A.  of, 
&c.,  &  B.  his  wife,  send  greetg.  Recite  will  of  JT.,  bequeathg  Recitals. 
legacy  to  JB.,  &  cfcarging  it  in  aid  of  his  psonal  este  on  certn 
real  este  devised  to  C.  for  life,  remr  to  D.  in  fee ;  Death  of 
testor  &  probate,  Vol,  /.,  p.  374,  seisin,  Vol.  /.,  p.  367,  form 
xlil,  &  if  the  testor  died  after  1897  convce  to  uses  of  the  will ; 

Death  of  C,  ;  And  whas  the  sd  legacy  of  £ bequed  to  the 

sd  B.  by  the  sd  will,  &  all  intt  thron,  has  been  pd  to  the  sd  A. 

with  the  consent  of  the  sd  B.  out  of  the  psonal  este  of  the  sd 

testor,  as  the  sd  A.  &  B.  do  hby  acknowe :   NOW  THESE  Witness. 

PSNTS  WITS  that,  in  conson  of  the  premes,  the  sd  A.  &  B.  as 

benefl  owuers  (c),  do,  &  each  of  them  doth,  hby  rele  &  dischge  all 

the  sd  messes,  lands,  tenemts,  &  hds,  situate  at,  &c.,  &  all  other 

(if  any)  the  hds  chged  with  the  paymt  of  the  sd  legacy,  &  also 

the  sd  D.,  his  hrs,  exs,  ads,  &  assns,  &  the  este  of  the  sd  testor, 

&  all  other  psons  &  ppty  whom  it  doth  or  may  concern,  from 

the  sd  legacy  or  sum  of  £ ,  &  the  intt  thof,  &  all  claims  & 

demands  in  respt  thof.     In  wits,  &c. 

(a)  See  5  Dav.  Prec.,  part  2,  p.  139  ;  Elph.  Introd.,  p.  480.  The  stamp  on  the 
release  of  any  property  (not  being  upon  a  sale  or  mortgage)  is  10«.,  see  the  Stamp 
Act,  1891,  Sched.  tit.  Release.  If  the  instrument  contains  an  indemnify  as 
well  as  a  release  it  requires  another  10«.  stamp. 

(ft)  The  husband  is  made  a  party,  and  the  deed  must  be  acknowledged  by  the    As  to 
wife,  on  the  assumption  that  she  was  married  and  the  testator  died  prior  to  release  of 
1883,  so  that  the  case  is  not  within  the  M.  W.  P.  A.,  1882  (see  p.  87,  note)  ;  and  legacy  by 
that  the  legacy  was  not  given  to  her  for  her  separate  use,  expressly  or  by  yirtue   ™*"^®^ 
of  the  repealed  M.  W.  P.  A.,  1870,  s.  7  j  otherwise  she  could  release  as  a   ^°™**^- 
feme  sole. 

(c)  This,  it  is  presumed,  implies  covenants  for  title  by  the  releasing  parties  as 
to  the  legacy,  being  the  subject-matter  of  the  release,  under  the  C.  A.,  1881, 
6.  7 ;  see  Vol.  I.,  p.  406,  note. 
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IL 

RELEASE  of  Part  of  Settled  Estates  from  a  Charge 
of  Portions,  and  a  Term  for  securing  them,  and 
from  a  Mortgage  by  demise  of  the  term,  to  Enable 
a  Sale  to  be  effected  (a). 

Parties,  B.,  C,  D.,  portionists,  1 ;  L.  &  M.,  trees  of  portions 
term,  2 ;  P.  &  Q.,  mtgees,  3 ;  A.,  tenant  for  life,  4.  Whas  by 
an  indre  dated,  &c.,  K.,  who  was  then  entled  as  tenant  for  life 
to   the  posson  of  the  hds  devised   by  the  will  of  X.,  which 

bears  date  the day  of ,  and  was  proved  on  the 

day  of in,  &c.,  in  exercise  of  a  power  given  to  him  by  the 

sd  will;  Recite  appointmt  of  portions  to  K!s  yor  chin,  <fe  creation 
of  term,  vested  in  L,  &  M.  to  secure  the  same ;  state  of  K.*s 
family,  shewg  that  A.  is  his  eldest  son,  &  that  B.,  C,  <j&  D. 
became  entled  to  portions ;  Diaentailg  deed  by  K.&  A,;  Mtge 

by  demise  by  trees  of  term  to  P.  &  Q.  to  secure  £ ,pt  of  the 

portions ;  Resettlemt  subjt  to  the  portions  &  mtge  reducg  A's 
este  to  a  life  este  ;  Death  of  K, ;  State  of  mtge  debt,  p.  7 ;  And 
WHAS  the  sd  A.  as  tenant  for  life  under  the  sd  indre  of,  &c.,  the 
resetUemi,  &  by  virtue  of  the  powers  of  the  Settled  Land  Acts, 
1882  to  1890,  has  entd  into  a  contract  for  the  sale  of  the  hds 
hby  reled  :  And  whas  in  order  to  enable  the  sd  A.  to  carry  the 
sd  sale  into  effect,  he  has  reqtd  the  sd  B.,  C,  &  D.,  &  also  the 

sd  P.  &  Q.,  to  rele  the  same  hds  from  the  sd  sum  of  £ 

so  chged  for  portions  as  afsd,  &  the  intt  thron,  &  from  the  sum 
of  £— —  so  due  as  afsd  for  ppal  &  intt  on  the  sd  mtge,  wch 
they  have  resply  agrd  to  do,  being  satisfied  that  the  residue  of 
the  hds  on  wch  the  sd  portions  &  mtge  debt  are  resply  chged 
are  a  suffb  secy  for  the  same,  &  the  intt  thron  resply  (6) :  And 
wHAS  the  sd  L.  &  M.  have  agrd,  at  the  reqt  of  the  sd  A.,  &  by 
the  diron  of  the  sd  B.,  C,  &  D.,  &  the  sd  P.  &  Q.  have  agrd,  at 
the  reqt  of  the  sd  A.,  to  make  such  surrenders  of  the  hds  so 

(a)  The  incnmbrances  might  be  transferred  to  other  parts  of  the  settled 
estate  under  the  S.  L.  A.,  1882,  ss.  5  and  24,  or  money  might  be  raised  bj  mort- 
gage of  such  other  parts  for  the  purpose  of  discharging  them  under  the  S.  L.  A., 
1890, 8. 11 ;  see  Mobtgaoes,  p.  256,  note,  and  Precedent  xcvii. ;  or  a  sum  might 
be  set  apart  to  provide  for  the  incumbrances,  and  the  land  sold  free  therefrom 
under  the  C.  A.,  1881,  s.  5,  see  Vol.  I.,  p.  514,  note.  If  the  land  is  registered  any 
entries  made  for  securing  the  unpaid  portions  may  require  alteration. 

(K)  For  a  recital  where  other  security  is  substituted,  see  the  next  Precedent. 
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agrd  to  be  sold  as  afsd  as  are  hinafter  contd :    NOW  THIS    p"c-  "• 
INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt,  &  in  wit- 
coDson  of  the  premes,  they  the  sd  B.,  C,  &  D.,  as  mtgees,  at  »««»«*'^ 
the  reqt  of  the  sd  A.,  do,  &  each  of  thorn  doth,  hby  rele  All  &  Release  of 
SINGR  the  hds  specified  in  the  schdle  hto  from  the  sd  sum  so  ^ 
chged  for  the  portions  of  the  yor  chin  of  the  sd  K.  as  afsd,  & 
from  all  iiitt  for  the  same,  And  from  all  actions,  pcdgs,  claims, 
&  demands,  in  respt  thof,  or  of  any  pt  thof,  resply,  or  for  or  in 
respt  of  anything  in  anywise  relatg  to  the  premes.     Further  Surrender 
Testatura,  They  the  sd  L.  &  M.,  as  trees,  at  the  reqt  of  the  term, 
sd  A.,  &  by  the  diron  of  the  sd  B.,  C,  &  D.,  do,  &  each  of  them 
doth,  hby  surrender  unto  the  sd  A.  &  his  assns.  All  &  sinqr 

the  sd &  hds  specified  in  the  sd  schdle  hto,  To  the  intent 

that  the  sd  term  of  yrs  may  merge  &  be   absolutely 

extinguished  in  the  freehd  &  inhance  of  the  sd  premes.     Further 
Testatum,  They  the  sd    P.  &  Q.,  as  mtgees,  do,   &  each    of 
them  doth,  hby  surrender  &  rele  unto  the  sd  A.  &  his  assns. 
All  &  siNGR  the  hds,  &c.,  as  above,  freed  &  dischged  from  all  Release  of 
ppal  moys  &  intt  due  &  owing  to  the  sd  P.  &  Q.  on  the  secy  of  ™^"8*^* 
&  from  all  claims  &  demands  under  the  hinbfe  recited  indre  of 
mtge  of,  &c.,  to  the  intent  that  the  sd  term  of  —  yrs  thby 
created  may  merge,  &c.,  as  above :  Provd  always  that  nothing  Proviao, 
hiin  contd  shl  prejudice  or  aflfect  the  secy  of  the  sd  P.  &  Q., 
under  the  sd  indre  of  mtge  as  regards  the   other  hds  thrin 
comprd.    In  wits,  &c. 

The  Schdle  above  refd  to. 
ISchcUe.J 
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PREC.  III. 


Recitals. 
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mortgaga 

debts. 

Agree- 
ment. 


Wit- 
nesseth. 


Release. 

Haben- 
dum. 

To  trus- 
tees. 

On  trusts 
of  settle- 
ment. 


ni. 

RELEASE  of  Various  Incumbrances  on  Settled 
Estates  contrdcted  to  he  sold,  the  Incumbrances 
Not  being  Paid  off,  but  Other  Security  having 
been  Substituted  (a). 

Parties,  Incumbcera  of  first,  second,  &  third  pts,  A.,  tenant 
for  life,  of  fourth  pt  Recite  seMemfit  subjt  to  incumhces ;  And 
WHAS  a  sum  of  moy  is  still  due  to  each  of  the  sd  respive  mtgees- 
on  their  sd  respive  sees ;  And  whas  the  sd  A.  has  entd  into  a 

contract  for  the  sale  of  the &  hds  hby  reled  to  X.,  of,  &c.,  & 

in  order  that  he  may  be  enabled  to  carry  out  &  complete  the  sd 
sale,  he  has  applied  to  the  sd  respive  mtgees  to  rele  the  sd  premes 
so  contracted  to  be  sold  as  afsd  from  their  sd  sevl  mtge  sees,, 
accdg  to  the  estes  &  intts  of  the  sd  mtgees  resply  thrin,  wch  the 
sd  mtgees  have  agrd  to  do  upon  havg  other  suflft  secy  given  to- 
them  resply  for  their  sd  mtge  debts,  wch  sees  have  been  already 
eflFected  &  completed,  as  they,  the  sd  mtgees,  do  hby  resply 
acknowe :  NOW  THIS  INDRE  WITNETH  that,  in  psuance 
of  the  sd  agrmt,  &  in  conson  of  the  premes,  they,  the  sd  pties 
hto  of  the  first,  second,  &  third  pts,  as  mtgees,  accdg  to  their 
sevl  estes  &  intts  in  the  hds  hiuafter  descd  &  reled  under  the 
sd  respive  indres  of  mtge,  do  resply  hby  grt  &  rele  unto 
the  sd  A.,  Peels,  To  hold  the  same  Unto  the  sd  A.,  & 
his  hrs,  dischged  from  all  &  every  the  ppal  moys  &  intt  due 
&  owing  under  the  sd  sevl  mtge  sees,  &  all  claims  &  demands 
under  or  on  acct  of  the  sd  sees  resply.  To  the  uses,  upon 
the  trusts,  &  subjt  to  the  powers  &  provons  in  &  by  the  hinbfe 
recited  indre  of  settlemt  decld  &  contd  concerng  the  same 
premes,  or  such  of  the  same  uses,  trusts,  powers,  &  provons  as 
are  now  subsistg  &  capable  of  takg  effect.     In  wits,  &c. 


(a)  Bee  the  last  Precedent,  and  note  (a)  thereto. 
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IV. 

RELEASE  of  Quit  Rents   (6)  and  Manorial  Rights   prec.  iv. 
affecting  Fr beholds ■•i(;Aere  hoth  the  Manor  avd  the 
Freeholds  are  Settled  (c). 

Parties,  A.,  lord  of  the  manor,  tenant  for  life,  1  ;  B.  &  C, 
trees  of  manor,  2 ;   D.,  tenant  for  life  of  freehds  held  of  the 


(d)  The  0.  A.    1881,  s.   46,  contains  provisions  enabling  quit  and  other   Provisions 
perpetual  rents  issuing  out  of  land  to  be  redeemed  on  the  requisition  of  the   of  the 
owner  of  the  land  or  any  person  interested  therein  with  the  aid  of  the  Land   ^'^' 
Commissioners  (now  the  Board  of  Agriculture),  who,  on  payment  or  tender  to       ?  *  ** 
the  person  entitled  to  or  having  power  to  dispose  of  the  rent  or  to  give  a   ^^^  Jf 
discharge  for  the  value  thereof  of  the  amount  certified  by  the  Board  to  be  the   quit  rent«, 
value,  are  to  certify  that  the  rent  is  redeemed,  and  the  land  is  to  be  thereby   &c, 
discharged.    But  the  Act  does  not  apply  to  reliefs  and  other  manorial  services 
not  being  quit  rents. 

(c)  The  S.  L.  A.,  B.  3  (ii.),  empowers  a  tenant  for  life  or  other  limited  owner,    Pravisions 
as  defined  by  ss.  2  and  58,  where  the  settlement  comprises  a  manor,  to  sell  the   of  S.  L.  A. 
eeignory  of  any  freehold  land  held  of  the  manor,  with  or  without  any  exception    1882,  as  to 
or  reservation  of  mines  or  minerals  or  of  rights  as  to  mining,  so  as  to  effect  an        , 
enfranchisement.    The  provisions  stated  in  Vol.  I.,  pp.  467,  489,  notes,  as  to    ©hase  of 
sales  and  conveyances  under  the  Act,  apply  to  enfranchisements.    By  s.  21    quit  rent8 
capital  moneys  arising  under  the  Act  are  authorised  to  be  applied  in  the    and  seig- 
parchase  (sub-s.  (ii.)  )  of  quit  rents  charged  on  or  payable  out  of  the  settled    iiorial 
land,  and  (sub-s.  (v.))  in  the  purchase  of  the  seignory  of  any  part  of  the   "^K"*^* 
settled  land  being  freehold.    By  s.  18,  money  required  for  enfranchisement 
(which  appears  to  include  the  purchase  of  the  seignory  of  freehold  land,  see 
8u  3  (ii.)  )  may  be  raised  by  mortgage.    As  to  the  mode  in  which  quit  rents,  &;c., 
affecting  a  settled  estate,  and  purchased  by  direction  of  the  tenant  for  life 
with  capital  monies  of  the  settlement,  are  to  be  conveyed,  see  s.  24  of  the  Act, 
Vol  I.,  p.  490,  note. 

If  the  manor  is  vested  in  an  infant  tenant  for  life  or  in  tail  or  fee,  the  release 
of  the  quit  rents,  &c.,  may  be  made  by  the  "  trustees  "  within  the  meaning  of 
the  Act,  under  s.  59  or  60  ;  see  a  form  of  conveyance  on  sale  by  trustees  of  an 
infant's  estate  under  the  Act,  VoL  I.,  p.  486. 

Where  the  release  of  the  rents  is  made  by  the  trustees  (having  no  estate) 
under  an  express  power,  the  tenant  for  life  or  limited  owner  as  defined  by  the 
S.  L.  A.  (if  any)  would  be  a  necessary  consenting  party  under  s.  56  ;  and  the 
conveyance  would  be  by  revocation  and  appointment  of  the  use.  The  following 
is  the  substance  of  the  operative  clause  in  such  a  case,  and  it  will  also  serve  to 
*how  how  recitals  may  (as  they  in  general  should)  be  dispensed  with  : — 

"  WITNETH  that,  in  conson  of  £ as  the  pchase  moy  for  Variation 

the  rents,  reliefs,  heriots,  &  services  hinafter  mentd,  to  the  sd,  ^<>''  ™l«ase 
trees,  as  the  donees  of  a  power  of  sale  contd  in  a  certn  indre  of  express 
settlemt,  dated,  &c.,  &  made,  &c.,  pd  by  the  sd,  pchaser  (the  P®^®*"- 
rect,  &C.),  the  sd,  trees,  as  trees,  in  exercise  of  the  sd  power  of 
sale,  &  of  every  other  power,  &c.  [&  at  the  reqt  hby  testified  of 

26  2 
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i7ianoi\  3;  E.  &  F.,  trees  of  freehds,  4.  Recite  aettiemt  & 
events  {a)  by  virtue  ofwch  A.  is,  "  tenant  for  life  in  posson/'  &  B. 

&  C.  are,  **  trees  with  power  of  sale,"  of,  "  the  manor  of in  the 

Coy  of ,"  or,  "  are  trees  of  the  sd  indre  of  settlemt  for  the 

pposes  of  the  Settled  Land  Acts,  1882  to  1890 ; "  WiU  &  events 
by  virtue  of  wch  1),  is,  "  tenant  for  life  in  posson/'  &  E.&  F., 
"trees  with  power  of  sale,"  of,  "the  lands  descd  in  the  first 
schdle  hto,"  or,  "are  trees  of  the  sd  will  for  the  pposes  of  the  sd 
Acts : "  And  whas,  the  lands  descd  in  the  first  schdle  hto  are 

freehds  of  inhance  held  of  the  sd  manor  of ,  by  the  sevi 

yrly  quit  rents  hinafter  mentd,  &  reliefs  &  heriots  &  other 
services :  And  whas,  by  virtue  of  the  powers  vested  in  them 
resply  under  the  Acts,  the  sd  A.  &  D.  have  mutually  agrd  for 
the  rele  by  the  sd  A.  by  way  of  enfranchisemt  of  the  sd  quit 

rents,  reliefe,  heriots,  &  services  for  the  sum  of  £ :   And 

WHAS  the  sd  A.  has  directed  that  the  sd  sum  of  £ shl  be 

pd  to  the  sd  B.  &  C.  as  such  trees  of  the  sd  indre  of  settlemt, 
of,  &c.,  as  afsd,  &  the  sd  D.  has  directed  the  sd  E.  &  F.  to  pay 

the  sd  sum  of  £ to  the  sd  B.  &  C.  out  of  capl  moys  in 

their  hands  as  trees  of  the  sd  will  applicable  for  that  ppose, 
under  the  afsd  statute;  [^Recital  as  to  prodon  of  munimts. 
Vol.  /.,  p.  382] :  NOW  THIS  INDRE  WITNETH  that,  in 

psuance  of  such  agrmt  &  in  consou  of  the  sum  of  £ pd 

psuant  to  such  respive  dirons  as  afsd  by  the  sd  K  &  F.  to  the 
sd  B.  &  C.  (the  rect,  &c.),  the  sd  A.,  as  benefl  owner,  by  viitue 
&  in  exercise  of  the  powers  vested  in  him  under  the  a&d 
;statute,  &  of  every  other  power  in  this  behalf  him  enablg  doth 


the  sd,  tenant  for  life,  as  tenant  foi  life  under  the  sd  settlemtX 

•do  hby  absolutely  revoke  &  make  void  All  the  uses,  trusts, 

powers,  &  provons  by  the  sd  indre  of  settlemt  expd  &  decld  so 

far  as  relates  to  the  rents,  reliefs,  heriots,  &  services,  hmafter 

appted  &  assured,  &  do  hby  appt  that  All  those  annl  quit  or 

other  rents,  &c.,  payable  or  to  be  rendered  for  or  in  respt  of 

all  those  lands,  &c.,  &  of  wch  hds  the  sd,  pchaser,  is  seised  in 

fee  simple  in  posson  as  /reehd  held  of  the  manor  of in 

the  coy  of ,  &  all  other  rents,  &c.,  shl  henceforth  remain  & 

be  To  THE  USE  of  the  sd,  pchaser,  his  hrs  &  assns,  To  the 

intent,  &c/' 

(a)  See  other  forms  of  recitals,  Vol.  L,  pp.  S70  ei  seq. 
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hby,  by  the  diron  of  the  sd  D.,  grt  &  rele  imto  the  sd  E.  &  F.,    prJW.  it. 

AUi  THOSE  sevl  yrly  quit  or  other  rent«  of  £ &  £ ,  &  Release, 

all  reliefe  &  heriots  payable  or  to  be  rendered  on  death  or  Qnitrent8» 
alienon  or  orwise  in  respt  of,  &  all  manorial  &  seignorial  services     ^ 
payable  or  of  right  accustomed  in  respt  of  or  affectg  all  & 
singr  the  hds  descd  in  the  first  schdle  hto.    Savg  &  reservg  nevs 
to  the  sd  A.  &  his  succors  in  title  as  lords  of  the  sd   manor 
fealty  (6)  in  respt  of  the  sd  hds  :  To  HOLD  the  same  Unto  the  Haben- 
sd  E.  &  F.  &  their  heirs,  to  uses  of  ^viU,  see  Vol.  /.,  p.  403,  to  ^^^^ 
the  intent  that  the  same  may  be  merged  in  the  sd  hds,  &  that  will, 
the  same  may  be  reled  &  for  ever  dischged  thfrom,  &  from  all 
claims  &  demands  in   respt  thof.     [ilcW,  if  desired,  provo 
restrictg  A's  liability  on  his  implied  covta  for  title,  Vcl.  /„ 
pi  419  ;]  Achimt  &  undertakg  by  A,  to  E.  &  F.  as  to  mnniTrds 
in  second  schdle,  Vol.  /.,  p.  426.     In  wits,  &c. 

[Txvo  Schdles.J 


V. 

RELEASE  of  a  perpetual  Rentcharge  on  its  Purchase  by    prbo.  v., 
the  Owner  of  the  Estate,  so  as  to  be  kept  ooi  foot  (c). 

Parties,  A.,  owner  of  rentchge,  1 ;  B.,  owner  of  este,  2 ;  C. 

tree,  3.     Recite  creation  of,  is  devolon  of  title  to  rentchge,  Jk  Recitals. 

B.*s  title  to  este ;  And  whas  the  sd  B.  has  pd  to  the  sd  A.  the  Payment 

fid  anny,  &  all  arrears  thof  to  the  day  of  the  date  hrof,  as  the  sd  charge. 

A.  doth  hby  acknowe ;  And  whas  the  sd  B.  has  agrd  with  the  Agree- 

sd  A.  for  the  pchase  of  the  sd  anny  of  £ for  the  sum  of  "^®'**" 

£ ,  &  the  sd  B.  has  reqted  that  the  same  may  be  grted  to 

the  sd  C,  in  trust  for  him  the  sd  B.,  in  mner  hinafter  expd  : 

NOW  THIS  INDRE  WITNETH  that,  in  psuance,  &c.,  Gonson,  Wit- 

JBcct,  the  sd  A.,  as  benefl  owner,  at  the  reqt  of  the  sd  B.  doth  °®**®   " 

(b)  Fealty  is  reeerred  to  show  that  the  land  is  still  held  of  the  manor  so  as  to 
presenre  the  right  of  escheat 

{e)  There  being  other  outstanding  rentcharges  or  incumbrances  payable  paH 
foftu,  or  subsequently  created  by  a  previous  owner.  Compare  the  Precedents 
in  Vol.  I.,  pp.  467,  496. 
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hby  grt  &  assn  unto  the  sd  C,  All  that  the  sd  perpetual  anny 

or  yrly  rentchge  of  £ so  given  &  devised  to  him,  the  sd  A., 

his  hrs  &  assns,  by   the  sd  will   of  the  sd  deced,  [or, 

created  by  the  sd  indre  of,  &c.,]  as  afsd,  &  all  future  claim  & 
demand  of  him,  the  sd  A.,  &  his  hrs,  to,  or  concerng  the  sd 
anny  &  premes,  togr  with  all  powers  &  remedies  for  enforcg  & 
recoverg  paymt  thof :  To  hold  the  same  premes  Unto  &  to 
THE  USE  of  the  sd  C,  his  hra  &  assns.  Upon  trust  for  the  sd 
B.,  his  hrs  &  assns,  &  to  be  grted  &  disposed  of  from  time  to 
time  as  he  or  they  shl  direct  &  appt.  To  the  intent  that  the 
sd  anny,  &  the  fee  simple  &  inhance  thof,  may  be  kept  distinct 
from  the  sd  messes  &  lands  chged  with  the  paymt  thof,  &  the 
fee  simple  &  the  inhance  thof,  &  not  be  merged  or  extinguished 
thrin.     In  wits,  &c. 


FREC.  VI, 


Tarties. 


'Redemp- 
tion of 
improve- 
ment rent- 
"chargea 
out  of 
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money. 


VI. 

RELEASE  of  Settled  Land  by  Improvement  Covipany 
and  titeir  mortgagees  on  Redemption  of  Improve- 
ment Rentcharoe  out  q/*  Capital  MoTiey,  nnder  the 
Settled  Land  Act,  1887  (a). 

Parties,  mtgees  (hinafter  called  the  mtgees),  1 ;  Iviprovemt 
Co  (hinafter  called  the  Co),  2 ;  A,  equitable  tenant  for  life,  3  ; 
trees,  4.    Recite  absolute  order  chgiTig  lands  with  improvenit 


(a)  The  S.  L.  A.  1887  (50  &  61  Vict.  c.  30)  (passed  in  consequence  of  Rs 
Knatchhull,  27  Ch.  D.  349,  29  Ch.  D.  588)  enables  capital  money  to  be  applied 
in  ** redeeming  or  otherwise  providing  for  the  payment  of"  a  rentcharge 
(temporary  or  perpetual)  created  under  any  Act  of  Parliament  for  paying  off 
moneys  advanced  for  defraying  the  expenses  of  any  improvement "  of  a  kind 
authorised  by  the  8.  L.  A.  1882."  It  was  held  in  Re  Sudtley,  37  Ch.  D.  123, 
that  so  much  only  of  the  instalments  of  the  rentcharge  as  represents  capital  can 
be  paid  out  of  capital  money  under  that  enactment,  and  that  the  tenant  for  life 
must  bear  so  much  as  represents  interest ;  but  this  has  been  overruled,  and  it 
has  been  held  that  a  rentcharge  may  be  redeemed  by  payment,  in  addition  to 
the  balance  of  principal  remaining  unpaid,  of  a  reasonable  sum  by  way  of  bonus 
for  the  loss  of  interest  by  reason  of  the  redemption  (^Re  Egm*mt^  45  Ch.  D.  395)  ; 
and  also  that  the  tenant  for  life  may  in  lieu  of  redeeming  the  rentcharge  have 
capital  money  applied  in  payment  of  the  future  instalments  although  consisting 
partly  of  interest  (i««  Howard,  [1892]  2  Ch.  233)  ;  but  not  in  reooaping  to  him 
back  instalments  (t(.)  ;  and  this  is  not  altered  by  the  8.  L.  A.  1890  (53  ft  54 
Vict.  c.  69),  s.  15  {Rt  Dalison,  [1892]  8  Ch.  622),  and  an  order  cannot  be  made 
prospectively,  directing  capital  money  which  may  thereafter  oome  to  the  hands 
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rentchge,  mtge  \prder  of  Ct  in  an  action  for  the  admon  of  the    ^^^-  vr. 
tnista  of  the  settlemt  aiUhorisg  the  trees  to  apply  capl  moy  in  Recitals. 
redeerng  the  chge"]  :  And  whas  the  sd  A.,  who  is  the  equitable 
tenant  for  life  of  the  sd  este  under  the  sd  settlemt,  with  the 
ooncurrce  of  the  sd  pties  hto  of  the  4th  pt,  who  are  the  psnt 
trees  of  the  sd  settlemt,  has  agrd  with  the  Co  for  the  pchase  Agree- 

^  redmon  of  the  sd  improvemt  rentchge  for  the  sum  of  £ ,  redomp- 

'wch  sum  is  payable  by  the  sd  trees  out  of  capl  moy  in  their  ^®'^- 
hands  as  such  trees :  And  whas  a  sum  considerably  exceedg  Agree- 
the  amt  of  the  sd  pchase-moy  is  now  due  to  the  mtgees  under  J^q^-  ^ 
their  sd  mtge  secy,  &  they  have  agrd  to  join  hrin  upon  the  pjff^^  ^ 
terms  &  in  mner  hrin  appearg :  NOW  THIS  TNDRE  WIT-  ^^J' 

NETH  that,  in  conson  of  the  sum  of  £ now  pd  by  the  sd  nesseth. 

trees  out  of  capl  moy  in  their  hands  applicable  for  that  ppose,  Conaidera- 
by  the  diron  of  the  sd  A.  [or,  psuant  to  the  sd  order  of  Ct],  in 

mner  follg,  namely,  as  to  the  sum  of  £ pt  thof  to  the 

mtgees  with  the  approbon  of  the  Co  in  pt  dischge  of  the  moys 
owing  to  them  under  their  sd  mtge  secy  as  afsd  (the  rect,  &c.), 

&  as  to  the  sum  of  £ the  residue  thof  to  the  Co  (the  rect 

Ji  paymt,  &c.)>  the  mtgees  as  mtgees  &  by  the  diron  of  the  Co, 
iiby  assn  &  rele,  &  the  Co  aa  mtgees  hby  assn,  rele,  &  confirm  Release. 
tinto  the  sd  trees  (pties  hto  of  the  4th  pt  (6)  )  the  improvemt 
rentchge  created  by  the  sd  absolute  order  of,  &c.,  &  all  the 

of  the  trustees  to  be  applied  in  repayment  of  the  tenant  for  life  of  moneys  paid 
^y  him  in  keeping  down  such  a  rentcharge  (^Re  BrUtol^  [1893]  3  Ch.  161).  The 
payment  of  a  premium  on  a  transfer  in  order  to  obtain  a  reduction  in  the  rate 
•of  interest  at  which  the  rentcharge  is  calculated  does  not  amount  to  a  partial 
redemption  :  Jfe  Verney's  Settled  Estates,  [1898]  1  Ch.  508.  The  Act  of  1887 
:appiieB  although  the  improved  land  has  been  sold,  and  the  rentcharge  shifted  to 
<other  parts  of  the  settled  estate  (^Re  Howard\  But  it  should  be  noted  that  it 
<loe8  not  apply  to  rentchargeu  created  for  improvements  other  than  those 
authorised  by  the  Act  of  1882. 

Attention  may  here  be  caUed  to  an  error  of  common  occurrence  (though  of   As  to 
little,  if  any,  practical  importance),  in  speaking  of  improvement  rentcharges  as   Improve- 
created  under  the  Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114),  which   ^^^^  o^ 
■were  in  fact  created  under  the  Special  Acts  of  the  different  lands  improvement   T^??      ** 
•companies,  aU  of  which  were  in  existence  before  the  Act  of  1864,  and  whose 
operations  are  conducted  under  their  own  Acts,  and  not  under  the  general  Act 
•of  1864,  as  they  have  not  availed  themselves  of  the  option  given  to  them  by 
s.  54  of  the  Act  of  1864  to  adopt  that  Act  in  Lieu  of  their  special  Acts ;  the 
result  being  that  there  are  (it  is  believed)  comparatively  few  rentcharges  in 
•existence  which  have  been  created  under  the  powers  of  the  Act  of  1864.    As  to 
'ithe  registration  of  such  charges^  see  L.  T.  R.  116. 

C&)  If  A.  were  legal  tenant  for  life  the  release  would  be  to  him. 
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powera,  authorities,  rts,  &  remedies  of  the  mtgees  &  the  Co 
resply  with  referee  thto  To  HOLD  the  same  unto  the  sd  trees 
absolutely  dischged  from  all  ppal  moys  &  iatt  owiug  upon  & 
all  claims  &  demands  under  the  sd  recited  mtge  to  the  intent 
that  the  sd  rentchge  shl  sink  into  &  merge  in  the  inhance  of 
the  sd  lands  chged  thrwith  for  the  benefit  of  the  pson  or  psons 
for  the  time  being  entled  to  such  lands  resply :  [^AcknTnt  fcy 
mtgees  of  rt  to  jyrodon  of  mtge.  Vol.  /.,  p.  426,  mutatis  mtt- 
tandis'].    In  wits,  &c. 


PREC.  vir. 


Becitals. 

Settle, 
xnent. 


VIL 

EELEASE  to  Trustees  of  Marriage  Settlement  {com- 
prising Personal  Estate  in  Possession  and  Rever- 
sion, and  a  Policy  on  the  Husband's  Life)  on> 
Distribution  of  the  Trust  Funds,  with  Hue  Excep- 
tion of  Shares  belxmging  to  Infants.  The  Deal- 
ings with  the  Trust  Funds  and  other  transactions 
being  Recited  in  Detail,  and  an  Indemnity  being 
given  to  the  Trustees  in  respect  of  certain  Breaches 
of  Trust  (a). 

Parties,  A.,  husbd  &  repve  of  deced  daur,  1 ;  B.,  eldest  son  & 
also  exor  of  last  tenant  for  life,  2 ;  C.  &  D.  his  wife,  a  mamed 
daur  (6),  3  ;  E.  &  F.,  trees  of  daurs  settlemni,  4 ;  G.,  a  son,  5  ; 
H.  &  I.,  trees  of  settlenit,  6  ;  Whas  by  an  indre,  dated,  &c.,  & 
made,  &c.  (being  the  settlemt  exted  in  conson  of  a  marre  wch 
was  shortly  aftwds  solemnized  betn  the  sd  E.  &  L.),  certn  pts 

(a)  As  to  the  advisability  of  independent  legal  adyice  in  the  case  of  a  release 
executed  by  young  persons  soon  after  attaining  majority,  see  JU  Garnett,  31 
Ch.  D.  1,  'where  the  release  was  set  aside  on  the  ground  of  mistake.    The 

following  recital  may  be  inserted  :—"  And  WHAS  in  the  negotions  for, 

&the  preparon  of  these  psnts,  the  plies  hto  of  the  first pts 

were  advised  by  Messrs. ,  of ,  solors,  &  the  sd  H.  &  L. 

were  advised  by  Messrs.  ,  of ,  solors." 

(V)  Where  the  married  woman  is  absolutely  entitled  as  a  feme  eole  under  the 
M.  W.  P.  A.  1882  (as  to  which  see  pp.  87,  89,  notes),  or  for  her  separate  use 
under  the  old  law,  the  husband  need  not  concur,  unless  to  guard  against  the 
possibility  of  his  wife  having  made  a  disposition  in  his  favour,  or  to  enter  into 
ooTenants. 
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or  8bare$t  of  &  in  the  tnist  funds  &  ppty  thrin  mentd,  to  wch  trec.  vii. 

the  sd  L.  was  entled  in  mner  thrin  appearg  in  revon  expectant 

on  the  dece  of  M.  &  N.,  her  father  &  mother,  were  assned  to 

0.  &  P.  upon  the  trusts  thinafter  decld,  &  it  was  thby  decld 

that  after  the  then  intd  maiTe  the  sd  0.  &  P.,  their  exs  &  ads, 

shd  stand  possed  of  the  sd  pts  or  shares  thby  assned  when  the 

same  shd  fall  into  posson  &  be  reced,  &  also  of  the  sum  of 

£ then  seed  at  intt  by  an  indre  of  mtge  thrin  refd  to  (wch 

sum,  togr  with  the  secy  for  the  same,  had  been  transferred  to 
the  sd  O.  &  P.  by  an  indre  bearg  even  date  with  the  indre  now 

in  recital),  &  of  the  sum  of  £ Annies,  wch  had  also  been 

transferred  into  their  names,  &  of  the  moys,  stks,  funds,  & 
sees,  representg  the  same  respive  premes,  upon  trust  eir  to 
permit  the  same  to  remain  in  their  actual  state  of  investmt 
resply,  or  at  any  time  with  the  consent  of  the  sd  K.  &  L ,  or 
the  sui-vor  of  them,  &  after  the  death  of  such  survor  at  the 
discron  of  the  trees  or  tree  for  the  time  being,  to  sell,  call  in, 
&  convert  into  moy  such  respive  trust  premes,  or  any  pt  or 
pts  thof  resply,  &  to  invest  the  proceeds,  set  out  remr  of  the 
trusts  for  investmt  &  varying  investmts,  &  it  was  thby  decld 
that  the  sd  trees  or  tree  shd,  &c.,  recite  trusts  oft/ie  inconie  for 
K,  &  L.  durg  their  lives,  &  of  the  capl  after  their  dece  for  their 
issue  as  they  shd  appt,  &  in  defatdt  for  sons  at  twenty-one  & 
daurs  at  twenty-one  or  marre,  &  the  hotchpot  clause,  &  the  sd 
indre  now  in  recital  contd  the  usual  powers  &  provons  for  the 
advancemt  [&  maintence]  of  the  chin  of  the  sd  then  intd  marre 
[&  for  the  accumulon  of  the  surplus  income  of  the  expectant 
shares  of  such  chin]  durg  minority,  &  also  a  proven  for  the 
settlemt  of  any  other  ppty  to  wch  the  sd  L,  was  or  might  durg 

the  sd  intd  coverture  become  entled  of  tlie  value  of  £ or 

upwards  (except  as  thrin  mentd),  upon  trusts  correspondg  with 
the  trusts  thinbfre  decld  concerning  the  sd  trust  premes  thinbfre 
settled,  &  by  the  same  indre  the  sd  K.  assned  a  policy  of  assurce 

on  his  life  for  the  sum  of  £ ,  effected  in  the OflBce,  & 

the  moys  assured  by  or  to  become  payable  under  the  same  to  the 
sdO.  &  P.,  to  be  held  after  the  sd  then  intd  marre  upon  trusts 
correspondg  with  the  trusts  thinbfe  decld  concerng  the  sd  trust 
premes  thinbfe  settled,  save  as  regards  the  ultimate  trust  thof  in 
the  event  of  such  default  or  failure  of  chin  of  the  sd  marre  an 
thrin  mentd,  &  the  sd  indre  now  in  recital  contd  a  proven  for  the 
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apptmt  of  new  trees  thof  in  the  place  of  any  tree  or  trees  dying 
or  desirg  to  be  dischged  &  orwise  as  thrin  expd ;  And  whas 
there  were  six  chin  only  of  the  sd  marre  of  the  sd  E.  &  L., 
namely,  Q.  &  R.,  both  of  whom  died  under  the  age  of  twenty- 
one  yrs,  &  witht  havg  been  married,  a  daur,  S.,  who  inter- 
married with  the  ed  A.  in  the  yr ,  &  died  in  the  yr , 

leavg  issue  two  chin,  namely,  T.  &  U.,  both  of  whom  are  livg 
but  are  infants  under  the  age  of  twenty-one  yi's,  a  son,  the  sd 
B.,  who  has  attned  the  age  of  twenty-one  yrs,  a  daur,  the  sd 

D.,  who  intermarried  with  the  sd  C,  in  the  yr ,  &  a  son, 

the  sd  G.,  who  has  attned  the  age  of  twenty-one  yrs ;  And 

WHAS  the  sd  M.  died  in  the  yr ,  &  the  sd  N.  died  in  the 

yr ;  And  whas  shortly  after  the  death  of  the  sd  N.  the 

sum  of  £ was  reced  by  the  sd  O.  &  P.  as  the  net  amt  or 

value  (after  dedon  &  allowce  of  death  duties  &  expses)  of  the 
pts  or  shares  of  &  in  the  trust  funds  &  ppty  afsd,  wch  were 
assned  to  them  by  the  sd  L.  by  the  hinbfe  recited  indre  of 

settlemt,  &  throut  the  sum  of  £ was  pd  by  the  sd  O.  &  P. 

for  costs  wch  they  had  incurred  in  relon  to  the  sd  trust  premes, 

&  the  residue  thof,  amtg  to  £ ,  was  invested  by  them  in 

the  pchase  of  £ £ —  p.c.  India  Stk ;  And  whas  by  an 

indre,  dated,  &c.,  &  made,  &c.,  the  sd  H.  was,  under  the  power 
for  that  ppose  contd  in  the  sd  indre  of  settlemt  as  afsd,  appted 
a  tree  thof  in  the  place  of  the  sd  O.,  who  retired  from  the  sd 
trust,  &  by  the  same  indre  &  a  certn  other  indre  bearg  even 
date  thwith  (being  a  transfer  of  the  sd  mtge),  or  by  other 
appropriate  means,  the  trust  ppty  then  subjt  to  the  trusts  of 
the  sd  settlemt  was  thrupon  duly  transferred  so  as  to  be  vested 

in  the  sd  P.  jtly  with  the  sd  H. ;  And  whas  in  the  yr  the 

sd  ppal  sum  of  £ wch  was  then  invested  on  mtge  as  afsd, 

was  repd  to  the  sd   P.  &  H.,  &  was  invested  by  them,  at  the 

reqt  of  the  sd  K.  &  L.,  in  the  pchase  of shares  of  £ 

each  in  the Rly  Co ;  And  whas  it  is  considered  doubtful 

whether  such  last-mentd  investmt  was  authorised  by  the  trusts 

of  the  sd  indre  of  settlemt ;  And  whas  in  the  yr  the  sd 

P.  &  H.,  with  the  consent  in  writg  of  the  sd  K.  &  L.,  sold  two 


(r)  Generally  the  advanced  child  must  be  debited  with  interest  at  4  p.c.  pju 
from  the  time  of  distribution.  Re  Beet,  17  Ch.  D.  701 ;  Be  Dallmeyer,  [1896^ 
1  Ch.  373. 
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of  such  rly  shares,  &  applied  the  net  proceeds  thof,  amtg  to  ^^w-  vii. 
£ ,  for  the  advancemt  of  the  sd  G.,  under  the  power  for 


that  ppose  contd  in  the  sd  indre  of  settlemt ;  And  whas  the  sd  Appoint- 

P.  died  in  the  yr ,  &  by  an  indre,  dated,  &c.,  the  sd  I.  ^^^ 

was,  in  exercise  of  the  sd  power  contd  in  the  sd  settlemt,  duly  trustee. 
appted  a  tree  thof  in  his  place,  &  by  the  same  indre  the  sd 
poly  of  assurce  &  the  moys  assured  thby  were  assned  to  the 
«d  H.  &  I.  upon  the  trusts  afsd ;  And  whas  the  costs  of  &  Payment 
incidental  to  such  apptmt  &  other  expses  incurred  by  the  sd  and  trans- 
trees,  amtg  to  £ ,  were  raised  by  the  sale  of  £ ,  pt  of  J®^  J^  *""* 

the  sd  sum  of  £ Annies,  &  the  sum  of  £ — r-,  the  residue 

of  such  Annies,  &  the  sd  sum  of  £ India  Stk,  &  the  sd 

remaing  shares  of  the  sd  Rly  Co  were  duly  transferred  to  the 

sd  H.  &  I. ;  And  whas  in  the  yr the  sd  H.  &  I.,  at  the  SaJe  of 

part  of 

reqt  of  the  sd  E.  &  L.,  sold  out  eight  of  the  sd  rly  shares,  trust 

realise:  £ &  applied  the  same  in  paymt  of  certn  debts  wch  *""f?»  *»^ 

had  been  incurred  by  the  sd  B.,  who  was  then  an  infant ;  And  tion  in 
WBAS  it  is  apprehended  that  such  last-mentd  applicon  was  a  ^^^   ^ 
breach  of  trust  or  unauthorised,  but  the  sd  6.  has  agrd  to  treat 

«uch  sum  of  £ as  pt  of  the  sum  of  £ hinafter  recited 

to  have  been  appted  to  him  &  to  give  to  the  sd  H.  &  I.  such 

tele  in  respt  thof  as  is  hinafter  contd  (a) :  And  whas  the  sd  K.   D«*t;hof 

*  .    .  .  ,  tenant  for 

died  in  the  yr witht  havg  joined  the  sd  L.  in  makg  any  life  with- 

apptmt  under  the  power  of  jt  apptmt  among  the  issue  of  their  poJn*^« 
sd  marre,  given  to  them  by  the  sd  indre  of  settlemt ;  And  whas  Receipt 
shortly  after  the  dece  of  the  sd  K.,  the  sd  trees  reced  the  sum  ^^^  ^^' 

.  vestment 

of  £ in  respt  of  the  sum  assured  by  the  sd  poly  on  his  of  policy 

life  &  addons  thto,  &  invested   the  same  after   payg  throut  ^^^^y*- 

the  sum  of  £ for  costs  in  the  pchase  of  the  sum  of  £ 

£ —  p.c.  India  Stk,  makg  with  the  sd  sum  of  £ the  sum 

of  £ like  Stk  ;  And  whas  by  a  deed-poll,  dated,  &c.,  the  Appoint- 

«1  L.  appted  that  in  case  the  then  intd  marre  betn  the  sd  C.  favour  of  a 
&  D.  shd  take  place  within  six  calr  months  from  the  date  of  <l*«igliter. 

the  deed  now  in  recital,  the  sum  of  £ ,  pt  of  the  ppty  subjt 

to  the  trusts  of  the  sd  indre  of  settlemt,  shd  be  held  in  trust 
for  &  absolutely  vested  in  the  sd  D.,  her  exs,  ads,  &  assns, 
subjt  to  the  life  intt  of  the  sd  L.  thrin ;  And  whas  by  an  indre,  Marriage 

settle- 
ment  of 

(«)  This  provision  is  not  within  the  Infants'  Rebef  Act,  1874  (37  &  38  Vict.   ^"8*^^^' 
e62). 
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dated,  &c.,  &  made,  &c.  (being  the  settlemt  made  on  the  marre 

of  the  sd  C.  &  D.),  the  sd  D.  assned  the  sd  sum  of  £ ,  to 

wch  she  was  entled  by  virtue  of  such  apptmt  as  last  afrd,  to 
the  sd  E.  &  R,  their  exs,  ads,  &  assns  upon  certn  trusts  thrin 
decld  concemg  the  same,  &  it  was  thby  exply  decld  that  tbe 

sd  investmt  of  the  sum  of  £ in  the  pchase  of  the  sd  rly 

shares  was  to  be  considered,  so  far  as  regarded  the  psons 
claimg  under  the  indre  now  in  recital,  a  pper  investmt  of  the 
trust  funds  of  the  hinbfe  recited  indre  of  settlemt;  Recite  rect 

clause,  if  any,  in  D*8  settlemt ;  Apptmt  by  L.  of  £ to 

B.  &  by  the  same  indre  the  sd  L.  reled  her  life-intt  in  the 

income  of  such  sum  of  £ to  the  sd  B.  to  the  intent  that  the 

same  might  be  vested  in  him  in  posson,  &  be  inmiedly  raise- 
able;  And  whas  shortly  after  the  date  of  the  lastly  hinbfe 

recited  indre,  the  sd  H.  &  I.  raised  the  sum  of  £ by  the  sale 

of  the  sd  sum  of  £ Annies,  &  of  the  sum  of  £ India 

Stk,  pt  of  the  sd  sum  of  £ like  Stk,  &  after  paymt  throut 

of  the  sd  sum  of  £ in  dischge  of  the  duty  wch  wd  become 

payable  in  respt  thof  on  the  death  of  the  sd  L.,  they  pd  the 

sum  of  £ ,  being  the  residue  thof  to  the  sd  B.,  makg,  with 

the  sum  of  £ hinbfe  recited  to  have  been  pd  on  acct  of  the 

sd  B.,  the  sum  of  £ so  appted  to  him  as  afsd  ;  Apptmt  by 

L.  of  £ to  T,  &  U.  subjt  to  her  own  life-intt ;    Will  of  L. 

apptg  B,  exor. ;  And  whaj^  the  sd  L.  died  on,  &c.,  witht  havg 
made  any  further  apptmt  of  any  pt  of  the  sd  trust-funds  under 
the  power  vested  in  her  by  the  sd  indre  of  settlemt  as  afsd  : 
Probate;  And  whas  all  the  income  wch  accrued  from  the  sd 
trust-funds,  or  such  of  them  as  had,  for  the  time  being,  fallen 
into  posson,  up  to  the  death  of  the  sd  K.  (includg  the  appor- 
tioned pt  belonging  to  his  este  of  the  income  accrug  due  at  his 
death)  was  duly  pd  to  him,  or  his  repves,  &  all  the  income 
wch  subseqtly  accrued  from  the  sd  trust  funds,  except  such 
pts  thof  as  had  been  applied  or  disposed  of  as  afsd,  was  duly 
pd  to  the  sd  L.  durg  her  life,  as  the  sd  B.,  as  exor  of  the  sd 
L.,  doth  hby  acknowe  ;  And  whas  the  sd  H.  &  I.  have  reced 

£ in  respt  of  income  of  the  sd  trust  premes  since  the 

death  of  the  sd  L.,  &  have  pd  £ ,  being  the  apportioned 

pt  thof  wch  accrued  durg  the  life  of  the  sd  L.  to  the  sd  B.,  as 

her  exor,  as  he  doth  hby  acknowe,  &  have  applied  £ ,  the 

residue  thof,  in  paymt  of  costs  incurred  in   relon  to  the  sd 
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trust ;  And  whas  the  sd  K  &  I.  lately  sold  the  sum  of  £ ,   ^^^^'  vn. 

pt   of  the  sum  of  £— —  India  Stk,  then  remaing  in  their  Payment 
names  as  afsd,  &  have  throut  pd  the  remr  of  the  duties  amtg  ^^^®**^  ^ 

to  £ wch  became  payable  on  the  death  of  the  sd  L.  in  costs  (a). 

respt    of  the  sd   trust   premes,  &    have  retained   the  sum  of 

£ ,  being   the    residue  of  the   proceeds   of  such    sale,  in 

satisfon  of  the  remaing  costs  &  expses  incurred  by  them  in 

relon  to  the  sd  trust  &  these  psnts ;  And  whas  no  ppty,  real  No  aftep- 

or  psonal,  has  at  any  time  been  settled    under   the    provons  J|J2perty. 

contd  in  the  hinbfe  recited  iudre  for  the  settiemt  of  other  or 

after-acquired  ppty  of  the  sd  L.,  &  no  ppty,  real  or  psonal,  save 

as  hinbfe  appears,  has  at  any  time  come  to  the  hands  of  the  sd 

H.  &  I.  as  trees  of  the  sd  indre  or  (so  far  as  is  known)  become 

subjt  to  the  trusts  thof ;  And  whas  the  accts  of  the  sd  trees.  Accounts. 

showg  all  the  parlars  of  their  rects  &  disbursemts  in  relon  to 

the  sd  trust  este  &  premes,  &  the  dealgs  thwith,  from  the  date 

of  the  sd  indre  of  settiemt  to  the  psnt  time,  have  been  submitted 

to  all  the  sd  pties  hto  of  the  first  five  pts,  &  been  carefully 

examined  by  them,  &  have  been  signed  by  such  respive  pties 

in  testimony  of  their  approval  thof  (b) ;  And  whas  the  sd  H.  &  Retentloo 

I.  have  retained  the  sum  of  £ India  Stk,  wch,  at  the  price  gha^and 

of  the  day,  is  of  the  value  of  £ ,  to  answer  the  sum  so  appted  payment 

to  the  sd  T.  &  U.  {tJie  infants)  as  afsd,  &  have  transferred  the  ter*8  sSu^. 

residue  of  the  sd  stk  &  ■ shares  of  the  sd  Rly  Co  (being  togr 

at  the  respive  market  prices  of  the  day  of  the  value  of  £ ) 

to  the  sd  K  &  F.,  with  the  approbon  of  the  sd  C.  &  D.,  in  satisfon 

of  the  sum  appted  to  the  sd  D.  as  afsd,  as  they,  the  sd  C,  D.,  E., 

&  F.,  do  resply  hby  acknowe ;  And  whas  the  sd  remaing  — ; —  Transfer  of 

shares  of  the  sd  Rly  Co,  wch,  at  the  market  price  of  the  day,  are  fJ^JJ^* 

of  the  value  of  £ ,  &  wch  represent  the  portion  remaing  un-  son* 

appted  of  the  sd  trust  premes,  belong  wholly  to  the  sd  G.,  the 
sd  pties  hto  of  the  first  four  pts  being  excluded  by  the  effect  of 
the  hotchpot  clause  contd  in  the  sd  indre  of  settiemt  from  takg 
any  share   thrin,  &   such  last-mentd   rly  shares  have  accdly 


(a)  As  to  the  liability  to  saccession  daty  of  sums  advanced  onder  a  power  of 
adyanoement,  eee  JSsb  parte  Sitwellj  21  Q.  B.  D.  466. 

(b")  This  is  generally  more  conyenient  than  scheduling  the  accounts.  A 
separate  statement  of  account  referred  to  in  the  release  so  as  to  form  part  of  it 
was  formerly  (under  the  head  "  schedule  "  in  the  Stamp  Act,  1S70)  chargeable 
with  a  lOf.  stamp  ;  but  this  is  not  so  under  the  Act  of  1891. 


■Btisfied 
with  dis- 
tribution. 


Agree- 
mant  for 


been  transferred  by  the  sd  H.  &  I.  to  the  ad  G.,  as  he  doth 
hby  acknowe ;  And  whas  the  sd  aevi  pties  hto  of  the  first  five 
pts  are  satisfied  with  the  applicon,  disposon,  divoD,  &  distriboD 
of  the  sd  tr  jst  este  &  premes  hinbfe  recited  to  have  heen  made, 
is  that  each  divon  &  distribon  is  in  full  aatisfon  of  their  respive 
sliares  &  intts  thrin  under  the  sd  indre  of  settlemt  [save  as 
regards  any  further  share  or  shares  wch  may  brafter  accrue  to 
them  resply  as  hinafter  mentd] ;  And  whas  bfe  the  sevl  paymts 
&  transfers  lastly  hinbfe  recited  were  made,  it  was  stipulated 
&  agrd  that  the  rele  &  indemnity  hinafter  contd  ahd  he  made 
&  given ;  NOW  THIS  INDRE  WITNETH  that,  in  psuance 
of  the  sd  agrmt,  &  in  conson  of  the  sevl  paymts  &  transfers 
so  made  as  afsd,  &  of  the  premes,  the  sd  A.,  B.,  C,  D.,  E., 
F.,  &  G.  (a)  [or,  the  sd  respive  pties  hto  of  the  first  five  ptsj 
(the  ad  B.  concurrg  hrin  as  well  in  respt  of  his  own  benefl 
iott  in  the  premes  as  in  bis  character  of  exor  of  the  sd  L.), 
do  &  each  &  every  of  them  doth  hby  absolutely  rele,  &  for 
ever  discbge  the  sd  H.  &  I.,  &  each  of  them,  their,  &  each  of 
tbeir  hrs,  exs,  &  ads  [&  also  the  sd  0.,  his  hrs,  ezs,  &  ads, 
este  &  eflects,  &  the  este  &  effects  of  the  sd  P.  deced  (6)3 
from  the  moys,  stks,  funds,  shares,  &  sees  so  pd  or  trans- 
ferred by  the  sd  H.  &  I.,  or  the  trees  for  the  time  being  of 
the  sd  indre  of  settlemt  to  the  sd  B.,  R,  F.,  &  G.,  as  hinbfe 
mentd,  &  all  other  the  trust  este  &  ppty  comprd  in  or  wch 
is  or  has  at  any  time  been  subjt  to  the  trusts  of  the  sd  indre 
of  settlemt,  &  the  intt,  divds,  &  income  thof,  &  every  pt 
tbof  resply,  &  from  all  actions,  pcdgs,  claims,  &  demands, 
in  relou  thto,  or  orwise  under  the  trusts  of  the  sd  indre  of 
settlemt  [or  any  sale,  investmt,  paymt,  allowce,  acct,  or 
thing,  whatsr  at  any  time  made,  done,  exted,  omitted  w 
neglected  by  the  sd  H.  &  I.,  or  the  trees  or  tree  for  the 
time  being  of  the  sd  settlemt,  or  any  or  eir  of  them,  in  or 


(a)  Tbe  tnuUes  of  tbe  anb-eettlement  might,  in  the  absence  of  ezpras 
authority  in  tbeii  Bettlement  to  give  &  release,  object,  and  they  conld  ont  be 
jequired,  to  do  bo  C«ee  Bt  Cater,  S5  Beav.  386) ;  In  that  cage  they  will  concur  in  the 
deed  merely  for  the  pnrpoee  of  aclcnowledging  the  receipt  of  the  share  p»id  to 
them,  hftige  powers  of  settling  accoimU.  compromising  and  gifing  relemses, 
&c.,  are  given  to  executors  and  trustees  by  the  T.  A.  1893,  B.  31,  which  applies 
to  trusta  created  before  as  well  as  since  the  Act. 

(fi)  Words  releasing  retired,  and  tbeestates  of  deceased,  tnuteeaue commonly 
and  properly  inserted. 
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about  the  exon  of  the  trusts  thof,  whether  hinbfe  specifically  pr«c,  vii. 
mentd   or  refd   to   or  not],   or  for  or  in   respt   of  anything 
relatg  to  the  premes,  And  each  of  them  the  sd  respive  pties  hto  Covenant 
of  the  first  five  pts  as  to  his  or  her  own  acts  only  doth  hby  covt  ^^, 
with  the  sd  H.  &  I.  &  their  respive  exs  &  ads,  that  they  the  sd  brances. 
covtg  pties  resply  have  not  done  or  been  pty  or  privy  to  any- 
thing whby  the  respive  shares  &  intt  of  the  sd  covt  pties  in 
the  sd  trust  este  &  premes  are    or    may    be    in    any  mner 
incumbered  or  affected  save  as  hinbfe  appears  or  whby  they 
are  resply  disentled  to  share  in  the  divon  &  distribon  of  the  sd 
trust  este  &  premes  in  mner  hinbfe  appearg:    AND   THIS  Covenant 
INDRE  ALSO  WITNETH  that,  in  psuance  of  the  sd  agreemt,  Jemnity 
&  in  conson  of  the  premes,  the  sd  A.,  B.,  C,  D.,  &  G.  do  hby  in  respect 
jtly,  &  each  of  them  doth  hby  sevlly  covt  with  the  sd  H.  &  I.,  of  trust. 
tbeir,  &  each  of  their,  exs  &  ads,  that  they,  the  sd  covtg  pties, 
&  every  of  them,  their  &  every  of  their,  hrs,  exs,  &  ads,  will  at 
all  times  hrafter,  keep  indemnified  the  sd  H.  &  L,  &  each  of 
them,  their  &  each  of  their,  hrs,  exs,  &  ads,  &  also  the  sd  O., 
his  hrs,  exs,  &  ads,  este  &  effects,  &  the  este  &  effects  of  the  sd 
P.,  deccd,  from  all  actions,  pcdgs,  claims,  &  demands  on  the  pt 
of  any  pson  or  psons  whomsr,  &  all  costs,  damages,  &  expses 

whatsr  by  reason  of  the  investmt  of  the  sd  sum  of  £ in 

the  pchase  of  the  sd  rly  shares,  or  the  subseqt  retention  of  the 
sd  investmt,  or  any  pt  thof  (c).     If  the  appivit  to  T,  &  U.  (the 


(c)  Where  one  of  the  shares  under  a  settlement  or  will  has  been  settled  by  an 
instrument  not  condoning  a  breach  of  trust  previously  committed,  a  covenant 
of  indemnity  by  some  of  the  persons  sui  juris  interested  under  the  sub-settle- 
ment should  be  inserted  as  follows :  "  AND  THIS  INDRE  FURTHER 

WITNETH  that,  in  psuance  of  the  sd  agrmt  in  this  behalf,  & 
in  conson  of  the  premes,  jt  &  sevl  covts  by  covtora  with  trees, 
that  they  the  sd  covtg  pties,  &  every  of  them,  their,  &  every  of 
their,  hrs,  exs,  &  ads,  will  at  all  times  hrafter  keep  indemnified,  Covenant 
the  sd  tre€8y  &  each  of  them,  their,  &  each  of  their,  hrs,  exs,  &  5^^^^^ 

ads,  &  also  the  este  &  eflFects  of  the  sd deced,  from  all  against 

actions,  pcdgs,  claims,  &  demands,  whatsr,  on   the  pt  of  any  ^^ 
pson  or  psons  claimg  under  the  sd  indre  of  settlemt  of,  &c.,  the 
mib'Settlemt,  by  reason,  or  in  respt  of  [the  sd  investmt  in  rly 
shares,  or  the  retention  of  such  investmt,  or  as  the  case  may 
6el  &  from  all  costs,  damages,  &  expses,  occasd  by  any  such 

action,  pcdg,  claim,  or  demand."      A  general  covenant  of  indemnity  by 
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infanta)  was  not  absolute,  so  that  a  further  share  may  accrwe 
to  the  releg  ptles,  add  Provd  alwafs,  &  it  is  hby  agrd  &  decld 
that  the  rele  hinbfe  coDtd  shl  not  extend  to  any  share  or  shares 
of  the  sd  trust  ppty  wch  may  hrafter  accrue  to  any  of  the  sd 
pties  hto  of  the  first  five  pts,  or  their  respive  exs,  ads,  or  assns, 
by  reason  of  the  sd  T.  &  U.,  or  eir  of  them,  dying  witht 
attaing  a  vested  intt  under  the  sd  deed  of  apptmt,  &c.  Is 
WITS,  &c.  (a). 

the  beneficiaries  (each  as  to  his  own  share)  is  sometimes  added,  in  the  following 
form,  but  this  is  of  little,  if  any,  value,  unless  it  be  as  a  protection  to  the 
trustees  against  the  possibility  that  incumbrances  may  have  been  created  on 
some  of  the  shares,  of  which  notice  may  have  been  given,  but  that,  owing  to  a 
change  of  trustees  or  solicitors,  or  otherwise,  such  notice  has  not  reached  the 
present  trustees.  As  to  the  variations  in  brackets  having  reference  to  married 
women,  see  p.  408,  note  (6) : 

"AND  THIS  INDRE  ALSO  WITNETH  that,  in  psuance 
of  the  sd  agrmt,  &  in  conson  of  the  premes,  each  of  them,  the 
sd,  covtors,  as  far  as  relates  to  the  share  to  wch  he  [or  she]  [or 
his  wife]  is,  or  claims  to  be,  entled  in  his  [or  her]  own  rt  [or  in 
rt  of  his  wife]  in  the  sd  trust  premes,  doth  hby  coVt  with  the 
sd,  trees,  &  each  of  them,  their,  &  each  of  their,  hrs,  exs,  &  ads, 
that  they,  the  sd  covtg  pties,  &  every  of  them,  their  &  every  of 
their,  hi*s,  exs,  &  ads,  will,  from  time  to  time,  &  at  all  times 
hrafter,  keep  indemnified,  the  sd,  trees,  &  each  of  them,  their, 
&  each  of  their,  hi-s,  exs,  &  ads,  &  also  the  este  &  effects  of  the 

sd  ,  deced,  fix)m  all  actions,  pcdgs,  claims,  &  demands,  in 

respt  of  the  moys,  stks,  funds,  shares,  &  sees  so  pd,  or  transferred 
by  the  sd  trees,  as  hinbfe  recited,  or  other  the  trust  este  ppty  & 
premes  comprd  in,  or  now  or  at  any  time  subjt  to  the  trusts  of 
the  sd  indre  of  settlemt  of,  &c.,  or  the  intt,  divds,  or  income 
thof,  or  any  pt  thof  resply,  or  orwise,  under  the  trusts  of  the 
sd  indre  of  settlemt,  [or  any  sale,  investmt,  paymt,  allowce,  act, 
or  thing  whatsr,  at  any  time  made,  done,  exted,  or  omitted  by 
the  sd  trees  or  tree  for  the  time  being  of  the  sd  settlemt,  or  eir 
or  any  of  them,  in  or  about  the  exon  of  the  trusts  thof,  whether 
hinbfe  specifically  mentd,  or  refd  to,  or  not],  &  from  all  costs, 
damages,  &  expses,  to  be  occasd  by  any  such  action^  pcdgi 
claim,  or  demand,  as  afsd,  or  orwise  in  respt  of  the  premes." 

(a)  If  the  settlement  on  K.'s  marriage  had  taken  effect  after  the  4th  August, 
1S94,  the  entirety,  or  if  that  settlement  had  taken  effect  before  the  5th  August, 
1S94,  and  the  settlement  of  D/s  share  had  taken  effect  after  the  4th  Angnst^ 
that  share,  would  be  liable  to  settlement  estate  duty,  and  the  recitali  would 
require  to  be  altered  :  F.  A.  1S9I,  ss.  6,  21  (4). 
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vm. 


RELEASE   and   general   Covenant  of  Indemnity  to  prec.  vm. 
Trustees    of  SettleTnent   comprising   Personalty 
and  Rral  Estate  conveyed  in  Trust  for  Sale. 

Parties,  A.,  son,  1 ;  6.  &  C,  his  wife,  daur,  2 ;  D,  &  R, 
siu^vi'iig  trees,  3.    Becital  of  convce  of  real  este  in  trust  for  Recitals. 
sale  &  setHeTnt   of  even  date  on  marre  of  F,  &  0.  settlg  Settl©- 

f Annies,  &  proceeds  of  sale  of  real  este  on  wife  &  ™®°*' 

hushi  successively  for  life,  with  rem/r  as  wife  shd  appt,  with 
remr  for  chin  eqlly  at  twenty-one,  Jkc,  &  power  of  advancemt, 
&  containg  covt  by  L.,  wife*s  father,  to  pay  gross  swra  on  his 
death,  with  intt  in  Tneantime  to  be  held  on  similar  trusts; 
powers  to  appt  new  trees ;  And  whas  the  sd  G.  died  on  the  Death  of 
day  of witht  havg  exercised  the  sd  power  of  apptmt  fo^ufe. 


by  the  sd  indre  of  settlemt  given  to  her  as  afed  ;  Death  of  F,, 
havg  rtiade  a  will  apptg  A.  exor ;  Probate ;  And  whas  there  Family, 
have  been  issue  of  the  sd  marre  betn  the  sd  F.  &  O.,  three 
chin,  &  no  more,  namely,  the  sd  A.,  who  has  attned  the  age  of 
twenty-one  yrs,  the  sd  C,  who  intermarried  with  the  sd  B.  on 

the day  of ,  &  has  since  attned  that  age,  &  H.,  who 

attned  the  age  of  twenty-one  yrs  on  the  day  of  ; 

And  whas  the  sd  L.  died  on,  &c.,  in  the  lifetime  of  the  sd  G.,  Death  of 

&  the  sd  sum  of  £ by  the  hinbfe  recited  indre  covted  to  ^J.^^^  ^^^ 

be  pd  by  him  the  sd  L.,  was  on  the day  of pd  to  the  payment 

sd  trees,  &  invested  by  them  on  the day  of ,  in  the  mentor  " 

pchase  of  debs  of  £ each  of  the  Rly  Co  :  And  ®**°^    , 

Hecured 

WHAS  the  intt  payable  durg  the  life  of  the  sd  L.,  on  the  sd  ppal  by  bis 

sum  of  £ ,  &  all  the  intt  payable  thron  after  his  dece.  was  c<>^«^"^^ 

duly  pd  by  him  or  his  exor,  &  was  reced  by  the  sd  G.;  And  whas  Advance- 
in  the  yr the  sum  of  £ ,  pt  of  the  sum  of  £ ^d.^  * 

Annies  comprd  in  the  sd  indre  of  settlemt,  was,  with  the  consent 
in  writg  of  the  sd  F.,  sold  by  the  sd  trees,  &  the  proceeds  thof 
applied  for  the  advancemt  of  the  sd  A. ;  Death  of  -H.,  havg 
node  a  wiU  bequeathg  her  residy  este,  "  wch  included  her  share 
&  intt  under  the  sd  settlemt,"  to  A,  &  C.  eqlly,  &  cipptg  A. 
exor ;  Death  &  probate ;  Deaths  of  /.  cfe  K,,  two  of  the  trees, 
&  apptmt  of  D.  &  E,  trees  in  their  place  of  the  settlemt  & 
deed  of  even  date,  &  transfer  of  trust  este;   Death  of  M., 
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the  remaing  origl  tree ;  And  whas  the  whole  of  the  hds  by 
the  sd  itidre  of  even  date  with  the  ad  settlemt  conveyed  in 
trust  for  sale  as  afsd  have  beea  retained  unsold ;  And  whas 

the  ed  £ ■  Annies  were  in   the  yr  1888  converted  by 

Act  of  Farliamt  into  £ 2J  p.c  Conaold  Stk ;  And  whas 

under  the  trusts  of  the  sd  indre  of  settlemt  (as  hiohfe  appears] 
upon  the  dece  of  the  sd  F.,  the  sd  A.  became  entled  in  posson 
to  one  eql  third   pt   of   the  sd  trust  ppty  (subjt  to  bringing 

into   acct    the   sum  of  £ applied  for  his    advaacemt    at 

afsd,  &  to  the  paymt  of  duty),  &  the  sd  C,  or  the  sd  B.  in 
her  rt,  became  entled  in  posson  to  anor  eql  third  pt  thol 
(subjt  to  duty):  And  whas  the  funl  &  testy  expses  &  debts 
of  the  sd  H.  have  been  fully  pd  &  satisfied,  &  by  virtue  ol 
the  beqts  contd  in  her  sd  will,  the  sd  A.,  and  the  sd  C,  [or  the 
sd  B.  in  her  rt],  are  benefly  entled  in  eql  shares  to  the  oue- 
tbird  share  of  the  sd  H.  in  the  sd  trust  ppty  (subjt  to  succon 
duty,  &  subjt  also  to  the  paymt  of  the  duties  payable  undei 
the  will  of  the  sd  H.) ;  And  wha8  all  the  divds  &  rents  of  the 
nd  trust  ppty  up  to  the  death  of  the  sd  G.,  inclusive  of  the 
apportioned  pt  of  the  divds  and  rents  wch  became  due  aftei 
her  dece,  were  duly  pd  to  her  or  to  the  sd  F.,  as  her  admor,  & 
all  divds  &  rents  thof  subseqtly  to  such  death,  &  up  to  tbf 
death  of  the  sd  F.,  inclusive  of  the  apportioned  pt  of  the  divds 
&  rents  accrug  after  his  death,  were  duly  pd  to  him  or  the  s<j 
A-,  as  his  exor,  as  the  sd  A,  doth  hby  ackoowe ;   And  WHAi 

the  sum  of  £ ,  pt  of  the  sd  sum  of  £ 2J  p.c.  Console 

Stk,  has  been  sold  by  the  sd  D.  &  E.,  &  the  proceeds  thof 

togr  with  the  divds  &  rents,  amtg  to  £ ,  wch  have  accruec 

on  the  sd  ti'ust  ppty  since  the  death  of  the  sd  F.,  have  beei 
applied  in  paymt  of  the  duties  payable  iu  respt  of  the  sd  trusi 
ppty  on  the  death  of  the  sd  F.,  &  the  costs  of  &  incidental  t( 
the  preparon  &  esoQ  of  these  psnts  or  orwise  leiatg  to  tbt 
windg  up  of  the  sd  trust ;  AND  whas  all  duties  payable  on  th< 
death  of  the  sd  H.  have  been  duly  pd ;  And  whas  the  sd  fadi 

situate  at have  been  valued  by at  the  sum  of  £ 

wch  sura  it  has  been  'agrd  shl  be  taken  as  the  value  thof  foi 
the  ppose  of  the  divoo  of  the  sd  trust  ppty ;  And  wuas  tb( 

market  value  of  the  sum  of  £ 2|  p,c,  Consold  Stk  (beinj 

the  sum  remaiug  after  such  sale  as  afsd),  &  of  the  sd  £ 

Rly  Debs  at  the  price  of  the  day  is  £ &  £ resply 
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And  whas  it  has  been  agrd  that  the  sd  hds  &  the  sum  of  £ ^t^^-  v"i- 

2t  p.c.  CoDsold  Stk,  wch  togr  amt  in  value  to  the  sum  of  £ Agree- 

(being  the  amt  of  the  total  share  of  the  sd  A.  in  the  sd  trust  ^^^y^'^of 

ppty  after  acctg  for  the  sum  of  £ applied  for  his  advancemt  estate. 

as  afsd),  shl  be  appropriated  to  him,  &  that  the  sum  of  £ 

like  Stk,  &  the  sd  sum  of  £ Rly  Debs,  amtg  togi-  in  value  to 

the  sum  of  £ (being  the  amt  of  the  total  share  of  the  sd  C. 

in  the  sd  trust  premes),  shl  be  appropriated  to  her ;  And  whas  Convey- 
by  an  indre  bearg  even  date  hwith,  &  made,  &c.,  the  sd  hds  have  J^^estate 
been  conveyed  by  the  sd  D.  &  E.  with  the  concurrce  of  the  sd  to  son. 

B.  &  C.  to  the  sd  A.  (a) ;  And  whas  the  sd  sum  of  £ 2J  p.c.  Ip^^^ 

Consold  Stk  has  been  transferred  by  the  sd  D.  &  E.  to  the  sd  j^^j^^. 

A.,  &  the  sd  sum  of  £ like  Stk  &  £ Riy  Debs  have  ment  for 

been  transferred  by  the  sd  D.  &  E.  to  the  sd  B.,  with  the 
consent  of  the  sd  C,  as  they  the  sd  A.,  B.,  &  C.  do  hby  acknowe ; 
And  whas,  bfe  the  convce  &  transfers  afsd  were  made,  it  was 
agrd  that  the  rele  &  indemnity  hinafter  contd  shd  be  given  & 
exted :  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  agrmt  &  in  eonson  of  the  premes  the  sd  A.  (as  well  in 
respt  of  his  benefl  intt  as  in  his  character  of  exor  of  the  sd  H.  & 
F.  resply),  &  the  sd  B.  &  C.  do  &  each  of  them  doth  hby  rele  &  Release, 
dischge  the  sd  D.  &  E.,  &  each  of  them,  their,  &  each  of  their, 
his,  exs,  &  ads,  &  also  the  estes  &  effects  of  the  sd  I.,  K.,  & 

M.  resply,  from  the  sd  respive  sums  of  £ &  £ 2f  p.c.  . 

Consold  Stk,  &  £ Rly  Debs  so  transferred  to  the  sd  A.  &  B. 

resply  as  afsd,  &  from  the  sd  lids  &  the  moys  to  arise  from  the 
sale  thof,  &  from  all  actions,  pcdgs,  claims,  &  demands  whatsr, 
for  or  in  respt  of  the  same  resply,  or  the  trust  ppty  comprd  in 
or  at  any  time  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  or 
the  sd  indre  of  even  date  thwith,  or  the  divds,  intt,  rents,  or 


(a)  The  election  of  all  the  parties  to  take  the    property  as  real  estate  Election  to 
discharged  from  the  trost  for  sale  would  be  evidenced  by  the  conveyance,  which  take  as 
it  seems  must  be  acknowledged  by  the  married  woman  for  that  purpose,  unless  '®^  estate, 
she  is  entitled  for  her  separate  use  under  the  old  law,  or  the  M.  W.  P.  A.  1882 
(as  to  which,  see  p.  89,  note)  ;  Franks  v.  Bollans,  L.  R.  3  Ch.  Ap.  717  (com- 
promised after  the  hearing  before  the  Lords  Justices ;  see  Re  Clinton's  Tmst, 
L.  B.  13  £q.  301).    But  the  allotment  of  the  real  estate  to  some  of  the 
heneficiaries  would  be  best  effected  by  the  trustees  conveying  it  to  them  at  the 
valuation  price  under  the  trust  for  sale  ;  which  would  render  the  concurrence  of 
the  other  beneficiaries  unnecessary ;  though  it  would  involve  the  payment  of 
ad  valorem  stamp  duty.    See  as  to  the  duration  and  determination  of  trusts  for 
aale,  32  Sol.  J.  729. 
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pRBc.  VIII.  annl  pi-oduce  thof,  or  aoytfag  in  anywise  relatg  to  the  trusts  of 
the  sd  settlemt  or  the  sd  indre  of  even  date  thvith,  or  the 
prenies  (a) ;  Govt  by  A.,  B.,  &  0.  agst  incumbcea,  p.  414 :  AND 
THIS  INDRE  FURTHER  WITNETH  that  in  psuance  of  the 
sd  agnnt  &  in  connon  of  the  premes  the  sd  A.  &  B.  do  hb;  jtl; 
.CaTanant  &  sevlly  cort  with  the  sd  D.  &  K,  their  exs  &  ads,  Sc  with  each 
ni^fjv!''  °^  them,  his  exe  &  ads,  that  they  the  sd  covtg  pties  resply  will 
at  all  times  hrafter  effectually  keep  indemnified  the  sd  D.  &  K. 
Si  each  of  them,  their  &  each  of  their,  hrs,  exs,  &  ads,  agst  all 
actions,  pcdgs,  claims,  &  demands  on  the  pt  of  any  pson  oi 
psnns  whomsr,  &  from  all  costs,  damages.  Si  expses  in  respt  ol 
the  trust  este  &  ppty  now  or  at  any  time  comprd  in  or  subjt  tc 
the  trusts  of  the  sd  indre  of  settlemt,  or  the  divds,  iotts,  rents 
or  annl  produce  thof,  or  any  pt  thof  resply,  or  an}^hiDg  done  oi 
omitted  by  the  sd  D.  &  E.,  or  the  sd  I.,  K.,  &  M.,  or  any  of  tfaem 
in  the  exon  of  the  trusts  of  the  sd  indre,  or  anythg  in  anywise 
relatg  to  the  premes.     In  wits,  Sic. 


IX. 

RELEASE  to  the  Trustees  of  a  Marhiaoe  Settlemeiti 
cii  the  Final  Distribution  o/  the  trust  funds.  A 
Short  Form.  Th&  Dealings  vAth  the  trust  fund^ 
being  Shown  by  a  Schedule.  Variations  wher^ 
an  Indemnity  is  given. 

Parties,  A,  "  &  B.,  a  cfaur,  Wia  wife,"  1 ;  0.  &  D.,  trees  of  B.'. 
aettlemt,  2  ;  E.,  a  son,  3 ;  F.,  a  eon,  4 ;  G.,  exor  of  last  tenati 
for  life,  5  ;  K.  &  L.,  trees  of  aettlemt,  6 :  Whas  by  an  indn 
dated.  Sec,  Se  made,  &c.  (being  the  settlemt  made  on  the  mam 
of  the  sd  M.  &  N.),  it  was  decld  that  the  sd  X.  &  Y.,  or  othe 
the  trees  or  tree  for  the  time  being  of  the  sd  indre,  shd  after  th. 
sd  marre  eir  allow  the  stks,  funds,  &  sees  tbria  mentd,  thi 
parlars  whof  are  specified  in  the  schdle  hto,  to  remain  in  thei 

(it)  For  a  fuller  form  of  release,  see  the  last  Precedent. 

(i)  Ab  to  the  insertion  of  a  general  covenant  of  indemnitj,  see  abort 
p.  lie,  note. 
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actual  state  of  investint,  or  sbd  at  any  time  or  times,  with  the  pr>c«  iz. 
consent  of  the  sd  M.  &  N.,  or  of  the  survor  of  them,  &  after  the 
death  of  such  survor,  at  the  discron  of  the  sd  trees  or  tree  for 
the  time  being,  sell  the  same,  but  as  to  certn  pts  thof,  wch  were 
then  revonary  or  contingent,  not  until  after  the  same  shd  have 
fallen  into  posson,  &  invest  the  proceeds  in  any  of  the  sees  thrin 
mentd,  wch  included,  among  others,  the  sevl  sees  into  wch  the 
investmts  of  the  sd  trust  premes  were  from  time  to  time  trans- 
posed, as  appears  from  the  sd  schdle  hto,  &  shd,  &c.,  trusts  to 
pay  income  to  M.  &  N.j  &  the  survor  for  life,  remr  for  their 
i88V£  as  they  or  survor  shd  appt,  in  default  for  chin  at  twenty* 
one,  dCy  &  hotchpot,  advanc&mt,  mice,  &  accumvZon  dauses; 
BedtdLs  as  to  issue  of  maire  &  Toarre  of  daur ;  Apptmt  of  K. 
&  L.  trees  in  place  of  X.  <k  Y,  on  their  retiremt,  &  transfer  of 
trust  este ;  Apptmi  of  M,  &  N,  of  pt  of  trust  funds  to  B.  on  her 
murre,  &  assnmt  thof  to  0.  &  D,,  her  trees ;  Death  of  M, ; 
Apptnit  by  N.  after  M's  death  to  E. ;  Will  of  JT.  apptg  G.  exor, 
death  &  probate ;  And  whas  the  first  pt  of  the  schdle  hto  Ezpkna- 
contains  a  full  &  parlar  acct  &  statemt  of  the  trust  este  &  ppty  ^hediile. 
origUy  comprd  in  or  subjt  to  the  hinbfe  recited  indre  of  settlemt 
of,  &a,  &  of  all  sales  &  transposons  of  the  investmt  tiiof,  &  of 
all  the  rects,  paymts,  and  disburse mts  of  the  sd  trees  or  tree  for 
the  time  b^ing,  in  respt  of  the  capl  of  the  sd  trust  este  & 
premes,  &  alsp  (since  the  dece  of  the  sd  N.)  in  respt  of  the 
income  thof;  And  wuas  the  second  pt  of  the  sd  schdle  shows 
the  parlars  of  the  trust  este  &  ppty  now  remaing  subjt  to  the 
trusts  of  the  sd  settlemt,  &  the  mode  in  which  the  same  is 
distributable;  Add  recitals  as  to  any  mres  requirg  to  be 
specially  noticed ;  And  whas  the  sd  pties  hto  of  the  first  five  Approval 
pts  have  carefully  examined  the  accts  contd  in  the  sd  schdle  coonta. 
hto,  &  are  satisfied  thwith ;  And  whas  ail  income  payable  to  Applica- 

the  sd  M.  dure  his  life,  &  since  his  dece  to  the  sd  N.,  in  respt  ?°°  °^ 

&  '  1  o  income. 

of  the  sd  trust  premes,  has  been  duly  accted  for  &  pd,  as  the  sd 
G.  doth  hby  acknowe ;  And  whas  the  sd  K.  &  L.  have,  at  the  Agree- 
reqt  of  the  sd  sevl  pties  hto  of  the  first  four  pts,  agrd  to  make  SlsSibu- 
the  sevl  paymts  &  transfers  mentd  in  the  second  pt  of  the  sd  ^^^  ^^ 
schdle  hto  upon  havg  such  rele  as  is  hinafter  contd ;   NOW  ^. 
THIS  INDRE  WITNETH  that  in  psuance  of  such  agrmt,  &  in  neL^th. 
conson  of  the  sevl  paymts  &  transfers  mentd  in  the  second  pt 
of  the  sd  schdle  havg  been  made  by  the  sd  K.  &  L.,  at  the  reqt 
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pnEo.  IX.  of  the  sd  sevl  pties  hto  of  the  first  five  pts,  as  they  do  resply 
hby  acknowe,  They,  the  sd  sevl  pties  hto  of  the  first  five  pts  (a), 
accdg  to  their  sevl  &  respive  rts  &  intts,  do,  &  every  of  them 

Release,  doth  hby  rele  the  sd  K.  &  L.,  &  also  the  sd  X.  &  Y.,  &  every  of 
them,  their,  and  every  of  their  hrs,  exs,  ads,  estes  &  effects,  from 
all  actions,  pcdgs,  claims  &  demands,  in  respt  of  the  trust  este  & 
ppty  comprd  in  or  at  any  time  subjt  to  the  trusts  of  the  sd  indre 
of  settlemt  of,  &c.,  or  any  pt  thof,  or  of  any  of  the  acts,  mres, 
&  things  mentd  or  implied  in  the  sd  schdle  hto,  or  orwise  in 
relon  to  the  premes  (b).     In  wits,  &c. 

The  Schdle  refd  to  in  the  above-written  indre. 
{^Schdle  of  accts  in  two  ptsJ] 


FUEC.  z. 


X. 

RELEASE  to  the  Trustees  of  a  Will  in  respect  of 
Settled  Stock  Sold  and  Paid  at  the  request  of 
tlie  beneficiaries  to  Trustees  of  a  Settlement. 
A  concise  form. 

Parties,  A.,  1  ;  B.,  2 ;  C.  &  D.,  3 ;  K  &  F.,  4,    Whas  the 
sd  E.  &  F.  as  trees  under  the  will  of  K.,  dated  &c.  &  proved  &c., 

recently  sold  £ Stk  standg  in  their  names  &  held  under 

the  sd  will  on  trust  for  paymt  of  the  divds  thof  to  the  sd  A. 
durg  his  life,  &  subjt  thto  on  trust  for  the  sd  B.  absolutely,  & 

pd  the  net  proceeds  thof»  amountg  to  £ ,  to  the  sd  C.  &  D. 

as  trees  of  an  indre  &c.,  whby  the  sd  B.  assned  to  the  sd  C. 


(d)  As  to  the  trustees  of  the  daughter's  settlement  joining  in  the  release,  see 
p.  414,  not«. 
Short  (^)  '^^^  following  is  a  very  short  form  of  release  and  indemnity  combined  : 

clause  of  "NOW  THIS  INDRE  WITNETH  that  in  conson  of  the 
indemnity  premes  the  sd  beneficiaries  do  resply  hby  rele  &  covt  to  keep 
combined,  indemnified  the  sd  trees  resply  &  their  respive  hrs,  exs,  & 
ads  from  &  agst  all  claims,  demands,  actions,  pcdgs,  costs, 
damages,  &  expses  wch  may  or  might  be  made  or  arise  in  relon 
to  ^he  sd  trust  premes  or  any  pt  thof  or  anythg  done  or 
omitted  by  the  sd  trees  in  respt  thof" 
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&  D.  his  share  of  the  ppty  subjt  to  the  trusts  of  the  sd  will,  &    '»^sc  x^ 

such  sale  fc  paymt  were  made  at  the  reqt  of  the  sd  A.,  B.,  C,  & 

D.  with  the  iotent  to  extinguish  all  intt  uoder  the  sd  will  of 

the  sd  A.  &  B.  in  the  same  Stk  or  the  proceeds  tbof,  on  an  agrmt 

that  such  release  as  is  hinafter  contd  shd  be  extd:  NOW  THIS 

INDRE  WITNETH  that  iu   psiiance  &c.,  &  in  conson  of  the 

premes,  the  sd  A.,  B.,  C,  &  D.  resply  release  the  sd  E.  &  F.,  & 

each  of  them,  from  the  sd  Stk  sold  as  afsd,  &  the  pods  &  income 

thof,  &  from  all  intt  &  pcdgs  by  reason  of  such  sale  &  paymt, 

or  orwise  in  relation  to  the  preiftes.     In  wits,  &c. 


XL 

RELEASE  by  Besibuart  Legatees  to  Executors  and  pbec.  xl 
Trustees  of  a  Will  comprising  Real  and  Personal 
Estate,  Except  as  to  Certain  Trust  Funds  ;  a  Fund 
being  Retained  for  the  Indemnity  of  the  Execwtors, 
in  respect  of  Liabilities  under  Leases. 

pAKTiEs.k.,  B.,  "&  C,  his  wife,"  D.,  E.,  "&  F.,  his  wife," 
residy  legatees  &  husbds  of  married  women,  1  (c)  ;   G.  &  H., 
eocs  &  trees,  2.     Recite  Will  givg  legacies  &  containg  a  genl  Recitala, 
devise  &  beqt  to  G.  &  H,  in  trust  for  conversion,  the  proceeds 
to  he  applied  in  paymt  of  funl  &  testy  expses,  debts,  &  legacies, 
&  subjt  thto  in  trust  for  such  of  the  tester's  chin  as  shd  survive 
him ;  Diron  that  daurs'  shares  shd  be  held  on  trusts  for  tlie 
benefit  of  themselves  &  their  chin,  &  apptmt  of  0,  &  H.  exs ; 
Death  of  testor  cfc  probate ;  And  whas  the  sd  A.,  C,  D.,  &  F.  are  ChUdreiu 
the  only  chin  of  the  sd  testor  who  survived  him,  &  they  have  all 
attned  the  age  of  twenty-one  yrs  :  And  whas  the  sd  testor  was  Aa  to 
at  his  dece  seized  in  fee  simple  of  certn  hds  &  entled  to  divers   ®^®^*'^"** 
leasehd  messes  &  hds,  some  of  wch   were  held  under  leases 
grted  to  him,  the   sd   testor,  &  of  some  of  wch  he  was  the 
assnee,  &   the    sd    testor   had    also    acquired   other   leasehd 
hds,  wch   he   had   disposed  of  in    his   lifetime ;    And    whas  Adminia- 
the  sd  G.  &  H.  have  got  in  &  converted  all  the  psonal  este  r^aonol 
of  the  sd  testor  wch  was  not  specifically  bequed  by  his  sd  estate. 

(r)  As  to  the  married  women,  see  p.  408,  note. 
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will,  &  have  pd  throut  all  his  funl  &  testy  expses  &  debts,  & 
all  duties  payable  on  his  death  in  respt  of  his  psonal  este, 
&  have  pd  or  provd  for  the  pecuniary  legacies  bequed  by  his 
sd   will,  &  the   net  residue  of  the   sd   psonal   este  amts   to 

£ ;  And  whas  the  sd  G.  &  H.  have  sold  the  whole  of  the 

real  este  of  the  sd  tester,  &  after  paymt  of  the  costs,  chges,  & 
expses  of,  &  incidental  to,  the  sd  sale,  &  all  duties  payable 
on  his  death  in  respect  of  his  real  este,  the  net  proceeds  arisg 

from  such  sale  amted  to  the  sum  of  £ ,  makg,  with  the  sd 

sum  of  £ ,  the  sum  of  £ ;  And  whas  it  is  appre- 
hended that  the  este  of  the  sd  tester  &  the  sd  Q.  &  H.,  as  his 
exs  may  be  under  a  continuing  liability  in  respt  of  the  leasehd 
hds  &  ppties  wch  were  held  by  him  as  afsd  under  the  covts 
contd  in  the  respive  leases  or  the  assnmts  thof  to  him  or  in 
underleases  thof,  &  it  has  been  agrd    that  the  sd  G.  &  £L 

shd  retain  out  of  the  sd  sum  of  £ the  sum  of  £ wch 

has  been  invested  by  them  in  the  pchase  of  £ 2f  p.c. 

Consold  Stk  in  their  own  names  as  a  fund  for  the  ppose  of 
indemnifying   &   protectg   them    in   respt   of  such  liabilities, 

leavg  in   their   hands   the   sum   of  £ ;    And   whas  the 

sd   G.   &   H.  have  pd  one  eql  fourth  pt  of  the   sd   sum   of 

£ to  each  of  them  the   sd  A.  &  D.,  as  they  do  resply 

hby  acknowe,   &   have    invested    one   other  fourth  pt  of  the 

same  sum   in   the   pchase   of  £ Deb   Stk   of   the  

Bly  Co  in  their  own  names,  to  be  held  upon  the  trusts  in 
the  sd  will  expd  for  the  benefit  of  the  sd  C.  &  her  chin,  & 
have  invested  the  remaing  one-fourth   pt  of  the  sd  sum  in 

the  pchase,  in  their  own  names,  of  £ like  Deb  Stk,  to  be 

held  upon  the  trusts  in  the  sd  will  expd  for  the  benefit  of  the 
sd  F.  &  her  chin ;  And  whas  the  sd  G.  &  H.  have  rendered 
unto  the  sd  sevl  psons  pties  hto  of  the  first  pt  accts  of  the 
psonal  este  of  the  sd  tester,  includg  leasehds,  &  of  the  sale, 
conversion,  &  gettg  in  thof  resply,  &  of  the  applicon  of  the 
moys  arisg  from  such  sale,  conversion,  &  gettg  in,  &  have  also 
duly  pd  or  accted  to  the  sd  sevl  pties  hto  of  the  first  pt  for  all 
rents  &  profits  arisg  from  the  sd  leasehd  estes,  from  the  death 
of  the  sd  tester  until  the  complon  of  the  sd  sales  thof,  &  all 
income  wch  has  accrued  from  the  sd  psonal  este,  as  the  sd 
sevl  pties  hto  of  the  first  pt  do  resply  hby  declare,  &  being 
satisfied  with  such  accts,  they  have  agrd  to  give  t^  the  sd  G. 
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&  H.  such  rele  as  is  hinafter  contd :   NOW  THIS  INDRE    pbeoxi* 
WITNETH  that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  wit- 
the  premes,  they,  the  sd  pties  hto  of  the  first  pt,  do  &  every  of  ^^^^^^^ 
them  doth,  hby  rele  &  for  ever  dischge  the  sd  G.  &  H.,  &  each  Release, 
of  them,  their,  &  each  of  their  hrs,  exs,  &  ads,  from  all  actions, 
pcdgs,  accts,  claims,  &  demands,  for,  or  in  respt  of  the  residy 
psonal  este  of  the  sd  tester  (includg  leasehds),  or  any  pt  thof 
resply,  or  the  moys  arisg  from  the  sale,  conversion,  &  gettg  in 
of  the  same  resply,  or  the  rents,  profits,  divds,  intt,  or  income 
thof  resply  [or  for  or  in  respt  of  any  sale,  conversion,  investmt, 
paymt,   applicon,    valuon,    act,   or  thing  made,   done,   exted, 
neglected,  or  omitted    by  the   sd  Q.  &  H.,  or  eir  of  them,  in 
the  admon  of  the  sd  este,  or  the  exon  of  the  trusts  of  the  sd 
will],  or  for,  or  in  respt  of,  any  other  thing  in  anywise  relatg 
to  the  premes  ;  Provd  always  that  the  rele  hinbfe  contd  shl  Not  to 

not  extend  to  the  sd  respive  sums  of  £ &  £ Deb  Stk  ^j^^^  „- 

of  the Rly  Co  retained  by  the  sd  trees  to  be  held  upon  tainedby 

the  trusts  in  the  sd  will  mentd  for  the  benefit  of  the  sd  C.  & 
her  chin,  &  the  sd  F.  &  her  chin  resply  as  afsd,  or  the  divds  or 

iDcome  thof  resply,  or  to  the  sd  sum  of  £ 2J  p.c.  Consold 

Stk  retained  as  an  indemnity  fund  as  hinbfe  &  hinafter  mentd 

or  the  income  or  accumulons  thof ;  And  it  is  hby  agrd  &  decld  Declara- 

that  the  sd  G.  &  H.,  their  exs,  ads,  &  assns,  shl  henceforth  ^g^  ^f 

stand  possed  of  the  sd  sum  of   £ 2f  p.c.    Consold   Stk  mdemnity 

invested  in  their  jt  names  as  afsd  upon  trust  eir  to  retain  the 
investrnt  thof  or  at  any  time  to  transpose  the  same  or  any  pt 
thof  into  or  for  any  other  of  the  public  stks  or  funds  or 
GoveiTimt  sees  of  the  United  Kingdom  at  discron,  &  upon  further 
trust  durg  the  lives  &  life  of  the  sd  pties  hto  of  the  first  pt,  & 
the  survors  &  survor  of  them,  &  for  a  period  of  twenty-one  yrs 
from  &  after  the  death  of  the  last  survor  of  them,  to  pay  or 

(a)  By  8.  27  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  executors  and    As  to  lia- 
adminlstrators  can  relieve  themselves  of    liability  under  leases    granted  or    bility  of 
assigned  to  the  testator  or  intestate  by  assigning  them  to  a  purchaser  after    executors 
satisfying  all  liabilities  down  to  the  time  of  the  assignment  and  setting  aside  a   ^^^^^ 
fund  to  answer  any  fixed  sum  agreed  to  be  laid  out  on  the  property  ;  they  can   ^f  leases, 
then  safely  distribute  the  estate;  but  this  does  not  cover  the  liability  under   ^c 
leases  assigned  by  the  testator  or  intestate  in  his  lifetime,  nor  under  covenants 
for  indemnity  entered  into  by  him  in  an  assignment  of  a  lease  to  him,  nor  under 
covenants  contained  in  underleases ;  see  Reilly  v.  Reilly^  34  Beav.  406.    An 
assignment  to  a  legatee  is  not  an  assignment  to  a  purchaser  under  the  Act, 
Ihdt^H,  V.  Sanmell,  30  L.  J.  (Ch.)  799.    See  also  above,  p.  301,  note. 
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apply  all  or  any  pt  of  the  capl  &  income  of  the  sd  indemnity 
fund  as  &  when  the  same  shl  be  required  for  the  pposes  hinafier 
mentd,  namely,  in  satisfon  of  any  liabilities  to  wch  the  este  of 
tlie  sd  testor  may  remain  &  be  subjt  under  the  covts  contd  in 
the  leases  under  wch  the  leasehd  ppties  to  wch  the  sd  testor  was 
en  tied  at  his  dece  as  afsd,  or  any  other  leasehd  ppties  at  any 
time  held  by  the  sd  testor  may  be  or  have  been  held,  or  under 
the  covts  contd  in  any  assumt  of  any  such  lease  or  leases  to  the 
sd  testor  or  any  underlease  or  underleases  thof,  &  so  as  effectually 
to  indemnify  the  sd  G.  &  H.,  &  their  respive  ezs  &  ads  in  respt 
of  all  such  liabilities,  &  any  expses  incurred  in  respt  of  any  such 
liabilities,  &  subjt  as  afsd,  the  sd  trees  shl  stand  possed  of  the 
sd  indemnity  fund,  &  the  income  thof  upon  the  trusts  decld  by 
the  sd  will  of  the  net  residue  of  the  psonal  este  of  sd  testor,  & 
shl  pay  or  apply  the  income  of  the  sd  fund  in  the  meantime 
&  until  the  same  shl  be  actually  wanted  for  the  ppose  of  such 
indemnity  to  the  psons  or  pson  or  for  the  pposes  to  or  for  wch 
the  same  shl  be  payable  or  applicable  under  such  trusts ;  Provd 
ALWAYS  &  it  is  hby  agrd  &  decld  that  notwg  the  trusts  hinbfe 
contd,  the  sd  trees  may  at  any  time  in  their  discron  pay  & 
divide  to  &  among  the  sd  pties  benefly  entled  under  the  sd 
will  any  pt  of  the  capl  of  the  sd  indemnity  fund,  the  retention 
whof  for  the  pposes  afsd  the  sd  trees  may  consider  to  be  unnecy. 
In  wits,  &a 


XII. 

pREc.  XII.  DEED  of  Release,  Confirmation,  and  Indemnity  hy  the 

Parties  Interested  under  a  Will,  in  respect  of  the 
Trustees  having  Retained  part  of  the  Real  Estate 
Unsold,  anfid  in  respect  of  a  Sale  to  a  Son  of  the 
Testator  at  a  Valuation,  and  Release  by  the 
Widow  of  her  Life  Interest  in  the  Furchase-^money 
to  the  Smi, 

Parties,  A.,  widow,  1 ;   B.,  C,  D.,  &  E.,  his  wife,  F.,  &  G.,  his 
wife,  chin,  &  husbds  of  married  dans  of  A,  (a),  2 ;  the  sd  B.,  son. 


(ji)  As  to  the  married  women,  see  p.  408,  note. 
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3;  L,  M.,  &  N.,  trees,  4.    Recite  Will  containg  residy  devise  i*hec.  xil 
&  beqt  in  trust  for  sale  &  conversion,  &  trust  of  proceeds  for  Recitals. 
A,  for  life,  renir  to  chin  at  twenty-one,  &c. ;  Death  &  probate ; 
State  of  family;  Testor*s  title  to  este;  And  whas  after  the  That  estate 
death  of  the  sd  tester  it  was  considered  that  an  immediate  sale  r^jne^d 
of  the  sd  este  was  undesirable,  &  it  was  accdly  arranged,  with  iinsold. 
the  approbou  &  consent  of  all  the  sd  pties  hto  of  the  first  and 
second  pts,  that  the  same  shd  remain  unsold,  &  shd  be  cultivated 
&  kept  up  at  the  expse  of  the  sd  testor's  este ;  And  whas  it  Agree- 
has  been  lately  agrd  betn  the  sd  trees  &  the  sd  B.,  with  the  gale  t« 
approbon  &  consent  of  all  the  sd  other  pties  hto  of  the  first  and  ^^^ 
second  pts,  that  the  sd  este  shd  be  sold  to  the  sd  B.  for  the  sum 

of  £ ,  being  the  sum  at  wch  the  same  has  been  valued  by 

X.  &  Y. ;  And  whas  the  sd  sale  is  intd  to  be  forthwith  carried 

into  effect  by  a  pper  convce ;   And  whas  the  sd  A.,  at  the  reqt  Agreement 

for  lyl  ftftflp 

of  the  sd  B.,  &  in  order  to  provide  him  with  the  necy  capl  for  of  life 
carrying  on  the  cultivon  of  the  sd  este  &  his  other  requiremts,  estate. 

has  agrd  to  rele  her  life  intt  in  the  sd  sum  of  £ constitutg 

the  pchase-moy  of  the  sd  este  in  mner  hinafter  mentd,  to  the 
intent  that  such  sum  may  be  forthwith  pd  or  transferred  by  the 
sd  trees  to  the  sd  B.,  in  part  satisfon  of  his  share  in  the  sd  residy 
este,  subjt  to  the  dedon  of  the  [legacy  &  succon  duties  payable 
in  respt  thof,  &  the]  costs  of  &  incidental  to  these  psnts  &  the 
carrying  out  of  the  sd  aiTangemt,  wch  it  has  been  agrd  shl  be 
pd  throut ;  AND  WHAS  the  sd  pties  hto  of  the  first  &  second  pts  Agreement 

for  release 

have  resply  agrd  to  exte  such  confirmon  &  rele,  &  the  same  ^c.,  to     ' 

pties,  other  than  the  sd  E.  &  G.,  have  resply  agrd  to  enter  into  ^^rus^eea. 

such  covts  of  indemnity  as  are  hinafter  contd:   NOW  THIS  Wit- 

INDRE  WITNETH  that,  in  conson  of  the  premes,  the  sd  pties  ''^^^' 

hto  of  the  first  &;  second  pts,  accdg  to  their  sevl  estes  &  intts, 

do  resply  hby  ratify  &  confirm  the  sd  sale,  or  intd  sale,  of  the  sd 

este  to  the  sd  B.,  &  do  hby  authorise  &  empower  the  sd  trees 

to  caiTy  such  sale  into  effect,  &  do  resply  hby  rele  &  dischge  the  Release  to 

sd  L,  M.,  &  N.,  &  every  of  them,  their  &  every  of  their,  hrs,  exs,  *r*^*^®^^ 

&  ads,  from  all  claims,  demands,  actions,  &  pcdgs,  in  respt  of  the 

sd  este  havg  been  retained  unsold  as  afsd,  or  any  loss  arisg  from 

such  retention,  or  in  respt  of  the  sd  sale  of  the  sd  este  to  the  sd 

B. :  And  each  of  them  the  sd  pties  hto  of  the  first  &  second  Coyenan 

pts,  other  than  the  sd  E.  &  G.,  doth  hby  covt  with  the  sd  L.,  M.,  nity. 

&  N.  resply,  &  their  respive  exs  &  ads,  that  they  the  sd  covtg 
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pRBc.  XII.  pties  resply  &  their  respive  hrs,  exs,  &  ads,  will  at  all  times  keep 
the  sd  L.,  M.,  &  N.,  &  every  of  them,  &  their  &  every  of  their 
hrs,  exs,  &  ads,  effectually  indemnified  agst  all  actions,  pcdgs, 
claims,  &  demands  on  the  pt  of  any  pson  or  psons,  &  in  parlar 
on  the  pt  of  the  sd  K  &  Q.,  or  eir  of  them,  or  any  pson  or  psons 
claimg  under  them  or  eir  of  them,  &  from  all  costs,  damages,  & 
expses,  for  or  in  respt  of  the  sd  este  havg  been  retained  unsold 
as  afsd,  or  in  respt  of  the  sd  sale  thof  to  the  sd  B.,  or  in  relon  to 
any  of  the  mres  afsd :  AND  THIS  INDRE  ALSO  WITNETH 
that  the  sd  A.  doth  hby  rele  &  surrender  to  the  sd  B.  all  the 

life  este  &  intt  of  the  sd  A.  in  the  sd  sum  of  £ arisg  from 

the  sale  of  the  sd  este  to  the  sd  B.,  &  the  intt  &  income  thof,  to 
the  intent  that  such  sum  shl  forthwith,  or  as  soon  as  circes  will 
admit,  be  pd  or  transferred  by  the  sd  trees  to  the  sd  B.,  his  exs, 
or  ads,  in  pt  satisfon  of  his  share  in  the  sd  residy  este,  subjt  to 
&  after  dedon  &  paymt  throut  of  the  legacy  duty  payable  in 
respt  thof,  &  the  costs  hinbfe  mentd.     In  wits,  &c.  (a). 


Further 

wit- 

nesseth. 

Release 
of  life 
interest. 


xm. 


PREC.  XIII. 


Recitals. 

Arrange- 
ment. 


RELEASE  arid  Indemnity  by  beneficiaries  under  a  Will 
to  the  Executors  in  respect  of  a  payment  made  by 
way  of  Compromise  of  a  claim  against  the  Estate  (6). 
Some  of  the  beneficial^  being  Infants  who  are 
made  Parties,  that  they  may  execute  when  of 
age  (c). 

Parties,  adult  beneficiaries,  1 ;  infant  beneficiaries,  2 ;  exs,  3. 
Recitals  as  to  compromise;  And  whas  the  sd  terms  were 
arranged  &  the  sd  paymt  made  with  the  approbon  of  the  sd 
pties  hto  of  the  firat  pt,  who  were  consulted  in  the  courae  of  the 
sd  negotions,  &  who  entirely  concurred  in  the  expediency  of 


(a)  This  deed  must  be  acknowledged  by  E.  and  G.,  unless  they  are  entitled 
for  their  separate  use.    See  p.  399,  note. 

(&)  As  to  the  power  of  executors,  administrators  and  trustees  to  oompromise, 
&c.,  see  the  T.  A.  1893,  s.  21  (replacing  and  extending  s.  37  of  the  C.  A.  1881). 

(c)  See  also  in  Vol.  I.,  p.  625,  note,  a  form  of  covenant  that  an  infant  shall 
convey  when  of  age. 
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carrying  out  the  sd  terms  &  recommended  the  adoption  thof,  p^<^-  ^iii- 
&  agrd  in  respt  thof  to  exte  such  rele  &  covt  of  indemnity  as  is 
binafter  contd ;  And  whas  the  names  of  the  sd,  infants,  have  Ab  to 
been  inserted  as  pties  to  these  psnts  of  the  second  pt,  to  the  ^^  *"^* 
intent  that  they  may,  if  they  shl  resply  think  fit,  exte  the  same 
on  their  resply  attaing  majority,  but  the  effect  of  the  exon  of 
these  psnts  by  the  sd  adult  pties  hto  or  any  of  them  as  bindg 
each  such  respive  pty  shl  not  in  any  way  be  prejudiced  by  the 
non-exon  of  these  psnts  by  the  sd  infants  or  eir  of  them  or  by 
any  other  pson  hrin  named  as  a  pty  to  these  psnts  {d) :   NOW  Wit- 
THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt,  ''^''^^• 
&  in  conson  of  the  premes  the  sd  sevl  psons  hinbfe  named  as 
pties  of  the  first  &  second  pts,  do  &  each  &  every  of  theni  doth 
hby  rele  the  sd  pties  hto  of  the  third  pt,  &  each  of  them,  their  Reletise. 
&  each  of  their,  hrs,  exs,  &  ads,  estes  &  effects  from  all  actions, 
suitSy   accts,   claims,  &  demands  for   or   in   respt   of    the    sd 
arrangemt  by  way  of  compromise  or  the  paymt  of  the  sd  sum 

of  £ as  afsd,  or  in  any  mner  relatg  thto,  or  to  the  premes : 

AND  THIS  INDRE  ALSO  WITNETH  that  in  psuance  of  Further 

wit" 

the  sd  agrmt  &  in  conson  of  the  premes,  each  of  them  the  sd  nesseth. 
sevl  psons  hinbfe  named  as  pties  hto  of  the  first  &  second  pts 
doth  hby  covt  with  the  sd  pties  hto  of  the  third  pt,  &  each  of  Covenant 
them,  their  &  each  of  their  exs  &  ads,  that  they  the  sd  sevl  ^^  ^^' 
covtg  pties  or  their  respive  hrs,  exs,  or  ads,  or  some  or  one  of 
them,  will  at  all  times  hrafter  keep   indemnified  the  sd  pties 
hto  of  the  third  pt,  &  each  of  them,  their  &  each  of  their,  hrs, 
exs,  &  ads,  este  &  effects  agst  all  actions,  suits,  accts,  claims, 
&  demands  incurred  or  sustained  by  reason  of  the  adoption  by 
them  the  sd  pties  hto  of  the  third  part  of  the  sd  arrangemt  by 

way  of  compromise,  or  the  paymt  of  the  sd  sum  of  £ as 

afsd,  or  in  any  mner  relatg  thto,  or  to  the  premes,  &  agst  all 
damages,  losses,  costs,  &  expses  whatsr,  conseqtial  upon  or 
incidental  to  any  such  action,  suit,  acct,  claim,  or  demand.     In 

WITS,  &C. 


(S)  Unless  otherwise  provided,  the  non-execution  of  a  deed,  or  the  execution  Effect  of 

without  binding  effect,  by  parties  whose  execution  was  contemplated  would  non-exe- 

relieve  the  parties  executing  from  their  obligation ;  Peto  v.  P.,  16  Sim.  590  ;  cution  by 

BolUho  V.  Hillyar,  34  Beav.  180:  and  see  1  White  &  Tudor  L.  C.  245  ;  30  Sol.  J.  ^^  ^^ 

668.    But  subsequent  execution  contemplated  by  the  deed  does  not  affect  its  ^ 
Talidity,  In  re  BtUtem^  22  Q.  B.  D.  685.    Where  persons  claim  under  a  deed 
they  cannot  refuse  to  abide  by  all  the  provisions  of  it,  Elph.  Introd.  152. 
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PREC.  XIV. 


Recitals. 
Death,  kc. 


Adminia- 
tratioD. 

Particu- 
lars of 
personal 
estate. 


Sale  of 
stock. 


Hale  of 
leasehold. 


Income. 


Payments 
made. 


XIV. 

RELEASE  to  Administrator  of  Intestate,  the  Next  of 
Kin  beir^g  the  Son  {avd  administrator)  of  the 
Intestate,  and  a  Daughter  lohose  Share  is  in 
Settlement,  m  respect  of  Personal  Estate. 

Parties,  A.  &  B.,  his  wife,  1  ;  C,  D.,  &  E.,  2 ;  F.,  3  ;  Whas 

X.,  late  of,  &c.,  died  on  the day  of intestate  &  a 

widower,  leavg  the  sd  B.  &  F.,  his  only  chin  &  next  of  kin ; 
And  whas  Ires  of  admon  of  the  psonal  este  &  effects  of  the 

sd  X.;  were  on  the  day  of  gited  out  of  the  

District  Registry  of  the  Probate  Divon  to  the  sd  F. ;  And 
WHAS  the  psonal  este  of  the  sd  X.  consisted  of  the  sevl  stks» 
shares,  &  sees,  set  forth  in  the  schdle  hrunder  written,  of  a 
leasehd  messe,  lands,  &  hds,  known  as,  &c.,  &  situate,  &a,  togr 
with  the  furniture  &  effects  in  &  about  the  same,  &  of  the  moys 

&  debts  (amtg  in  the  whole  to  £ )  wch  have  been  i*eced  by 

the  sd  F.,  the  parlars  whof  are  set  forth  in  the  sd  schdle ;  And 
WHAS  the  sd  F.  as  such  admor  as  afsd  has  sold  the  sum  of 

£ Stk,  formg  pt  of  the  este  of  the  sd  X.,  for  the  sum  of 

£ ,  &  has  invested  the  sum  of  £ ,  pt  thof,  in  the  pchase 

of Debs  of  £ each  in  the Rly  Co ;  And  whas 

the  sd  F.  has  also  sold  the  sd  leasehd  messe  &  premes  for  the 

sum  of  £ ,  &  a  portion  of  the  sd  furniture  &  effects  for  the 

sum  of  £ ,  makg,  with  the  moys  hinbfe  mentd  to  have 

been  reced  by  him  &  not  to  have  been  re-invested,  the  sum  of 

£ ,  being  the  full  amt  of  moy  wch  has  come  to  the  hands 

of  the  sd  F.  as  such  admor  as  afsd,  exclusive  of  income ;  And 
WHAS  the  sd  F.  has  reced  divds,  rents,  &  income  in  respt  of 

the  sd  este  to  the  amt  of  £ in  the  whole  makg,  with  the 

sd  last-men td  sum,  the  sum  of  £ ;  And  whas  the  sd  F. 

has  pd  &  dischged  all  the  debts,  funl,  &  admon  expses  of  the  sd 
X.,  &  the  rent  payable  in  respt  of  the  sd  leasehd  premes,  &  the 
duties  payable  on  the  death  of  the  sd  X.,  in  respt  of  his  psonal 
este,  &  the  expses  of  the  sale  of  the  sd  leasehd  premes,  wch 

paymts  amt  in  the  whole  to  the  sum  of  £ ,  leavg  a  cash  balce 

of  £ in  the  hands  of  the  sd  F.,  as  such  admor  as  afsd ; 

Recite  settlemt  on  the  marre  of  A.  <k  B,,  of  wch  C,  jD.,  &  £., 
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a/re  trees,  containg  a  provon  for  aetUemt  of  after-acquired  ^J^^c.  xiv. 
ppty  of  B, ;  And  whas  the  sd  F.,  with  the  privity  &  consent  Division  of 
of  the  sd  A.  &  B.,  &  also  of  the  sd  C,  D.,  &  E.,  has  set  apt  such  ^t^^^^*'  ^' 

portions  of  the  sd  stks,  shares  &  sees  as  are  mentd  in  the 

column  of  the  sd  schdle  hto  as  the  share  of  the  sd  B.,  &  the 

value  of  wch  amted  at  the  time  of  the  approprion  thof  to  £ , 

&  retained  for  his  own  benefit  such  portions  thof  as  are  mentd 

in  the column  of  the  sd  schdle,  the  value  of  such  last- 

mentd  portion  amtg  at  the  period  afsd  to  £ ;  And  whas  Furnltnre, 

the  sd  F.  has  divided  the  unsold  portion  of  the  sd  furniture  & 
effects  betn  the  sd  B.  &  himself,  the  value  of  the  portion  appro- 
priated to  the  sd  B.  being  £ ,  &  of  the  portion  appropriated 

to  the  sd  F.  £ ,  accdg  to  the  valuon  thof  resply  made  by 

Mr. ;  And  whas  the  stks,  shares,  &  sees  appropriated  in  Transfer  to 

respt  of  the  share  of  the  sd  B.  as  afsd,  have  been  transferred  by  *""*®®*' 
the  sd  F.  to  the  sd  C,  D.,  &  E.,  as  trees  of  the  sd  settlemt ;  And  Costs,  &c 
whas  the  costs  of  &  incidental  to  these  psnts  have  been  pd  out 
of  the  afsd  cash  balce  in  the  hands  of  the  sd  F.,  leavg  the  sum 

of  £ ,  a  moiety  whof,  amtg  to  £ ,  added  to  the  value 

of  the  stks,  shares,  &  sees,  &  the  furniture  &  effects  appropri- 
ated in  respt  of  the  share  of  the  sd  B.,  constitutes  the  moiety 
of  the  sd  B.  of  the  este  of  the  sd  X. ;  And  whas  the  sd  last-  Gash 
mentd  sum  of  cash  has  been  pd  to  the  sd  C,  D.,  &  R,  as  such      *°^' 
trees  as  afsd :  And  whas  the  accts  of  the  sd  F.,  as  such  admor  Accounts, 
as  afsd,  have  been  submitted  as  well  to  the  sd  A.  &  B.  as  to 
the  sd  C,  D.,  &  E.,  for  examinon,  &  have  been  approved  of  by 
them ;  And  whas  for  the  gi-eater  satisfon  of  the  sd  F.,  the  sd  Agree- 
pties  hto  of  the  first  &  second  pts  have  agrd  to  exte  to  him  the  relMwe!*' 
rele  hinafter  contd :  NOW  THIS  INDRE  WITNETH  that  in  wit- 
psuance  of  such  agrmt,  the  sd  pties  hto  of  the  first  &  second  (a)  "©ss^tJ^ 
pts,  do  &  each  &  every  of  them  doth  hby  rele  &  dischge  the  sd  Release. 
F.,  his  hrs,  exs,  &  ads,  from  all  actions,  pcdgs,  accts,  claims, 
&  demands  whatsr,  for  or  on  acct  of  the  este  &  effects  of  the 
sd  X.  deced,  or  the  admon  thof,  or  the   conversion,  sale,  ap- 
plicon,  investmt,  valuon,  apportionmt,  approprion,  &  distribon 
thof,  or  of  the  proceeds  thof,  or  for  or  in  respt  of  the  divds, 


(a)  As  to  the  trosteeg  of  the  daughter's  settlement  joining  in  the  release,  see 
p.  414,  note. 
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PKEo.  XIV.  rents,  &  income  thof,  or  any  other  mre  or  thing  relatg  to  the 
premes.     In  wits,  &c. 

The  Schdle  above  refd  to 
ISchdle.'] 


PRBO.  XV. 


Recitals. 


Wit- 
nosseth. 

Release. 


XV. 

RELEASE  of  General  testamentary  Power  of 

appointment  (a). 

Deed  poll  by  A,  Recite  will  of  X,  hequeathg  lega/yy  in 
trust  for  A.  for  life^  remr  to  her  issue,  in  default  of  issvs 
as  she  may  by  wiU  appt,  in  default  for  her  exs  &  ads. 
That  she  has  never  had  any  issue  &  is  past  a^e  of  child- 
bea/rg:  And  whas  the  sd  A.  has  determined  to  rele  the  power 
of  apptmt  so  vested  in  her  by  the  sd  will  of  the  sd  X.  over  the 

sd  legacy  or  sum  of  £ in  mner  hinafter  appearg ;  NOW 

THESE  PSNTS  WITS  that  in  psuance  of  such  detennon 
she  the  sd  A.  doth  hby  rele  &  for  ever  dischge  the  sd  legacy  or 

sum  of  £ from  the  power  by  the  sd  will  of  the  sd  X. 

given  to  her  to  appt  the  same  by  will  to  the  intent  that  the 

sd  legacy  or  sum  of  £ may  henceforth  be  absolutely  dis- 

chged  from  the  sd  power  of  apptmt,  &  that  she  the  sd  A.  may 
be  absolutely  precluded  from  exercisg  the  same  power,  &  that 
the  sd  legacy  or  sum  may  devolve  upon  &  become  vested  in 
the  sd  A.,  her  exs  &  ads  (6)  accdg  to  the  provons  in  the  sd  will 
contd  in  default  of  apptmt  thof.     In  wits,  &a 


(d)  As  to  the  release  of  powers,  see  the  C.  A.  1881,  s.  62  ;  Farwell,  Pow. 
Ch.  II. ;  and  the  note  to  the  next  Precedent.  It  is  established  (independentlj 
of  the  late  Act),  that  a  general  testamentary  power  can  be  released  by  deed, 
Walmtley  v.  Jowett,  23  L.  J.  Ch.  425.  As  to  the  release  of  a  special  power,  see 
Re  Badcliffe,  [1892]  1  Ch.  227  ;  Re  Somes,  [1896]  1  Ch.  250. 

(Jf)  See  3  Dav.  Prec.,  pt.  1,  p.  185,  note,  as  to  the  persona  entitled  under  thia 
ultimate  trust.    Elph.  Interpretation,  312. 
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XVI. 

RELEASE  of  a  Power  to  Jointure  (c).  prec.  xyi. 

Parties,  A.,  tenant  for  life  &  doTiee  of  power,  1 ;  B.,  revoner, 
2.    Whas  under  or  by  virtue  of  an  indre  dated,  &c.,  tlie  settlemt,  Recitals. 
&  of  an  indre  dated,  &c.,  a  disentailg  deed,  &  of  the  events  &  Settlement 
mres  recited  mentd  or  refd  to  in  the  sd  last-mentd  indre,  the  tailing 
ad  A.  is  tenant  for  life  of  certn  estes  &  hds,  situate  in  the    ^  * 

parishes  of ,  in  the  coy  of ,  with  remr  to  the  sd  B.  in 

fee  simple,  subjt  to  a  power  by  the  sd   indre  of  settlemt  given 
or  reserved  to  the  sd  A  by  deed  or  will  to  chge  the  sd  hds,  or 

any  pt  thof,  with  a  rent-chge  not  exceedg  £ p.a.  in  favour 

of  any  wife  who  may  survive  him,  dui-g  her  life,  by  way  of 
jture,  &  to  limit  or  create  the  usual  powers  &  remedies,  &  a 
term  of  yrs  for  securg  the  same  ;  And  whas  it  has  been  agrd  Agree- 
betn  the  sd  A.  &  B.,  that  in  conson  of,  &c.,  state  conaon,  the  sd 
A  shd  rele  the  sd  power  of  jturg  in  mner  hinafter  appearg : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  Wit- 

nesfletuft 

agrmt,  &  in  conson  of  the  premes,  the  sd  A.  doth  hby  absolutely  ^^ 
rele  unto  the  sd  B.,  his  hrs  &  assns,  the  sd  power  of  jturg  by  the 
sd  indre  of  settlemt  given  or  reserved  to  the  sd  A.  as  afsd,  to 
the  intent  that  the  same  shl  henceforth  be  absolutely  extin- 
guished &  cease  to  be  exercisable.     In  wits,  &c. 

(e)  See  the  references  in  the  note  to  the  last  Precedent  as  to  the  release  of   As  to 
powers.    It  appears  to  be  established  (independently  of  the  C.  A.  1881,  s.  52),   release  of 
that  a  power  of  jointuring  a  wife  or  charging  portions  for  children  may  be   powers  of 
released ;  see  Vaizey  on  Settlements,  p.  1496,  and  cases  in  notes  (J)  and  (c)  ;  ^^'^'^"^fe 
and  that  the  validity  of  a  release  of  or  covenant  not  to  exercise  such  a  power 
(whether  exercisable  by  deed  or  by  will  only  seems  immaterial)  is  not  open  to 
any  doobt,  on  the  score  of  its  being  fiduciary  in  its  nature.    The  release  of  a 
power  to  make  a  settlement  on  a  future  marriage  stands  on  the  same  footing. 
The  sole  fact  that  the  release  of  a  special  power  of  appointment  results  in  a 
benefit  to  the  donee  does  not  render  the  release  void;  Re  Soviet^  [1896] 
1  Ch.  250. 
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judgment. 
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not  to  sue. 
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reserving 

nghts 

against 
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order  by 
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to  enter 
judgment. 


XVII. 

RELEASE  hy  way  of  Covenant  not  to  Sue,  and  Com- 
promise, between  Debtor  and  Creditor,  with  Pro- 
visions  as  to  Judgment  being  given  by  CoTisent  as 
Security  for  Payment  by  Instalvients,  and  clause 
Eeservinq  rights  against  Sureties  (a). 

Parties,  A.,  1 ;  B.,  2.     Whas  divers  pecuniary  transons  have 
taken   place   betn   the   pties   hto  in  respt  whof  the  sd   B.  is 

indebted  to  the  sd  A.  (as  is  admitted)  to  the  amt  of  £ on 

balce  of  acct ;  And  whas  the  sd  B.,  being  wholly  unable  to  pay 
the  sd  debt  in  full,  it  has  been  agrd  that  he  shl  pay  to  the  sd  A* 

the  sum  of  £ on  the  exon  of  these  psnts  in  pt  satisfon  thof, 

&  that  he  shl  also  pay  to  him  a  further  sum  of  £ by 

instalmts  of  £ p.a.  for  a  period  of  yrs  as   hinafter 

provd,  &  that  the  sd  A.  shl  accept  such  paymts  by  way  of 
compromise  &  in  satisfon  of  all  claims  agst  the  sd  B.,  subjt  as 
hinafter  provd:  And  whas  it  was  a  further  pt  of  the  sd 
arrangemt  for  a  compromise  that  an  order  shd  be  made  by 
consent  in  an  action  in  the  Queen's  Bench  Divon  of  the  High 
Ct  of  Justice  in  wch  the  sd  A.  is  pit  &  the  sd  B.  is  deft,  to  enter 
up  judgmt  in  favour  of  the  sd  A.  agst  the  sd  B.  for  the  sum  of 

£ ,  but  that  such  judgmt  shl  not  be  entd  up  unless  default 

shl  be  made  in  paymt  of  the  sd  annl  sum  as  hinafter  provd  ; 
And  whas  other  psons  or  companies  are  or  may  be  liable  to  the 
sd  A.  on  bills,  notes,  bonds,  or  orwise.  as  sureties,  guarantors,  or 
jt  debtors,  or  orwise,  for  the  paymt  of  portions  of  the  sd  aggre- 
gate debt  of  £ or  the  intt  thon,  &  it  is  not  intd  that  these 

psnts  shl  prejudice  the  rts  of  the  sd  A.,  his  exs  or  ads,  agst  such 
other  psons  or  companies  or  any  of  them  :  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  sum  of  £ on  the  exon 


(a)  As  to  the  release  taking  the  form  of  a  ooyenant  not  to  sue  in  order  to 
preclude  any  question  as  to  the  debt  being  extinguished,  where  it  is  to  reyive  in 
case  of  default  against  the  principal  debtor,  and  is  to  remain  in  force  against 
sureties  and  as  to  reserving  rights  against  sureties,  see  2  Day.  Free,  pt  2, 
pp.  508 — 5,  note ;  see  also  generally  as  to  the  law  of  principal  and  surety, 
2  White  &  T.  L.  C.  £q.,  notes  to  Beei  y.  Berringt<m^  568  et  ieq,;  Goodere 
P.  P.  156  et  ieq. 

As  to  an  order  by  consent  to  enter  up  judgment,  which  must  be  filed  within 
twenty-one  days  under  the  Debtors  Act,  1869  (32  &  33  Vict  c.  62),  s.  27,  see  the 
Annual  Practice,  p.  576. 
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Tirof  pd  by  the  sd  B.    to   the   sd   A.   (the  rect  whof  is  hby       prbc. 


XVII. 


acknowed),  &  of  the  covt  of  the  sd  B.,  hinafter  contd  for  paymt 
of  the  sd  annl  sum,  the  sd  A.  hby  covts  with  the  sd  B.,  that  he 

the  sd  A.  will  accept  the  sd  sum  of  £ ,  &  the  annual  sum  Accept- 

hinafter  covtd  to  be  pd  (subjt  as  hinafter  mentd),  in  full  dischge 

&  satisfon  of  all  claims  &  demands  wch  the  sd  A.  now  has  agst 

the  sd  B.  in  respt  of  the  transons  &  mres  afsd,  or  on  any  other 

acct  whatever ;  And  further,  that  unless  default  shl  be  made  in  Covenant 

paymt  of  the  sd  annl  sum  as  hinafter  provd,  he  the  sd  A.  will 

•not  at  any  time  hrafter  bring  or  take  any  action  or  pcdg  wbatsr 

•agst  the  sd  B.,  his  hrs,  exs,  or  ads,  in  respt  of  any  such  claims 

■or  demands  as  afsd,  &  that  except  in  case  of  such  default  as 

afsd,  the  sd  A.,  his  exs  or  ads,  will  not  enter  up  judgmt  upon  or 

take   any  pcdgs  for  enforcg  the  sd  order  other  than  filg  the 

Bame  ;   And  in  conson  of  the  premes  the  sd  B.  hby  covts  with  Covenant 

the  sd  A.,  covt  for  paymt  ofanrU  8um;  Provd  &  it  is  exply  annuity. 

agrd  that  in  case  any  [qtrly]  instalmt  of  the  sd  annl  sum  shl  at  Provision 

any  time  be  in  arrear  &  unpd  for  thirty  days  after  the  same  shl    °'"  ®  ^ 

have  become  due  (in  wch  respt  time  shl  be  of  the  essce  of  this 

contract),  then  &  in  any  such  case,  &  although  the  sd  A.,  his 

exs  or  ads,  shl  have  accepted  paymt  of  any  previous  instalmt  of 

the  sd  anny  after  the  expiron  of  such  thirty  days,  all  the  rts 

of  the  sd  A.,  his  exs  or  ads,  agst  the  sd  B.,  his  exs  or  ads,  in 

respt  of  his   now   existg  indebtedness,  shl  revive  to  the  full 

extent,  &  he  &  they  shl  be  thrupon  entled  notwg  the  covt  on 

his  pt  hinbfe  contd,  to  enter  up  judgmt  for  the  sd  sum  of  £ , 

&  issue  exon  upon  &  take  all  necy  pcdgs  for  enforcg  the  same, 

after  givg  credit  for  the  sd  sum  of  £ pd  on  the  exon  hrof, 

&  any  paymts  wch  may  have  been  made  in  respt  of  the  sd  annl 
sum ;  Pbovd  also  that  nothg  hrin  contd  shl  in  anywise  prejudice  Reserva- 
or  affect  any  rts  or^remedies  wch  the  sd  A.,  his  exs  or  ads,  has  *!**"  ®' 
or  may  have  agst  any  pson  or  psons  or  co  who  may  be  liable  as  against 
surety,  guarantor,  jt  debtor,  or  orwise  for  the  paymt   of  any  "^®*^®"' 
moys  formg  pt  of  the  aggregate  debt  owing  by  the  sd  B.  to 
the  sd  A  as  afsd,  under  any  bill,  note,  bond,  or  other  instrumt 
or  orwise  howsoever.    In^wits,  &a 
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xvni. 

RELEASE  by  Creditors  to  Debtor  under  a  Composi- 
tion effected  Without  Recourse  to  the  Bankruftcy 

Acta  (a). 

THIS  INDRE,  &c.,  Betn  the  sevl  psons  whose  names  and 
descriptions  are  contd  in  the  schdle  hto  (hinafter  called  the 
credors)  of  the  one  pt,  &  A.,  of,  &c.,  of  the  other  pt :  Whas  the 
sd  A.  is  indebted  to  each  of  the  credors  in  the  sum  written 
opposite  to  his  or  her  name  in  the  schdle  hto;  And  whas  the 

credors  have  agrd  to  accept  a  composon  of shillings  in  the 

pound  in  full  dischge  of  their  sd  debts;  NOW  THIS  INDRE 
WITNETH,  &  it  is  hby  mutually  agrd  &  decld  as  follows : — 

1.  The  sd  A.  shl,  on  or  bfe  the day  of next,  pay 

to  each  of  the  credors  who  shl  exte  thse  psnts  bfe  that  day,  a 

composon  of shillings  in  the  pound  on  his  or  her  sd  debt, 

wch  they  hby  agree  to  accept  in  full  satisfon  &  dischge  of  their 
sd  respive  debts ;  And  in  case  such  composon  shl  be  duly  pd 
each  of  them,  the  credors,  doth  hby  rele  the  sd  A.,  his  hrs,  exs, 
&  ads,  este  &  effects  from  his  or  her  debt,  &  doth  agree  that 
such  rele  shl  be  bindg  &  effectual,  although  some  of  the  credors 
of  the  sd  A.  may  not  exte  these  psnts  (b),  &  although  the  credors 
who  shl  not  exte  the  same,  or  any  of  them,  shl  rece  paymt  in 

full. 

2.  Provd  always  that  in  case  the  sd  A.  shl  bfe  the day 

of have  a  receivg  order  in  bkptcy  made  agst  him,  or  ia 

case  he  shl  not  on  or  bfe  the  sd day  of pay  to  each 


As  to  com-       (*)  This  deed  Ci.)  will  not  bind  dissentient  creditots,  for  which  purpose  pro- 

Sosition        ceedings  must  be  taken  under  the  Bankruptcy  Acts,  1883  and  1890;  (ii«)  ia 
eeds  with   subject  to  an  implied  condition  (if  not  expressed  as  in  this  Precedent)  that  it 
creditors,      gjj^jj  jjq^  ^^ke  effect  if  bankruptcy  supervenes,  In  re  Stephenson,  20  Q.  B.  D.  540 ; 
(iii.)  must  be  registered  under  the  Deeds  of  Arrangement  Act,  1887  (50  A:  51 
Vict.  c.  57),  or  will  be  void ;  and  (iv.)  must  be  registered  under  the  Land 
Charges  Act,  1888  (.')1  &.  52  Vict.  c.  51),  s.  9,  to  be  valid  against  purchasers  of  land. 
Execution  by  creditors  after  registration  does  not  affect  the  validity  of  the 
registration,  nor  of  the  deed  itself,  as  to  which  see  Re  Batten,  22  Q.  B.  D.  685. 
A  deed  of  arrangement  for  the  benefit  of  particular  creditors,  as  distinguished 
from  creditors  generally,  does^not  require  registrati^  under  the  Act  of  1887  ;  JBr 
Samsm  f  Schreiber's  Contract,  39  Sol.  J.  504. 
(d)  See  p.  429,  note. 
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of  the^credora  who  slil  exte  these  psnts  bfe  that  day,  the  sd 

€omposoQ  of shillings  in  the  pound  on  his  or  ber  debt  as 

hinbfe  is  provd,  then  these  psnts  shl  be  void.     In  wits,  &c. 

The  Schdle  above  refd  to. 


Name  of 
Creditor. 

Address, 

Debt. 

Amount  of 
composition. 

Signature 

and  seal  of 

Creditor. 

Witness  to 

execution  by 

CYeditor. 

PRVO. 
ZVIII. 


MUTUAL  Release  by  Three  Persons. 

Parties,  A.,  1 ;  B.,  2  ;  C.  3.  WITNETH  that  every  one  & 
every  two  of  them,  the  sd  A.,  B.,  &  C,  doth  &  do  hby  rele  the 
others,  &  each  of  the  others  of  them,  their  &  his  hrs,  exs,  ads, 
&  assns,  &  their  &  his  estes  &  effects,  from  all  sums  of  moy, 
accts,  contracts,  agrmts,  covts,  bonds,  actions,  pcdgs,  claims,  & 
demands  whatsr,  wch  any  one  or  any  two  of  them,  the  sd  A.,  B., 
&  C,  now  hath  or  have,  or  at  any  time  htofore  hath  or  have  had 
agst  the  others,  or  eir  of  the  others  of  them,  for  or  by  reason  or 
in  respt  of  any  act,  mre,  cause,  or  thing  whatsr,  up  to  the  day  of 
the  date  of  these  psnts.     In  wits,  &c. 


PRKO.  ZIK. 
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PRSC.  I. 


Recitals. 

Agree- 
ment for 
aeparation. 


Children. 


As  to 
wife's 
realty  and 
leaseholds. 

Agree- 
ment by 
trustees 
to  join. 

Wit- 
nesseth. 


I. 

SEPARATION  Deed  between  Husband  arid  Wife 
containing  Various  Provisions  (a). 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C.  &  D.,  trees,  3 :  Whas 
unhappy  diffces  have  arisen  betn  the  sd  A.  &  B.,  by  reason 
whof  they  have  agid  [by  mutual  consent,  but  at  the  reqt  of  the 
sd  A.]  to  live  septe  &  apt  from  each  other  for  the  future,  and  to 
enter  into  the  arrangemt  hinafter  contd ;  And  whas  the  sd  A» 

has  issue  by  the  sd  B. chin,  that  is  to  say,  state  Tiames  & 

ages  of  the  chin  ;  [And  whas  the  sd  B.  [or  the  sd  A.  in  her  rt} 
is  entled  to  the  real  &  leasehd  hds  hinafter  descd,  wch,  it  has 
been  agrd,  shl  be  grted  &  assned  in  mner  hinafter  expd]  (6)  ; 
And  whas  the  sd  C.  &  D.  have,  at  the  reqt  of  the  sd  B.,  agrd 
to  act  as  trees  for  the  ppose  of  the  arrangemt  hby  made,  &  alsa 
to  enter  into  the  covts  &  obligons  hinafter  contd :  NOW  THIS 
INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt,  &  for  the- 
consons  hrin  appearg,  the  sd  A.,  so  &r  as  the  agrmts  &  provona 
hinafter  contd  are,  or  ought  to  be  pfoimed  or  observed  by  hin^ 
or  his  hrs,  exs,  or  ads,  doth  hby  covt  with  the  sd  B.  (c),  &  also 


As  to 
covenants 
by  wife. 


(a)  As  to  sci>aration  deeds  generally,  see  6  Dav.  Prec.,  pt.  2,  p.  667  et  seq. 
Pollock  on  Contracts,  Vaizey  on  Settlements,  chap.  18  ;  1  White  &  T.  L.  C,  note 
to  StapUtan  v.  Stapilton^  p.  229.  This  Precedent  contains  yarious  alternative 
proTisions  adapted  to  different  cases.  As  to  the  introduction  of  trostees,  see 
note  (c),  infra, 

(ft)  See  infra^  p.  -^^l,  notes. 

(jb)  Under  the  law  prior  to  1883,  it  was  necessary  that  the  coTcnants  of 
the  husband  and  wife  for  each  other's  benefit  should  be  entered  into  M-ith 
trustees,  and  the  wife's  covenants  ha<i  no  legal  force  except  as  binding  her 
separate  estate  in  equity,  and  except  as  to  the  covenant  not  to  sue  for  a  divorce,. 
&c. ;  but  since,  under  the  M.  W.  P.  A.  1882,  s.  1,  every  married  woman  may 
now  contract  as  a  feme  sole,  and  this  enables  her  to  enter  into  contracts  with 
her  husband  as  well  as  third  parties  (see  ss.  12  and  18,  Butler  v.  Butltr,  14 
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septely  with  the  sd  C.  &  D.,  [&  the  sd  B.,  so  far  as  the  agrmta  i*R«c.  i. 
&  provons  hinafter  contd  are,  or  ought  to  be  pformed  or 
observed  by  her  or  her  hrs,  exs,  or  ads,  doth  hby  covt  with  the 
sd  A.  (d),  &  also  septely  with  the  sd  C.  &  D.],  Aad  the  sd 
C.  &  D.  resply,  so  fcir  as  the  agrmts  &  provons  hinafter  contd 
are,  or  ought  to  be  pfoi*med  or  observed  by  the  sd  B.,  or  the  sd 
C.  &  D.,  or  their  respive  hrs,  exs,  or  ads,  or  any  of  them,  do  hby 
covt  with  the  sd  A.  in  mner  follg,  that  is  to  say : — 

1.  It  shl  be  lful  for  the  sd  B.,  at  all  times  hrafter,  to  live  Liberty  to 

septe  &  apt  from  the  sd  A.,  &  free  from  his  marital  control  &  ^^^ 

authority,  as  if  she  were  sole  &  unmarried,  &  to  reside  from  time  fP*"^  ^^^^ 

.  11  ^0^   .  111.  husband. 

to  time  at  such  place  [&  to  carry  on  such  trade,  business,  or 

oocupon],  as  she  may  think  pper,  witht  any  interferce  whatever 

on  the  pt  of  the  sd  A 

2.  Neir  of  them,  the  sd  A  &  B.,  shl  molest  the  other  of  Husband 
them  [or  any  member  or  members  of  his  or  her  family],  or  any  ^ot  ^  ^ 
pson  or  psons  with  whom  he  or  she  may  reside,  or  require  or  molest, 
compel  or  endeavour  to  compel  the  other  of  them  to  cohabit  or  other, 
dwell  with  him  or  her  by  any  legal  pcdgs  for  restiton  of  conjugal 

Its  or  orwise  howsr  (e). 

3.  Neir  of  them,  the  sd  A.  &  B.,  shl  take  any  pcdgs  agst  the  Not  to 
other  of  them  to  obtain  a  divorce  or  judicial  separon  in  respt  of  ceedi^ 
anv  misconduct  wch  has  htofore  taken  place,  or  is  alleo:ed  to  ^?.^  * 

•^  r         '  o  divorce, 

have  taken  place,  on  the  pt  of  the  other  of  them.  &c.  {e). 

4.  The  sd  A.  will  &  shl,  durg  the  jt  lives  of  himself  &  the  Husband 

to  pay 

Q.  B.  D.  831, 16  Q.  B.  D.  374),  it  seems  proper  that  the  husband  and  wife  should 
each  covenant  with  the  other  as  weU  as  with  the  trustee  ;  and  as  to  the  wife's 
power  to  agree  without  a  trustee,  see  McGregor  v.  McGregor,  21  Q.  B.  D.  424  ; 
Sweet  V.  Sweety  [1895]  1  Q.  B.  12.  But  the  intervention  of  trustees,  though  not 
l^ally  necessary,  wiU  be  practically  desirable  in  most  cases.  As  to  the  effect  of 
the  wife's  contracts,  see  the  Act,  s.  1,  as  amended  by  the  M.  W.  P.  A.  1893  (56 
k,  67  Vict.  c.  63),  s.  1. 

(rf)  See  note  (c),  p.  438. 

(tf)  Such  a  covenant  is  a  bar  to  a  suit,  Marshall  v.  Marshall^  5  P.  D.  19 ;    As  to 
Clark  V.  Clarky  10  P.  D.  188  ;  Aldridge  v.  Aldridge,  13  P.  D.  210  (but  cf.   covenant 
CahiU  y.  CahUl,  8  App.  Cas.  •120),  and  is  necessary  in  order  to  bar  a  suit,   °^^  ^ 
Moore  v.  Moore,  12  P.  D.  193  ;  but  it  does  not  amount  to  condonation,  so  as  to   V^^ 
prevent  previous  misconduct  being  pleaded  in  answer  to  a  suit  for  divorce  in 
rrapect  of  misconduct  by  the  other  party  occurring  after  the  date  of  the  deed, 
Gooch  V.  Goochj  [1893]    P.   D.   99.    2See  the  full  form  of  clause  expressly 
condoning  prior  misconduct  in  Base  v.  Rose,  7  P.  D.  225.    Taking  proceedings 
for  a  foreign  divorce  is  a  breach  of  the  covenant  not  to  molest ;  Hunt  v.  JSutU, 
(1897)  2  Q.  B.  304. 
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PREC.  I. 

annuity 
to  trus- 
tees for 
•wife  (a). 


Wife  to 

maintain 

herself. 


Husband 
to  pay 
gross  sum 
to  trustees. 


sd  B.,  if  the  sd  B.  [shl  remain  chaste  (6),  &]  shl  continue  to 
pform  &  observe  the  stipulons  hrin  contd,  &  on  her  pt  to  be 
pformed  or  observed,  pay  to  the  sd  trees  or  tree  the  clear  annl 

sum  of  £ ,  in  trust  for  the  sd  B.  as  her  septe  este,  &  in  the 

event  of  the  sd  B.  survivg  the  sd  A.  &  not  havg  incurred  a 
forfeiture  of  the  sd  anny  in  his  lifetime,  the  same  shl  continue 
to  be  pd  by  his  repves  durg  the  remr  of  the  life  of  the  sd  B. 
The  sd  auny  shl  be  considered  as  accrug  from  day  to  day,  but 
shl  be  pd  in  advce  (c)  by  eql  qtrly  paymts  on  the  usual  qtr 

days,  the  first  paymt  to  be  made  on  the day  of next, 

but  no  allowce  or  return  of  moy  shl  be  made  in  i-espt  of  anythg 
wch  may  have  been  once  pd  under  the  psnt  clause  if  the  sd 
annl  sum  shl  cease  on  any  other  day  than  one  of  the  sd  qtrly 
days,  &  the  sd  B.  shl  not  have  power  durg  her  coverture  to 
anticipate  the  same. 

5.  The  sd  B.  shl  out  of  the  proven  made  for  her  by  these 
psnts  or  orwise  provide  &  pay  for  all  such  tiecy  &  other  board, 
lodgg,  clothg  [omamts,  medical  attendee,  comfoits,  recreation], 
&  things  whatsr  as  she  may  now  or  hrafter  require  or  obtain, 
And  shl  in  all  respts  support  &  maintain  herself. 

[6.  Covt  by  A.  to  pay  £ to  trees  on  demand,  with  intt 

in  the  meantime  at p.c.  p.a.  to  be  held  in  trust  to  invest 

&  vary  investmts,&  to  yay  income  to  B.  durg  jt  lives  for  septe 


As  to 

annuity 
to  wife. 


^  (a)  See  infra,  clauses  17  and  18.  As  to  the  effect  of  a  suheequent  decree  of 
divorce  or  judicial  separation  on  this  covenant,  see  B'tshop  v.  BUhop^  [1897]  P. 
188,  discussed  41  Sol.  J.  44 ^.  As  to  the  stamp  in  respect  of  this  covenant,  see 
Lewis  V.  CommuHonert,  «?•<?.,  [1898]  2  Q.  B.  290. 

(If)  In  the  absence  of  such  a  provision,  the  husband  would  be  liable  to 
continue  the  annuity,  notwithstanding  the  sub^uent  adultery  of  the  wife. 
Sweet  V.  Sweety  [18  )5]  1  Q.  B.  12.  This  has  been  held  not  to  be  a  usual  pro- 
vision in  a  separation  deed,  Hart  v.  Hart^  18  Ch.  D.  670 ;  see  also  as  to  the 
construction  of  such  a  covenant,  Stogdon  v.  Z«0,  [1891]  1  Q.  B.  661.  As  to  the 
effect  of  the  covenant  on  the  right  to  alimony  or  an  allowance  pending  or  after 
a  suit  for  divorce,  see  Powell  v.  Powell^  L.  R.  3  P.  &  D.  55, 186  ;  Benyon  ▼. 
Benyon,  1  P.  D.  447  ;  Morrall  v.  Morrall,  6  P.  D.  98  ;  Wood  v.  Wood,  67 
L.  J.  (Ch.)  1  ;  and  as  to  proof  in  bankruptcy  under  such  a  covenant,  see  /f»  «v 
Wood,  L.  R.  9  Ch.  Ap.  670  ;  JEr  parU  Neal,  14  Ch.  D.  679.  Where  the  parties 
were  living  apart  under  a  separation  deed,  the  refusal  of  the  husband  to  resome 
cohabitation  upon  the  offer  of  the  wife  was  held  not  to  constitute  desertion,  so 
as  to  entitle  her  to  an  order  for  maintenance  under  49  &  60  Vict,  a  62,  s.  1 ; 
Reg,  V.  LereMche,  [1891]  2  Q.  B.  418. 

(c)  On  the  death  of  the  wife  no  question  as  to  apportionment  arises 
if  the  annuity  is  payable  in  advance ;  TVevalion  v.  Andert^n,  66  L.  J.  Q.  BL 
2S0.    S.  C.  on  app.,  489. 
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usey  vritht  power  of  anticipon,  &  after  death  of  A.  or  B.  in     trec^i. 
trust  for  9fwrvoT  ahsolutdy  ;  Provo,  that  if  &  so  long  as  A, 

shl,  dv/rgjt  lives,  punctually  pay  to  tree^  the  intt  on  the  £ , 

then  the  trees  shl  not  compel  paymt  of  the  £ .    See  infra, 

Settlkmts,  Psonal.] 

7.  All  the  wearg  apparel  &  psonal  ornamts  of  the  sd  B.,  &  Wearing 
all  moveable  psonal  ppty  belongs  to  the  sd  A.  now  in  her  Jr^l**^* 
poeson,  shl  belonsf  to  the  sd  B.  as  her  septe  este  independently  wife  to 

r*u       J    A  r  ^    belong  to 

ol  the  sd  A  her  an  her 

[8.  AND  THIS  INDRE  ALSO  WITNETH  that  in  further  T^'J^^ 

^  estate  (o). 

psuance  of  the  sd  agrmt,  &  in  conson  of  the  premes,  the  sd  B.,  Further 
with  the  concurrce  of  the  sd  A.,  doth  hby  grt,  &  the  sd  A  doth  testatum : 

convey* 

hby  grt  &  confirm,  unto  the  sd  C.  &  D.,  Freehd  Peels,  Vol.  /.,  ance  of 
p.  386  ;  To  HOLD  the  same  Unto  the  sd  C.  &  D.,  &  their  hrs,  [^^^j^. 
To  the  use  of  the  sd  B.,  her  hrs  &  assns,  as  her  septe  este,  hold 
independently  of  the  sd  A. ;  Add,  ifnecy,  in  a  septe  testatum,  ^^^^o*^ 
an  asanmt  of  wifis  leasehds  &  choses  in  a^^tion  not  reduced  her  as  her 

separate 
•^ __— ^    _        -    -  .    estate  (e). 

(d)  The  proTisions  as  regards  the  wife's  property  will  depend  on  circnm-  Provisions 
stances.    If  the  parties  were  married  after  1882,  the  wife  is,  by  the  M.  W.  P.  A.  as  to  wife's 
1882,  ss.  1  and  2,  made  2k  feme  sole  as  to  all  her  property  existing  at  the  time  of  propeiiy. 
the  marriage  or  afterwards  acquired  ;  and  by  ss.  1  and  5  of  the  Act,  a  woman 

married  before  1883  is  in  the  same  position  as  to  all  property  acquired  by  her 
«fter  1882  (see  Beid  v.  JReid,  31  Ch.  D.  402).  As  to  the  wife's  separate 
property,  whether  belonging  to  her  as  a  fetne  sole  under  the  Act,  or  settled  to 
her  separate  use  under  the  old  law,  no  provision  is  required  for  her  protection, 
except  possibly,  as  to  the  latter,  a  clause  divesting  the  husband  of  the  legal 
estate  in  real  or  leasehold  property,  so  as  to  enable  her  to  dispose  of  the  legal 
as  well  as  beneficial  interest  without  his  concurrence.  But  it  may  be  proper 
to  add  a  clause  (which  seems  free  from  any  legal  objection  grounded  on  such 
cases  as  Holmes  v.  G(*dson,  8  De  G.  M.  &  G.  152,  as  it  is  conceived  that  the 
husband  can  validly  contract  himself  out  of  his  common  law  rights),  excluding 
the  husband  from  taking  any  interest  after  his  wife's  death,  in  the  event  of  her 
predeceasing  him  without  having  disposed  of  the  property  in  her  lifetime  or  by 
will  (see  Allen  v.  Humphry Sy  8  P.  D.  16)  ;  since  the  separate  use,  whether 
under  the  old  law  or  under  the  M.  W.  P.  Act,  does  not  exclude  the  husband's 
marital  right  by  survivorship,  or  as  the  wife's  administrator,  to  her  leaseholds 
and  personalty,  and  to  an  estate  by  the  curtesy  in  her  freeholds,  see  infra, 
p.  483,  note. 

(e)  See  the  last  note.    This  clause  is  adapted  to  the  case  where  the  property   As  to 
is  not  the  wife's  separate  estate,  or  was  settled  to  her  separate  use  under  the  old   wife's 
law  in  such  form  that  the  legal  estate  could  not  be  conveyed  without  the   property, 
husband^s  concurrence  (see  Vol.   I.,  p.  499,  note  (/)  ).    The  common  law 
doctrine  that  a  husband  cannot  convey  property  direct  to  his  wife  was  removed 

as  to  freeholds  and  choses  in  action  by  the  C.  A.  1881,  s.  50 ;  and  the  enact- 
ment in  the  M.  W.  P.  A.  1882,  s.  1,  by  which  every  married  woman  is  enabled 
to  acquire  and  hold  property  as  a  feme  sole,  may  have  the  effect  of  abolishing 
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PEEo.  I.    iqfito  po88on  to  the  Prees,  habendum^  to  the  sd  C.  &  D.,  in  trust 

for  the  sd  B.,  as  her  septe  este,  independently  of  the  sd  A.] 

If  wife  9.  On  the  death  of  the  sd  B.  in  the  lifetime  of  the  sd  A.,  all 

hnsband      ^er  septe  este,  whether  real  or  psonal,  wch  she  shl  not  have 

^  dli^^    disposed  of  in  her  lifetime,  or  by  will,  shl  (subjt  to  her  debts 

&  engagemts)  go  &  belong  to  the  psoDS  or  pson  who  wd  have 

become  entled  thto  if  the  sd  A.  had  died  in  the  lifetime  of  the 

sd  B. 

Huabaud         10.  If  THE  SD  B.  shl  die  in  the  lifetime  of  the  sd  A.,  he  shl 

wife's  will    permit  her  will  to  be  proved,  or  admon  to  her  psonal  este  & 

to  ^  effects  to  be  taken  out  by  the  pson  or  psons  who  wd  have  been 

entled  to  do  so  had  the  sd  A.  died  in  her  lifetime. 
Custody  of  11.  The  sd  B.  shl  have  the  sole  custody  &  control  of,  heire 
children.  ''WiTJie  ckln,  &  of  their  educon  &  bringg  up  until  they  resply 
attn  the  age  of  —  3nrs  (6),  witht  any  interferce  whatsr  on  the 
pt  of  the  sd  A. 
Expense  of  [12.  If  &  SO  OFTEN  &  SO  loDg  as  any  child  or  chin  of  the  sd 
ance  of  -A..  &  B.  shl  durg  the  jt  lives  of  the  sd  A.  &  B.  be  livg  with  <»• 
^hSd*         uiider  the  control  of  the  sd  B.,  the  sd  A.  shl  pay  to  the  sd  trees 

(c).  or  tree  in  trust  for  the  sd  B.  the  sum  of  £ p.a.  in  respt  of 

each  such  child  being  under  the  age  of  —  yrs,  &  the  sum  of 

£ p.a.  in  respt  of  each  such  child  being  over  the  age  of 

—  yrs  &  under  the  age  of  twenty-one  yra  &  unmarried,  such 
respive  yrly  sums  to  be  apportionable  at  the  commencemt  & 
termiuon  thof  accdg  to  law,  but  to  be  payable  by  eql  qtrly 
paymts  on  the  usual  qtr-days,  &  to  be  applied  by  the  sd  B.  in 
or  towards  the  mtce  &  educon  or  orwise  for  the  benefit  of 
such  chin  or  child,  but  witht  liability  to  acct  so  long  as  she 
shl  maintain  &  educate  such  chin   or  child  to  the  satisfon  of 


the  doctrine  altogether,  but  as  this  is  not  clear  (see  Vol.  I.,  p.  613,  note), 
trustees  should  be  interposed  in  the  conveyance  of  the  leaseholds  in  the  text, 
and  in  the  case  of  the  freeholds,  as  the  wife  is  one  of  the  conveying  parties,  the 
conveyance  is  made  to  the  trustees  as  grantees  to  the  use  of  the  wife.  It  would 
generally  be  better  to  convey  the  freeholds  or  leaseholds  by  a  separate  deed,  so 
as  to  avoid  bringing  the  other  provisions  of  the  separation  deed  on  to  the  title. 
See  also  as  to  the  clauses  in  the  text,  Pride  v.  Bubb,  L  R.  7  Ch.  64. 

(«)  See  note  (</)  on  last  page. 

(6)  See  36  &  37  Vict.  c.  12,  s.  2  of  which  makes  valid  an  agreement  giving  a 
mother  the  custody  of  the  children,  subject  to  the  discretionary  power  of  the 
Court,  as  to  which  see  the  Guardianship  of  Infants  Act,  1886,  s.  5. 

(c)  As  to  the  liability  of  a  married  woman  having  separate  property  to  main- 
tain her  children,  see  the  M.  W.  P.  A.  1882,  s.  21. 
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• 

the  sd  trees  or  tree ;  The  sd  A.  shl  also  pay  the  fiinl  expses  of  preo.  i. 
any  child  who  shl  die  while  livg  with  or  under  the  control  of 
the  sd  B.J  [or,  The  sd  B.  shl,  out  of  her  own  moys,  provide  & 
pay  for  the  mtce  &  educon  of  the  chin  or  child  for  the  time 
being  livg  with  her  or  under  her  control  by  virtue  of  these 
psnts,]  [or,  Each  of  them,  the  sd  A.  &  B.,  shl,  out  of  his  or 
her  own  moys,  provide  &  pay  for  the  mtce  &  educon  of  any 
chin  or  child  durg  any  period  or  periods  while  such  chin  or 
child  shl  be  livg  with  him  or  her,  or  under  his  or  her  control.] 

13.  The  sd  A«  &  B.  shl  resply  at  all  convenient  &  reasble  Access  to 
times,  to  be  settled  in  case  of  dispute  by  the  sd  trees  or  tree  ?^*J   ^^^^ 
for  the  time  being,  have  access  to  &  communicon  with  the  chin 

or  child  for  the  time  being  livg  with  or  under  the  control  of 
the  other  of  them  [or  at  school  as  hinafcer  is  mentd]. 

14.  The  sd  K.,  L.,  &  M.,  the  hoys,  shl,  as  &  when  they  resply  Schools  for 
attn  the  age  of  —  yrs,  be  placed  at  the  expse  of  the  sd  A.  at  ^*  ^*^" 
such  schools  in  England  [as  he],  or  [at  such  schools]  elsewhere 

as  he,  with  the  consent  in  writg  of  the  sd  B.,  [or,  ais  the  sd 
trees  or  tree]  shl  from  time  to  time  deteimine ;  such  of  them 
the  sd  R.,  L.,  &  M.,  as  shl  for  the  time  being  be  at  school,  shl 
pass  the  holidays  at  such  places  &  in  such  mner  as  the  sd  trees 
or  tree  shl  from  time  to  time  direct,  havg  regard  to  the  reasble 
wishes  of  the  sd  A.  &  B. 

15.  It  shl  be  LFUL  for  the  sd  trees  or  tree,  if  civces  shl  Power  to 
arise  wch  in  their  or  his  opinion  render  it  absolutely  necy  for  to^hamre 
the  welfare  of  the  chin  or  child  for  the  time  being  livg  with  or  custody  of 

childrcii 

under  the  control  of  eir  of  them  the  sd  A.  &  B.,  to  remove 
such  chin  or  chid,  &  to  place  them,  him,  or  her,  with  or  under 
the  ccmtrol  of  the  other  of  them  the  sd  A.  &  B. 

16.  The;  sd  B.,  her  his,  exs,  &  ads,  &  also  the  sd  C.  &  D.,  Trustees  to 
&  their  respive  hra,  exs,  or  ads,  shl  at  all  times  hrafter  ketp  {"^^^1"^^^ 
indemnified  the  sd  A.,  his  hrs,  exs,  &  ads,  from  all  debts  &;  against 

'I*  ' 

liabilities  htofore    or   hrafter  to  be  contracted  or  incurred  by  aobtsf/). 

{di)  This  doea  not  compel  the  party  having  the  custody  of  the  children  to 
keep  them  in  a  place  easy  of  access  for  the  other  party,  Hunt  v.  Hunty  28 
Ch.  D.  606. 

(e)  As  to  the  right  of  the  children  to  sue  on  such  a  provision  as  this,  see 
Oatidy  V.  Oandy,  30  Ch.  D.  57. 

(/)  The  provisions  for  the  husband's  indemnity  should  be  retained-  although    j^  ^q 
it  has  been  determined  that  the  wife  has  no  power  to  pledge  the  huslmnd's    husband's 
credit  after  a  separation  deed  ;  Eastland  v.  Burchelly  3  Q.  B.  D.  432.    As  to  the    indemnity 
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from  an- 
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Covenant 
for  further 
assurance. 


against 

wife's 

debts. 


the  sd  B.,  &  from  all  actions  pcdgs,  claims,  &  demands,  coBts, 
damages,  &  expses  whatsr  in  respt  of  such  debts  &  liabilities  or 
any  of  them. 

17.  In  case  the  sd  A.  shl  be  obliged  to  pay  any  sum  or  sums 
of  moy  for  or  on  acct  of  any  debt  or  liability  htofore  or  hrafter 
contracted  or  incurred  by  the  sd  B.,  or  in  case  the  sd  B.  shl  at 
any  time  take  any  pcdgs  agst  the  sd  A.  for  restiton  of  conjugal 
rts  or  orwise  for  compellg  him  to  cohabit  with  her,  or  shl  at 
any  time  directly  or  indirectly  molest  the  sd  A.  [or  any  member 
or  members  of  his  fjmily],  then  &  in  any  of  such  cases  the 

sd  anny  of  £ shall  cease  to  be  payable,  [or,  the  sd   sum  of 

£ ,  seed  by  the  covt  of  the  sd  A.,  &  the  intt  thon  shl  cease 

to  be  payable,  and  if  the  same  sum  shl  have  been  pd  by  the 
sd  A.  to  the  sd  trees  or  tree,  the  same  &  the  investmts  & 
income  thof  shl  thenceforth  be  held  in  trust  for  the  sd  A. 
absolutely.] 

[18.  In  case  the  sd  A.  shl  at  any  time  or  times  hrafter  be 
called  upon  to  pay  or  dischge,  &  shl  actually  pay  or  dischge 
any  debt  or  liability  htofore  or  hrafter  contracted  or  incurred 
by  the  sd  B.,  then  &  in  every  such  case  it  shl  be  Iful  for  the  sd 

A-  to  deduct  &  retain  out  of  the  sd  anny  of  £ [to  deduct  & 

retain,  or  be  reimbursed  out  of  the  sd  sura  of  £ hinbfe 

covted  to  be  pd  by  him,  &  the  investmts  &  income  thof^]  the 
amt  wch  he  the  sd  A.  shl  have  so  pd  in  respt  of  such  debt  or 
liability,  togr  with  all  costs  &  expses  wch  he  shl  have  pd  or 
incurred  on  acct  thof,  but  so  that  this  psnt  proven  shl  not  in 
anywise  render  the  sd  A.  liable  to  the  paymt  of  any  of  the 
debts  of  the  sd  B.,  or  prejudice  his  rts  or  remedies  under  the 
covts  of  indemnity  of  the  sd  B.  &  the  sd  C.  &  D.  hinbfe 
contd.] 

19.  Each  of  them,  the  sd  A.  &  B.,  or  their  respive  hrs,  exs, 
or  ads,  shl  at  any  time  exte  &  do  all  such  assurces  &  things  as 
the  other  of  them,  his  or  her  hrs,  exs,  ads,  or  assns,  or  the  sd 
trees  or  tree  shl  reasbly  require  for  the  ppose  of  givg  full 
effect  to  theso  psnts  &  the  n>\  ts,  agrmts,  &  provons  hriu  coutd. 


general  law,  see  Dtbenham.  v.  Mellon^  6  Q.  B.  D.  394 ;  6  App.  Cas.  24.     It  is 
conceived  that  the  law  on  this  subject  is  not  altered  by  the  M.  W.  P.  A.  1SS2 ; 
and  if  so,  this  covenant  would  create  a  consideration  for  the  ooveniuits  and 
provisions  entered  into  on  the  part  of  the  husband, 
(a)  See  last  note. 
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20.  Provd  always,  &  it  is  hby  agrd  that  if  the  sd  A.  &  B.  prec.  i. 
shl  be  reconciled,  &  return  to  cohabiton  [or  if  their  marre  shl  Proviao 
be  dissolved,  or  they  shl   be  judicially  septed  (c),  by  reason  encase  of 
of  any  misconduct  of  the  sd  B.  [occurrg  after  the  date  hrof]],  tionordis- 
then,  &  in  such  case,  all  the  covts  &  provons  hrin  contd  shl  marriaffe 
become  void,  but  witht  prejudice  to  any   [sale  or  other]  act 
previously  made  or  done  hrunder,  or  any  pcdgs  on  the  pt  of 

any  of  the  pties  hto  in  respt  of  any  then  antecedent  breach  of 
any  of  the  covts  or  provons  hrin  contd.  [And  the  sd  trees  or 
tree  shl  hold  any  ppty  then  vested  in  them  or  him  by  virtue  of 
these  pents,  subjt  &  witht  prejudice  to  any  disposons  or 
eDgagemt€)  thtofore  made  or  entd  into  with  respt  to  the  same 
by  the  sd  B.,  to  such  uses,  &  upon  such  trusts,  as  will  most 
nearly  correspond  with  the  uses  &  trusts  to  wch  the  same  wd 
then  resply  be  subjt  if  these  psnts  had  not  been  exted.] 

21.  The  statutory  power  of  apptg  new  trees  of  these  psnts  Provision 
shl,  as  to  trees  to  be  appted  in  the  place  of  the  sd  C,  or  of  any  ^  5°  »P' 
tree  to  be  appted  in  his  place,  be  vested  in  the  sd  A.,  &  as  to  of  now 
trees  to  be  appted  in  the  place  of  the  sd  D.,  or  of  any  tree  to  J^?^*^* 
be  appted  in  his  place,  shl  be  vested  in  the  sd  B.     In  wii's,  &c. 


II. 

DEED  of  Covenant  securing  Annuity  to  a  Past  Mistress  (e).  prec.  n. 

Parties,  A.,  covtor,  1 ;    B.,  mistresSy  2 ;   C.  &  D.,  trees,  3.  Parties. 

Whas  the  sd  A.  was  lately  on  terms  of  intimacy  with  the  sd  B.,  Reciuls. 


(e)  Arrangements  for  a  separation  sometimes  embody  provisions  for  a  settle-   As  to 
ment  or  otherwise  as  to  which  it  is  extremely  diflScult  to  determine  whether  provision 
they  are  to  cease  in  the  event  of  a  return  to  cohabitation,  or  are  independent     .J",  recon- 
(see  Bufflet  r.  Alston,  L.  R.  19  Eq.  639).    It  is  very  important  to  exclude  aU   ^^i*^^^^' 
such  questions  as  in  the  text. 

(d)  See  the  T.  A.  1893,  s.  10,  infra,  Settlements. 

(e)  As  to  agreements  in  consideration  of  past  cohabitation,  see  Pollock  on 
Contracts,  6th  ed.,pp.  288  et  seq. ;  it  is  assumed  in  this  case  that  there  has  been 
no  issue.  The  annuity  will  not  cease  on  the  parties  resuming  cohabitation,  Be 
Ahdy,  [1895]  1  Ch.  455.  The  effect  of  the  parties  marrying  before  1883  was  to 
suspend  the  annuity  during  cohabitation ;  Fitzgerald  v.  Fitzgerald,  L.  R.  2 
P.  C.  83. 
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but  such  intimacy  has  now  ceased,  And  whas  the  sd  A.  has  agrd 
to  make  provon  by  way  of  anny  for  the  sd  B.,  &  orwise  as 
hiiiafter  mentd  upon  the  terms  &  condons  hinafter  expd.  NOW 
THIS  INDRE  WITNETH  that  in  psuance  of  such  agrmt,  &  in 
conson  of  the  premes,  the  sd  A.  doth  hby  covt  with  the  sd  C.  & 
D.,  to  pay  durg  the  lifetime  of  the  sd  B.,  to  the  sd  C.  &  D.,  or 
the  survor  of  them,  or  other  the  trees  or  tree  for  the  time  being 
of  these  psnts  (hinafter  called  the  sd  trees  or  tree),  the  weekly 

sum  of  £ ,  the  first  paymt  to  be  made  at  the  end  of  one 

week  from  the  date  hrof.  And  it  is  hby  aqrd  that  the  sd 
weekly  sum  shl  be  held  by  the  sd  trees  or  tree  In  trust  to  pay 
the  same  to  the  sd  B.,  &  so  that  in  case  of  coverture  the  same 
shl  be  for  her  separate  use  witht  power  of  anticipon,  &  so  also 
that  the  same  shl  be  subjt  to  forfeiture  if  any  act  or  event  shl 
happen  whby  the  same  weekly  sum  or  any  pt  thof  if  belonging 
absolutely  to  her  wd  become  vested  in  or  payable  to  some  other 
pson  or  psons  or  a  corporon,  &  in  the  event  of  the  same  being 
so  forfeited,  the  sd  trees  or  tree  shl  thenceforth  pay  or  apply  the 
same  unto  or  for  the  mtce  or  psonal  support  or  benefit  of  all  or 
any  one  or  more  to  the  exclusion  of  the  others  or  other  of  the 
follg  objects,  namely,  the  sd  B.  &  her  Iful  issue  (whether  minors 
or  adult)  for  the  time  being  in  existce  in  such  shares  if  more 
than  one,  &  in  such  mner  as  the  sd  trees  or  tree  in  their  or  his 
absolute  &  uncontrolled  discron  may  think  fit.  But  in  case  at 
any  time  after  such  forfeiture  there  shl  be  no  child  or  issue  of 
the  sd  B.  livg,  then  the  sd  weekly  sum  shl  absolutely  cease  to 
be  payable  by  the  sd  A.,  his  exs  or  ads,  Provd  always,  &  it  is 
exply  stipulated  by  the  sd  A.,  &  agrd  that  in  case  the  sd  B.  shl 
at  any  time  molest  or  annoy  the  sd  A.  by  any  act  or  pcdg 
whatever,  &  in  parlar  if  she  should  hold  or  attempt  to  hold  any 
communicon  with  the  sd  A.  or  any  of  his  relons  or  firiends  eir 
psonally  or  by  Ire  or  through  the  medium  of  any  pson  other 
than   the   sd  trees  or  tree   (who  shl  be   the  only  authorised 
intermediary  for  that  ppose)  or  if  she  shl  hold  or  attempt  to 
hold  any  communicon  with  his  wife  or  intd  wife  for  the  time 
being  or  any  of  her  relons  or  friends,  or  if  she  shl  call  herself  by 
the  name  of  the  sd  A.  or  shl  represent  herself  to  be  his  wife  or 

shl  come  to  reside  within miles  of House  [or  any  or 

residce  for  the  time  being  of  the  sd  A.],  then  &  in  any  such  case 
the  sd  weekly  sum  shl  be  absolutely  forfeited  &  cease  to  be 
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payable  by  the  sd  A.,  his  exs  or  ads,  And  it  is  further  agrd    ^^^'  "• 
that  in  case  any  dispute  or  question  shl  arise  as  to  whether  any  ab  to 
act  or  pcdg  or  any  communicon  on  the  pt  of  the  sd  B.  is  a  ^^^putes. 
breach  of  the  provon  or  condon  lastly  hinbfe  contd,  or  as  to  the 
rts  of  the  sd  B.  under  these  psnts,  the  same  shl  be  refd  to  the 
decision  of  two  arbitrors  or  an  umpire,  whose  decision  shl  be 
absolutely  conclusive   &   bindg   on   all   pties,  &   this   shl   be 
deemed  an  agrmt  for  a  referee  within  the  Arbitron  Act,  1889, 
Provd  always  that  in  case  the  sd  A.  shl  by  will  bequeath  or  Further 
secure  to  the  sd  B.  durg  her  life  an  anny  of  eql  or  greater  amt  P''°''^^* 
than  the  sd  weekly  sum  hby  made  payable  as  afed,  then  the 
aimy  so  bequed  or  seed  shl  be  in  satisfon  of  such  weekly  sum 
wch  shl  in  that  case  cease  to  be  payable  from  the  dece  of  the 
sd  A.,  And  it  is  hby  agrd  that  the  power  of  apptg  new  trees  As  to 
of  these  psnts  shl  be  vested  in  the  sd  A,,  his  exs  or  ads.     In  ^e^t  of 

wits,  &C.  trustees. 


SETTLEMENTS  (PERSONAL). 


Recent 
legislation 
affecting 
settle- 
ments. 

The  C.  A. 
1881. 


The 

S.  L.  Acts, 
1882  to 
1890. 


PRELimNARY    NOTE. 

Thb  forms  under  this  head  include  those  for  land  settled  as  personalty  bj 
means  of  a  trust  for  sale.  See  3  Dav.  Prec. ;  Elph.  Introd.  Ck)nv.,  p.  267  et  seq. 
See  also  in  connection  with  settlements,  "  Appointments,"  VoL  I.,  p.  69  et  seq. 

The  following  is  a  short  reference  to  the  impoilant  recent  legislation  bearing 
on  settlements  of  real  and  pei-sonal  estate  :— The  C.  A.  1881  (44  &  45  Vict 
c.  41),  8.  7,  enabling  covenants  for  title  to  be  implied  ;  s.  30  (as  amended  by  the 
Copyhold  Act,  1894,  s.  88),*  by  which  trust  estates  in  freeholds  or  copyholds,  to 
which  the  trustee  has  not  been  admitted,  vested  in  a  sole  trustee  devolve  on  his 
death  on  his  personal  representatives,  copyholds  to  which  the  trustee  has  been 
admitted  still  devolve  on  his  customary  heir,  or  the  devisee  of  his  trust  estates  ; 
8.  39  enabling  the  Court  to  bind  the  interest  of  a  married  woman,  notwith- 
standing a  restraint  on  anticipation;  s.  41,  extending  the  provisions  of  the 
Settled  Estates  Act,  1877,  to  freeholds  and  leaseholds  vested  absolutely  in  an 
infant  •  s.  42,  intended  to  obviate  the  necessity  for  inserting  the  usual  minority 
clause  by  giving  to  the  trustees  powers  of  management  and  receipt  and  applica- 
tion of  the  rents  in  the  case  of  an  infant  entitled  in  possession  to  land ;  s.  43, 
containing  powers  and  provisions  for  maintenance  and  accumulation  of  surplus 
income  during  the  minority  of  the  person  entitled  in  possession  to  any  property- 
real  or  personal ;  s.  44,  giving  the  usual  remedies  for  the  recovery  of  rent- 
charges  J  s.  51,  enabling  an  estate  in  fee  simple  or  in  tail  or  tail  male  or  female 
to  be  limited  by  those  expressions  without  the  word  "  heirs "  ;  s.  52,  enabling- 
the  donee  of  a  power  to  release  it ;  ss.  68,  59,  and  60,  relating  to  the  effect  of 
covenants  ;  s.  62,  enabling  easements,  &c.,  to  be  limited  by  way  of  use ;  a.  71, 
partially  repealing  Lord  Cran worth's  Act  (23  &  24  Vict.  c.  145) ;  and  the  4th 
schedule  giving  a  sample  form  of  strict  settlement  of  land  (see  s.  57) : — ^The 
C.  A.  1882  (45  &  46  Vict.  c.  39)  ;  s.  6,  as  to  the  disclaimer  of  powers  by  trustees  : 
—The  S.  L.  A.  1882  (45  Ac  46  Vict.  c.  38)  (as  amended  by  the  Acts  of  1884  (47 
&  48  Vict.  c.  18)  ;  1887  (50  Ac  51  Vict.  c.  30)  ;  1889  (52  &  63  Vict.  c'.  36)  ;  and 
1890  (53  &  54  Vict.  c.  69)  ),  ss.  3—20  and  31  (as  amended  by  the  Act  of  1890, 
ss.  5  7, 9, 10  and  11),  conferring  on  tenants  for  life  and  other  limited  owners  (as 
defined  by  ss.  2  and  58)  under  all  settlements  of  land  and  hereditaments  of  any 
tenure  corporeal  or  incorporeal  (see  s.  2,  and  the  Act  of  1890,  s.  4),  but  as  to 
settlements  by  way  of  trust  for  sale  only  under  an  order  of  the  Court  (s.  63  of 
the  Act  of  1882,  as  varied  by  s.  7  of  the  Act  of  1884),  extensive  powers  of  sale, 
leasing,  making  grants  in  fee  for  building  purposes,  accepting  surrenders  of 
leases  sale,  exchange,  partition,  enfranchisement,  granting  licences  to  copy- 
holders, laying  out  land  for  building  purposes,  and  raising  money  by  mortgage, 
with  full  subsidiary  powers ;  ss.  21—30  (as  amended  by  the  Act  of  1887,  and 
the  Act  of  1890,  ss.  13  and  15),  providing  for  the  re-investment  of  capital  money 
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arising  under  the  Act  (or  liable  under  a  "  settlement "  to  be  invested  in  land, 

8.  33)  according  to  the  direction  of  the  tenant  for  life  in  varioos  modes,  in- 

dading  improyements  (and  as  to  money  in  Court,  see  s.  82)  ;  s.  35,  providing 

for  the  catting  of  timber  in  certain  cases  ;  s.  37,  enabling  heirlooms  to  be  sold 

under  an  order  of  the  Court ;  ss.  50 — 52,  providing  that  the  powers  of  the  Act 

shall  not  be  assigned  or  parted  with  by  the  tenant  for  life  or  excluded  by  the 

settlement ;  s.  67,  enabling  the  powers  to  be  extended ;  s.  56  (as  amended  by 

8.  6  of  the  Act  of  1884),  keeping  alive  concurrent  powers  contained  in  the 

settlement,  subject  (except  in  the  case  of  trusts  for  sale)  to  the  consent  of  the 

tenant  for  life  to  their  exercise  ;  s.  69,  extending  the  powers  of  the  Act  to  the 

case  of  an  infant  absolutely  entitled  to  land  (see  s.  60)  ;  and  s.  64,  repealing  so 

much  of  Lord  Cranworth's  Act  (23  k  24  Vict.  c.  145),  as  had  not  been  repealed 

by  the  C.  A.,  1881 :— The  M.  W.  P.  Act,  1882  (45  k  46  Vict.  c.  75),  ss.  1,  2,  5  The 

(as  amended  by  the  M.  W.  P.  A.,  1893  (66  k  67  Vict.  c.  63)  ),  giving  to  every  M.  W.  P. 

married  woman  the  capacity  of  acquiring,  holding,  and  disposing  of  property,   -^^^^j  1882. 

and  also  of  contracting  (as    to  her  separate  estate),  as   a  feme  wle,   and 

providing  that  the  property  of  every  married  woman  shall  belong  to  her  as  a 

feme  sole,  except  where  the  marriage  and  the  acquisition  of  the  property  were 

both  before  1883  ;  ss.  6 — 9,  providing  specially  as  to  investments,  subject  to  a 

provision  (s.  10)  as  to  investments  of  the  husband's  money  in  fraud  of  his 

creditors  ;  s.  11,  enabling  a  policy  to  be  effected  by  a  wife  on  her  own  or  her 

husband's  life  for  her  separate  use,  or  by  a  wife  or  husband  on  her  or  his  own 

life  for  the  benefit  of  the  other  of  them  or  the  children  ;  s.  12,  giving  married 

women  remedies  for  the  protection  and  security  of  their  separate  property  (and 

see  s.  17)  ;    ss.  13 — 15,  regulating    the    liability  of  the  wife  and  husband 

respectively  in  respect  of  the  wife's  ante-nuptial  debts  ;  s.  18,  making  special 

provision  for  the  case  of  a  married  woman  who  is  a  trustee  (and  see  s.  24)  ;. 

s.  19,  providing  that  the  Act  is  not  to  affect  settlements  before  or  after  marriage 

of  the  property  of  a  married  woman,  or  a  restriction  against  anticipation, 

subject  to  the    rights  of   her  ante-nuptial   creditors,   and    to    a    provision 

avoiding  settlements  in   fraud  of  her  creditors ;    and  ss.  20,  21,  making  a 

married  woman  having  separate  estate  liable  for  the  maintenance  of  her  husband 

and  children : — and  the  Trustee  Act,  1893  (56  k  57  Vict.  c.  53),  (consolidating   Trustee 

prior  enactments  relating  to  trustees),  ss.  1  to  9,  as  to  investments  by  trustees  ;   Act,  1893 

ss.  10  to  12,  and  s.  47,  as  to  the  appointment  of  new  trustees,  the  vesting  of 

trust  property  in  them,  and  the  retirement  of  trustees  ;  ss.  13  to  16,  as  to  the 

powers  of  trustees  under  a  trust  or  power  of  sale ;  s.  44,  as  to  sales,  &c.,  by 

trustees  of  land  or  minerals  separately  ;  s.  18,  as  to  the  powers  of  trustees  to 

insure  against  fire ;  s.  19,  as  to  their  power  to  renew  leases  ;  s.  20,  as  to  trustees* 

receipts;  s.  21,  giving  power  to  trustees  to  compromise,  kc  ;  s.  22,  as  to  the 

survivorship  of  powers  to  two  or  more  trustees ;  s.  24,  as  to  the  indemnity  of 

trustees ;  8S.'25  to  41,  as  to  the  appointment  of  trustees  by  the  Court  and  vesting 

orders  ;  and  s.  48,  as  to  a  trustee  becoming  a  convict.    Most  of  these  enactments 

will  be  adverted  to  more  particularly,  as  to  their  effect  on  settlements,  infra. 

As  to  the  stamps  on  settlements,  see  the  Stamp  Act,  1891,  schedule  ;  Vaizey 
on  SeUlements,  p.  1618,  Onshw  v.  Inland  Bevewie  Cbmmrs.,  [1891]  1  Q.  B.  239. 
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Intended 
marriage. 

Title  to 
stocks, 
kc,  in 
possession 
and  agree- 
ment for 
settle- 
ment. 

TiUe  in 
possession 
to  share  of 
residuary 
estate  and 
to  a  pos- 
sible fur- 
ther share, 
and  agree- 
ment for 
settle- 
ment. 


RECITALS  (a). 

I.  VVhas  a  marre  is  intd  shortly  to  be  solemnized  betn  the 
sd,  intd  huabd  &  wife  (6). 

II.  And  whas  the  sd  A.  is  absolutely  ended  to  the  sevl  stks, 
funds,  shares,  &  sees  folig,  that  is  to  say,  ttc,  or,  ''the  ppty 
specified  in  the  schdle  hto,"  &  upon  the  treaty  for  the  sd  intd 
marre  it  was  agrd  that  the  same  shd  be  transferred  to  the  »d, 
trees,  in  trust  for  the  sd  A.,  until  the  sd  intd  marre,  &  afterwds 
upon  the  trusts  hinafter  expd. 

IIL  And  whas  under  the  will  of  X-,  deced,  dated,  &c.,  &  a 

codl  thto,  dated,  &a,  wch  were  proved  in  the ct  [registry] 

&c.,  on  the day  of ,  the  sd  A.,  [as  one  of  the  chin  of 

E.  deced,]  is  [will  upon  the  solemnization  of  the  intd  marre 

become]  absolutely  entled  in  posson  to  one  eql pt  or  share 

of  the  residy  psonal  este  [&  of  the  net  proceeds  of  the  sale  & 
conversion  of  the  real  este]  of  the  sd  testor,  wch,  [so  far  as  at 
psnt  realized  &  ascertained,]  consists  of  or  is  repted  by  the 
ppty  specified  in  the  schdle  hto  (c),  &  now  standg  in  the  names 
of  [or  orwise  vested  in  or  under  the  legal  control  of]  L.  &  M.  as 
trees  of  the  sd  will  &  codl,  or,  **  the  pailars  &  amt  of  wch  este 
have  not  yet  been  ascertained  " ;  &  the  sd  A.  may  [in  the  event 
of  the  death  of  any  of  the  other  chin  of  the  sd  E.,  being  a  son 
or  sons  under  the  age  of  21  yrs,  or  being  a  daur  or  daurs  under 
that  age  &  witht  havg  been  married,  or,  "in  certn  events,"] 
become  entled  to  a  further  share  or  shares  of  such  residy  este  & 
premes ;  &  upon  the  treaty  for  the  sd  intd  marre  it  was  agrd 
that  the  share  or  shares  of  such  residy  este  &  premes  to  wch  the 
sd  A.  is  or  may  become  entled  as  afed  shl  be  assned  to  the  sd, 
trees,  in  mner  &  upon  the  trusts  hinafter  expd. 


(a)  See  also  the  forms  of  recitals  in  "  Coktbtai^cbb  on  Salk,"  YoL  I.,  pp.  356 
et  seq, 

(^)  If  either  is  an  infant,  add  "  with  the  consent  of  the  sd,  JHir^llt 
or  gdian*'  "  Mai  riage  "  means  a  valid  marriage,  Elph.  N.  k  C.  Interp.  331  ; 
4S  Sol.  J.  23.  A  settlement  made  in  contemplation  of  a  marriage  which  is 
broken  off  is  not  binding.    Bond  v.  Watford,  32  Gh.  D.  238. 

(0)  The  particulars  of  the  trust  funds  should  be  given,  so  far  as 
for  the  purpose  of  the  ad  valorem  stamp  duty. 
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IV.  And  whas  under  an  indre,  dated,  &c.,  &  made,  &c.,  [the  Title  tore- 
will  of  K.,  deced,  dated,  &c.,  &  a  codl  thto,  dated,  &c.,  wch  will  share  in 
&  codl  were  proved  on  the  day  of in  the Ct  trust  funds 

^  *'  under  set- 

[Registry]  &c.,]  [&  a  deed  poll  of  apptmt,  dated,  &c.,  under  the  tlemeutor 

hand  &  seal  of ,]  the  sd  A.  is  [will  upon  the  sd  intd  marre 

become]  absolutely  entled  to  the  sum  of  £ 2 J  p.c.  Consold 

Stk  (d),  pt  of  a  lai^er  sum  of  !ike  Stk  suhjt  to  the  trusts  of  the 

«d  settlemt,  [will  &  codl,]  or,  "to  one  eql  pt  or  share  of 

the  trust  ppty  [wch  now  is  or  by  means  of  the  accruer  of  any 
other  ppty  under  the  provon  in  the  sd  indre  contd  for  the 
settlemt  of  after-acquired  ppty  of  the  sd  X.,  shl  at  any  time 
become]  subjt  to  the  trusts  of  the  sd  indre,  [will  &  codl,]"  or, 

**  to  one  eql pt  or  share  of  all  &  singr  the  trust  ppty,  subjt 

to  the  trusts  of  the  sd  indre,  [will  &  codl,]  wch  shl  remain  after 
satisfyg  a  prevs  apptmt  in  favour  of  L.,  a  daur  of  the  sd  X., 
made  by  a  deed  poll,  dated,  &c.,  subjt  to  the  life  intt  of  the  sd 
X.  thrin  [subjt  to  certn  prior  intts  thrin  durg  the  lives  &;  life  of 
the  sd  X.  &  Y.,  &  the  survor  of  them  "]. 

V.  And  whas  under  or  by  virtue  of  an  indre  of  settlemt.  Title  to 
dated,  &c.,  &  made,  &c.  (being  a  settlemt  of  the  estes  of  the  sd  ^^^^j 

K.,  situate  in  the  coy  of ,  exted  in  conson  of,  &;  shortly  bfe  charged  on 

the  marre  of  K.  &  L.,  his  late  wife),  &  by  virtue  of  the  trusts  of  esutes. 

a  term  of yrs  by  the  same  indre  limd  in  the  sd  estes  for 

raisg  portions  for  the  daurs  &  yor  sons  of  the  sd  K.  &  L.,  [&;  by 
virtue  of  a  deed  poll  of  apptmt  und^r  the  hand  &  seal  of  the  sd 
K.,  dated,  &c.,  in  psuance  of  a  power  contd  in  the  sd  indre  of 
settlemt]  the  sd  B.  is,  [will  if  her  iutd  marre  shl  take  place 
within  six  calr  months  from  the  date  of  the  sd  deed  poll  of 

apptmt  become]  absolutely  entled  to  the  sum  of  £ to  be 

raisable  out  of  the  sd  estes,  &  payable  to  her  on  the  dece  of 
the  ad  K.,  wth  intt  from  his  dece  at  the  rate  of  4  p.c.  p.a.,  until 
paymt,  or  in  his  lifetime  with  his  consent. 

VI.  AlND  whas  the  ppty  subjt  to  the  trusts  of  the  sd  indre  of  Particu- 
settlemt,  [will  &  codl,]  or,  "  representg  the  residy  este  of  the  ^^^^ 
sd  testor,  [so  far  as  the  same  has  at  psnt  been  realised  &  ascer-  property, 
tained,]"  (e)  consists  of,  state  investmts,  as,  "the  sum  of  £ 

deb  stk  of  the  Rly  Co.,  the  sum  of  £ invested  on 


(i)  As  to  the  designation  of  the  public  funds,  see  Vol.  I.,  p.  71,  note  (r?). 
(e)  See  p.  450,  note  (c). 
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mtge  of  a  freehd  este  at  ,  in  the  coy  of  ,  &c.,"  onr, 

''consists  of  the  ppty  specified  in  the  schdle  hto/*  wch  are  resply 

[is]  standg  in  the  names  of  or  vested  in  or  under  the  legal 

control  of  L.  &  M.,  the  trees  of  the  sd  indre  of  settlemt  [will  & 

codl]. 

The  same        vu,  And  whas  the  ppty  now  subjt  to  the  trusts  of  the  sd 

paiilycoD-  i^^^^^^  ^^  settlemt  consists  of  the  stks,  funds,  &  sees  specified 

BistiDg  of     in  the  schdle  hto,  &  of  the  freehd,  copyhd,  &  leasehd  hds  mentd 

chased  and  ii^  the  sd  schdle,  wch  have  been  pchased  under  a  power  contd 

held  as        y^  ^he  sd  indre,  &  are  now  vested  in  &  held  by  L.  &  M.,  the 

personalty.  '  i 

trees  of  the  sd  settlemt,  upon  the  trusts  thrin  contd  for  the  sale 

of  the  sd  hds,  &  for  the  applicon  of  the  net  sale  moys,  &  of  the 

net  rents  &  profits  of  the  sd  hds,  or  of  the  unsold  pt  thof  for  the 

time  being,  upon  the  trusts  thby  decld  concerng  the  moys  applied 

in  the  pchase  thof,  &  the  income  of  such  moys. 

Agreement       VIII.  And  WHAS  upon  the  treaty  for  the  sd  intd  marre  it  was 

ine^of  re-  ^^^  ^^^  ^  ^^^  share  or  shares  of  the  sd  A.,  whether  in  posson, 

versionary  revon,  or  expectancy,  &  whether  vested  or  contingent,  of  or  in, 

share  of      ^<^*»  ^'^  ^^  assned  to  the  sd,  tre^y  in  mner  &  upon  the  trusts 

property      hinafter  expd. 

derived  ■'■ 

under  IX.  And  wuas  psuant  to  an  agrmt  made  upon  the  treaty  for 

OT  wur""*  the  sd  intd  man-e,  the  sum  of  & 21  p.c.  Consold  Stk  [ 

Transfer      shares  of  £ each  in,  or,  " Debs  for  £ each  of," 

of  stock,      the Co.]  [or,  the  ppty,  the  parlars  whof  are  specified  in 

bentures,  the  schdle  hto,]  belongg  to  the  sd  A.  has  [have]  been,  [or,  is 
lie*^^'^  [are]  intd  forthwith  to  be]  transferred  by  him,  [or  by  his  diron] 
property,     into  the  names  of  the  sd,  ireeBy  to  the  intent  that  the  same  shl 

be  held  in  trust,  &c.,  cw  vn,  forrm,  ii. 
Transfer  X.  And  vtbas  psuant  to  an  agrmt  made  upon  the  treaty  for 

to  bearer     ^'^  ^d  intd  marre, Bonds  of  the Govemmt  for  £ 

or  other      each,  [for  sums  amtg  in  the  aggregate  to  £ J  bearg  intt  at 

passing  by  the  rate  of  £ p.c.  p.a.,  [the  bonds  &  sees  the  parlars  whof 

delivery.     ^^^  specified  in  the  schdle  hto,]  belongg  to  the  sd  A.  have  been, 

XpTy  are  intd  forthwith  to  be]  delivered  by  him,  [or  by   his 

diron]  to  the  sd,  trees^  to  the  intent  that  the  same  shl  be  held  in 

trust,  &c.,  (w  inform  n. 
Transfer  of      XI.  And  WHAS  the  transfer  a^rd  to  be  made  as  afisd  of  the  sd 

of       Ir        ib 

pureiuLnt     ^^^^'  ^^^^^>  shares,  &  sees  to  the  sd,  trees,  has  been,  \pr,  is  intd 

to  recited    forthwith  to  be]  duly  made  &  perfected. 

Element       ^^^'  ^^  WHAS  the  stks,  funds,  shares,  &  sees  [ppty]  specified 
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in  the  schdle  hto,  &  hby  settled,  do  not  togr  exceed  in  value  the  ^[  ^ltt« 

Ol  Sl#0ClC8 

sum  of  £ ,  accdg  to  the  average  market  price  thof  on  the  for  stamp 

day  of  the  date  hro£  ^"'y  (*)• 

xin.  And  whas  the  sd  A.,  intd  husbd,  is  absolutely  entled  T^tletoand 
to  a  poly  of  assurce  effected  on  his  life  &  in  his  own  name  for  for  settle- 

the  sum  of  £ with  the Assurce  Socy,  dated,  &c.,  nod.,  ^^^^^^^^ 

Ac.,  &  under  the  annl  pi*em  of  £ ,  [&  to  anor  poly  effected,  nolicies  on 

Ac.,]  or,  "to  the  sevl  pols  of  assurce  on  his  life  hinafter  iife(fc)| 
mentd  "  (c),  &  upon  the  treaty  for  the  sd  intd  marre,  it  was  agrd 
that  the  same  poly  [respive  pols]  shd  be  assned  to  the  sd,  treeSj 
tn  mner  &  upon  the  trusts  hinafter  expd. 

XIV.  And  whas  the  sd  A  is  absolutely  entled,  &a,  redtg  title  The  same, 
«8  in  last  form,  &  psuant  to  an  agrmt  made  upon  the  treaty  sigDment 
for  the  sd  intd  marre,  the  sd  A.  has,  by  an  indre  bearing  even  effect«^l>y 
•date  with  &  ezted  bfe  these  pents,  &  made,  &a,  assned  the  sd  deed, 
poly  [respive  pols]  &  all  moys  assured  by  or  to  become  payable 
thrunder  to  the  sd,  trees,  in  trust  for  the  sd  A,  until  the  sd  intd 

marre,  &  afterwds  upon  such  trusts  as  shd  be  decld  concemg 
the  same  by  an  indre  thrin  refd  to,  meaning  these  psnts. 

XV.  And  whas  psuant  to  an  agrmt  in  that  behalf  made  upon  the  The  same, 
treaty  for  the  sd  intd  marre,  the  sd  A.,  intd  huahd,  has  effected  an  effected  in 

•assurce  on  his  life  for  the  sum  of  £ ,  in  the OflSce,  by  a  namw  of 

poly  No. ,  Series ,  in  the  names  of  the  sd,  trees,  under  the 

annl  prem  of  £ ,  [&  anor  assurce,  Ac.,]  to  the  intent  that  the 

same  poly  [respive  pols]  shI  be  held  in  trust,  &a,  as  in  form  ii. 
XVL  And  whas  the  sd  A.  is  absolutely  entled  to  a  sum  of  Title  to 

£ A  intt  seed  on  mtge  of  certn  freehd  hds,  situate  at,  Ac.,  ^duims- 

[belongg  to  X.,]  by  an  indre,  Ac,  A  psuant  to  an  agrmt  made  Jj^ 
upon  the  treaty  for  the  sd  intd  marre,  the  sd  A  has,  by  an  indre  (d). 
bearg  even  date  with  A  exted  bfe  these  pents,  A  made,  Ac, 
transferred  the  sd  mtge  debt  A  intt,  A  the  sees  for  the  same,  to 
the  sd,  trees,  Ac,  as  in  form  xiv. 

(a)  See  the  Stamp  Act,  1891,  s.  6. 

(&)  If  the  assignment  is  effected  by  a  separate  deed  (see  note  (<Q  to 
Precedent  II.,  p.  527),  this  recital  is  for  insertion  in  the  deed  of  assignment, 
the  next  one  for  insertion  in  the  settlement.  This  recital  is  also  applicable  if 
4he  assignment  is  effected  by  the  settlement. 

(/)  It  is  generally  more  convenient  to  give  the  particulars  of  the  policies  in 
the  operative  part,  as  it  facilitates  the  making  out  of  the  notices  to  be  given  to 
ihe  offices. 

(<0  The  transfer  is  made  by  a  separate  deed  in  order  to  keep  the  trust  off 
thetitleL 
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Convey- 
ance in 
trust  for 
ftaLe  of  free- 
holds to 
trustees 
(o). 

Variations 
for  lease- 
holds and 
copyholds. 


As  to  cove- 
nant to  be 
entered 
into  for 
payment  of 
annual  or  , 
principal 
sum. 

Agreement 
as  to  set- 


xvii.  And  whas  psuant  to  an  agrmt  in  that  behalf  made 
upon  the  treaty  for  the  sd  intd  marre,  by  an  indre  bearg  even 
date  with  &  exted  bfe  these  psnts,  &  made,  &c.,  the  tsd  A., 
intd  husbd,  with  the  approbon  of  the  sd  B.,  intd  wife^  has. 

assured  certn  freehd  hds  situate  in  the  parish  of &  coy 

of ,  &  thrin  parlariy  descd,  to  the  use  of  the  sd  A.  &  hia 

hrs  until  the  sd  intd  marre,  &  aftwds  to  the  use  of  the  sd, 
treeBy  their  hrs  &  assns,  upon  the  trusts  thinafter  decid  con- 
cerng  the  same ;  [And  by  the  same  indre  the  sd  A.,  with  the 
like  approbon,  has  assned  certn  leasehd  hds,  situate,  &c^  to 
the  sd,  trees,  for  the  residue  of  the  respive  term  grted  by  the 
thrin  recited  sevl  indres  of  lease  under  wch  the  same  are  sevly 
holden,  subjt  to  the  respive  rentes  &  covts  od  the  pari  of  the 
lessees  &  condons  by  &  in  such  indres  of  lease  resply  reserved 
&  contd.  Upon  trust  for  the  sd  A.,  until  the  sd  intd  marre,  & 
aftwds,  upon  the  trusts,  &c.,  as  above ;  And  by  the  same  indre 
the  sd  A.,  with  the  like  approbon,  has  covted  with  the  sd,  trees, 
their  hrs  &;  assns,  to  surrender  certn  copyhd  hds,  situate,  &c.,  & 

held  of  the  manors  of & ,  to  the  use  of  the  sd,  trees, 

their  hrs  &;  assns,  accdg  to  the  customs  of  the  sevl  manors  of 
wch  the  same  are  resply  holden.  Upon  trust  for  the  sd  A.  &  his 
hre  until  the  sd  mane,  &  aftwds,  upon  the  trusts,  &c.,a«  ahove;'\ 
And  it  was  thby  decld  that  the  sd,  trees,  their  hrs,  [exs,  ads,]  & 
assns  shd  after  the  sd  marre  at  the  reqt  or  at  the  discron  thrin 
mentd,  sell  the  sd  freehd,  [leasehd,  &  copyhd]  premes,  or  any 
of  them,  in  mner  thrin  mentd,  &  shd  stand  possed  of  the  net 
moys  to  arise  from  any  such  sale,  &  the  net  rents  &  profits  of 
the  sd  premes,  or  of  the  unsold  pt  thof  for  the  time  beings 
after  paymt  of  the  expses  thrin  mentd  (&),  upon  such  trusts^ 
&C.,  cw  in  form  xiv. 

XVIII.  And  whas  upon  the  treaty  for  the  sd  intd  marre,  it 
was  further  agrd  that  the  sd shd  enter  into  such  covt 


18  hinafter  contd  for  the  paymt  to  the  sd,  trees,  of  the  annl 
sum,  or,  "ppal  sum  &  intt,"  hinafter  mentd,  to  be  held  &l^ 
applied  upon  the  trusts  &  in  mner  hinafter  expd. 

XIX.  And  whas  it  has  been  also  agrd  that  such  proven  shl 
be  made  for  the  settlemt  of  other  or  future  acquired  ppty  ofT 


(a)  See  note  (^  on  last  page. 

(J>)  As  to  the  frame  of  the  trusts  in  a  deed  of  this  nature,  sec  iM/na,  p.  496» 
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the  sd,  intd  wife,  except  as  hinafter  mentd,  as  is  hinafter  tlementof 

^^^'  Tfter' 

XX.  And  whas  it  has  been  also  agrd  that  these  psnts  shl  acquired 
<x>otaia  the  sevl  other  covts,  clauses,  &  provons  hinafter  contd.     General 

agreement. 


CLAUSES. 

I.  NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Awign- 
sd  agrmt  in  this  behalf,  &  in   conson  of  the  sd  intd  marre,  hug^nJ 
the  sd  huahd  {wife\  as  settlor  (c),  with  the  approbon  of  the  sd,  wife  of 


or 


(tf)  The  proTifiions  of  the  C.  A.,  1881,  s.  7  (1  A.,  B.)  enabling  the  ordinarj  j^g  ^ 
qualified  covenants  for  title  and  further  assurance  in  a  conveyance  or  assign-  implying 
ment  of   freeholds,  leaseholds,  or   personalty,   or   a    covenant    to  surrender  coveDants 
copyholds,  to  be  implied  in  a  conveyance  on  j>ale  (as  to  which  see  Vol.  I.,  p.  406  ^^^  *i*^®  ^^ 
et  seq.^  note),  are  applicable  also  to  settlements  on  marriage,  or  for  other  *  ^ettie- 
valaable  consideration.    As  to  what  is  a  settlement  for  value,  see  3  Dav.  ^rec.   qq ^^f  ^^^ 
part  1,  673  et  aeq, ;  Vaizey  on  Settlements,  ch.  8.    In  such  a  settlement  the  fall  0.  A. 
ooTcnants  may  therefore  be  implied  by  making  the  settlor  or  each  settlor  convey  1881. 
"  as  benefl  owner,"  so  that  the  covenants  of  each  will  extend  to  the  property 
or  interest  expressed  to  be  conveyed  by  him.    In  a  post-nuptial  settlement  for 
Talnable  consideration,  if  the  wife  is  a  conveying  party  ''  as  bonefl  OWnori" 
her  covenants  would  be  contracts  binding  her  as  2k  feme  sole  under  the  M.  W.  P. 
A.,  1882,  s.  ],  as  amended  by  the  M.  W.  P.  Act,  li^93,  s.  1,  to  the  extent  of  her 
separate  estate  which  she  is  able  to  bind,  as  to  the  acts  of  herself  and  her 
ancestors,  d:c.,  and  if  the  husband  also  conveys  in  like  mariner,  his  covenants 
-vrould  extend  to  the  acts  of  himself  and  his  wife  and  persons  under  whom  they 
daim. 

Inasmuch,  however,  as  it  would  not  usually  be  according  to  the  intention  As  to 
that  the  settlor  should  enter  into  the  full  covenants  for  title,  the  Act  contains  a  implying 
piOTision   (s.  7   (I  E.)  )   applicable   to  conveyances   and   assignments,  &c.,  covenant 
'*  by  way  of  settlement,"   enabling  the  settlor,  by  conveying  or   assigning  ^^  'Qrther 
**  as  settlor/'  to  imply  only  a  covenant  for  further  assurance,  as  to  the  only. 
property  or  interest  expressed  to  be  settled  by  him,  restricted  to  the  acts  of 
the  settlor  himself  and  persons  "  deriving  title  under  him  by  deed  or  act  or 
operation  of  law  in  his  lifetime  subsequent  to  the  settlement,  or  by  testamentary 
disposition  or  devolution  in  law  on  his  death." 

The  last-mentioned  enactment   is  not  coufineil  to  settlements  for  valuable  j^g  to 
consideration,  and  the  restricted  covenant  for  further  assurance  may  therefore  implying 
be  implied  in  a  voluntary  settlement ;  but  should  it  be  desired  (which  is  not  covenants 
likelT)  that  the  settlor  should  in  such  a  case  enter  into  the  full  covenants  for  j°  *  volim- 
title,  the  covenants  must  be  inserted  at  length,  or  the  statutory  covenants  rt^JLt 
incorporated  by  an  express  clause.    A  deed  of  gift  to  a  person  absolutely  would 
probably  be  a  conveyance  "  by  way  of  settlement ''  under  the  Act,  but  as  that 
is  doubtful,  an  express  covenant  for  further  assurance  must,  if  so  according  to 


ment. 
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persona] 
estate  to 
trustees. 


As  to 
covenant 
against 
incum- 
brances by 
trustee, 
&c. 


As  to 
making 
the  hus- 
band join 
in  the 
wife's 
covenants. 


Forms  of 
parcels. 

Personal 
estate. 

Vested 
reversion. 


The  Rame, 
with 
possible 
accretions. 


wife  \hu8hd\,  doth  hby  assn  unto  the  sd,  treeSy  All,  &a, 
pcda  {a) :  To  hold  the  same  [subjt  to  the  intt  of  the  eA,  prior 

the  intention,  be  inserted  in  such  a  case,  or  the  statutory  covenant  expressly 
incorporated. 

Where  a  trustee  or  mortgagee  joins  as  a  conveying  party  in  a  settlement, 
ordinary  covenant  against  incumbrances  may  of  course  be  implied  under  the 

Act  (s.  7  (1  F.)  ),  by  his  conveying  "  as  tree,"  or  "  as  mtgee." 

As  to  covenants  for  title  generally,  see  Vol.  I.,  p.  406,  note ;  Vaizey  on 
Settlements,  pp.  320  et  teg. 

The  statutory  covenants  may  be  and  are  in  practice  generally  relied  upon, 
except  in  the  case  of  real  estate  abroad.  For  the  full  forms  of  express  covenants 
for  title  or  against  incumbrances,  which  are  adapted  with  little  if  any  alteration 
to  settlements,  see  Vol.  I.,  "  Cokvbtances  on  Sale,"  pp.  410  «^  seq. 

In  the  form  in  the  text,  if  it  is  desired  to  imply  the  full  covenants  for 

title,  the  words  '*  aS  bonofl  OWner/'  wiU  be  substituted  for  ''  as  settlor. ** 

Where  the  wife  or  intended  wife  is  the  settlor,  and  it  is  desired  that  the 
husband  should   also    covenant,   the    following   variation   may   be    used  : — 

"  The  sd  wife  '  as  settlor,'  or,  ^  as  benefl  owner/  doth  hbj  assn 
[grt],  &  the  sd,  huabd, '  as  settlor/  or  *  as  benefl  owner/  doth  hbj 

assn  [grt]  &  cod  firm  unto,  &C.''  It  has  been  the  practice  to  make  the 
husband  join  in  the  covenants  for  title  or  further  assurance  of  the  wife^s 
property,  and  it  may  in  general  be  proper  that  he  should  still  do  so  where  the 
full  covenants  for  title  are  entered  into  ;  but  there  would  be  litUe  utility  in  his 
joining  in  the  statutory  covenant  for  further  assurance,  having  regard  to  its 
restricted  operation. 

It  should  be  remembered  that  a  conveyance  of  an  interest  subject  to  a  power 
of  appointment  by  another  person  does  not  pass  any  interest  that  the  conveying 
party  may  subsequently  acquire  under  an  appointment.  Lorett  v.  Lorett,  [1898] 
1  Ch.  82. 

(a)  The  following  forms  of  parcels  for  personal  estate  are  adapted  to  the 
more  ordinary  cases.    For  a  vested  reversionary  interest  under  a  settlement, 

"  All  that  the  sd  moiety,  or,  '  eql pt  or  share '  [or  other 

the  pt  or  share]  to  wch  he  the  sd  A.  is  [or  will  upon  the  sd 
intd  marre,  or  in  any  other  event,  become]  entled  under  or  by 
virtue  of  the  sd  indre  of  setllemt  of,  &c.,  [&  the  sd  deed  poll 
of  apptmt  of,  &c.,]  of  or  in  the  trust  ppty  comprd  in  or  [wch  is 
now  or  may  at  any  time  become]  subjt  to  the  trusts  of  the  sd 
indre  of  settlerat,  expectant  on  the  dece  of  the  sd  X.  &  Y., 
&   subjt   to   their  respive  life  intts  thrin,  as  hinbfe  mentd." 

For   a   vested   share  and    possible  additions  by  accruer,  &c.,  of   a  legacy, 

"All  that  eql pt  or  share  [or  other  the  pt  or  share]  to 

wch  the  sd  A.  is  entled  under  or  by  virtue  of  the  sd  will  & 
codl  of  the  sd  L.,  &  all  other,  if  any,  the  pt  or  share,  or  pts 
or  shares,  to  wch  he  may  hrafter  become  entled  by  accruer, 
survorship,  or  orwise,  in  the  event  of  the  death  of  any  of  the 
other  chin  of  the  sd  X.  &  Y.,  under  the  age  of  twenty-one  yrs. 


OLAUSB&  457 

teTiarUs  for  life,  thrin]  Unto  the  sd,  trees,  Ik  trust  for  the  Variation 
ad,  hushd,  [wife^  until  the  solemnon  of  the  sd  intd  marre,  &  assign- 
or in  any  other  event,  of  or  in  the  sd  legacy  or  sum  of  £■ 


bequed  by  the  sd  will  in  trust  as  hinbfe  recited,  or  the  in- 
vestmts  or  ppty  now  or  from  time  to  time  representg  the  same, 
&  of  or  in  the  accumulons  thof,  expectant  on  the  dece  of  the 
sd  X.  &  Y.,  &  subjt  to  their  respive  life  intts  thrin."     For  a  share  Share  of 

in  possession  of  a  lesidnary  estate  under  a  wiU,  "  AlL  THAT  the  sd  eql  ^aer  wiU 

pt  or  share  [or  other  the  pt  or  share]  of  the  sd  A.,  under 

the  sd  will  &  codls  of  the  sd  L.,  of  or  in  the  residy  psonal  este, 
&  the  proceeds  of  the  sale,  &  the  rents  &  profits  until  sale,  of 
the  reid  &  leasehd  este  of  the  sd  tester,  &  the  investmts  &  ppty 
now  or  hrafter  representg  the  same  resply."     For  a  contingent  Contm- 
interest,  "  All  the  pt  OF  share,  pts  or  shares,  or  the  whole,  as  the  ^^t^"' 
case  may  be,  to  wch  the  sd  A.  will,  in  the  event  of  his  attaing 

the  age  of yrs,  or,  *  in  the  event  of  his  survivg  the  sd  X.,' 

or  in  any  other  event,  become  entled  of  or  in,  &a,  &  the 
accumulons  thof  under,  &c.,"  or,  "  All  &  every  the  pt  or  share, 
pts  or  shares,  &  intts  whatsr  to  wch  the  sd  A.  is  now  in  anywise 
entled,  in  posson,  revon,  expectcy,  contingcy,  or  orwise,  under 
or  by  virtue  of,  &c.,  or  by  any  means  whatsr,  of  or  in,  &c.,  &  of 
or  in  all  existg  &  future  accumulons  thof,  subjt  to  the  prior  intts 

in  or   afiTectg    the    same."      For  a  policy  or  policies  of  assurance,  "  ALL  Life  policy 

THAT  the  sd  poly  [All  those  the  sd  respive  pels]  of  assurce  on  ®^  poUdes. 

the  life  of  the  sd  A.  in  the  sd Socy  [& Socy]  to  wch 

he  the  sd  A.  is  entled,  as  hinbfe  recited,  &  the  sd  sum  of  £ 

[respive  sums  of  £ &  £ ]  assured  tbby,  &  all  bonuses 

&  addons  thto  [resply],"  or,  if  not  recited,  "  All  that  poly 

of  assurce  for  the  sum  of  £ on  the  life  of  him  the  sd 

A,   effected    in    the  socy,  dated,  &c.,  &    nod,  &a,  & 

under  the  annl  prem  of  £ ,  [&   also   all  that  other  poly, 

&c.,]  &  all  moys  assured  by  or  to  become  payable  under  the 

same  poly  [respive  pols],"  or,  "All  those  sevl  pels  of 

assurce  the  parlars  whof  are  specified  in  the  schdie  hrunder 

written,  &  all  moys,  &C."      For  a  mortgage  debt,  "  AlL  THAT  the  sd   Mortgage 

ppal  sum  of  £ [formg  pt  of  the  sd  sum  of  £ ]  owg  on  *^^***- 

the  secy  of  the  sd  indre  of  mtge  of,  &a,  &  the  intt  now  due,  &  Furniture, 
henceforth  to  become  due,  for  the  same,  &  the  full  benefit  of  all     °' 
sees  for  the  same  ppal  sum  &  intt."     For  furniture,  &c.,  "All& 
SINGB  the  furniture,  plate,  pictures,  prints,  [diamonds,  jewels. 
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Trast  for 

invest- 

meut 


mentis  by  aftwds  [upon  the  truBts  &  siibjt  to  the  powers  &  provons 
dced/^  hinafter  decid  &  contd  coDcerag  the  same]  [upon  such  trusts,  & 
subjt  to  such  powers  &  provons  as  are  or  shi  be  decld  &  contd 
concerng  the  same  resply,  in  &  by  an  indre  intd  to  bear  even 
date  with,  &  to  be  extd  immedly  after  these  psnts,  &  to  be 
made  betn,  pties,  [the  same  pties  as  these  psnts]  ]. 

II.  The  sd  ti^ees,  or  the  [survors  or]  survor  of  them  or  other 
the  trees  or  tree  for  the  time  being  of  these  psnts  hinafter 

called  the  sd  trees  or  tree  (a)  shl  eir  allow  the  sd  sum  of  £ 

Stk  or  any  pt  thof  [the  sd  ppty  wch  has  been  or  is  intd  to 
be  transferred  to  the  sd  trees  as  hinbfe  mentd,    or  ''the  sd 

sums  of  £ &  £ invested  on  mtge  as  afed,"  or  if  the 

ppty  is  revy,  "  the  sd  shares  &  intts  hinbfe  assned,  as  &  when 
the  same  resply  shl  fall  into  posson  &  be  reced  by  the  sd  trees 
or  tree,"  or  any  of  them,  or  any  pt  or  pta  thof  resply]  to  remain 
in  the  actual  state  of  investmt  thof,  so  long  as  the  sd  trees  or 
tree  may  think  fit,  or  shl  at  any  time  or  times,  with  the  consent 
in  writg  of  the  sd,  husbd,  &  wife,  or  the  survor  of  them  durg 
their,  his,  or  her  lifetime,  &  after  the  death  of  such  survor,  at 
the  discron  of  the  sd  trees  or  tree,  sell  [call  in,  or  convert  into 
Kioy  (6)],  the  same,  [or  any  of  them],  or  any  pt  thof  [resply]. 


As  to  the 

estate  " 
clause. 


Interpre- 
tation of 
**truktees 
or  trustee." 


trinkets,  psonal  ornamts,]  &  other  articles  &  effects  belongg  to 

the  sd  A.,  wch  are  parlarly  descd  in  the  schdle  hrimder  written/* 

or,  "All   the   furniture,  plate,  &  other  articles  &  effects  of 

househd  or  domestic  use  or  ornamt  wch  are  now  in  or  about  the 

messe  or  dwg-house  in  wch  he  the  sd  A.  now  resides,  situate  & 

being,  &c.,  or  the  out-bldgs,  gardens,  or  gi-ounds  thof." 

The  "  all  estate  "  clause  is  useless  and  should  be  omitted,  having  regard  to  the 
C.  A.,  1881,  s.  63,  which  implies  it  unless  a  contrary  intention  appears ;  see 
Vol.  I.,  p.  899,  note.  Of  course  the  description  in  the  parcels  of  the  interest  to 
be  settled  should  be  sufficiently  general  (as  in  the  above  form**)  to  take  in  any 
possible  interest  of  the  settlor  whether  existing  or  hereafter  accruing,  if  such  be 
the  intention  ;  LoeeU  v.  Lorett,  [1898]  1  Cb.  82 ;  as  the  **aU  estate*'  clause^ 
whether  expressed  or  implied  by  the  Act,  would  probably  not  avail  to  pass  any 
interest  belonging  to  the  settlor  which  is  by  mistake  omitted  in  the  parcels. 

(a)  This  abbreviated  expression  is  used  throughout  these  forms  on  the 
assumption  that  it  will  have  been  interpreted  as  in  the  text  in  the  first  place 

where  it  occurs.  The  still  shorter  expression  "  the  trees,*'  might  be  used^ 
being  interpreted  to  include  a  sole  trustee.  If  preferred,  the  interpretation 
clause  may  be  placed  at  the  end  of  the  deed,    t^ee  infra ^  p.  523,  and  note. 

(5)  Insert  the  words  in  these  two  brackets  if  there  are  mortgage-debts^ 
debentures,  &c.,  which  may  be  called  in  or  paid  off,  or  reversionary  interests. 
The  following    words  may   be  substituted  for  the  second  bracket,  if  it  ia 
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Sd  (c)  invest  the  moys  produced  thby  [or  any  other  capl  moys 
wch  may  be  reced  by  the  sd  trees  or  tree  in  respt  of  the  sd 
trust  premes  (6)]  in  the  names  or  name  [or  under  the  legal 
control  (dyj  of  the  sd  trees  or  tree  in  or  upon,  &c.,  forma  III., 
IV.,  v.,  VL,  VII.  or  VIII. 

III.  Any  stks,  funds,  or  sees  (e),  in  or  upon  wch  trust  funds  Invest* 
or  cash  under  the  control  or  subjt  to  the  order  of  the  Ct  may  .     . 

range  (/). 

desired  to  proTide  more  specifically  for  debentures  or  reversions  : — "  &  also 

all  capl  moys  wch  may  be  reced  upon  the  paymt  or  dischge  at 
maturity  of  all  or  any  of  the  debs  or  sees  afsd,"  or,  "  &  also  all 
capl  moys  wch  may  be  reced  in  respt  of  the  sd  shares  &  intts 
hinbfe  assnd,  or  any  pt  thof,  when  the  'same  shl  fall  into 
posson." 

(f)  Where  the  settlement  includes  also  a  sum  of  money  in  possession,  say 
here,  instead  of  the  M'ords  in  the  text,  "  &  shl,  with  the  like  consent,  or 
at  the  like  discron,  invest  the  moys  produced  thby,  &  the  sd 

sum  of  £ [when  the  same  shl  have  been  reced  by  them  or 

him]  in  the  names,''  &c.,  as  in  the  text. 

(<Q  If  securities  to  bearer  are  not  authorised,  omit  the  words  here  bracketed. 

(e)  As  to  the  meaning  of  securities,  see  39  Sol.  J.  122. 

(/)  The  investments  authorised  by  law  for  trust  funds  (in  the  absence  of   Statutory 
express  prohibition)  now  consist  mainly  of  those  authorised  by  the  T.  A.,  18 93    invest- 
(56  &  57   Vict.  c.  53)  (repealing    previous  Acts),  which,  omitting   details,    mentf  for 
are  as  follows : — namely  (s,  1),  (a)  the  British  funds  ;  (b)  real  or  heritable   J"^*** 
security  in  Great  Britain  or  Ireland  (to  which    add    certain    chattel    real 
securities  for  long  terms,  s.  5)  ;  (c)  stock  of  the  Bank  of  England  or  Ireland  ;    T'^^^V^Jq-* 
(d)  India  stock  ;  (e)  securities  guaranteed  by  Parliament ;  (f)  stock  of  the  late         ' 
Metropolitan  Board  of  Works  and  the  London  County  Council  (both  denomi- 
nated Metropolitan  Consolidated  Stock),  and   Debenture    Stock  created    by 
the  receiver  for  the  Metropolitan  Police  District ;  (g)  the  debenture,  rent- 
charge,  guaranteed,  or    preference  stocks  of    certain  railway  companies    in 
Qreat  Brit&in  or  Ireland ;   (h)  the  stock  of  certain  leased  railway  or  canal 
companies  in  Great  Britain  or  Ireland ;  (i,  j,  and  k)  certain  stocks  of  Indian 
railway  companies ;   (1)   the   debenture  guaranteed  or  preference  stocks  of 
certain  water  companies  in  Great  Britain  or  Ireland  ;  (m)  and  (n).  nominal  or 
inscribed  stock  of  certain  municipal  boroughs,  and  of  county  councils,  and  of 
certain  water  commissioners ;   (o)  the  Court  securities,  as  to  which  see,  for 
England,  the  Annual  Practice,  R.  S.  C,  0.  xxii.,  rr.  17,  17a,  which  differ  in  some 
respects  from  the  securities  authorised  by  the  Act  of  181)3,  and  for  Ireland,  the 
rule  of  Court  of  4th  February,  1889.    The  statutory  securities  are  subject  to 
Tarioos  restrictions,  especially  those  as  to  redeemable  stocks  contained  in  s.  2  of 
the  Act  of  1893.    In  addition  to  the  above,  the  statutory  investments  include 
(bat  subject  in  most  cases  to  special  conditions)  charges  under  the  Improve- 
ment of  Land  Act,  1864  (27  k  28  Vict.  c.  114),  and  Local  Loans  stock,  and 
certain  other  securities  of  minor  importance  (see  the  Act  of  1893,  s.  5) ;  and 
charges  ondex  the  special  Acts  of  Land  Improvement  Companies  ;  corpora- 
tion stocks  cieated  by  special  Acts  empowering  trustees  to  invest  in  them  ;  and 
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ments. 

Fairnui|;;e 


The 

S,  L.  Acts. 


Ab  to  in- 
vestments 
on  mort- 
gage. 

As  to  in- 
vestments 
to  be 
expressly 
excepted 
or  in- 
clnded. 


Remarks 
on  clause 
in  text 


for  the  time  being  be  authorised  by  law  to  be  invested  [except 
real  sees  in  Ireland],  but  not  in  any  stks,  funds,  bonds,  shares^ 
er  sees  to  bearer  or  transferable  by  mere  delivery  or  delivery 
&  endorsemt,  though  coming  within  the  genl  description  of 
investmts  hinbfe  authorised. 

IV.  Any  of  the  public  stks  or  funds  or  Governmt  sees  of  the 
United  Kingdom  or  India  or  any  British  Colony  or  Dependency 
or  any  sees  the  intt  on  wch  is  or  shl  be  guaranteed  by  Parliamt, 

other  investments  authorised  by  special  or  private  Acts.  But  certain  securities 
to  bearer  coming  within  the  general  range  of  investments  specified  in  the  Act 
of  1893  are  by  s.  7  not  to  be  taken  by  trustees  unless  expressly  authorised  by 
the  trust.  By  s.  6  of  that  Act,  money  may  be  invested  in  the  purchase  of  land 
or  on  mortgage,  notwithstanding  that  the  land  is  subject  to  a  drainage  or  im- 
provement rent  under  the  Improvement  of  Land  Act,  1864,  or  the  other  Acts 
there  mentioned ;  this  does  not  extend  to  rents  created  under  the  special  Acts 
of  the  Land  Improvement  Companies,  as  to  which  see  p.  407,  note. 

Capital  money  arising  under  the  S.  L.  A.,  1882,  or  liable  to  be  laid  out  in  the 
parchase  of  land  (s.  33),  may  be  invested  or  applied  in  any  of  the  ways 
mentioned  in  s.  21  of  that  Act,  as  extended  by  50  &  51  Vict.  c.  30,  53  &  54 
Yict.  c.  69,  8. 18,  and  53  ft  54  Vict.  c.  70,  8.  74  (re-enacting  s.  11  of  48  &  49 
Vict.  c.  72). 

As  to  the  duty  of  trustees  with  respect  to  valuations  and  title  in  investing  on 
mortgage,  see  the  T.  A.,  1893,  ss.  8  and  9  ;  p.  69,  note.  As  to  retaining  invest- 
ments, see  Ee  Chapman^  (1896)  2  Ch.  763. 

It  will  usuaUy  be  desired  to  except  Irish  real  securities ;  Scotch  heritable 
bonds,  which  are  not  excluded,  are  now  free  from  the  objection  of  being  real 
estate,  being  by  31  ft  32  Vict.  c.  101,  s.  117,  made  personal  estate  except  in 
certain  cases.  Leasehold  securities,  which  are  not  included  in  the  statutory 
investments  (except  as  to  long  terms,  see  above)  have  been  rendered  safer  bj 
reason  of  the  protection  against  forfeiture  for  breach  of  covenant  afforded  by 
the  C.  A.,  1881,  s.  14,  but  where  the  covenants  are  onerous,  are  open  to  objection 
(see  above,  p.  75,  note) ;  it  is  not  unusual,  however,  to  include  them,  even  where 
the  range  of  investment  is  meant  to  be  restricted.  Securities  to  bearer  should 
be  expressly  excluded  if  so  intended.  As  to  the  custody  of  these,  see  Field  v. 
F^U,  [1894]  1  Ch.  425.  As  to  the  insertion  of  prohibitory  words,  see  33  SoL 
J.  754.    Should  it  be  desired  to  exclude  the  statutory  investments  other  than 

those  specially  authorised,  the  words,  "  but  not  in   any  other  mode  of 

investmt/'  should  be  inserted. 

Power  to  vary  investments  should,  of  course,  be  inserted,  form  iz.  As  to  the 
power  to  vary  under  the  T.  A.,  1893,  see  Hume  v.  Lopes^  [1892]  A  C.  112» 
decided  on  the  Trustee  Investment  Act,  1889. 

As  to  investments  by  trustees  generally,  see  Vaizey  on  the  Investment  of 
Trust  Money,  EUis  on  the  Trustee  Act. 

(a)  See  note  to  last  form.  This  form  includes  aU  the  statutory  investments  of 
any  importance  except  Irish  real  securities.  The  clause  is  wider  than  the 
statutory  power  by  including,  (1)  colonial  stocks  not  guaranteed  by  Parliament ; 
(2)  leasehold  securities  generally  in  Great  Britain  ;  (8)  the  securities  of  certain 
colonial  public  companies,  and  a  wider  range  of  securities  of  public  companies 
of  the   United  Kingdom,  without  the  statutory  restrictions ;   and  (4)  home 


GLACSfiS.  461 

or  upon  freehd,  copyhd,  leasehd,  or  chattel  real  (b)  sees  in  Great 
Britain  but  not  in  Ireland  [includg  first  chges  regrd  under  the 
Ll  T.  Acta  1875  &  1897  on  freehd  or  leasehd  hds  in  England  {c)2 
or  in  stk  of  the  Bank  of  England  or  the  Bank  of  Ireland,  or 
Metropolitan  consold  stk,  or  in  or  upon  the  debs,  deb  stk, 
or  guaranteed  or  preferce  or  ordinary  stk  or  shares  of  any  rly  or 
other  Co  a  fixed  or  minimum  rate  of  intt  or  divd  on  wch  is 
guaranteed  (whether  absolutely  or  orwise)  by  the  Governmt  of 
India,  or  in  or  upon  the  debs  or  deb  or  rent-chge  stk  of  any 
rly,  canal,  dock,  harbour,  gas,  water,  or  other  Co  or  body  incorpd 
by  special  Act  (d)  of  the  Imperial  Parliamt  or  of  the  legislature 
of  any  British  Colony  or  Dependency  or  by  Royal  Charter,  or 
in  or  upon  the  guaranteed  or  preferce  stk  or  shares  of  any  such 
Co  as  a&d  wch  shl  have  pd  divds  upon  its  ordinary  capl  at  the 
rate  of  at  least  five  p.c.  p.a.  for  at  least  five  yrs  prior  to  the 
time  of  investmt,  or  in  or  upon  the  stks,  bonds,  debes,  or  sees 
of  any  municipality,  coy  or  district  council,  public  body,  or  local 
authority  in  the  United  Kingdom  [but  not  in  any  stks,  funds, 
bonds,  shares,  or  sees  to  bearer,  &c.,  as  in  last  /07771]. 

V.  In   any   of  the  modes   of   investmt    authorized    by   the   Invest- 
Trustee  Act,  1893  (other  than  real  &  heritable  sees  in  Ireland  ^^."^ 
&  Scotland,  &  the  stks,  shares  &  sees  of  Cos,  corporons  &  bodies  Another 
in  Ireland,  all  of  wch  are  hby  expressly  forbidden)  [but  includg  form. 
first  chges   regrd    under    the   L.   T.   Acts   1875   &   1897   on 
freehd  or  leasehd  hds  in  Ertgland  (c)],  or  in  or  upon  the  debe  or 
rentchge  stk,  or  the  guaranteed  or  preferce  stk  or  shares  of  any 
rly  Co  in  Great  Britain,  incoi-pd  by  special  Act  of  Parliamt, 

mnnicipal  stocks  without  the  statutory  restrictions.  The  trustees  are  left  free 
to  have  regard  to  the  restrictions  in  the  Act  of  1898  or  not  at  their  discretion. 

(&)  The  ezprewion  *'  chattel  real "  is  used  as  distinguished  from  **  leasehold  " 
aecnrities,  as  being  a  more  correct  designation  of  long  terms  arising  under 
settlements,  which,  although  technically  leasehold,  were  not  created  by  lease. 

(jp)  Probably  "  real  security  "  includes  a  first  registered  charge  with  power 
of  sale  on  registered  land,  as  the  remedies  of  the  owner  of  such  a  charge 
for  the  recovery  of  his  money  are  practically  the  same  as  those  of  a  first 
mortgagee  having  the  legal  estate ;  but  to  avoid;  all  doubt  the  words  in  thia 
bracket  may  be  added. 

(d)  A  company  incorporated  by  Act  of  Parliament  means  a  company  incor- 
porated by  special  Act,  Be  Smithy  [1896]  2  Ch.  690,  or  by  charter  fiom  the 
Crown  granted  under  statutory  authority.  Eire  v.  Boyton,  [1891]  1  Ch.  501 ; 
see  40  Bol.  J.  6H3.  The  expression  '*  public  company "  which  often  occurs  in 
investment  clauses,  includes  a  company  incorporated  under  the  Companies  Acts^ 
lU  Sluirp,  46  Ch.  D.  286. 
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such  Co,  or  if  the  guarantee  be  by  a  different  rly  Co,  then 
such  guaranteeing  Co  havg  durg  each  of  3  yrs  last  past 
bfe  the  date  of  investmt  pd  a  divd  at  the  rate  of  not  less 
than  2  p.c.  p.a.  on  its  ordinary  stk,  or  in  or  upon  the  stk  or 
shares  of  any  rly  Co  in  Great  Britain  incorpd  as  afed,  a  fixed 
or  minimum  rate  of  divd  on  wch  shl  be  seed  by  any  other 
similar  rly  Co,  such  last-mentd  Co  havg  durg  each  of  3  yrs  last 
past  bfe  the  date  of  investmt  pd  a  divd  at  the  rate  of  not  less 
than  2  p.c.  p.a.  on  its  ordinary  stk,  or  in  or  upon  the  stks,  funds 
or  sees  of  the  Governmt  of  any  British  Colony  or  Dependency 
(no  investmt  in  any  secy  transferable  by  delivery  only  being 
intd  to  be  hby  authorized),  &  on  any  loan  on  real  sees 
authorized  by  these  psnts,  the  trees  or  tree  may  make  or  con- 
sent to  any  stipulon  that  the  moy  so  lent  may  remain  for  a 
certn  time  not  exceedg  7  yrs  on  such  secy,  so  ncvs  that  the 
intt  of  such  moy  shl  be  pd  punctually  in  eql  qtrly  or  half-yrly 
paymts,  or  within  one  calr  mth  after  such  qtrly  or  half-yrly 
paymts  shl  become  (Inc. 
luvest-  VI.  Any  of  the  public  stks  or  funds  or  Governmt  sees  of  the 

ments.  United  Kingdom  or  India  or  any  British  Colony  or  Dependency, 
or  of  any  foreign  Governmt  or  State,  or  any  sees  the  intt  on 
wch  is  or  shl  be  guaranteed  by  Parli'imt,  or  upon  freehd, 
copyhd,  leasehd,  or  chattel  real  sees  in  Great  Britain,  but  not 
i.i  Ireland  [includg  chges  regrd  under  the  L.  T.  Acts  1875  & 
1897  on  freehd  or  leasehd  hds  in  England  (a)],  or  on  the 
secy  of  any  intt  for  a  life  or  lives,  or  determinable  on  a 
life  or  lives  or  any  other  event,  in  real  or  psonal  ppty  in 
Great  Britain,  but  not  in  Ireland,  togr  with  a  poly  or 
polfl  of  assurce  on  such  life  or  lives  or  agst  such  event,  or 
in  stk  of  the  Bank  of  England  or  the  Bank  of  Ireland,  or 
Metropolitan  consold  stk,  or  in  or  upon  the  debs,  deb  stk,  or 
rent-chge,  guaranteed  or  preferce  stk  or  shares  of  any  Co 
incorpd  by  Special  Act  or  under  any  genl  Act  of  the  Imperial 
Parliamt  or  the  legislature  of  any  British  Colony  or  Depen- 
dency, or  Royal  Charter,  or  in  or  upon  the  ordinary  stk  or 
shares  of  any  such  Co,  a  fixed  or  minimum  rate  of  intt  or  divd 
on  wch  is  guaranteed  by  the  Governmt  of  the  United  Kingdom 
or  India  or  any  British  Colony  or  Dependency  or  any  foreign 


Wider 
range 


(a)  As  to  registered  charges,  see  ante^  p.  461,  note  (r). 
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Governmt  or  State,  or  on  wch  divds  shl  have  been  pd  at  the 
rate  of  at  least  3'p.c.  p.a.  for  at  least  three  yrs  prior  to  the 
time  of  investmt,  or  in  or  upon  ordinary  preferred  stk  or  shares 
but  not  on  deferred  stk  or  shares  of  any  such  Co,  or  in  or  upon 
the  debs,  deb  stk,  obligons,  or  sees  of  any  foreign  rly  Co,  or 
in  or  upon  the  stks,  funds,  debs,  or  sees  of  any  public, 
municipal,  or  local  body  or  authority  in  the  United  Kingdom 
or  India,  or  any  British  Colony  or  Dependency,  or  any  foreign 
country  [but  not  in  any  stks,  funds,  bonds,  shares,  or  sees  to 
bearer  &e.,  as  in  form  III.] 

viL  Any  of  the  public  stks,  or  funds,  or  Governmt  sees  of  laveat- 
the  United  Kingdom,  or  India,  or  any  British  Colony  or  ^*"  *. 
Dependency,  or  any  foreign  Governmt  or  State,  or  in  or  upon  range. 
freehd,  copyhd,  leasehd,  or  chattel  real  (6),  sees  in  Great 
Britain  or  Ireland,  or  ou  chges  regrd  under  the  L.  T.  Acts  1875  & 
1897  on  freehd  or  leasehd  hds  in  England,  or  on  the  secy  of  any 
intt  for  a  life  or  lives,  or  deteiminable  on  a  life  or  lives  or  any 
other  event,  in  real  or  psonal  immoveable  or  moveable  ppty  in  the 
United  Kingdom  or  India,  or  any  British  Colony  or  Dependency 
or  abroad,  togr  with  a  poly  or  pols  of  assurce  on  such  life  or  lives, 
or  agst  such  event,  or  on  the  secy  of  any  real  or  immoveable  (c) 
ppty  in  India,  or  in  any  British  Colony  or  Dependency,  or  in 
any  foreign  country,  or  in  or  upon  the  bonds,  debs,  deb  stk, 
mtges,  obligons,  or  sees,  or  the  guaranteed,  preferce  or  ordinary 
stk  or  shares,  or  ordinaiy  preferred  or  deferred  stk  or  shares  of 
any  Co,  or  public,  municipal,  or  local  body  or  authority  in  the 
United  Kingdom  or  India,  or  any  British  Colony  or  Dependency, 
or  any  foreign  count ly. 

vui.  In   or   upon  such    stks,  funds,  shares,  sees,  or  other  The  same, 
investmts  of  whatsr    nature    &   wheresr  &    whether   involvcr  fjl?**  ^°"^ 


(5)  Add,  if  desired,  "  with    or  witht  chattel   psonal,"  which   will  As  to . 
anthorise  a  mortgage  of,  e^,^  a  factory  comprising  machinery,  plant,  stock -in-   chattel 
trade,  &c.    But  in  the  present  state  of  the  law  as  to  bills  of  sale,  such  an    P*'^"*^ 
inTCStment  by  trustees  could  scarcely,  except  under  very  special  circumstances,  ^ ' 

be  proper. 

(O  Add,  if  desired,  "  with  or  witht  moveable,"  which  will  authorise 
a  mortgage  of  an  estate  with  the  stock  on  it,  as  is  common  in  the  Colonies. 

(dy  As  to  clauses  of  this  description,  see  Re  Broum,  29  Ch.  D.  889  ;  Vaizey    As  to  un- 
on  Trust  Investments,  180 ;   Lewin  on  Trusts,  335  et  teq,^  341,  342.    Powers   r&stricted 
pmporting  to  give  an  unlimited  latitude  in  a  short  form,  have  sometimes  been   p<>^6i^>^ 
interpreted  as  authorising  only  the  restricted  range  open  to  trustees  in  general,   IJI*^ 
so  as  to  prove  misleading  ax^d  dangerous ;  the  form  in  the  text  U  clearly  not 
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liability  or  not,  oi*  upon  such  psonal  credit  (e)  witht  secy  as  the 
sd  trees  or  tree  shl  in  their  or  his  absolute  &  uncontrolled 
discron  think  fit  (a),  &  with  the  like  absolute  power  of  varying- 
such  investmts  from  time  to  time,  to  the  intent  that  the  sd 
trees  or  tree  shl  have  the  same  full  &  unrestricted  powers  of 
investg  &  transposg  the  investmt  of  the  sd  trust  premes  in  all 
respts  as  if  they  or  he  were  absolutely  entled  thto  beneflly. 

IX.  And  may  with  such  consent  or  at  such  discron  as  a&d, 
vary  or  transpose  such  investmts  into  or  for  others  of  any  nature 
hinbfe  authorised. 

X.  And  any  such  investmt  on  mtge  may  be  subjt  to  any 
prior  chges  or  incumbces  or  to  any  stipulon  for  the  contince  of 
the  loan  for  a  term  certn  (6),  or  may  be  made  in  conjon  with 
any  other  pson  or  psons  by  way  of  contributory  mtge  (c)  to  be 
taken  in  the  jt  names  of  the  contributories  to  the  loan,  or  any 
of  them,  or  in  the  names  of  any  psons  not  being  less  than  three 
in  no.,  as  trees  for  such  contributories,  or  orwise,  as  may  be 
deemed  expedient. 

XI.  And  it  is  hby  further  decld  that  the  sd  trees  or  tree  may 
lend  or  invest  any  moys  foi-mg  pt  of  the  sd  trust  este  on  any 
mtge  secy,  the  ppal  &  intt  of  wch  shl  be  guaranteed  by  a 
poly  of  any  Co  havg  among  its  objects  the  guaranteeing  of 
moy  lent  on  mtge,  &  may  upon  any  mtge  so  guaranteed  advce 
such  amt  (up  to  the  full  amt  guaranteed)  as  they  or  he  in 
their  or  his  absolute  discron  may  think  fit,  witht  regard  to 
the  value  of  the  ppty  comprd  in  such  mtge,  &  may  also  have 
any  other  investmts  formg  pt  of  the  sd  trust  este  guaranteed 
by  any  Co,  wch  is  empowered  in  that  behalf,  &  may  pay 
the  prem  or  prems  for  any  such  guarantee  as  afsd  out  of  the 

liable  to  such  a  restricted  construction,  but  it  is  better  to  use  form  vii.  la 
wording  or  construing  clauses  of  this  nature,  it  is  important  to  remember  that 
the  word  **  securities."  though  popularly  used  as  meaning  all  kinds  of  inTestment» 
(in  which  sense  it  is  used  in  the  T.  A,  1893,  with  the  aid  of  an  interpretation 
clause,  see  s.  60),  has  in  law  a  stricter  sense,  being  confined  to  bonds  and 
debentures  and  the  like,  which  create  the  relation  of  debtor  and  creditor,  and 
not  extending  to  stocks  and  shares.    See  89  SoL  J.  122. 

(e)  As  to  lending  to  the  tenant  for  life,  see  Be  Zaijig,  43  SoL  J.  316. 
(a)  I.e.,  Honestly  think  fit,  11$  Smith,  [1896]  1  Ch.  71. 
(aa)  There  is  no  apportionment  of  income  on  change  of  inTeetment,  JSe 
Clarke,  18  Ch.  D.  160. 
(V)  Vicery  v.  Erans,  33  Beav.  376. 
As  to  con-       (O  Trustees  cannot,  without   special   authority,  lend   on   a  contributory 
tributory     mortgage,  Wehh  v.  Jonas,  89  Ch.  D.  660  ;  and  see  3  Dav.  Prec.,  part  1,  p.  40  ; 
mortgages.  Blph.  Introd.  Conv.,  p.  823. 


Powers  to 
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inoome  of  the  sd  trust  este,  or  in  such  other  mner  as  they  or  he 
may  think  fit 

XII.  And  it  is  hby  agrd  that  it  shl  be  Iful  for  the  sd  trees  or  Power  to 
tree  to  deposit  any  deeds,  sees,  or  instrumts  [includg  sees  to  ^eedal&c. 
bearer]  held  by  them  or  him  as  such  trees  or  tree  with  any  for  safe 
bankers  or  any  firm  or  Co  for  safe  custody  or  rect  of  divds,  &  to  ^  (^j;* 
pay  out  of  the  income  of  the  trust  este  any  sum  payable  for  such 
deposit  &  custody. 

XIIL  Provd  always  &  it  is  hby  agrd  &  decld  that  in  all  Provision 
cases  in  wch  any  stks,  shares,  or  other  investmts  are  registered  or  trustees 
inscribed  in  the  books  of  any  Co  or  public  body  in  the  names  of  ^i*^, 

•'  *      .  ''        ,  named 

the  sd  trees,  the  name  of  the  sd  X.,  while  he  remains  a  tree  shl,  first  on- 
if  desired  by  him,  be  placed  first  in  such  register  or  book,  so  as  ^®8^**®'- 
to  secure  to  him  the  rt  of  votg  or  privileges  thence  arisg. 

XIV.  Peovd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for  Power  to 
the  sd  trees  or  tree,  [&  it  shl  be  obligatory  on  them  or  him,  oTtnST 
upon  the  requiremt  in  writg  of  the  sd,  huabd  &  m/e,  durg  their  ^^^^  ^ 
jt  lives,  or  of  the  sd,  huahdy  after  the  death  of  the  sd,  wife},  to 
advce  from  time  to  time  any  sum  or  sums  of  moy  not  exceedg 

in  the  whole  the  sum  of  £ out  of  any  pt  of  the  sd  trust 

premes  (wch  the  sd  trees  or  tree  are  hby  authorised  to  sell,  call 
m,  or  convert  into  moy  for  that  ppose),  by  way  of  loan  to  the  sd„ 
hvsbd,  for  such  period,  at  such  rate  of  intt,  not  being  less  than 
five  p.c.  p.a.,  &  upon  such  teiins  as  he  may  require,  so  that  tho 
rcpaymt  of  every  or  any  sum  so  advced  with  the  intt  thron  be 
seed  by  the  bond  or  covt  of  the  sd  huahd^  eir  with  or  witht  any 
other  secy,  &  to  allow  the  moys  so  advced  to  remain  on  loan  as. 
a&d  so  long  as  the  sd,  huahd,  may  require  [but  so  that  the  sd 
trees  or  tree  may,  at  the  reqt  in  writg  of  the  sd,  wife,  durg  her 
life,  &  after  her  death,  with  the  unanimous  concurrce  of  all  the 
trees  for  the  time  being,  if  more  than  one,  call  in  &  compel 
paymt  of  the  same],  &  so  that  the  sd  trees  or  tree  shl  not  under 
any  circes  be  liable  for  the  loss  of  any  moys  so  advced  or  the 
intt  thron  :  And  the  sd  trees  or  tree  shl  stand  possed  of  the  sum 
or  sums,  the  paymt  whof  is  intd  to  be  seed  as  last  afsd,  &  the 
investmts  thof,  &  the  income  thof  resply,  upon  the  same  trusts, 
&  with  &  subjt  to  the  same  powers  &  provons  as  the  sum  or 

(iQ  Aft  to  the  duties  of  tmstees  with  respect  to  the  custody  of  maniments  of 
title  and  securities,  see  Field  y.  Field,  [1894]  1  Ch.  425. 
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First  life 
interest  to 
wife  with- 
out antici- 
pation {b). 


Wife's 

separate 

estate 

under 

Married 

Women's 

Property 

Act,  1882. 

Saving 
clause  as 
to  settle- 
ments and 
restraint 
on  antici- 
pation. 

Words 
expressing 
separate 
use  should 
still  be 
inserted. 


sums  so  advced,  &  the  investmts  representg  the  same,  &  the 
income  thof  resply,  wd  have  been  subjt  to  or  held  if  the  same 
had  not  been  so  advced. 

XV.  And  shl  pay  the  income  of  the  sd  ,  &  the  ppty 

representg  the  same,  hinafter  called  the  wife's  fortune  (a),  to 


Old  prac- 
tice as  to 
restraining 
anticipa- 
tion. 


Chose  in 
iiction. 


Reversion- 
ary in- 
terest in 
real  estate. 

Effect  of 
late  Act 


(a)  This  expression  is  used  throughout  these  forms  on  the  assumption  that  it 
will  have  been  interpreted  as  in  the  text  in  the  first  place  where  it  occurs. 

(A)  By  the  M.  W.  P.  A.,  1882,  which  is  amended  by  the  M.  W.  P.  A.,  1893 
(see  p.  449,  note),  r.  2,  a  woman  married  after  1882,  is  entitled  to  hold  and 
dispose  of  all  her  existing  and  future  property  as  her  separate  property,  as 
if  she  were  a  feme  sole;  and  by  s.  5,  a  woman  married  before  the  Act  is  in 
the  same  position  as  to  aU  property,  her  title  to  which  accrues  (whether  in 
possession  or  not)  after  that  date. 

But  by  s.  19,  the  Act  is  not  to  affect  any  settlement  or  agreement  for  a  settle- 
ment, made  or  to  be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman,  or  to  interfere  with  any  restriction  against 
anticipation  attached  or  to  be  attached  to  the  enjoyment  of  any  property  or 
income  by  a  woman  under  any  settlement,  agreement  for  a  settlement,  or  other 
instrument ;  but  this  is  subject  to  a  provision  for  the  protection  of  her  creditors, 
see  infra. 

The  effect  of  the  decisions  in  Re  Armstrong,  21  Q.  B.  D.  270  ;  Haneoek  v. 
Ilancoek,  88  Ch.  D.  88 ;  and  StevefU  v.  Trecor  Oarrick,  [1893]  2  Ch.  307, 
appears  to  be  that  every  settlement  or  agreement  for  a  settlement  of  the  property 
of  a  married  woman  is  to  be  construed  and  take  effect  exactly  as  if  the  Act  had 
not  been  passed,  except  that  the  wife's  interests  (whether  in  income  or  capital) 
arc  her  separate  estate,  whether  so  stated  or  not,  Be  LumUy,  [1896]  2  Ch.  690. 
But  property  not  expressly  given  to  her  for  her  separate  use  is  not  made  her 
separate  estate  by  the  Act  if  the  effect  would  be  to  prevent  it  being  bound  by 
the  settlement. 

Prior  to  the  Act  it  was  the  practice  to  settle  any  interest  coming  to  the  wife 
in  possession  during  the  coverture  to  her  separate  use  without  power  of  antici- 
pation, but  any  interest  which  she  might  take  in  remainder  or  revenion  after 
the  husband's  death,  such  as  a  life  interest  or  the  ultimate  reversion  in  default 
of  issue  of  the  marriage,  was  not  usually  so  settled.  So  far  as  personal  estate 
was  concerned,  this  was  immaterial,  as  such  an  interest,  being  a  reversionaiy 
ch)9e  in  actifln,  could  not  be  disposed  of  at  common  law,  and  if  it  arose  under 
the  wife's  own  marriage  settlement  was  excepted  from  the  Act  20  k  21  Vict, 
c.  57,  enabling  a  married  woman  to  dispose  of  such  an  interest  by  deed 
acknowledged  with  the  concurrence  of  the  husband ;  but  an  interest  in  real 
estate,  such  as  a  jointure  rent-charge,  might  have  been  disposed  of  by  the  wife 
with  the  concurrence  of  the  husband  by  deed  acknowledged. 

Under  the  new  law  it  will  be  important  ^o  remember  that  any  interest  taken 
by  the  wife  under  the  settlement,  whether  in  real  or  personal  estate,  and  whether 
in  possession  or  not,  may  be  disposed  of  by  her  as  a  feme  eole^  unless  she  is 
expressly  restrained  from  anticipation ;  it  is  therefore  desirable  that  such  a 
restraint  should  be  imposed  (as  it  clearly  may  be)  whether  the  interest  is  capable 
of  coming  into  possession  during  the  coverture  or  not,  in  all  cases  in  which  it  is 
desired  to  protect  the  wife  against  marital  influence. 

In  these  forms,  express  words  creating  the  separate  use,  coupled  ¥nth  a 
restraint  on  anticipation,  are  inserted  in  all  such  cases  ;  but  where  the  wife  takes 
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the  sd,  wife,  durg  her  life  for  her  septe  use,  witht  power  of 
anticipon  (c). 

XVI.  And  shl  pay  the  iDcome  of  the  sd  ,  &  the  ppty  Fimt  life 

representg  the  same,  hinafter  called  the  husbd's  fortune  (d),  to  hiSband!^ 
the  sd,  huahdy  &  his  assus  durg  his  life. 

xvn.  And  after  the  death  of  the  sd,  wife,  shl  pay  the  Second  Ufe 

interest  to 

income  of  the  wife's  fortune  to  the  sd,  hushd,  if  survivg,  &  his  husband. 

33SOS  durg  his  life. 

XVIII.   And   after   the   death  of  the  sd,  hushd,  shl  pay  Second  life 

the  income  of  the  husbd's  fortune  to  the  sd,  wife,  if  survivg,  ^e  with- 

&  her  assns  durg  her  life,  but  so  that  durg  the  intd  cover-  o^tantici- 

^  °  pation  («). 

*6everal  interests  under  the  settlement,  it  may  be  convenient  to  effect  this  by  one 
^^Linse,  instead  of  repeating  it  in  each  case.  Under  the  old  law  a  mere  declara- 
tioQ  against  anticipation  without  any  words  creating  separate  use  was  held  to  be 
nugatory  (^Stogdott  y.  Lee,  [1891]  1  Q.  B.  661)  ;  this  is  not  so  under  the  new  law : 
Be  Lumley,  [1896]  2  Ch.  690. 

By  8. 13  of  the  Act  of  1882,  the  wife's  separate  estate  is  made  liable  to  her  Liability 
ante-nuptial  debts  and  liabilities  ;  and  by  the  latter  part  of  s.  19  it  is  provided  of  wife's 
that  no  restriction  against  anticipation  contained  in  any  settlement  or  agree-  B^P&i^te 
ment  for  a  settlement  of  a  woman's  own  property  by  herself,  shall  have  any  P"^P®"'y*<> 
validity  against  debts  contracted  by  her  before  marriage,  and  that  no  settlement 
or  agreement  for  a  settlement  shaU  have  any  greater  force  or  validity  against 
creditors,  than  a  like  settlement  or  agreement  for  a  settlement  by  a  man  would 
have  ;  and  a  married  woman  carrying  on  a  separate  trade  is,  by  s.  1  (5),  made 
subject  to  the  bankruptcy  laws.     Any  interest,  therefore,  which  she  takes 
under  the  settlement,  if  alienable,  wiU  be  liable  to  her  ante-nuptial  and  post- 
nuptial debts,  and  if  she  becomes  bankrupt  wiU  pass  to  her  trustee  in  bank- 
ruptcy (^Re  Arnutrang^  21  Q.  B.  D.  264)  ;  and  even  though  inalienable,  will  be 
liable  to  her  ante-nuptial  debts  if  she  was  the  settlor  (Jay  v.  Robinson^  25 
Q.  B.  D.  467).    A  restraint  on  anticipation  does  not  apply  to  income  accrued 
due  :  Hood'BarrB  v.  Heriot,  [1896]  A.  C.  174. 

The  Court  is  empowered  by  the  C.  A.,  1881,  s.  39,  to  bind  the  interest  of  a  Power  of 

married  woman  notwithstanding  a  restraint  on  anticipation  ;  and  by  the  T.  A.,   Court  to 

1893  (56  &  57  Vict.  c.  53),  s.  45,  to  impound  such  an  interest  for  the  indemnity  '^^ove 

of  a  trustee  where  the  married  woman  has  instigated  a  breach  of  trust.  ''®*  ™!?  . 

11   ^^  antici- 
(r)  If  the  intended  wife  be  an  infant,  add  here,  "  &  her  rect  aS  Well  pation. 

during  her  minority  as  aftwds  shl  be  an  effectual  dischge  for  Power  to 

the  same."      Or  the  following  general  proviso  can  be  used,   "  ProVD,  ^c^^t^^* 

&a,  that  the  sd,  wife,  shl' be  competent  durg  &  notwg  her  ftc^  curing 
minority  to  exercise  any  of  the  powers  brin  contd  (except  any  ''^^°°"^* 
power  of  disposon  by  will),  &  also  to  give  any  consent  hrunder." 

Ab  to  the  effectiveness  of  this,  see  4  Dav.  Prec.,  p.  78,  note  ;  Vaizey  on 
Settlements,  pp.  382  €t  teq. 

(d)  See  note  (a),  last  page. 

(e)  If  the  wife's  income  is  to  be  reduced  on  a  second  marriage,  the  following   Proviso 
proviso  wiU  effect  that  end  without  any  alteration  in  the  rest  of  the  settlement,   reducing 
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Second  life 
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husbnnd 
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on  there 
being 
issue. 


First  life 
tntrrest  to 
husband 
and  wife 
respec- 
tively, and 
life  inte- 
rest to 
survivor 

(ft). 


Tmst  to 
pay  an- 
nuity to 
wifedming 
joint  lives 
without 
anticipa- 
tion, and 
residue  of 
income  to 
husband. 

income  on 

second 

marriage. 


Appor- 
tionment 
of  annui- 
ties. 


ture  (a)  the  same  shall  be  for  her  septe  use,  witht  power  of 
anticipoD. 

XIX.  And  after  the  death  of  the  sd,  wife^  in  case  she  shI 
leave  the  sd,  huahd,  &  any  issue  of  the  sd  intd  marre  her 
survivg,  shl  pay  the  income  of  the  wife's  fortune  to  the  sd, 
husbd,  or  his  assns  durg  his  life,  provd  &  so  long  as  any  such 
issue  shl  be  livg.  And  from  &  after  the  dece  of  the  sd,  wife, 
&  suhjt  to  the  trust  hinbfe  decld  in  favour  of  the  sd,  husbdy  shl 
stand  possed,  &c. 

XX.  And  shl,  durg  the  jt  lives  of  the  sd,  husbd,  &  wife,  pay 

the  income  of  the  sd  ,  &  the  ppty  representg  the  same,. 

hinafter  called  the  husbd's  fortune,  to  the  sd,  husbd,  &  his 

assns,  &  pay  the  income  of  the  sd &  the  ppty  representg 

the  same,  hinafter  called  the  wife's  fortune,  to  the  sd,  wife,  & 
after  the  death  of  such  one  of  them,  the  sd,  huahd,  &  wife,  as 
shl  first  die  shl  pay  the  income  of  the  husbd's  fortune  and  the 
wife's  fortune  to  the  Rurvor  of  them  &  his  or  her  asf^ns,  dnrg  his 
or  her  life,  but  so  that  durg  her  sd  intd  coverture  the  sd  life 
intts  hby  given  to  the  sd,  wife,  shl  be  for  her  septe  use  witht 
power  of  anticipon. 

XXT.  And  shl,  durg  the  jt  lives  of  the  sd,  husbd,  &  vnfe,  out 

of  the  income  of  the  sd ,  &  the  ppty  representg  the  same, 

hinafter  called  the  [wife's]  piusbd's]  fortune,  pay  the  yrly  sum 

of  £ to  the  sd,  wife,  for  her  septe  use,  w^tht   power  of 

anticipon,  to  commence  from  the  sd  intd  marre,  &  to  be  con- 
sidered as  accruing  from  day  to  day  (c),  but  to  be  payable  on 
the day  of &a,  specify  days,  or,  "  on  the  usual  qtr 

"  Provd,  &c.,  that  if  the  sd,  wife,  shl  marry  again,  a  moiety 
only  of  the  income  of  the  sd  trust  premes  shl  theaceforth  durg 
the  remr  of  her  life  be  pd  to  her,  &  the  residue  thof  shl  be  pd 
or  applied  by  the  sd  trees  or  tree  in  ail  respts  as  if  the  sd,  wife, 
were  dead.'* 

(a)  This  form  is  desirable  (see  p.  466,  note  (&),  since  if  the  second  life 
interest  were  merely  given  to  the  wife  "  for  her  septe  USe,"  this  might  be 
held  to  have  reference  to  a  future  coverture  only ;  see  Jfin^  v.  Lucas,  23  Ch.  D. 
712.     See  also  Ra  Shaltespear,  30  Ch.  D.  171. 

(V)  It  is  by  no  means  clear  that  the  user  of  this  yery  oonvenient  form  will 
not  render  both  funds  liable  to  estate  duty  on  the  death  of  whichever  of  the 
husband  and  wife  dies  first. 

(r)  These  words  are  inserted  to  make  the  annuity  apportionable  at  the 
commencement  and  termination,  which,  however,  it  would  be  under  the 
Apportionment  Act,  1S70  (83  &  34  Vict.  c.  35),  without  them. 
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days,"  &  the  first  pajtnt  thaf  to  be  made  on  such  of  the  sd  days 
as  shl  happen  next  after  the  sd  intd  marre,  &  shl  durg  such  jt 
lives  pay  the  residue  of  the  sd  income  to  the  sd,  hvsbd,  & 
his  assus. 

XXIL  And  shl  pay  the  income  of  the  sd ,  &  the  ppty  re-  First  life 

presentg  the  same,  hinafter  called  the  husbd's  fortune,  to  the  sd,  hligb^d 
hushdy  durg  his  life  (d),  until  some  act  or  event  shl  happen  {dd)  detennin- 
(other  than  a  consent  to  any  exercise  of  the  power  of  advcemt  bank- 
hinafter  contd)  whby  the  sd  income  or  any  pt  thof  if  belonging  [Jj'***^^**' 
{el^  *"" 

{Sy  The  form  in  the  text  is  unobjectionable,  bat  many  practitioners  say, 
""  or  until  he  [shl  become  bkpt  orj  shl  a&8n  ur  chge  or  affect  to 
&ssn  or  chge  the  sd  income  or  some  pt  thof  on  or  until  some 

other  event,  &c."  The  words  in  the  brackets  wiU  be  omitted  if  the  settled 
fund  belongs  to  the  husband. 

(AT)  These  words  are  not  retrospective  :    West  v.  WilUamt,  [1899]  1  Ch.  132.   Liniita- 
(e)  As  to  limitations  and  trusts  determinable  on  alienation  or  bankruptcy,   ^^o^^  or 
«ee  3  Dav.  Free.,  p.  108  et  seq. ;  Klph.  Introd.,  p.  3S3  ;  Vaiaey  on  Settlements,  J^***?  **J: 
547  ;  33  Sol.  J.  767.    It  must  be  remembered  that  a  man  cannot  settle  his  own   ©J  bank- 
property  so  as  to  take  an  interest  determinable  or  defeasible  on  his  bankruptcy  ;   ruptcy 
JBiginhotham  v.  Holme^  19  Ves.  88  ;  3  Dav.  Free.,  p.  134  (jiecut^  where  the  settle-  &c, 
ment  is  made  under  a  joint  power  of  appointment  given  to  the  bankrupt  and 
Another  person  under  a  previous  settlement  to  which  the  bankrupt  was  not  a 
party,  Re  A»hby^  [1892]  1  Q.  B.  872)  ;  but  he  can  take  an  interest  in  his  own 
property  determinable  on  rolvntary  alimatitniy  Brooke  ▼.  Pearson^  6  Jur.  N.  S. 
781 ;   Knight  ▼.  Browne^  7  Jur.  N.  S.  894,  30  L.  J.  Cb.  649  ;   and  even  on 
involuntary  alienation  by  procei«  of  law  in   favour  of  a  judgment  creditor, 
lis  DetMoldj  40  Ch.  D.  585  ;  an  1  he  can  be  one  of  the  objects  of  a  discretionary 
tm^t,  such  as  that  in  clause  XX  vii.,  even  though  he  is  himself  the  settlor,  whether 
the  trust  is  or  is  not  preceded  by  a  determinable  life  interest :  Holnnts  v.  Penn-nf, 
3  K.  &  J.  90  ;  and  he  can  take  an  iutei-est  determinable  on  bankruptcy  as  well 
MS  voluntaiy  alienation  in  propei  ty  settled  by  his  wife  or  any  third  person, 
Jjockyer  v.  Savage^  2  Stra.  947 ;  Ex  parte  Hinfon,  14  Ves.  698  ;  Kearnley  v. 
Woodcock,  3  Hare,  185 ;  Ex  paHe  Eygton,  7  Ch.  D.  146. 

Questions  have  arisen  upon  the  wot-ding  of  trusts   of  this  nature  as  to  As  to 
^rhether  a  forfeiture  was  incurred   by   a   bankruptcy  which  was  afterwards   wording 
Annulled  (  White  v.  CktUy.  1  Eq.  372  ;  Lloyd  v.  Lloyd,  L.  R.  2  Eq.  722  ;  Metcalfe  ^^  '™»** 
▼.  Metedfe,  43  Ch.  D.  63J,  [H91 J  3  Ch.  1  ;  Re  Loftue  Otway,  [1896]  2  Ch.  235  ; 
Re  Haytoard,  [1897]  1  Ch.  90.>,  wheie  the  bankruptcy  was  colonial,  the  domicile 
of  the  ben.'iiciary  English  :  see  also  as  to  a  receiving  order  not  followed  by  bank- 
raptcy,  Re  ^UrtorU,  [1^92]  1  Ch.  11).  or  an  act  purporting  to  be  an  alienation, 
bat  which  for  somo  reason  coald  not,  independently  of  the  clause  of  forfeiture,  so 
operate  iRe  Porter,  [  181*2]  3  Ch.  481).    Some  of  the  difficulties  last  mentioned 
may  be  avoided  by  adopting  a  clause  recommended^  in  S3  Sol.  J.  768  :  viz., 

•**  And  shl  pay  the  iucume  of  the  trust  premes  to  the  sd,  husbd^ 
durg  his  life,  except  durg  the  pts  thof  (if  any)  while  such  income 
or  any  pt  thof  wd  if  belougiug  absolutely  to  him  be  vested  in, 
payable  to,  or  chged  in  favour  of  anor  pson  or  a  corporon,  & 
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absolutely  to  him,  would  become  vested  in  or  charged  in  &YOiir 

of  {ee)  some  other  pson  or  psons  or  a  corporon  (a). 

life  in-  xxiii.  And  AFTER  the  death  of  the  sd,  wife,  shl,  if  the  sd,. 

remainder   fi'Uabdy   shl   surve   her   (6),  &   if  no  act  or   event  shl    have 

tohuaband  happened  (other  than  a  consent  to  the  exercise  of  the  power  of 

able  on       advcemt  hinafter  contd)  whby  the  said  income,  or  any  pt  thof, 

JjJ*^"    .     wd,  if  belonging  absolutely  to  him,  have  become  vested  in  or 

chged  in  favour  of  some  other  pson  or  psons  or  a  corporon,  pay 

the  sd  income  to  the  sd,  husbdy  durg  his  life,  or  until,  &a,  as  m 

last  form  (d), 

Discre-  XXIV.  And  SHL,  after  the  [death  of  the  sd,  tcife,  &  the  frilure- 

trust  for      or]  determinon  durg  the  life  of  the  sd,  husbdy  of  the  trust 

applica-      in  jjig  favour  hinbfe  decld  of  the  sd  income,  from  time  to  time- 

tion  of  ,       .  '  . 

income  on  durg  the  remr  of  his  life  (e),  or  durg  such  shorter  period  or 

banV^  periods,  eir  continuous  or  discontinuous,  as   the   sd   trees  or 

ruptcy,  tree  shl  in  their  or  his  absolute  discron  think  fit,  pay  all  or 

creating  ^^7  P^  ^^  ^^  ^^  income  to  or  apply  the  same  for  the  mtc& 

protected  &  psonal  support  or  benefit  of  all  or  any  one  or  more,  to  the 
lu6  inte~ 

rest  (/). 

durg  the  excepted  pts  of  his  life  shl  hold  such  income  upon  the 

same  trusts  as  if  he  were  dead."     If  this  form  is  used  the  discretionarsr 
trust  wiU  require  some  verbal  modifications. 
(ee)  See  Re  Bretoer,  [1896]  2  Ch.  507. 

(a)  It  may  be  desirable  that  the  husband  should  not  be  prevented  froxD 
relinquishing  or  charging  his  life  interest  in  &your  of  a  child,  for  which  purpose 
the  foUowiug  proviso  may  be  added : — 

Power  to  "  Provd  ALWAYS  that  nothg  hrin  contd  shl  prevent  the  sd, 
relinquish  husbdy  from  assng  or  chging  the  sd  income  or  any  pt  thof  durg; 
life  inte-  hig  life  or  any  less  period  with  the  consent  in  writg  of  the  sd 
favour  of  a  trees  or  tree  in  favour  of  any  child  of  the  sd  intd  marre  who  shl 
child.         have  attned  the  age  of  twenty-one  yrs,  or  shl  have  been  married 

bfe  or  shl  marry  within  six  calr  months  after  the  date  of  sucbi 

assnmt  or  chge." 

(b)  If  preferred  say,  ''&  shl  not  be  or  have  been  a  bkpt,  &  shl  not 
have  assned  or  chged,  or  affected  to  assn  or  chge  the  income  of" 
the  sd  trust  premes  or  any  pt  thof,  &  if  no  other  event,  &c." 

(d)  See  notes,  last  page. 

(e)  If  the  form  given  in  note  (e),  p.  469,  is  used,  say,  "  AnD  SHL  durg  the- 

excepted  pts  of  the  life  of  the  sd  husbd." 
As  to  life         (/)  ^8  ^o  ^^6  trusts  of  this  nature,  having  for  their  object  the  securing  to  the 
interests       husband  the  personal  enjoyment  of  the  income  notwithstanding  bankruptcy^ 
protected      &c.,  see  3  Dav.  Prec.,  p.  125  et  teq, ;  Elph.  Introd.  p.  333  ;  above,  p.  469,  note  (e), 
*&^^^         The  insertion  of  a  trust  of  this  nature  after  a  determinable  life  interest  would 
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exclusion  of  the  other  or  othei-s,  of  the  follg  psons,  namely,  the 
sd,  kvsbdy  and  his  wife  (ff),  if  any,  &  his  chin  or  remoter  issue 
for  the  time  being  in  existoe,  &  whether  minors  or  adults,  & 
the  other  psons  or  psou  for  the  time  being  entled  or  intted, 
whether  absolutely,  contingently,  or  orwise,  to  or  in  the  sd  trust 
premes,  or  any  of  them,  under  the  trusts  hrin  contd  to  take 
effect  after  the  dece  of  the  sd,  husM,  in  such  proportions  & 
mner  as  the  sd  trees  or  tree  shl  in  their  or  his  absolute  & 
uncontrolled  discron  from  time  to  time  think  pper,  &  subjt  to 
the  discronary  power  lastly  hinbfe  contd,  shl,  durg  {g)  such  remr 
of  the  life  of  the  sd,  huabdy  hold  the  sd  income  or  so  niuch  thof 
as  shl  not  be  applied  under  such  discronary  power,  Upon  the 
trustfi  &  for  the  pposes  upon  &  for  wch  the  sd  income  wd  for 
the  time  being  be  held  if  the  sd,  hnshdy  were  then  dead. 

nfluallj  be  according  to  the  intention.  It  should  be  borne  in  mind  that  a 
discretionary  trust  of  this  kind  cannot  be  created  if  the  settlement  is  made 
under  a  special  power  of  appointment,  as  it  would  be  a  delegation  of  the  power, 
see  Cheiter  y.  Chadmick,  13  Sim.  102. 

Trustees  may  sometimes  be  placed  in  considerable  difficulty  in  administering 
such  a  discretionary  trust,  since  after  an  assignment  by  the  life  tenant  extending 
to  all  his  interest  present  and  future  under  the  settlement,  they  could  not  safely 
make  any  payment  to  him  directly,  nor,  as  it  seems,  by  paying  his  bills,  as  the 
money  so  applied  would,  the  moment  it  was  appropriated  for  the  purpose,  pass 
by  the  assignment  and  belong  to  the  assignee  (^Rs  Coleman^  39  Ch.  D.  443  ;  He 
Neil^  W.  N.  1890,  p.  92)  ;  and  this  would  apply  equally  to  the  bankruptcy  of  the 
tenant  for  life,  even,  as  it  seems,  after  he  obtains  his  discharge  (see  the  remarks 
of  Vaughan  WiUiams,  J.,  in  Re  Ashhy,  [1892]  1  Q.  B.  877),  unless  the  principle 
of  Lee  T.  Olding,  2  Jur.  N.  S.  850  ;  25  L.  J.  Ch.  580  ;  and  Re  Vizard,  L.  R.  1 
Ch.  588,  applies. 

There  is  perhaps  a  tendency  to  insert  determinable  or  protected  life  interests 
too  frequently  ;  such  trusts  sometimes  prove  inconvenient  by  preventing  the 
life  tenant's  concurrence  in  a  beneficial  family  arrangement  after  the  children 
are  $ui  juris j  and  should  not  be  adopted  without  consideration.  Perhaps  power 
might  be  given  to  the  trustees  to  dispense  with  the  forfeiture  clause,  and  also 
with  the  wife's  restraint  on  alienation  in  a  proper  case  as  follows : — 

"  Provd  always,  &  it  is  hby  agrd  &  decld,  that  it  shl  be  Iful  Power  to 
for  the  sd  trees  or  tree  at  any  time  or  times,  if  in  their  or  his  dispense 
absolute  &  uncontrolled  discron  they  or  he  shl  deem  it  benefl  ^^^  w- 
by  deed  to  dispense  wholly  or  partially  with  the  provon  for  alienation. 
forfeiture  in  the  case  of  the  life  intt  of  the  sd  A.,  &  also  the 
restraint  on  anticipon  in  the  case  of  the  sd  B.  hinbfe  contd,  but 
not  so  as  to  annul  any  forfeiture  actually  incurred." 

(jf )  Re  Drew,  43  8ol.  J.  126. 

(^)  If  the  form  given  in  note  («),  p.  469,  is  used,  say,  **  the  excepted  pts 

of  the  life,  &c." 
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The  same,        xxv.  And  IN  the  event  of  the  failure  or  determiaoti  duig  the 

life  of  the  sd,  huabdy  of  the  trust  lastly  hinbfe  decld  in  bis 

favour  shl,  durg  the  remr  of  his  life,  pay  or  apply  all  or  any 

pt  of  the  sd  income  unto  or  for  the  psonal  support  or  benefit 

of  all  or  any  one  or  more  exclusively  of  the  follg  psons,  namely, 

the  sd,  husbd,  &  his  wife  &  issue  (if  any)  for  the  time  being  in 

existce,  &  the  psons  or  pson  for  the  time  being  intted  in  the 

sd  trust  premes  under  the  ulterior  trusts  hinafter  decld  in  such 

shares  &  mner  as  the  sd  trees  or  tree  shl  from  time  to  time 

in  their  or  his  absolute  discron  think  pper,  &  subjt  to  such 

discronary  truso  or  power  shl  hold  the  sd  income  upon  the 

trusts  upon  wch  the  same  wd  for  the  time  being  be  held  if  the 

sd,  husbd,  were  then  dead. 

Trastafier       XXVI.  AND  AFTER  the  [death  of  the  sd,  wife,  &  the  failure  or] 

ruptcy,        determinon  durg  the  life  of  the  sd,  husbd,  of  the  trust  hinbfe 

*c »  of        decld  of  the  sd  income  in  his  favour,  shl  durg  the  remr  of  his 

during  his   life  hold  the  sd  income  upon  the  trusts  &  for  the  pposes  upon 

life,  where   j^  f^^,.  ^r(>h  the  same  wd  lor  the  time  beins:  be  held  if  he  were 

there  is  no  '^ 

discretion-  then  dead. 

f^  *™**         XXVII.  And  shl  durg  the  life  of  the  sd,  settlor,  pay  or  apply 

Short  trust  the  income  of  the  hnsbd's  fortune  or  so  much  thof  as  the  sd 

f^^S        trees  or  tree  in  their  or  his  uncontrolled  discron  shl  think  fit, 
settlor 

J)rotected  unto  Or  for  the  mtce  or  orwise  for  the  benefit  of  the  follg 
restT^r  psons,  namely,  the  sd,  settlor^  &  his  wife  &  issue,  &  the  psons 
or  pson  intted  under  the  ulterior  trusts  hinafter  contd,  or  such 
one  or  more  of  such  psons  as  the  said  trees  or  tree  in  the  like 
discron  sbl  think  fit,  &  shl  hold  so  much  of  such  income  as 
they  or  he  shl  not  pay  or  apply  in  the  exercise  of  the  discronaiy 
trust  or  power  afed  upon  the  like  trusts  a«  if  the  sd,  settlor^ 
were  dead. 

(a)  If  the  hwiband  is  not  to  take  a  protected  Ufe  interest  as  in  form  xzi  v. 
(which  protection,  howeret,  would  usually  be  according  to  the  intention),  this 
clause  should  in  general  be  inserted  in  preference  to  the  trusts  for  the  children 
being  accelerated,  which  would  involve  an  alteration  in  the  common  forms  of 
those  trusts  ;  whereas  the  clause  in  the  text  by  filling  up  the  gap  caused  by  the 
forfeiture  of  the  husband's  life  interest  avoids  the  necessity  for  any  such  altera- 
tion. This  clause  wiU  not  raise  the  difficulty  as  to  children  bom  after  the 
bankruptcy,  which  occurred  where  the  form  was  differently  worded,  in 
Be  Bed*^9  7'rvgts,  28  Ch.  D.  523. 

(6)  This  trust  (not  preceded  by  a  determinable  life  interest)  is  a  mode  of 
securing  a  protected  life  interest  to  the  settlor  himself  ;  see  Hidmeg  v.  Penney^ 
3  K.  A:  J.  90,  above,  p.  469,  note. 
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XXViiL  Provd  always,  &  it  is  hby  agrd  that  the  life  intt  of  Proviso 
the  sd,  hushdy  in  the  husbd's  fortune  £or,  wife's  fortune]  shl  be  aettior's 
8ubjt  to  &  chged  with  the  oblij2^n  of  providg  out  of  the  income  ^^^V"  >h 
thof  a  suitable  residce  &  mtce  for  the  sd,  wife  (d),  &  such  mainteu- 
of  the  chin  of  the  sd  intd  marre  as  shl  for  the  time  being  be  ^^^^^^ 
under  the  age   of  twenty-one  yrs  &   unmarried,  in   priority,  children 
unless  the  sd  trees  or  tree  shl  orwise  exply  determine,  to  any 
other  fund  applicable  for  that  ppoae,  but  witht  liability  to  acct 
80  long  as  the  sd,  hv^bd,  shl  duly  provide  such  residce  & 
intce   [&  shl  also  be  subjt  to  &   chged  with   the  obligon  of 
makg  such  yrly  or  other  periodical  allowce  (if  any)  as  the  sd 
trees  or  tree  shl  in  their  or  his  uncontrolled  diacron  from  time 
to  time  in  writg  direct  or  appt   for  the  mtce  &   support   of 
such  of  the  chin  of  the  sd  intd  maire  as  shl  have  attned  the 
age  of  twenty-one  yrs  or  be  married,  &  shl,  in  the  opinion  of 
the  sd  trees  or  tree,  require  so  to  be  maintained,  but  so  that  it 
shl  not  be  obligatoiy  upon  the  sd  trees  or  tree  to  give  any  such 
diron  as  last  afsd,  &  that  no  adult  or  married  child  of  the  sd 
intd  marre  shl  in  the  absce  of  any  such  diron  have  any  claim 
for  mtce  out  of  the  income  of  the  sd  trust  premes,  &   so 
also  that  in  case  the  sd,  hushd,  shl  assn  or  rele  his  life  intt  in 
the  whole  or  any  pt  of  the  income  of  the  sd  trust  premes  to 
any  child  or  chin  of  the  sd  intd  marre,  such  child  or  chin  shl 
hold  the  income  so  assned  as  afsd  diachged  from  the  provons 
hinbfe  contd  for  providg  a  suitable  residce  for  &  maintaing  the 
ad,  vjife,  &  infant  chin,  &  of  makg  an  allowce  for  any  adult  or 
married  chin]. 

XXLSC.  Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for  Power  to 
the  sd  trees  or  tree  so  long  as  they  or  he  shl  deem  it  expedient  J^income 

4BO  to  do,  to  pay  or  remit  the  annl  income  hby  settled  in  trust  *<>  *if«'» 

.  bankers 

for  the  sd,  wife,  to  such  banker  or  other  agent  as  she  shl  in  («). 
Yrritg  from  time  to  time  appt,  or  to  authorise  such  banker  or 
agent  to  rece  the  same  for  the  pposes  of  remittee  or  paymt 

(e)  This  form  may  be  adopted  in  lieu  of  tbe  last  as  a  mode  of  protecting  the 
life  interest  of  the  settlor  himself  against  creditors,  see  p.  469,  note  (e)  ;  and 
as  to  the  clause  in  the  text,  see  Carr  v.  Living^  28  Beav.  644  ;  33  Beav.  474  ; 
Elph.  In  trod.  p.  836.  See  ahio  the  form  of  trust  for  an  improvident  person, 
infra^  Wills,  and  note  thereto. 

(<Q  If  the  husband  takes  the  second  life  interest,  the  provibion  for  the  wife 
will  of  course  be  omitted. 

{i)  This  clause,  though  not  essential,  is  often  inserted. 
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Power  of 
appoint- 
ment 
among 
children. 

Variations 

where 

power 

extends  to 

remoter 

issne. 


in  such  mner  as  she,  the  sd,  m/e,  shl  in  writg  direct ;  &  every 
paymt  or  remittee  so  made  by  the  sd  trees  or  tree,  psuant  to 
such  diron  or  authority,  shl  be  as  effectual  as  agst  the  sd,  wife^ 
as  if  the  same  had  been  made  into  her  own  hands  &  upon  her 
rect,  but  this  provon  shl  not  restrict  the  sd  trees  or  tree  from 
requirg  from  time  to  time  as  the  sd  income  shl  accrue  due  a 
special  diron  from  the  sd,  wife^  resptg  the  applicon  thof,  or 
orwise  paying  the  same  into  her  own  hands,  if  they  or  he  shl 
deem  it  advisable  so  to  do,  &  every  such  diron  shl  be  revocable 
&  she  shl  not  be  capable  of  disposg  of  or  charging  the  sd  income 
by  way  of  anticipou. 

XXX.  And  after  the  death  of  the  sd,  htisbd  or  wife,  [or, 
after  the  death  of  the  survor  of  the  sd,  husbd,  &  wife,"]  shl 
stand  possed  of  the  capl  &  future  income  of  the  husbd's  fortune 
&  the  wife's  fortune  [or  "  the  husbd's  fortune  "  or  "  the  wife's 
fortune'*]  in  trust  for  all  or  such  one  or  more  exclusively  of  the 
others  or  other  (a)  of  the  chin  [or  remoter  issue]  (6)  of  the 
sd  intd  marre  [such  chin  or  issue  to  take  vested  iutts  within 
twenty-one  yrs  from  the  death  of  the  survor  of  the  sd,  hudni, 
&  wife  (c)  ]  at  such  age,  or  time,  or  respive  ages  or  times, 
if  more  than  one,  in  such  shares,  &  with  such  trusts  for  their 
respive  benefit  &  such  provons  for  their  respive  advancemt 
(eir  after  the  death  of  the  survor  of  the  sd,  husbd,  &  wife,  or 
durg  the  lives  of  them,  or  the  survor  of  them,  with  their,  his, 
or  her,  consent  in  writg),  &  mtce  &  educon  (d),  at  the  discron 


As  to 
exclasive 
powers  of 
appoint- 
ment 

As  to 
extending 
power  to 
grand- 
children. 


As  to 
advance- 


(a)  The  words  expressly  authorising  an  exclusive  appointment  are  nsoallj 
inserted,  although  they  are  not  now  essential.  See  37  k  38  Vict.  c.  37,  doing 
away  with  the  necessity  which  previously  existed  (notwithstanding  the  Act  1 
Wm.  4,  c.  46),  of  appointing  a  nominal  sum  to,  or  leaving  it  nnappointed  for 
the  excluded  objects,  where  the  power  was  non-exclusive. 

(fr)  It  is  so  generally  desirable  that  the  power  should  extend  to  grand- 
children, so  as  to  enable  the  parents  to  provide  directly  (instead  of  through 
the  medium  of  the  trust  in  default  of  appointment)  for  the  family  of  a 
deceased  child,  or  to  settle  the  share  of  a  child  on  him  or  her  for  life  with 
remainder  (as  far  as  the  law  against  perpetuities  will  permit)  to  his  or  her 
issue,  that  the  extension  of  the  power  in  this  manner  may  usually  be  assumed 
to  be  proper  without  special  instructions  ;  see  3  Bav.  Prec.  144 ;  Vaizey  on 
S:?ettlements,  1196. 

(<;)  The  words  in  this  bracket,  restricting  the  power  within  the  rules  as  to 
perpetuity,  are  not  necessary,  as  the  power,  whether  so  expressed  or  not,  most 
be  exercised  with  due  regard  to  those  rales  :  Elph.  Introd.,  p.  337 ;  but  some 
such  words  are  commonly  inserted,  and  may  prove  useful  by  way  of  reminder 
of  the  rule  when  the  power  is  exercised. 

(<Q  Where  the  powers  of  maintenance  and  advancement  apply  onlj  to 
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of  the  sd  trees  or  tree,  or  of  any  other  paon  or  psoDs,  as  the  sd, 
husbd,  &  vdfe,  shl  by  any  deed  or  deeds  revocable  or  irrevocable 
jtly  appt :  And  in  default  of,  &  subjt  to  any  such  apptmt,  as 
the  survor  of  them,  the  sd,  husbd,  &  vdfe,  shl  in  like  mner,  or 
by  will  or  codl  appt  (e). 

XXXI.  In  trust  for  all  or  any  of  the  chin  [or  remoter  issue]  The  sam  . 
of  the  sd  intd  marre,  in  such  shares  &  mner  in  all  respts  as  the  ^^^^ 
sd,  hushd,  &  wife,  shl,  &c.,  as  in  last  form, 

XXXII.  Provd  always,  &  it  is  hby  decld,  that  in  the  event  of  PtotIso  to 
the  sd,  Kvjfiyd,  survivg  the  sd  wife,  &  the  &ilure  or  determinon  to  power  of 
in  his  lifetime  of  the  trust  hinbfe  decld   in   his  favour,  the  appoint- 
powers  hinbfe  given  to  him  of  makg  apptmts  in  favour  of  the  when 
issue  of  the  sd  intd  marre  shl  not  be  exercisable  by  him  after  ^»"^nd  * 

•^  interest  la 

£ar,  shl  continue  to  be  exercisable  by  him  notwg]  such  failure  determin- 
er determinon.  *  *  ^ 


shares   taken  in  default  of  appointment,  the  power  of  appointment  should   ment  and 
authorise  the  insertion  of  such  clauses  in  an  appointment  to  infants  (especially    maui- 
where  the  power  extends  to  grandchildren) ;  and  so  as  to  enable  an  advancement  . 

to  be  made  during  the  lifetime  of  the  tenants  for  life,  to  prevent  difficulty  if    ^^  ^^^  ^f- 
the  wife  is  restrained  from  anticipation,  or  the  husband^s  life  interest  is  forfeit-    appointed 
able  on  alienation.    See  3  Dav.,  p.  159  ;  '66  Sol.  J.  248  ;  McMdhon  v.  OauMen,   sharss. 
[18S6]  1   Ir.  B.  143,  where  it  was  held  that  the  ordinary    provisions  as   to 
maintenance  &nd  advancement  apply  to  appointed  shares  ;  Vaizey  on  Settle- 
ments, p.  1218.    Form  XLI.,  p.  480,  may,  if  thought  fit,  be  inserted,  to  meet 
the  case  of  an  accidental  omission  in  the  appointment.    As  to  the  statutory 
maintenance  clause,  see  in/ra,  p.  477,  note. 

(/)  The  foUowing  proviso   is  sometimes  added  to  the  power  of  appoint-   Restriction 
ment,  and  its  insertion  is  perhaps  desirable:  "  PrOVD  ALWAYS  that  no   onpo^erof 

child  or  other  issue  of  the  sd  intd  marre  shl  (except  by  way  of  ment. 
advancemt)  take  or  acquire  an  absolutely  vested  &  trans- 
missible intt  in  the  copl  of  the  sd  trust  premes  under  any 
apptmt  in  psuance  of  eir  of  the  powers  hinbfe  contd,  unless 
such  child  or  other  issue  shl,  being  a  male,  attn  the  age  of 
twenty-one  yra,  or  being  a  female,  attn  that  age  or  marry." 

(/)  When  form  xxiv.,  xxv.,  or  xxvi.,  is  not  inserted,  but  the  trusts  for  Restric- 

the  children  are  to  be  accelerated,  the  continuance  of   the  husband's  power  tion  on 

of  appointment  may  be  inconvenient ;    otherwise   it  might  remain  exercise-  P*^^®J  °^ 

able.     In  either  case  it  is  better  to  express  the  intention,  see  3  Dav.  Prec.,  !2*^t^ 

p.  799.    Where  the  husband  takes  a  life  interest  in  the  wife's  fortune,  the  where  life 

following  clause  might  be  substituted  in  the  case  supposed :  "  but  SO  that  interest 

in  the  event  of  the  sd,  hushd,  survivg  the  sd,  wife,  &  the  failure  ablT™"^' 
or  determinon  in  his  lifetime  of  the  trust  hinbfe  decld  in  his 
fsiYOur  of  the  income  of  the  wife's   fortune,  the  power  lastly 
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XXXIII.  And  in  default  of  &  subjt  to  any  apptmt  undei* 
the  power  [respive  powers]  hinbfe  contd,  in  trust  for  all  or  any 
the  chin  or  child  of  the  EPd  intd  marre,  who,  being  sons  or  a  son, 
shl  attain  the  age  of  twenty-one  yrs,  or  being  daurs  or  a  daur, 
shl  attain  that  age  or  marry  (a),  &  if  more  than  one,  in  eql 
shares. 

XXXIV.  In  trust  for  all,  or  such  one  or  more  exclusively  of 
the  others  or  other  of  the  chin  or  remoter  issue  of  the  sd  intd 
marre,  other  than  (6)  a  son,  grandson,  daur,  or  grandaur  for  the 
time  beiug  indefeasibly  (c)  entled  to  the  first  este  in  tail 
[male  or  in  tail],  eir  in  posson  or  remr  under  an  iudre,  dated, 
&c.,  or,  "  the  will,  dated,  &c.,  &  provd,  &c.,  of  X."  (ti),  at  such 
age,  &c.,  as  in  form  xxx. :  A^D  IN  default  of,  &  subjt  to  any 
such  apptmt  in  trust  for  all  or  any  the  chin  or  child  of  the  sd 
intd  marre  other  than  (e)  the  first  or  only  son  or  auy  other  son 
or  sous,  who  before  his  or  their  resply  attaing  the  age  of  twenty- 
one  yrs  shl  become  [indefeasibly]  entled,  or  any  daur  or  daure 
who  before  her  or  their  attaing  that  age  or  marryg,  shl  become 
indefeasibly  entled  to  first  este  in  tail  [male  or  in  tail]  under 


Exclusion 
of  son 
iiucceeding 
to  title. 


hinbfe  coutd  shall  not  be  exercised  so  as  to  diminish  the  share 

to  wch  auy  child  of  the  sd  intd  marre  shl  have  become  entled 

by  virtue  of  the  trusts  hinbfe  contd,  of  the  wife's  fortune." 

(a)  Add  here,  if  so  intended,  "  with  the  consent  of  her  or  their 

parents  or  parent,  or  gdians  or  gdiau."  Under  a  trust  in  this  form  a 
daughter  marrying  under  age  without  consent  would,  if  she  attains  twenty-one, 
become  entitled ;  for  a  form  of  trust  excluding  a  daughter  so  marrying,  see 
Wills. 

(A)  It  is  better  to  insert  the  usual  power  of  appointment  extending  to  all  the 
children.  When  a  son  succeeding  to  a  peerage  or  baronetcy  is  to  be  excluded,  say , 

"other  than  &  except  any  son  or  sons  who  bfe  his  or  their 

attaing  the  age  of  twenty-one  yrs,  shl  inherit  or  become  heir 

appartfut  to  the  earldom  of [the  baronetcy  now  vested 

m J. 


(r)  Where  the  eldest  son  of  the  intended  marriage  will  not  necessarily  be  the 
first  tenant  in  tail,  this  word  shn*>l  I  be  inserted,  and  it  should  always  be  inserted 
in  the  case  of  daughteis  ;  but  if  theie  is  a  name  and  arms  chiuse  or  a  shifting 
clause  in  the  settlement  of  the  real  estate,  a  child  becoming  entitled  to  the 
estate  should  be  excluded  from  sharing  in  spite  of  his  or  her  estate  being 
defeasible  under  either  of  those  clauses  ;  see  forms,  infra^  p.  504,  note. 

(<Q  For  a  Scotch  entail,  say,  *'  entled  as  heir  in  entail  in  posson  or 
as  next  heir  substitute  to  the este. 

(e)  Where  the  variation  in  note  (h)  Mvpra  is  used  say  "other  than  as  afsd.** 
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the  sd  indre  [will],  who  being  a  son,  &c.,  as  i)i  form  xxxiii. : 
And  if  there  shl  be  no  child  of  the  sd  intd  marre  (other  than 
&  except  as  afed),  who  being  a  son  shl  attn  the  age  of  twenty- 
one  yrs,  or  being  a  daur  shl  attn  that  age  or  marry,  then  in 
trust  for  such  one  or  more  of  the  sd  excepted  class  of  chin  as 
being  a  son  or  sons  shl  attn,  &c.,  ds  in  form  xxxiii. 

XXXV.  Provd  always  that  no  child  who  [or  whose  issue]  shl  Usual 
take  any  pt  of  the  ppty  hby  settled  under  an  apptmt  by  virtue  clause  (/). 
of  the  power  [eir  of  the  powei-s]  binbfe  contd  shl  in  default  of 
apptmt  to  the  contrary  be  entled  to  any  share  of  the  unappted' 

pt  thof  witht  bringg  the  share  or  shares  apptd  to  him  or  her 
[or  to  his  or  her  issue]  into  hotchpot  and  acctg  for  the  same 
accdly. 

XXXVI.  Pbovd  always  that  no  child  who  [or  whose  issue]  shl  Hotchpot 

ClftUSQ 

take  any  pt  of  any  ppty  hby  settled  or  agrd  to  be  settled  under  where  a 
an  apptmt  by  virtue  of  any  power  hrin  contd  shl  in  default  of  g^f^f^^^j, 
apptmt  to  the  contrary  be  entled  to  any  share  of  the  unappted  reference. 
pt  of  any  ppty  hby  settled  or  agrd  to  be  settled  witht  bringing 
the  share   or  shares  appted    to  him  or  her  [or  to  his  or  her 
issue]  into  hotchpot  &  acctg  for  the  same  accdly. 

XXXVII.  And  it  is  hby  agrd  that  the  sd  trees  or  tree  shl.  Main- 
after  the  death  of  the  sd,  kuabd  &  wife^  apply  the  whole,  or  such  clause  (g). 

(/)  Where  a  fund  is  settled  by  reference  the  next  form  should  be  used : 
Be  Afarquu  of  Brutol,  [1897]  1  Ch.  946. 

{g)  The  C.  A.,  1881,  s.  43,  provides  that :  (1)  "  Where  any  property  is  held  by    Power  of 
trustees  in  trust  for  an  infant,  either  for  life  or  for  any  greater  interest,  and   '"ainten- 
whether  absolutely  or  contingently  on  his  attaining  the  age  of  twenty-one    .    -i'   n*' 
years,  or  on  the  occurrence  of  any  event  before  his  attaining  that  age,  the   j^^   1881 
trustees  may  at  their  sole  discretion  pay  to  the  infantas  parent  or  guardian,  if   s.  43. 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance,  education,  or 
benefit  the  income  of  that  property,  or  any  part  thereof,  whether  there  is  any 
other  fund  applicable  to  the  same  purpose,  or  any  person  bound  by  law  to 
provide  for  the  infant's  maintenance  or  education  or  not ;  **    (2)  the  surplus 
income  is  to  be  accumulated  and  invested  in  securities  authorised  by  the  settle- 
ment or  by  law  (as  to  which  see  p.  459,  note),  "  for  the  benefit  of  the  person 
who  ultimately  becomes  entitled  to  the  property  from  which  the  same  arise,'* 
with  power  to  apply  the  accumulations  for  maintenance,  &c.,  in  subsequent 
years.    But  the  clause  is  not  to  apply  where  a  contrary  intention  is  expressed 
or  indicated  (sub-s.  S). 

The  statutory  power  applies  to  all  property  real  or  personal  (see  the  definition   ^^  ^  ^^® 
of  **  property  "  in  s.  2),  which  is  vested  in  trustees.  anlication 

But  the  power  does  not  apply,  (1)  Where  the  interest  of  the  infant  is    cU^gg 
defea^ble,  such  as  the  old  form  of  trust  in  settlements  under  which  the  children   p       \ 
took  interests  vesting  at  birth  subject  to  an  accruer  clause  on  death  under   ^\^\q\^  ^\^^ 
twenty-one,  fta,  or  where,  though  the  interests  are  contingent  on  attaining   clause  does 

not  apply. 
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pt  as  they  or  he  in  their  or  his  discron  shl  think  fit  of  the 
income  (a)  of  the  share  in  the  sd  trust  premes  to  wch  any 


twenty-one,  a  child  may  by  the  happening  of  some  event  before  he  attains 
twenty-one  be  prevented  from  being  a  member  of  the  class  which  is  to  take,  as 
where  a  child  becoming  the  eldest  before  he  attains  twenty-one  is  excluded 
(see  Re  Btieklet/j  22  Ch.  D.  58B,  decided  under  the  repealed  clause  in  Lord 
Cranworth's  Act)  ;  in  such  cases  as  the  interim  income  is  the  absolute  property 
of  the  infants  QTaylor  v.  Johnson^  2  P.  Wms.  504,  Re  Buekley)^  it  would  be 
applicable  for  maintenance  by  order  of  the  Court,  or  by  the  trustees  without 
any  order ;  nor  (2)  Where  the  infant  has  leas  than  a  life  interest,  e.^.,  a  life 
interest  determinable  on  alienation  or  otherwise  (which  would  also  come  under 
the  last  heading  of  defeasible  interests),  or  an  interest  for  a  fixed  term  of  years  ; 
nor  (3)  As  it  seems,  to  an  annuity  ;  nor  (4)  Where  the  vesting  is  postponed  to  a 
later  age  than  twenty-one,  which,  however,  it  could  not  be  in  a  marriage  settle- 
ment, as  being  too  remote  ;  nor  (5)  Where  the  interest  is  contingent  on  the 
infant  surviving  another  person,  this  not  being  such  a  contingency  as  is  within 
the  words  of  the  section  (see  per  Kay,  J.,  in  Re  Judkin,  25  Ch.  D.  749)  ;  nor 
(6)  To  a  gift  not  carrying  interim  interest,  a  case  not  often  occurring  under 
settlements,  though  common  under  wills,  such  as  a  legacy  contingent  on  the 
legatee  attaining  twenty-one  QRe  Judkin,  25  Ch.  D.  743 ;  Re  DicJuofi,  29  Ch.  D. 
S31,  or  a  vested  legacy  payable  in  future  and  not  bearing  interest,  Feiting  r. 
Allen,  5  Ha.  573).  See  35  Sol.  J.  149,  238,  572  ;  37  SoL  J.  263,  281.  It  has 
been  decided,  Re  Jeffery,  [1895]  2  Ch.  677,  that  the  statutory  power  of 
maintenance  applies  where  the  trust  is  for  the  children  of  a  living  person, 
though  the  interest  of  the  infant  is  in  that  case  subject  to  the  contingency  of 
being  diminished  by  the  birth  of  more  children,  which  may  not  happen  till  after 
the  infant  attains  twenty-one. 
Applica-  It  Is  established  by  the  cases  that  where  the  interim  income  would  go  with 

tion  of  the  capital  to  the  infant  on  his  attaining  twenty-one,  the  statutory  clause 

clause  to  applies,  although  he  has  only  a  contingent  interest  (iZ^  Difikion,  ubi  ntpra,  see 
ordinuy  ^^^  judgment  of  Cotton,  L.J.),  and  that  it  applies  to  the  common  trust  (both  in 
children  at  ^^^^  *"^  wills)  for  children  as  a  class  at  twenty-one  or  marriage  :  JU  Holford, 
twenty-        [1894]  3  Ch.  30. 

one,  &c.  In  Re  Thatcher^  26  Ch.  D.  426,  a  direction  to  accumulate  the  income  during 

the  minorities  was  held  not  to  be  such  an  indication  of  a  contrary  intention  aa 
to  exclude  the  Act. 

In  the  case  of  a  life  interest,  the  effect  of  sub-s.  2  of  s.  43  appears  to  be  to  add 
accumulations  to  capital  for  the  benefit  of  the  remaindermen,  which  would  not 
always  be  according  to  the  intention  ;  but  in  Re  Humphreyg^  [1893]  3  Ch.  I, 
where  the  life  estate  was  vested,  this  was  held  to  show  a  contrary  intention 
under  sub-s.  3  so  as  to  exclude  sub-s.  2  (and  see  Re  Buckley,  uhi  supra)  ;  and 
in  Re  WelU,  43  Ch.  D.  281,  the  same  result  was  arrived  at  by  a  forced  construc- 
tion of  sub-s.  2. 
Main-  Where  the  trust  estate  originally  comprises  land,  or  there  is  a  power  to 
tenance  


Tariation.        (a)  Where  the  children  may  be  maintained  as  a  class,  say,  "  income  of  the 

share  or  shares  in  the  sd  trust  premes  to  wch  any  child  or  chin 
of  the  sd  intd  marre  shl  for  the  time  being  be  entled  in  expectcy 
for  or  towards  his  or  her  mtce  or  educon,  or  towards  their 
common  mtce  or  educon,  &  may  eir  themselves,"  &c 
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child  of  the  sd  intd  marre  shl  for  the  time  being  be  entled  in 
expectcy  under  the  trusts  hinbfe  decld,  for  or  towards  his  or 
her  mtce,  educon,  or  benefit,  &  may  eir  themselves  or  himself 
so  apply  the  same,  or  may  pay  the  same  to  the  gdian  or  gdians 
of  such  child  for  the  ppose  afed  witht  seeing  to  the  applicon  thof. 

XXXVIII.  And  shl,  durg  such  suspense  of  absolute  vestg  as  AccumuU- 
afed,  accumulate  the  surplus,  if  any,  of  the  same  income  at  clause, 
compound  intt,  by  investg  the  same,  &  the  resultg  income 
thof,  in  any  of  the  investmts  hinbfe  authorised,  for  the  benefit 
of  the  pson  or  psons  who  shl  eventually  become  entled  to  the 
ppal  fund  from  wch  the  same  shl  have  proceeded,  &  may  apply 
the  accumulons  of  any  precedg  yr  or  yrs  in  or  towards  the  mtce 
or  educon  of  the  child  for  the  time  being  presumptively  entled 
thto  (6)  in  the  same  mner  as  such  accumulons  might  have  been 


parchase  land,  s.  42  of  the  Act  of  1881,  supplying  the  usual  minoritj  provisions   power  in 
in  the  case  of  an  infant  entitled  to  land,  should  also  be  considered.    That  clause    the  case  of 
gives  the  "trustees,"  as  there  defined  (sub-s.  1),  a  power  (among  others)  of   ^*^^*^ 
maintenance,  with  a  provision  for  accumulation  of  the  surplus  rents,  sub- 
stantially similar  to  the  provision  of  s.  43  ;  but  as  regards  the  destination  of  the 
accumulations,  the  two  clauses  are  in  some  cases  at  variance  ;  and  in  settle- 
ments of  land  it  will  in  general  be  desirable  to  insert  an  express  provision  as  to 
this,  so  as  to  exclude  the  Act.    But  the  provisions  of  s.  42  are  not  in  all  respects 
(especially  in  the  trusts  of  the  accumulations)  adapted  to  land  settled  as 
personalty  by  means  of  a  trust  for  sale,  and  it  may  be  held  not  to  apply  to  that 
.  case ;   and  it  clearly  does  not  apply  where  the  infant  has  only  a  contingent 
interest,  as  in  an  ordinary  settlement  of  that  kind,  where  the  children  take 
interests  vesting  at  twenty-one,  &c. 

Where  circumstances  require  it  the  words,    "  whether    there    is    any   Addition 

to  clause 

other  fund  applicable  or  any  pson  bound  by  law  to  provide  for 

such  mtce  or  educon  or  not,"  (following  the  words  of  the  Act),  may  be 

added  to  the  clause  in  the  text  after  "  benefit ;  "  the  words  "  or  any 

pei'son,*'  &c.,  being  omitted  where  the  father  takes  a  life  interest.    See  3  Dav. 
Prec.,  pp.  180,  181,  note. 

The  maintenance  clause  is  usually  expressed,  as  in  the  text,  in  the  form  of  a  As  to  form 
trust,  and  not  a  mere  power  ;  but  if  the  father  does  not  take  a  life  interest  it  ^^  clause, 
should  be  altered  in  this  respect  to  exclude  any  contention  that  the  father  has 
a  right  to  require  an  allowance  out  of  the  income,  according  to  Mundy  v.  JEdrl 
House,  4  Bro.  0.  C.  224  ;  but  see  WiUon  v.  Turner,  22  Ch.  D.  621  ;  Re  Bryant, 
{1894]  1  Ch.  324,  in  both  of  which  the  form  was  similar  to  that  in  the  text.  As  to 
whether  the  Ck>urt  will  interfere  with  the  discretion  of  the  trustees,  see  Re 
JLofthowte,  29  Ch.  D.  921 ;  Re  Bryant,  uH  supra. 

(V)  Where  the  children  may  be  maintained  as  a  class,  substitute  for  the  words, 

"  child  for  the  time  being  presumptively  entled  thto,"  the  words, 
''  child  or  chin  for  the  time  being  the  objects  of  the  trust  for 
mtce  &  educon  hinbfe  contd." 
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applied  had  they  been  income  arisg  from  the  origl  trust  fund 
in  the  then  current  yr. 

XXXIX.  Provd  always  that  the  sd  trees  or  tree  may  at  dis- 
cron  apply  all  or  any  pt  of  the  income  of  the  share  to  wch  any 
minor  shl  be  entled  in  expectcy,  &  wd  if  of  full  age  be  entled  in 
posson  under  the  trusts  hinbfe  contd  for  his  or  her  mtce,  educon 
or  bt^nefit  in  such  mner  as  may  be  thought  fit,  &  shl  invest  the 
surplus  income,  if  any,  thof  in  any  investmts  hby  authorised  in 
augmenton  of  the  capl  of  such  share. 

XL.  Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for 

the  sd  trees  or  tree,  at  any  time  or  times  after  the  death  of  the 

sd,  hvjshd  &  wifCy  or  in  their,  his,  or  her  lifetime,  with  their, 

his,  or  her  consent  in  writg,  to  taise  any  pt  or  pts  not  exceedg 

in  the  whole  one  half  of  the  then  expectant,  or  presumptive, 

or  vested  (6)  share  of  any  child  [or  more  remote  issue  (c)]  of 

the  sd  intd  marre  in  the  sd  trust  premes  under  the  trusts 

hinbfe    contd,  &  to    pay  or  apply  the  same  for   his  or  her 

advancemt,  or  orwise  for  his  or  her  benefit,  in  such  mner  as  the 

sd  trees  or  tree  shl  think  fit  {d), 

Promion         xll  And  IT  IS  HBY  AGRD  that  the  powers  &  provons  hinbfe 

advance-      contd  for  the  advancemt  &  mtce  of  the  chin  of  the  sd  intd 

ment,  &c.,  marre  &  the  accumulon  of  surplus  income  shl  (unless  orwise 

clauses  to  ^  •      o        i  •  i»     i 

appointed    provd  m  &  subjt  to  the  provons  of  the  apptmt)  apply  to  any 

snares  («).     . 

Variation.  (^)  -^  ^o  ^^^  advancement  clause,  see  3  Day.  Prec.,  p<  171 ;  and  as  to  extend- 
ing the  clause  to  appointed  shares,  see  above,  p.  474,  note  (d)^  and  infra^  p.  440, 
form  XLI.  Alienation  of  or  charge  on  his  life  interest  by,  or  the  bankruptcy  of 
the  tenant  for  life,  preyents  him  from  consenting  to  an  advance,  without  the 
consent  of  the  assignee  or  the  trustee  in  bankruptcy :  Noel  y.  Lord  Henley ^ 
McCl.  &  Y.  802  ;  WhUmargA  y.  Rohertion,  1  CoR  670.  Re  Cooper,  27  Ch.  D. 
565.  The  court  can  authorise  the  committee  of  a  lunatic  to  consent  on  his 
Dehalf.    Re  Nevill,  31  Gh.  D.  161,  and  the  Lunacy  Act,  1890,  s.  128. 

(J)  See  Molyneuat  y.  Fletcher,  [1898]  1  Q.  B.  648. 

(<;)  These  words  will  be  added  if  it  is  intended  that  the  power  should  extend 
to  appointed  shares.  It  is  by  no  means  clear  that,  in  the  absence  <^  these 
words,  appointed  shares  are  excluded  :  38  Sol.  J.  248. 

(d')  If  the  trust  property  may  consist  of  land,  add,  "and   if  necy  or 

convenient  the  same  may  be  raised  by  the  sd  trees  or  tree  by 
mtge  of  auy  hds  for  the  time  being  subjt  to  the  trusts  of  these 
psnts,  &  no  mtgee  shl  be  concerned  to  inquire  as  to  the  pro- 
priety of  raisg  the  same  or  as  to  the  amt  wch  ought  to  be  raised.* 

Where  land  is  settled  by  trust  for  sale  by  two  deeds  (see  infra)  it  may  be 
desirable  to  insert  a  power  of  this  kind  in  t^e  eonteyance  in  trust  for  sale. 
(e)  See  p.  474,  note  (d). 


Additions 
toadyance- 
ment 
clause  in 
case  of 
land. 
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share  or  shares  apptd  to  any  child  or  grandchild  of  the  sd  iotd 
marre  under  eir  of  the  powers  hinbfe  contd  in  that  behalf. 

XLii.  And  for  the  ppose  of  givg  effect  to  the  provons  as  to  Addition 
hotchpot  &  advancemt  hinbfe  contd  or  any  other  provons  of  potandad- 
these  psnts,  the  ppty  for  the  time  being  subjt  to  the  trusts  of  vancement 
these  psnts  [or  of  the  sd  indre  of  even  date  hwith],  whether  providing 
real  or  psonal,  or   any  pt  or  pts  thof,  shl  as  far  as  may  be  [i^J^'^' 
necy  be  valued  in  such  muer  &  at  such  respive  times  as  the  sd  land,  &c. 
trees  or  tree  shl  consider  just  &  pper,  &  such  valuon  shl  be 
conclusive. 

XLiiL  And  it  is  hby  agrd  that  if  there  shl  be  no  child  of  Ultimate 
the  sd  intd  marre,  who  being  a  son  shl  attn  the  age  of  twenty-  variations 
one  yrs,  or  being  a  daur  shl  attn  that  age  or  marry  (gr),  then  ^^' 
subjt  to  the  trusts,  powers,  &  provons  hinbfe  decld  &  contd,  &  to 
the  powers  by  law  vested  in  the  sd  trees  or  tree,  &  to  every 
exercise  of  such  respive  powers,  the  sd  trees  or  tree  shl  stand 
possed  [of  the  husbd's  fortune  in  trust  for  the  sd  httsbd  (h),  & 
shl  stand  possed]  of  the  wife's  fortune  in  trust  for  such  pson  or 
psons,  &  for  such  pposes  as  the  sd  vnfe,  shl,  while  discovert  by 
deed  revocable  or  irrevocable,  or  whether  covert  or  discovert,  by 
will  or  codl,  appt;  And  in  default  of  &  subjt  to  any  such  apptmt, 
if  the  sd,  vdfe,  shl  survive  the  sd,  husbd,  In  trust  for  the  sd,. 
wife,  &  so  that  durg  the  sd  intd  coverture  such  contingent 
revy  intt  shl  be  her  septe  este,  &  she  shl  not  have  power  to 
dispose  of  or  chge  the  same  by  way  of  anticipon,  but  if  the  sd^ 
husbd,  shl  survive  the  sd,  wife,  then  In  trust  for  such  pson 

(/)  This    trust   is   framed  with   the  object  of   preventing  the  wife  from   As  to 
making  any  disposition,  except  by  will,  in  favour  of  the  husband,  the  power  of   fr^nie  of 
appointment  being  during  the  coverture  testamentary  only,  and  the  wife's  J*"^™*** 
interest  in  default  of  appointment,  if  she  survives,  being  subject  to  a  restraint  •^{fA>g 
on  anticipatioi^  (as  to  which  see  p.  466,  note).    But  the  power  after  the  deter-   property, 
mination  of  the  coverture  (which  woald  apply  not  only  where  the  husband  is 
dead,  but  also  in  case  of  a  divorce,  see  3  Dav.  Free.,  p.  187),  is  exercisable  by 
deed  or  will.    If  it  is  intended  to  exclude  the  wife  from  making  a  wiU  in  favour 
of  the  husband,  the  foUowing  may  be  added  after  the  power  of  appointment, 

"  but  so  that  such  testy  power  of  apptmt  shl  durg  the  sd  intd 

coverture  be  exercisable  in  favour  only  of  relons  in  blood  of  the 

sd  wife,  or,  of  psons  of  her  blood  &  kindred."    It  is  very  improper  to 
fetter  the  wife's  power  of  appointment  over  her  own  property. 
(^)  If   marriage  with    consent  is    required   by  the  previous  trusts,  add, 

with  such  consent  as  afsd." 

(h')  For  tmsts  of  the  husband's  property  only,  stop  here ;  of  the  wife's 
fortune  onlj,  omit  the  words  in  this  bracket. 
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or  psons  as  wd  have  become  entled  to  the  wife's  fortune  under 
the  statutes  for  the  distribon  of  the  psonal  este  of  intestates  (a) 
at  the  death  of  the  sd,  wife,  had  she  died  possed  thof  intes- 
tate (b),  &  witht  havg  been  manied  (c),  such  psons,  if   more 


As  to 

frame  of 

ultimate 

trust 

excluding 

husband 

.and  issue. 


Variations. 


(a)  22  k  23  Car.  2,  c.  10,  and  1  Jac.  2,  c.  17.  As  the  former  Act  has  the 
short  title  of  "  The  Statute  of  Distribution/*  it  is  unsafe  to  omit  in  the  text 

the  words    "  of   the    psonal    este,    &C.,"  owing  to  the  risk  of    writing 
"  sUtnte  "  instead  of  "  statutes." 
(Jb)  If    the   parties    may  be    domiciled  abroad  or  in  Scotland,  add   here, 

"  domiciled  in  England." 

(o)  This  trust  (which  is  in  the  usual  form)  is  intended  to  exclude  not  onlj 
the  husband,  but  also  any  children  of  the  marriage  who  may  haye  died  before 
attaining  vested  interests  under  the  previous  trusts,  which  is  necessary  ;  other- 
wise the  whole  fund  might  go  to  the  husband  as  sole  next  of  kin  of  a  child 
dying  in  infancy  in  direct  opposition  to  the  intention.  In  several  cases,  how- 
ever, trusts  in  this  form  have,  by  a  strained  construction,  been  treated  as  if  the 
words  "  witht  havg  been  married,"  were  equivalent  to  "  unmarried," 
i.tf.,  "  not  leavg  a  husbd  survivg,"  so  as  to  let  in  a  child  who  would 
otherwise  have  been  excluded  (Wilwn,  v.  Atkinson,  4  De  G.  J,  &  8.455  ;  Re  Ball, 
11  Ch.  D.  270  ;  Upton  v.  Broum,  12  Ch.  D.  872  ;  and  these  cases  have  since 
been  followed  in  Stoddart  v.  Savile,  [1894]  1  Ch.  480  ;  Be  Arden,  W.  N.  1890, 
204  ;  Be  Forbes,  W.  N.  1899,  p.  6  (4)  ),  notwithstanding -Eim mint  y.  Bradford^ 
1 3  Ch.  D.  493,  where  the  clause  was  construed  according  to  its  strict  meaning ; 
•see  also  Hardman  v.  Maffett,  13  L.  R.  (Ir.)  499.  It  might  be  better,  having 
regard  to  these  cases,  to  alter  the  form  by  substituting  for  "  witht   havg 

been  married,"  the  words,  "  witht  leavg  the  sd,  husbd,  or  any 
child  of  the  sd  intd  marre  her  survivg."    See  also  .S8  Sol.  J.  820. 

It  foUows  that  where  a  woman  whose  settlement  made  on  first  marriage 
contains  an  ultimate  trust  in  the  form  in  the  text,  marries  again  before  any  child 
of  the  first  marriage  has  obtained  a  vested  interest  in  all  the  trust  funds,  or 
if  having  children  by  a  first  marriage  she  mpkes  a  settlement  on  her  second 
marriage  containing  such  a  trust,  it  is  expedient  for  her  to  appoint  under  the 
powers  in  the  ultimate  trust  so  as  to  prevent  the  trust  for  the  statutory  next  of 
kin  from  taking  effect. 

If  the  intended  wife  is  a  widow  having  issue  by  a  former  marriage,  who  are 

not  intended  to  be  excluded,  add  after  "  witht  havg  been  married/' 
"  to  the  sd,  husbd  ;  "  see  Emmins  v.  Bradford,  If  relations  of  the  half 
blood  are  to  be  excluded  say,    "In   trust    for    such  pson   or  psons, 

being  relons  of  the  whole  blood  of  the  sd,  vnfe^  &a"  and  add  after 
"  intestate,"  "  and  witht  leavg  any  relons  of  the  half  blood.** 

The  form  in  the  text  could  not  of  course  be  used  if  the  wife  is  illegitimate. 

The  ultimate  trust  is  sometimes  for  the  parent  of  the  husband  or  wife  :  it 
must  be  remenibcied  that  this  Cjinnot  be  so  where  such  parent  has  exercised 
a  special  power  of  appointment  for  the  purposes  of  the  settlement,  having 
regard  to  the  doctrine  of  frauds  on  powers ;  though  the  insertion  in  that  case  of 
the  ordinary  trust  for  the  wife*s  statutory  next-of-kin  is  not  considered  in 
practice  as  open  to  this  objection. 
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than  one,  to  take  as  tenants  \n  common  in  the  shares  in  wch 
thev  W(I  have  taken  under  the  same  statutes. 

XLiv.  Provd  always  &  it  is  hby  agrd  that  the  sd,  wifsy  shl   Oeneml 
not  have  power  durg  the  sd  intd  coverture  to  dispose  of  or  chge   ^\^^^  *^" 
any  este  or  intt  of  whatsr  nature,  &  whether  in  posson,  re  von,  intereata 

of  wife  AFW 

remr,  contingcy,  or  expectcy  hby  given  to  her  in  the  trust  ppty  without 

&  premes  hby  settled  or  agrd  to  be  settled  by  way  of  anticipou.  P^J^^r  ®^ 

XLV.  And  it  is  hby  aqrd,  that  the  sd  trees  or  tree  shl  stand  tioa  (d). 

possed  of  the  moys  wch  shl  be  reced  by  them  or  him  in  respt  of  Trusts  of 

the  sd  poly  [respive  pols]  of  assurcc  on  the  life  of  the  sd,  husbdy  ufo  poUcy 

hby  assned,  [or,  hinbfe  recited  to  have  been  effected!,  &  of  the  ^y  "f®**" 

,  ence  to 

investmts  representg  the  same,  &  the  income  thof  resply,  upon  trusts  of 
the  trusts,  &  siibjt  to  the  powers  &  provons  hinbfe  decld  &  fo/tune 
contd  ooncerng  moys  formg  pt  of  the  wife's  [husbd's]  fortune  variations 
&  the    investmts  representg  the  same,  &   the   income    thof  ©006^0^ 
resply,  or  as  near  thto  as  the  deaths  of  pties  &  other  cii'ces  husband's 
will  admit  («),  save  &  except  that  if  there  shl  be  no  child  of  the  Variation 
sd  intd  marre  who  being  a  son  shl  attn  the  age  of  21  yrs,  or  in  ulti- 
being  a  daur  shl  attn  that  age  or  marry  (/),  then  from  &  after  "**  ®  *"**** 

I  H  I  , _    Ul  -"  ■  I  I 

The  M.  W.  P.  A.,  1882  (ss.  1,  2,  6),  does  not  deprive  a  husband  of  his  common    Effect  of 
law  rights  in  respect  of  his  wife's  property  in  the  event  of  her  death  intestate.   ^'  ^*  ^* 
Under  the  old  law,  the  separate  use  being  a  merely  equitable  estate,  and  ceasing   '^•1 18S2, 
on  the  wife's  death,  the  husband's  common  law  rights  thereupon  took  effect  in   ijanri'g 
respect  of  the  wife's  separate  estate  of  which  she  died  intestate,  namely,  his   riirhts. 
right  to  her  freehoMs  as  tenant  by  the  curtesy  (^Owper  v.  Meu^donald^  7  Ch.  D. 
288  ;  Eager  v.  Furnivall,  17  Ch.  D.  115  ;  Shnrmur  v.  Sfdgmrk,  24  Ch.  D.  597)  ; 
to  her  leaseholds  by  survivorship  (Areli^r  v.  Lavtmder^  9  Ir.  R.  Eq.  220 ;  and 
flee  Surntan  v.   Whartim^  [1*^1]  1   Q-  J^-  491)  ;  to  her  personal  chattels,  Jtir^ 
fnariti  ^Bird  v.  Peagrum,  13  C.  B.  639  ;    Molony  v.  Kennedy,  10  Sim.  254  ; 
JfohMtime  V.  Lumh,  15  Sim.  808)  ;  and  to  her  choses  in  action  on  taking  out 
administration  ^Prmdley  v.  Fielder,  2  Myl.  &  K.  57).    See  W.,  B.  &  C,  pp.  247, 
243  ;  Hood  &  Challis,  383  et  $eq. 

Under  the  Act  of  1882,  a  married  woman  is  for  the  purpose  of  "  acquiring, 
holding  and  disposing  of  "  her  property  made  a  feme  sole,  so  that  during  the 
rorerture  the  husband's  rights  are  altogether  excluded  at  law  and  in  equity ; 
but  the  Act  does  not  purport  to  do  more  than  this,  and  upon  the  wife*s  death 
without  having  exercised  her  power  of  dis|x>sition,  its  operation  is  spent,  so  that 
the  husband^s  rights  in  this  respect  remain  as  th^y  were  before  the  Act,  Surman 
▼.  Wharton,  [1891]  1  Q.  B.  491 ;  Hope  v.  Hope,  [1892]  2  Ch.  336  ;  Re  Lambert, 
39  Ch.  D.  626. 

(d)  See  p.  466,  note.  Where  the  wife  takes  several  interests  under  the 
settlement,  it  may  be  convenient  to  provide  for  this  by  a  separate  clause  in 
this  form. 

(e)  If  the  husband's  fortune  is  referred  to  stop  here. 

CO  Add  if  required,  "  with  such  consent  as  a&d." 
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the  death  of  the  said,  wife,  &  such  de&ult  or  failure  of  chin  as^ 
a&d,  &  subjt  to  the  trusts,  powers,  &  provous  hinbfe  decld  & 
contd  \if  the  statutory  mtce  power  is  relied  on,  add,  "  &  the 
powers  by  law  vested  in  the  sd  trees  or  tree  "  ]  in  favour  of  the- 
issue  of  the  sd  intd  marre,  &  to  every  or  any  exercise  of  such 
respive  powers,  the  sd  trees  or  tree  shI  stand  poesed  of  the  sd 
poly  mays  &  the  investmts  &  income  thof  in  trust  for  the  sd^ 
settlor. 
Covenant        XLVi.  And  THE  SD,  hushd,  doth  hby  covt  with  the  sd,  trees^ 
poli^^"^  that  if  the  sd  intd  marre  shl  take  place,  he,  the  sd,  husbd,  will 
policies(a).  not  do  or  suffer  anjrthg  whby  the  sd    poly  [respive  pols]   of 
assurce  may  become  void  or  voidable,  or  whby  the  sd  trees, 
or  tree  may  be  prevented  from  recevg  the  mo}^  to  become 
payable  thrunder  [resply],  or  any  pt  thof,  &  that  if  the  sd  [any 
such]  poly  has  or  shl  become  voidable,  he,  the  sd,  hushd,  will 
forthwith,  at  his  own  cost,  do  all  things  necy  for  restorg  or 
keepg  on  foot  the  same ;  And  that  if  the  sd  [any  such]  poly,  or 
any  new  poly  to  be  effected  as  hinafber  is  mentd  has  or  shl 
become  void  the  sd,  hushd,  will  forthwith  at  his  own   cost, 
effect  or  enable  the  sd  trees  or  tree  to  effect  a  new  poly  or  pols 
on  his  life,  in  their  or  his  names  or  name,  in  such  sum  or  sums 
as  wd  have  been  payable  under  the  poly  or  pols  wch  shl  have 
become  void  if  the  sd,  hushd,  had  then  died :  And  that  every 
such  substituted  poly,  &  the  moys  to  become  payable  under  the 
same,  shl  be  held  &  applied  upon  the  trusts,  &  with  &  subjt  to 
the  powers  &  provons  hby  decld  &  expd  concemg  the  sd  origl 
poly  [pols]  &  the  mo}^  to  become  payable   thrunder :    Ani> 
FURTHER,  that  HE,  the  sd,  hushd,  will  duly  and  punctually 
pay  the  annl  premiums  &  other  sum  or  sums  of  moy,  if  any, 
necy  for  keepg  on  foot  the  sd  origl  poly  [pols],  &  any  sub- 
stituted poly  or  pols,  &  will  forthwith  deliver  the  rect  for  every 
such  paymt  to  the  sd  trees  or  tree. 
Power  to         XLVIL  And  IT  IS  HBY  AGRD  that  it  shl  be  Iful  for  the  sd 
keep  up  ^  trees  or  tree,  if  in  their  or  his  uncontrolled  discron  they  or  he 
policy  out    ghi  think  fit,  to  apply  any  pt  of  the  income  or  capital  of  the  sd 
properfcyor  trust  premes  in  or  towards  paymt  of  the  annl  premiums  &  other 
by  borrow-  gm^g^  if  ^ny,  necy  for  keepg  on  foot,  or  restorg  the  sd  poly 
[respive  pols]  of  assurce,  or  any  such  substituted  poly  as  a&d. 


(a)  Ab  to  the  eifect  of  the  failure  of  the  office,  see  39  SoL  J.  866. 
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or  for  effectg  any  such  sabstituted  poly,  or  to  borrow  the  amt 
required  for  any  such  ppose  at  intt  on  the  secy  of  the  sd  poly 
or  pols  [&  the  other  ppty  hby  settled,  or  agrd  to  be  settled,  or 
any  pt  thof  ]  (b) :  Provd  always,  that  any  moys  applied  by 
the  sd  trees  or  tree  out  of  any  income  or  capl  not  belonging  to 
the  sd,  husbd,  for  keepg  on  foot,  I'estorg,  or  effectg  any  such 
poly  as  afsd,  or  in  paymt  of  any  moys  borrowed  for  such  ppose 
as  a&d,  or  the  intt  thron,  shl,  if  the  sd  trees  or  tree  shl  so  think 
fit,  be  recouped  out  of  such  of  the  sd  premes,  whether  capl  or 
income,  as  shl  be  payable  to,  or  become  vested  in  the  sd,  husbd, 
his  ezs,  ads,  or  assns. 

XLViii.  Pbovd  always,  &  it  is  hby  agrd,  that  any  bonus  or  Option  of 
t>onu8es  wch  may  from  time  to  time  be  decld  in  respt  of  the  sd  ^nu8«mi 
poly  [any  of  the  sd  pols]  of  assurce,  or  any  such  substituted  diminu- 
poly  as  afid,  may  (but  subjt  to  the  rules  or  any  resolon  of  the  premiums. 
Assurce  Socy  in  that  behalf)  be  at  the  option  of  the  sd,  husbd, 
applied  eir  wholly  or  partially  in  redon  of  the  premiums  upon 
fiuch  {)oly,  &  in  default  of,  &  subjt  to  any  exercise  of  the  sd 
option,  such  bonus  or  bonuses  shl  be  added  to,  &  be  subjt  to 
ihe  same  trusts,  powers,  and  provons,  as  the  moys  assured  by 
the  sd  poly. 

XLix.  Pbovd  always,  &  it  is  hby  agrd,  that  it  shl  be  Iful  for  Power  to 
the  sd  trees  or  tree,  if  in  their  or  his  uncontrolled  discron  they  policy  and 
or  he  shl  think  fit,  but  durg  the  life  of  the  sd,  wife,  with  her  ^"**  ^ 

"  .  accumu- 

oonsent  in  writg,  to  sell  the  sd  poly  [respive  pols],  or  any  such  late  pro- 
substituted  poly  as  afsd,  eir  by  way  of  surrender  to  the  office  **®®*^' 
or  orwise,  &  they  or  he  shl  hold  the  net  proceeds  of  such  sale 
iipon  trust  to  accumulate  the  same  in  the  way  of  compound 
intt  durg  the  then  residue  of  the  life  of  the  sd,  huabd  (c),  by 
investg  the  same,  &  the  resultg  income  thof,  in  any  of  the 
investmts  hinbfe  authorised,  &  from  &  after  the  death  of  the 
sd,  hvsbd,  shl  hold  such  accumulated  fund,  &  the  income  thof, 


(ft)  As  to  the  lien  of  truBteee  upon  the  policy  for  premiums  paid  hy  them  out   Lien  for 
'Of  their  own  money,  and  their  power  to  borrow  for  the  purpose,  see  Be  Leslie^  premiums 
23  Ch.  D.  662,  where  the  subject  is  discussed ;  Re  Winchilsea,  39  Ch.  D.  168  ;   P*}!l  ^^ 
Ooodeve,  P.  P.  156.    Where  part  of  the  trust  property  may  consist  of  land,  add  P^^^J" 

iiere,  "  and  if  necy  or  convenient  any  moys  required  for  the  ppse 
.a&d  may  be  raised,  &c."    See  p.  480,  note  (d). 

(tf)  It  is  conceived  that  this  is  not  obnoxious  to  the  Thellusson  Act  (39  k  40   Accumnla- 

tGeo.  3,  c.  98),  if  the  husband  is  the  settlor.  tionduring 

life  of 
settlor. 
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upon  the  trusts,  &  subjt  to  the  powers  &  provoDS  hinbfe  decid 

&  contd  coDcerng  the  iDvestmts  representg  the  sum  or  sums  of 

moy  assured  by  such  poly  or  pols,  &  the  income  thof. 

Proviso  in        l.  Provd  ALWAYS,  &  it  is  hbv  agrd  that  if  the  sd  origl  poly 

policy         [pols,  or  any  of  them]  or  any  such  substituted  poly  as  a&d^ 

hipsing       gtji  become  void,  &  the  life  of  the  sd,  huabd,  shl  not  then  be 

trhen  bus-  '         .  '     ,  ' 

band's  liie  insurable,  or  shl  be  insurable  at  a  premium  more  than  double 
sorebie"  ^^^  premium  for  the  insurce  of  a  healthy  male  of  his  then  age, 
then  the  sd  trees  or  tree  shl,  unless  in  their  or  his  uncontrolled 
discron  they  or  he  shl  determine  not  to  do  so,  yrly,  &  every  yr 
dnrg  the  then  residue  of  the  life  of  the  sd,  husbd  (a),  or  such  pt 
thof  as  they  or  he  shl  think  fit,  set  aside  out  of  the  income  of 

the  sd ,  the  husbd'a  fortune^  such  a  sum  of  moy  as  shl  be 

eql  to  double  the  yrly  premium  required  for  insurg  in  such  office 
as  they  or  he  shl  select  the  paymt  on  the  death  of  a  healthy 
male  of  the  same  age  as  the  sd,  hushd,  at  the  time  of  such  poly 
[respive  pola]  becomg  void,  of  the  sum  wch  wd  have  been 
payable  on  tlie  same  poly  [respive  polsj  if  the  sd,  hvsbd,  had 
then  died,  &  shl  accumulate  the  same,  &c.,  as  in  last  form. 
Proviso  u.  Provd  always,  &  it  is  hby  agrd,  that  the  sd  trees  or  tree 

trastees"^    shl  not  be  chgeable  or  responsible  for  any  omission  or  neglect 
in  case  of    to  enforce  the  covts  hinbfe  contd  on  the  pt  of  the  sd,  huhbd,  m 
policy.         relon  to  the  sd  origl  poly  [pols,  or  any  of  them],  or  any  sub- 
stituted poly,  or  to  keep  up  or  restore  any  such  poly,  psuant  to 
the  provons  hinbfe  contd,  or  for  any  such  poly  lapsg  or  becomg 
void  by  any  means  whatsr. 
Power  to         Lii.  Provd  always,  &  it  is  hby  agrd,  that  it  shl  be  Iful  fo 
onshai4.    *^®  ^  trees  or  tree  to  apply  any  pt  of  the  capl  of  the  sd  trust 
premes  in  or  towards  paymt  of  the  calls  on  any  shares  for  the 
time  being  formg  pt  of  the  sd  trust  premes. 

Covenant        Liii.  Ai3D  THE  SD  hby  covts  with  the  sd,  trees,  that  in 

bandor  by  <^^6  ^^^  sd  intd  man*e  shl  take  place,  he,  the  sd,  covtoTy  his  ex» 
father  of      or  ads,  will,  in  his  lifetime  or  after  his  dece,  &  at  furthest  at  the 

husband  or 

wife  for       expiron  of  six  calr  months  from  his  dece  (6),  pay  to  the  sd  treea 


(fl)  See  note  (/»)  preceding  page. 

(ft)  If  so  intended,  subetitute  for  this  covenant,  ''  will  within  six  calr 

months  fi'om  the  sd  intd  marre  pay,  &c.,  with  intt,  &c.,  fix>m  the 
date  of  the  solemnon  of  such  marre,  &  further  if  the  sd  sum  of 
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or  tree  the  sum  of  £ ;  And  until  the  sd  sum  of  £ payment 

shl  be  pd  will  pay  to  the  sd  trees  or  tree  intt  (d)  for  the  same,  sum  to  the 

or  for  the  UDpd  pt  thof  for  the  time  being,  at  the  rate  of  £ ^•*ih^'^"t 

p.c.  p.x,  by  eql  half-yriy  pajrmts,  the  first  of  such  paymts  to  be  rest  in  the 
made  at  the  end  of  six  calr  months  from  the  sd  mane :  Provd  J^^*"**"** 
ALSO  that  the  sd,  covtor,  shl  be  at  full  liberty  to  pay  the  sd  sum 

of  £ ,  or  any  pt  thof,  to  the  sd  trees  or  tree  at  any  time 

durg  his  life,  although  paymt  thof  shl  not  have  been  called 


£ shl  not  be  so  pd  will  pay,  &c/*     Omit  the  proyisoes,  and  insert 

in  their  place  the  provisoes  following :  "  ProVD  ALWAYS  that  the  sd  trees 

or  tree  shl  not  require  paymt  of  the  sd  ppal  sum  of  £ ,  or 

any  pt  thof,  [where  the  huabd  covts  say,  in  the  lifetime  of  the 
sd,  hushd,  witht  the  consent  in  writg  6i  the  sd,  wife\  [where  the 
father  of  husbd  or  wife  covts,  say,  in  the  lifetime  of  the  sd, 
covtoi\  witht  the  consent  in  writg  of  the  sd,  husbd,  &  wife^  or 
the  survor  of  them,]  &  after  the  death  of  the  sd,  wife,  [such 
survor,]  in  the  lifetime  of  the  sd,  covtor,  witht  the  concurrce  of 
all  the  trees  for  the  time  being,  if  more  than  one ;  and  that  the 
sd  trees  or  tree  shl  not  be  liable  for.  any  loss  occasd  by  their  or 
his  omission  or  neglect  to  enforce  the  sd  covt  in  the  lifetime  of 
the  sd,  covtor.*' 

(c)  The  enactment  in  the  Bankruptcy  Act,  1888,  s.  47  (2),  invalidating   As  to  cove- 
covenants  for  the  settlement  of  future  acquired  property  does  not  apply  to  a   nant  for 
covenant  of  this  kind  :  Ex  parU  Bishop,  L.  R.  8  Oh.  718,  decided  on  the  similar   payment 
section  of  the  repealed  Act  of  1869.    It  was  formerly  the  practice  to  have  a   °^  *  gross- 
separate  bond,  but  it  is  now  usual  to  secure  the  payment  by  a  covenant  in  the 
settlement.    No  additional  ad  valorem  stamp  duty  is  payable  in  i-espect  of  the 
covenant,  see  s.  105  of  the  Stamp  Act,  1891.    In  determining  the  value  of 
the  estate  of  the  covenantor  for  the  purpose  of  estaW  duty,  no  allowance  will  be 
made  in  respect  of  the  amount  due  on  the  covenant  at  his  death  :  Finance  Act, 
1894,  s.  7  (1),  (a)  ;  and  the  duty  in  respect  of  that  sum  must  be  borne  by  the 
testator*s  estate.  Re  Gray,  [189b]  1  Ch.  620.     Succession  duty  is  payable  on  a 
sum  covenanted  to  be  paid  on  death,  Attorney-  General  v.  Montejiore,  21  Q.  B.  D. 
461  ;  but  see  i2<9  Hlggins,  31  Ch.  D.  142. 

It  is  sometimes  desired  to  settle  a  fund  where  the  settlor  has  only  a  testa-   As  to 
mentary  power  of  appointment  over  it ;  in  that  case  the  matter  must  rest  in   covenant 
covenant,  which  cannot  give  a  right  to  specific  performance^  but  only  to   ^  settle 
damages,  for  the  payment  of  which  together  with  the  other  debts  of  the   ^^^^^  **■ 
covenanter  the  fund  would  be  assets  if  the  power  is  exercised  in  breach  of  the  ^Jlp»  ^r ^ 
covenant,  but  not  if  the  fund  were  left  to  devolve  in  default  of  appointment :   appoint- 
He  Parkin,  [1892]  3  Ch.  510,  where  the  covenant  was  by  the  intended  wife   ment 
(the  donee  of  the  power),  and  the  husband.    As  to  the  case  of  a  special  power 
of  appointment,  see  /n/ra,  p.  489. 

(i)  As  to  the  omission  of  any  proviBioii  as  to  intcrciit,  see  Re  Horner,  [1896] 
2  Ch.  188. 
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Proviao 
as  to  sum 
fecnred  by 
covenant. 


Declara- 
tion of 
trust. 


Oovenant 
for  pay- 
ment of  a 
sum  to 
trustees 
on  death 
of  cove- 
nantor (6). 


for  (a) :  Provd  always,  that  it  shl  be  entirely  in  the  option  of 

the  sd,  covtor,  to  pay  the  sd  sum  of  £ or  any  pt  thof  in 

his  lifetime  or  not,  &  that  after  his  dece  the  sd  trees  or  tree 
shi  have  full  discron  eir  to  call  in  &  compel  paymt  of  the  sd 

sum  of  £ or  the  unpd  pt  thof,  or  to  leave  the  same  on  the 

secy  of  the  covt  hinbfe  contd,  or  on  such  other  secy  as  may  be 
arranged  betn  them  or  him  &  the  hrs,  exs,  or  ads  of  the  sd, 
covtor,  for  such  time  as  the  sd  trees  or  tree  may  think  pper, 
witht  being  liable  for  any  loss  thby  occasd:  And  it  is  hby 
AGRD  that  the  sd  ppal  sum  hinbfe  covted  to  be  pd  by  the  sd, 
covtor,  &  the  investmts  representg  the  same,  &  the  intt  & 
income  thof  resply  shl  be  held  &  applied  by  the  sd  trees  or 
tree  upon  the  trusts,  &c.,  da  in  form  XLV.,  sayirig, "  sd  ppal 
sum,"  instead  of  "  sd  poly  moys." 

uv.  And  the  sd hby  covts  with  the  sd,  trees,  that  if 

the  sd  intd  marre  shl  take  place,  the  exs  or  ads  of  him  the  sd, 
covtor,  shl  within  six  calr  months  after  his  death  pay  to  the 

sd  trees  or  tree  the  sum  of  £ ,  with  intt  thron  at  the  rate 

of p.c.  p.a»  from  the  day  of  his  death :  Provd  always 

that  the  sd,  covtor,  shl  be  at  liberty  to  pay  the  sd  sum  of  £- 


"Covenant 
by  father 
of  husband 
or  wife  to 
make  up 
his  or  her 
reversion- 
ary inte- 
rest to  a 
given  sum 
(c). 


or  any  pt  thof,  to  the  sd  trees  or  tree  at  any  time  durg  his  life- 
time.    Decla/ron  of  trust  as  in  last  form. 

LV.  And  the  sd,  father,  hby  covts  with  the  sd,  trees,  that  if 
the  sd  intd  marre  shl  take  place,  &  if  at  the  death  of  the 

[survor  of  the]  sd,  father,  [& his  wife],  the  pt  or  share  or 

pts  or  shares  by  the  sd  deed-poll  of  the day  of ,  [or, 

hby]  appted  to,  or  in  favour  of,  the  sd,  husbd  or  wife,  or  to  wch 
he  [she]  may  become  entled  in  default  of  apptmt,  of  or  in  the 
ppty  comprd  in,  or  subjt  to  the  trusts  of  the  sd  indi-e  of  the 

day  of ,  [or,  the  will  &  codls  of  the  sd J  shl  not 

amt  in  value  (computed  in  such  mner  as  the  sd  trees  or  tree 

shl  think  pper)  in  the  whole  to  the  sum  of  £ ,  then  the  exs 

or  ads  of  the  sd,  fattier,  shl  within  calr  months  after 

(a)  But  for  this  provision,  the  trustee  might  have  no  power  to  accept 
payment  in  advance,  see  3  Dav.  Prec.,  part  2,  p.  866  ;  but  see  Anson  v.  Patter, 
13  Ch.  D.  141. 

(6)  See  note  to  form  Liii.  As  to  proof  in  bankruptcy  under  this  covenant, 
Bee  Bamett  v.  King,  [1891]  1  Ch.  4.  Where  the  instructions  are  to  insert  a 
covenant  to  leave  a  sum  by  will  to  be  held  upon  the  trusts  of  the  settlement, 
this  form  should  be  adopted.    See  3  Dav.  Prec.,  p.  804,  n. 

(c)  See  notes  to  last  form. 
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the  death  of  the  [survor  of  the]  sd,  father,  [& his  wife] 

pay  to  the  sd  trees  or  tree  such  a  sum  of  moy  as,  with  the 
value  (computed  as  a&d)  of  the  sd  pt  or  share,  or  pts  or  shares, 

shl  make  up  the  sum  of  £ ,  with  intt  throD  at  the  rate  of 

p.c.  p.a»  from  the  death  of  the  [survor  of  the]  sd,  father, 

I& his  wife] :  Declon  that  the  ppal  aunt,  <fcc.,  ahl  be  held 

upon  the  like  trusts  as  ''  any  ppal  moys  to  be  reced  by  the  sd 
trees  or  tree  from  or  iu  respt  of  the  pt  or  share  so  appted  as 
afed,  &c.,"  see  form  XLV. 

LVL  And  the  sd hby  covts  with  the  sd,  trees,  that  if  Coyonant 

the  sd  intd  marre  shl  take  place  &  the  sd,  wife,  or  auy  issue  of  f/ther  to 
the  sd  intd  marre  shl  survive  him  the  sd,  covtor,  the  hrs,  exs,  secure  to 

her  wTi 

or  ads  of  him  the  sd,  covtor,  shl  out  of  his  este  as  soon  as  may  eqaalshare 
be  after  his  death  pay,  assure,  or  transfer  to  the  sd  trees  or  r.****^i-'. 

*    •'  tate  on  hu 

tree  not  less  than  an  eql  aliquot  pt  accdg  to  the  no.  of  the  chin  death  {d), 
of  the  sd,  covtor,  by  his  deced  wife  who  shl  be  livg  at  his  death 
or  die  in  his  lifetime  leavg  issue  livg  at  his  death  (that  is  to  say, 
such  a  proportion  as  the  no.  one  shl  bear  to  the  whole  no.  of 
such  chin)  of  the  residue  of  the  real  &  psonal  este  of  the  sd, 
covtor,  at  his  death,  or  the  proceeds  of  the  sale  &  conversion 
thof,  wch  shl  remain  after  paymt  of  the  duties  payable  on  his 
death  in  respt  of  or  out  of  the  ppty  wch  at  the  time  of  his  death 
he  shl  be  able  to  dispose  of  by  will,  &  of  his  funl  &  testy  expses 
&  debts  (other  than  the  debt  constituted  by  or  arisg  under  this 
psnt  covt  &  other  than  any  debt  contracted  voluntarily  or  in 
consoD   of    marre) :    Provd    always,   that   for  the   ppose   of  Proviso  as 
ascertaing  the  amt  or  value  of  such  residy  este,  any  moy  or  powew^of 
ppty  over  wch  the  sd,  covtor  (whether  alone  or  jtly  with  any  appoint- 
other  pson),  has  acquired  or  may  acquire  a  special  power  of 

(d)  Settlors  sometimes  insist  on  this  mode  of  providing  for  a  child  on  mar-   As  to  cove 
riage,  and  the  form  is  therefore  given  ;  but  the  contingencies  which  have  to  be   ^^*^t  for 
guarded  against  are  so  various  and  difficult  to  provide  for  (especially  as  the   ?^^^^"l^ j 
draftsman  is  seldom  fully  informed  as  to  the  covenantor's  circumstances),  and   3^  eoual 
the  complications  which  are  liable  to  arise  in  the  event  of  the  covenantor   share, 
making  dispositions  of  part  of  his  estate  in  favour  of  his  other  children  in  his 
lifetime,  or  making  testamentary  dispositions  not  in  conformity  with,  or  in 
disregard  of  the  covenant  and  otherwise,  are  such  as  to  render  this  form  of 
covenant  highly  inexpedient  and  to  be  deprecated ;  see  3  Dav.  Prec.,  p.  806, 

note.    A  covenant  to  secure  a  specific  sum  on  the  covenantor's  death,  as  in 
form  Liv.,  is  much  preferable. 

(e)  This  avoids  restricting  the  exercise  of  the  power,  as  to  which  see  infra, 
p.  498,  note  (ft). 
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to  pay 
interest 


Powers  to 
trustees,  i 


apptmt  or  disposon  (whether  by  deed  or  orwise)  exercisable  Id 
favour  of  his  sd  chin  or  their  issue  or  any  of  them,  shl  (whether 
such  power  be  actually  exercised  wholly  or  partially,  or  the 
ppty  subjt  thto  shl  devolve  on  such  chin  or  issue  or  any  of  thenx 
in  default  of  apptmt)  be  considered  as  formg  pt  of  the  divisible 
residue  of  the  este  of  the  sd,  covtor,  AiiD  further,  that  for  the 
ppose  afsd  any  other  moy  or  ppty  wch  the  sd,  covtor,  has  giveo 
or  appted  or  agrd  to  give  or  appt  or  may  hrafber  durg  his  life- 
time give  or  appt  or  agree  to  give  or  appt  to  any  of  his  sd  chlo 
(other  than  the  sd,  wife,)  or  their  issue  upon  marre  or  orwise 
for  or  towards  the  advancemt  or  portion  of  any  such  child^ 
chin,  or  issue,  shl  not  (though  constitutg  a  debt)  be  deducted, 
but  shl  be  considered  as  formg  pt  of  the  divisible  residue  of 
his  este  ;  Provd  always,  &  it  is  hby  further  agrd  &  decld,  that 
any  moy   or  ppty   wch   the  sd,  covtor,  may  think  fit  in  his 
entire  option  to  pay,  assn,  appt,  or  transfer  in  his  lifetime  to 
the  sd  trees  or  tree  shl  be  taken  in  or  towards  satisfon  of  the 
covt  of  the  sd,  covtor,  hinbfe   contd,  &  shl  for  the  ppose  of 
the  sd  covt  be  estimated  at  the  cunent  or  market  value,  or 
at  such  valuon  or  estimate  of  value  as  may  be  agred  betn  the 
sd  trees  or  tree  &  the  sd,  covtor,  And  the  sd,  covtor,  doth  hby 
further  covt  with  the  sd,  trees,  that  from  the  time  at  wch  the 
title  to  any  ppty  shl  devolve  in  posson  on  the  sd   trees  or  tree 
under  the  covt  of  the  sd,  covtor,  hinbfe  contd  until  the  actual 
transfer,  paymt,  or  approprion  thof,  intt  at  the  rate  of  four  p.c. 
p.a.  shl  be  payable  out  of  the  este  of  the  sd,  covtor,  to  the  sd 
trees  or  tree  (to  be  applicable  as  cunent  income  for  the  pposes 
href)  upon  such  a  sum  as  shl  be  eql  to  the  amt  or  value  of  the 
ppty  the  title  to  wch  shl  have  so  devolved  in  posson ;  Provi> 
ALWAYS,  &  it  is  hby  agrd  &  decld,  that  the  sd  trees  or  tree  shl 
have  the  fullest  powers  of  agreeg,  settlg,  &  arranging  with  the 
sd,  covtor,  his  hrs,  exs,  or  ads,  &  all  psons  claimg  under  him,  all 
questions  of  amt  or  value,  approprion,  intt,  &  of  every  other 
descripon  arisg  under  or  in  respt  of  the  covts  on  the  pt  of  the 
sd,  covtor,  hinbfe  contd,  &  especially  of  determing  what  shl  be 
deemed  a  satisfon  of  such  covts,  &  of  ax^ceptg  in  or  towards 
satisfon  of  the  sd  covts  any  ppty  in  any  condon  or  state  of 
investmt,  &  accdg  to  any  valuon  or  estimate  of  value  in  the 
entire  discron  of  the  sd  trees  or  tree,  &  of  acceptg  on  such 
evidce  as  they  may  think  fit  any  statemts  as  to  the  ppty  & 
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este,  debts  &  liabilities  of  the  sd,  covtor,  or  any  other  mres  wch 
may  be  material  with  refei'ce  to  the  operon  of  the  covts  hinbfe 
contd,  &  may  approve  &  settle  accts  &  give  efTectual  rel^s  & 
dischges  so  as  for  all  the  pposes  afsd  to  have  all  the  powers  of 
an  absolute  &  not  merely  a  fiduciary  owner,  &  eifectually  & 
conclusively  to  bind  all  psons  intted  under  these  psots ;  And  Declare 
it  is  hby  agrd  &  decld  that  the  sd  trees  or  tree  shl  obtain  the  trust. 
transfer  or  paymt  (accdg  to  the  nature  of  the  ppty  &  other 
circes)  of  the  ppty  devolvg  on  or  comg  to  them  or  him  under 
the  covt  of  the  sd,  covtor,  hinbfe  contd,  &  may  eir  retain  the 
same  in  its  actual  condon  or  state  of  investmt,  or  shl  at  any 
time  or  times,  with  the  consent  in  writg  of  the  sd,  huahdy 
&  wifcy  durg  their  lives,  &  of  the  survor  of  them  durg  his  or 
her  life  &  aftwds  at  the  discron  of  the  sd  trees  or  tree,  sell  or 
convert  into  moy  the  same  premes  or  any  pt  or  pts  thof,  &c.,  &c. 

LVii.  And  the  sd,  covtor,  hby  covts  with  the  sd,  trees,  that  Covenant 

'         ^  '  for  pay- 

if  the  sd  intd  marre  shl  take  place  he  the  sd,  covtor,  will  pay  ment  of 

to  the  sd  trees  or  tree  the  yrly  sum  of  £ durg  the  life  of  J^^^^ 

him  the  sd,  covtor,  commencg  from  the    sd  intd  marre,  or,  with 
"such  yrly  sum  as  is  hinafter  mentd,  that  is  to  say"  [durg  vanations 

the  jt  lives  of  the  sd,  covtar,  &  husbd,  the  yrly  sum  of  £ , 

commencg  from  the  sd  intd  marre,  &  in  case  the  sd,  huabd, 
shl  die  in  the  lifetime  of  the  sd,  covtor,  then  durg  the  remr  of 
the  life  of  the  sd,  covtor,  if  &  so  long  as  the  sd,  wife,  or  any 

issue  of  the  sd  intd  marre,  shl  be  livg,  the  yrly  sum  of  £ , 

commencg  from  the  death  of  the  sd,  hv^bd,"]  [durg  the  life  of 
the  sd,  covtor,  if  &  so  long  as  the  sd,  huabd,  or  the  sd,  wife,  or 
any  issue  of  the  sd  intd  marre  shl  be  livg,  the  yrly  sum  of 

£ ,  commencg  from  the  sd  intd  marre,  &  after  the  death 

of  the  sd,  covtor,  in  case  the  sd  K.,  the  wife  of  the  sd,  covtor, 
shl  survive  him,  then  durg  the  remr  of  the  life  of  the  sd  E.,  if 
&  so  long  as  the  sd,  husbd,  or  the  sd,  wife,  or  any  issue  of  the 

sd  intd  marre  shl  be  livg,  the  yrly  sum  of  £ ,  commencg 

after  the  death  of  the  sd  covtw^  D^^'g  ^^^  j^  "'^^s  of  the  sd, 

hufbd,  &  wife,  the  sum  of  £ ,  commencg  from  the  sd  intd 

marre,  &  in  case  the  sd,  vrife,  shl  die  in  the  lifetime  of  the  sd> 
huahd,  leavg  any  issue  of  the  sd   intd  marre,  then  durg  the 


(a)  As  to  stamp  duty  in  respect  of  this  covenant,  see  the  Stamp  Act,  1891, 
a.  105. 
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Charge  of 
annuity  on 
life  inte- 
rest under 
prior  set- 
tlement 


Declara- 
tion of 
trust  of 
annuity. 


Proviso  as 
to  taking 
legacy  in 
«atisfac- 
tion  of 
annuity. 


remr  of  the  life  of  the  sd,  huahdy  if  &  so  long  as  any  issue  of 

the  sd  intd  marre  shl  be  livg,  the  yi*ly  sum  of  £ ,  com- 

mencg  from  the  death  of  the  sd,  wifel,  such  sum  of  £ [or 

£ ,  as  the  case  may  be]  to  be   payable    by  eql    half-yrly 

[qtrly]   paymts,  on  the day  of   ,  &c.,  or,   "on  the 

usual  qtr  days,"  but  to  be  deemed  to  accrue  from  day  to  day, 

[And  the  sd,  covtor,  doth  hby  chge  the  sd  annl  sum  of  £ , 

[sum  of  £ ,  or  £ ,  as  the  case  may  be]  hinbfe  covted 

to  be  pd  by  him  on  his  life  intt  under  the  sd  indre  of  settlemt 
of,  &c.,  in  the  sd  trust  premes  [a  share  of  wch  is  hby  settled], 
&  doth  hby  direct  that  the  trees  or  tree  for  the  time  being 
of  the  sd  indre  of  settlemt;  shl  from  time  to  time  pay  such 
annl  sum  accdly  out  of  the  income  &  annl  produce  of  the 
same  trust  premes  in  satisfon  of  the  covt  of  the  sd,  covtor,  in 
that  behalf  hinbfe  contd ;]  Provd  always,  that  the  sd  trees  or 
tree  shl  not  be  liable  for  any  loss  occasd  by  their  or  his  omission 
or  neglect  to  enforce  the  covt  lastly  hinbfe  contd. 

LViii.  And  it  is  hby  agrd  &  deold  that  the  sd  trees  or  tree 

shl  stand  possed  of  the  sd  yrly  sum  of  £ [or  £ ,  as 

the  case  may  be,  for  the  time  being]  payable  under  the  covt 
of  the  sd,  covtor,  hinbfe  contd,  upon  trust  to  [pay  the  same  to 

the  sd or  his  assns  durg  his  life  &  afbwds  to  (a)]  pay  or 

apply  the  same  to  the  pson  or  psons  for  the  pposes  &  in  the 
mner  to  whom  &  for  &  in  wch  the  income  of  the  sd  husbd's 
[wife's]  fortune,  or  as  the  case  may  he,  wd  for  the  time  being  be 
payable  or  applicable  under  or  by  virtue  of  these  psnts  [if  the 
same  had  fallen  into  posson]. 

Lix.  Provd  always  that  if  the  sd,  covtor,  shl  by  will  or  codl 
beque  any  legacy  or  ppty  to  or  in  trust  for  the  sd,  hutbd,  or 
the  sd,  wife,  or  to  or  in  trust  for  the  sd,  hriabd,  &  wife,  &  their 
chin  or  issue  or  any  of  them,  then  (unless  the  sd,  covtor,  shl 
by  will  or  codl  or  orwise  in  writg  direct  the  contrary)  if  such 

legacy  or  ppty  shl  amt  in  value  to  the  sum  of  £ ,  the  sd 

anny  of  £ shl  not  become,  or,  "  shl  cease  to  be,"  payable, 

&  if  the  sd  legacy  or  ppty  shl  be  less  in  value  than  £ ,  then 

the  same  shl  go  &  be  accepted  in  redon  proportionately  (accdg 
to  the  value  thof)  of  the  sd  anny  of  £ . 

(a)  These  words  will  be  inserted  where  the  person  who  takes  the  first  life 
interest  in  the  annuity  does  not  take  the  first  life  interest  in  any  other  part  o£ 
the  settled  property. 
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LX.  And  the  sd doth  hby  covt  with  the  sd,  trees,  that  Covenant 

in  case  the  sd  intd  marre  shl  take  place,  he,  the  sd,  covtor,  will  the  exer- 
not  exercise  the  power  of  testy  apptmt  given  to  him  by  the  sd  ^'^®  ?*j* 
indre  of  settlemt,  of,  &c.,  as  a&d,  so  as  by  any  means  to  reduce  tamentary 

the  share  or  intt  of  the  sd in  the  trust  funds  &  premes  {^p^^^nt: 

now  or  hrafter  subjt  to  the  trusts  of  the  same  indre,  to  a  less  ment 

amt  than  the  share  to  wch  the  sd wd  be  entled  in  default  children 

of  any  exercise  of  the  sd  power  of  testy  apptmt,  &  if  the  same  (*)• 
trust  premes  had  wholly  devolved  under  the  trust  in  default  of 
apptmt  in  the  sd  indre  of  settlemt  contd,  or  to  postpone  the 
vestg  in  posson  of  such  share  or  intt  beyond  the  period  of  the 
death  of  him  the  sd,  covtor, 

LXI.  Upon   trust   that    the   sd,  trees,  or  the  [survors  or]  Trust  for 
survor  of  them,  or  other  the  trees  or  tree  for  the  time  being  ^^^^  ^^ 

(&)  It  is  established  by  repeated  decisions  that  a  power  of   appointment   As  to 
among  children  may  (independently  of  the  C.  A.,  1881,  s.  62)  be  released,  covenants 
whether  the  power  is  exercisable  either  by  deed  or  will   (Smith  v.  Deaths  J®^*"cting 
6  Mad.  371  ;  S/nith  v.  Ifoublon,  26  Beav.  482  ;  Re  Ridcliffe,  [1891]  2  Ch.  662,    cise  ofT 
[1892]  1  Ch.  227  ;  Re  Somes,  [1896J   1  Ch.  250),  or  by  will  only  ^Horner  v.    testamen- 
Sicann,  T.  k  R.  430)  ;  and  in  Davieit  v.  Iluguenin^  1  H.  &  M.  730,  a  covenant    tary  power 
(in  the  negative  form)  by  the  donee  of  such  a  testamentary  power  not  to   of  appoint- 
ezerdse  it  so  as  to  diminish  the  portion  of  a  child  about  to  marry,  was  held    "^®°^' 
to  operate  as  a  release  pro  tanto  of  the  power  and  to  be  clearly  good  (and  see 
Sug.  on  Pow.  p.  90;  Chance  Pow.  SuppL  p.  Ill  ;  Farwell  Pow.  p.  16)  ;  but 
88  regards  merely  testamentary   powers,  although  the  point  has  been  long 
settled,  doubts  have  been  expressed  as  to  whether  these  decisions  are  sound  in 
principle,  see  especially  Coffin  v.  Cooper,  2  Dr.  &  Sm.  365  ;  and  the  judgment  of 
Jessel,  M.R.,  in  Palmsr  v.  Locke,  15  Ch.  D.  294.    As  to  the  operation  of  the 
enactment  in  s.  52  of  the  C.  A.,   1881,  as  to  releases  of  or  covenants  not  to 
exercise  powers,  see  Farwell,  p.  12. 

A  covenant  (in  the  affirmative  form)  by  the  donee  of  a  merely  testamen- 
tary power  of  this  nature  to  appoint  not  less  than  a  certain  share  or  sum  to  a 
particular  child  on  marriage  or  otherwise,  seems  to  rest  on  a  different  footing. 
Great  doubt  has  been  expressed,  though  the  point  does  not  appear  to  have  been 
expressly  decided,  as  to  whether  such  a  covenant  is  not  void  (see  2 hooker  v. 
JKey,  L.  B.  8  Eq.  408  ;  Palmer  v.  Locke,  uhi  supra)  ;  but  appointments  made  in 
pursuance  of  such  covenants  were  upheld  in  Coffin  v.  Cooper  and  Palmer  v. 
Loeke;  and  see  Bulteel  v.  Plumnier,  L.  B.  6  Ch.  160.  In  Thacker  v.  Key  the 
oovenant  was  held  satisfied  by  the  sum  agreed  to  be  appointed  coming  to  the 
child  in  default  of  appointment. 

See  further  on  this  subject  Yaizey  on  Settlements,  pp.  1494,  et  seq,,  where, 
however,  the  remark  (at  p.  1496),   as  regards  the  validity  of  the  release  of  a. 
special  power  exercisable  by  deed,  that  the  release  practically  operates  as  an 
appointment,  requires  qualification  where  an  object  of  the  power  has  died,  since 
an  appointment  cannot  be  made  to  a  deceased  child. 

It  is  conceived  that  the  covenant  in  the  text,  being  in  the  n^ative  form,  is 
valid,  according  to  Dwoies  v.  Huguenin,  uhi  supra. 
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Variations 
for  lense- 
liolds  (a). 


of  these  psnts  (hinafter  called  the  sd  trees  or  tree)  shl  at 
the  reqt  in  writg  of  the  sd,  kusbd,  &  wife,  or  the  snrvor  of 
them,  &  after  the  dece  of  such  survor,  at  the  discron  of  the  sd 
trees  or  tree,  sell  the  sd  hds  &  premes  hby  assured  (6). 


Settlement 
by  way  of 
trust  for 
sale. 


Provisions 
ofS.  L. 
Acts 

as  to  set- 
tlements 
by  tmst 
for  sale. 


As  to 

frame  of 
settlement 
by  trust 
for  sale. 


Begistered, 
land. 

Provisions 
of  T.  A., 
1893, 
as  to 
powers  of 
sale. 

Variation 


(a)  Land,  when  not  entailed,  is  very  commonly  settled,  by  means  of  a  trust 
for  sale,  as  personal  estate,  a  mode  of  settlement  which,  by  enabling  the 
ordinary  forms  for  settlements  of  personalty  to  be  used  in  declaring  the  tmsts 
of  the  proceeds,  is  very  convenient  in  practice,  especially  where  the  settlement 
also  comprises  peraonalty.  It  is  usual,  at  any  rate  where  the  property  or  any 
part  of  it  is  likely  to  be  sold,  to  effect  the  settlement  by  two  deeds,  the  firat 
containing  the  conveyance  in  trust  for  sale,  with  the  powers  of  leasing,  &c.,  if 
required,  until  sale,  and  the  second  deed,  the  settlement,  containing  the  trusts 
of  the  proceeds,  in  order  that  the  settlement  may  not  become  part  of  the  title 
to  the  land.  If,  in  the  event,  the  land  is  retained  unsold  this  object  would  in 
general  be  defeated  ;  but  if  on  the  ultimate  division  of  the  settled  property  the 
land  were  allotted  to  a  beneficiary,  the  transaction  might  take  the  form  of  a 
conveyance  on  sale  to  him  under  the  trust  for  sale,  so  as  to  prevent  the  settle- 
ment coming  on  to  the  title. 

By  thf%  S.  L.  A.,  1882,  s.  63,  the  Act  is  extended  to  a  settlement  of  land  in 
trust  for  sale,  and  the  person  entitled  to  the  rents  until  sale  is  to  be  deemed 
the  tenant  for  life  thereof  under  the  Act,  thus  conferring  upon  snch  person  all 
the  statutory  powers  of  sale,  leasing,  &c. ;  but  by  the  Amending  Act  of  1884, 
8.  6  (1),  the  trustees  for  sale  are  enabled  to  execute  any  of  their  trusts  and 
powers  without  the  consent  of  the  tenant  for  life  (unless  expressly  required  ))y 
the  settlement),  and  by  s.  7,  the  tenant  for  life  cannot  execute  any  of  his 
statutory  powers  without  obtaining  an  order  of  Court,  which  will  then  suspend 
the  powers  of  the  trustees. 

As  to  the  j)owers  given  by  the  Act  and  the  amending  Acts  to  tenants  for  life, 
see  Vol.  I.,  p.  467,  note.  As  to  the  right  of  a  tenant  for  life  under  such  a 
settlement  to  mineral  rents,  see  Re  Ridge,  31  Ch.  D.  504. 

After  the  passing  of  the  Act  of  1882,  where  the  settlement  by  trust  for  sale 
was  effected  by  two  deeds,  inasmuch  as  by  the  effect  of  s.  63,  coupled  with  s.  56, 
the  trustees  could  not  sell  without  the  consent  of  the  tenant  for  life,  it  became 
necessary,  in  order  that  the  settlement  might  not  become  part  of  the  title,  to 
declare  the  trusts  of  the  rents  until  sale,  so  far,  at  any  rate,  as  the  life  estate9 
were  concerned,  by  the  conveyance  ;  but  the  Act  of  1884  renders  this  unne- 
cessary except  in  the  event  of  the  tenant  for  life  obtaining  an  older  under  s.  7, 
which  is  seldom  done  ;  and  the  old  practice  of  declaring  such  trusts  by  the 
settlement  may  therefore  be  adopted ;  sometimes,  in  view  of  the  possibility 
of  the  tenant  for  life  desiring  to  exercise  the  statutory  powen,  a  state- 
ment is  inserted  in  the  conveyance  as  to  who  is  the  tenant  for  life  under  the 
settlement. 

As  to  registered  land,  see  Vol.  I.,  p.  478. 

(ft)  Or,  'granted,'  'assigned,*  or,  'covted  to  be  surrendered,* 

or  as  the  case  may  be.  The  usual  subsidiary  provisions  formerly  inserted  in 
trusts  for  sale  as  to  selling  by  auction  or  private  contract,  &c.,  &c.,  are  now 
supplied  by  the  T.  A.,  1893,  s.  13,  unless  a  contrary  intention  is  shown.  More 
special  powers  of  dealing  with  prior  incumbrances  may  sometimes  be  desirable, 
as  at  p.  23,  note  (<?).    Bee  as  to  this,  the  C.  A.,  1881,  s.  5,  and  the  8.  L.  A.,  1882, 

ss.  B,  24.    If  so  desired,  add,  "  And  to  make  such  sale  eir  wholly  in 
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Lxii.  And  it  is  hby  further  aqrd  that  the  sd  hds  &  Power  to 
premes  or  any  pt  or  pts  thof  may  be  sold  by  the  sd  trees  or  f«rm  rent. 
tree  under  the  trust  for  sale  hinbfe  contd,  in  conson  of  a 
perpetual  yrly  rentchge  to  be  limd  or  reserved  out  of  &  seed 
upon  the  hds  sold  or  any  pt  thof  or  any  other  hds  or  ptly  in 
conson  of  such  a  rentchge  &  ptly  of  a  gross  sum  of  moy  & 
that  any  such  rentchge  shl  be  limd  or  reserved  &  seed  &  made 
payable  in  such  mner  as  to  the  sd  trees  or  tree  shl  seem 
expedient :  And  further  that  every  such  rentchge  shl  be  held 
by  the  sd  trees  or  tree  upon  the  like  trust  for  sale  &  other 
trusts  &  subjt  to  the  like  powers  &  provons  (so  far  as  the  same 
are  subsistg  &  applicable)  as  are  hrin  decld  &  contd  of  &  con- 
cerng  the  sd  hds  &  premes  hby  assured. 

LXTIT.  And  shl  out  of  the  moys  arisg  from  any  anch  sale  pay  Declara- 
the  costs  of  such  sale  or  orwise  incurred  in  respt  of  the  premes,  trust  of 
&  shl  hold  the  residue  of  such  sale  moys  upon  the  trusts  &  *^^^ 

_.  ,  -,  i.fl.111  1        nioneyn 

8ubjt  to  the  powers  &  provons  hmafter  decld  concerng  the  and  rents 
same,  &  shl  pay  &  apply  the  net  rents  &  profits  of  the  same  ^he^^ti^g 
premes  or  of  the  unsold  pt  thof  for  the  time  being  (c)  to  the  convey- 

conson  of  a  gross  sura  of  moy  or  wholly  in  conson  of  a  perpetual  for  sale  for 
yrly  rentchge  to  be  limd  or  reserved  out  of  &  seed  upon  the  hds  ^nt*"" 
sold  or  any  pt  thof,  or  any  other  hds,  or  ptly  of  a  gross  sum  of 
moy  &  ptly  of  such  rentchge  as  afsd,  &  so  that  in  case  the  sd 
premes  or  any  pt  thof  shl  be  sold  wholly  or  ptly  in  cotison  of  a 
perpetual  rentchge,  every  such  rentchge  shl  be  held  upon  the 
like  trust  for  sale,  &  other  trusts,  powers,  &  provons  (so  far  as 
applicable)  as  if  the  same  had  been  hds  pchased  under  the 
power  hinbfe  contd." 

In  a  settlement  of  leaseholds  held  nnder  one  lease,  or  lands  sabject  to  an    Power  to 
entire  fee  farm  rent,  which  admit  of  snbdi vision,  add  : — "  with   power  on    *ipportion 

any  sale  of  pt  of  the  hds  comprd  in  a  lease  at  a  rent  or  of  pt  of  or*fee  farm 
the  land  subjt  to  an  entire  perpetual  rentchge  to  apportion  such  ^®"^- 
rent  or  rentchge  &  to  make  such  proven  for  securg  the  paymt 
of  the  apportioned  pts  thof  &  the  pformce  &  observce  of  the 
covts  &  Condons  of  the  lease  or  grt  aflFectg  the  sevl  pts  of  the 
premes  &  for  the  mutual  indemnity  of  the  pties  by  the  creation 
of  powers  of  entry  &  orwise  as  may  be  deemed  pper,  &  on  the 
sale  of  pt  of  the  hds  comprd  in  a  lease  to  effectuate  the  same 
by  granting  an  underlease,"  see  Vol.  I.,  p.  269. 

(c)  If  there  is  a  power  to  sell  for  a  rent-charge,  insert  here,  "  &  if  an\'^  of  v    *  f 
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ance  and  pgon  or  psons  &  for  the  pposes  to  &  for  wch  the  income  of 
ments  are  the  investmts  hinafter  directed  to  be  made  of  the  net  mo}^ 
effected  by  ^^  arise  from  the  sale  thof  wd  be  payable  or  applicable  under 

one  deed.  ,  ,  *^  "^    .  *  *^ 

the  trusts  hinafter  contd  if  such  sale  &  investmt  were  actually- 
made. 
The  same,  Lxiv.  And  shl  Out  of  the  moys  arisg  from  any  such  sale  pay- 
convey-  *  the  costs  of  such  sale  or  orwise  incurred  in  respt  of  the  premes, 
ance  and  &  ghl  hold  the  residue  of  such  sale  moys,  &  the  rents  &  profits 
areeffected  of  the  sd  hds  &  premes  until  the  same  resply  shl  be  sold,  upon 
d^d'^rt  *^®  trusts  &  subjt  to  the  powers  &  provons  decld  &  contd 
be  inserted  concemg  the  same  resply  in  &  by  an  indre  already  prepared^ 

v^yanc^e^)"  ^"^^  ^^  ^^^^*  ^^^^  ^^^  ^^^^  ^  ^^  ^®  exted  immedly  after  these 

(«)•  psnts,  &  to  be  made  betn,  plies  [the  same  pties  as  these  psnts]. 

Declara-  lxv.  Provd  ALWAYS  &  it  is  hby  agrd  that  the  sd  trees  or 

ti-nst  of  tree  shl  pay  and  apply  the  net  rents  and  profits  of  the  sd  hds  & 

rents  till  pvemes  assured  by  the  hinbfe  recited  indre  of  even  date  hwith, 

sale  where    x  ^^  ' 

two  deeds    the  convce  in  trust  for  sale,  until  the  same  shl  be  sold  or  of 

inserted       ^^®  unsold  pt  thof  for  the  time  being  to  the  pson  or  psons  &  for 

in  settle-     the  pposes  to  whom  and  for  wch  the  income  of  the  investmts 

«ien  )  w.    Y^'^^Y}{e  directed  to  be  made  of  the  net  moys  to  arise  from  the 

sale  thof  wd  be  payable  or  applicable  under  the  trusts  hinbfe 

contd  if  such  sale  &  investmt  were  actually  made. 

Power  to  LXVI.  Provd  ALWAYS,  &  it  is  hby  agrd,  that  it  shl  be  Iful  for 

re^eatete   the  sd  trees  or  tree,  after  the  sd  intd  marre,  &  bfe  all  the  sd 

until  sale    j^jg  j^by  assured  (c)  shl  be  sold,  to  manage  or  superintend  the 

managemt  of  the  same  premes,  or  of  the  unsold  pt  thof  for  the 

time  being,  includg  power  to  cut  timber  &  underwood  for  sale. 


for  sale  for  ^i^q  gj  premes  shl  be  sold  in  conson  of  a  perpetual  rentchge, 
rent.  shl,  until  such  rentchge  shl  be  sold,  pay  &  apply  the  same." 

(a)  See  p.  494,  note  (a).     The  declAration  of  the  trust  of  the  rents  till  sale 

doubtless  expresses  no  more  than  would  be  implied  :  see  Mope  t.  eTHicUn^nUe^ 

[1893]  2  Ch.  361 ;  but  it  should  be  inserted. 
As  to  iV)  In  the  case  of  agricultural  property  it  may  be  desirable  to  authorise  the 

stocking       expenditure  of  capital  money  in  stocking  farms  in  hand,  and  in  payment  of 
farms,  &c.     compensation  to  outgoing  tenants,  as  above ;  see  also  forms  ii^ra,  Settle- 

MBNT8  Beal,  and  Wills. 
It  should  be  borne  in  mind  that  a  power  to  "manage"  does  not  (as  is 

sometimes  supposed)  include  power  to  lease,  for  which  a  special  power  should 

be  Inserted  ;  see  forms  i^fra. 

(e)  Or,  *  grted,' '  assned/  or  *  covted  to  be  surrendered/  or  as  the 

case  may  be. 
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repairs,  or  orwise,  to  open  &  work  mines,  minis,  quarries,  & 
brickfields,  &  to  erect,  pull  down,  rebuild,  add  to,  &  repair 
houses  &  other  bidgs,  &  to  drain  &  make  roads  &  fences,  & 
orwise  to  improve  all  or  any  of  the  sd  premes,  &  to  insure 
houses  &  bldgs  agst  loss  or  damage  by  fire  {d)  or  tempest,  &  to 
make  alio  wees  to  &  arrangemts,  with  tenants  &  others,  inciudg 
power  to  condone  and  to  grant  licences  to  commit  breaches  of 
covenant,  &  to  accept  surrenders  of  leases  &  tenancies,  &  to 
stock,  equip,  work  &  carry  on  farms  in  hand,  &  genlly  to  deal 
with  the  ppty  as  if  they  or  he  were  absolute  owners  or  owner 
thof,  witht  being  responsible  for  any  loss  or  damage  that  may 
happen  thby  (e) :  And  also  power  to  delegate  eir  exply  or  by  To 
implicon  durg  such  period  or  periods,  &  upon  such  terms  as  po^^rs.* 
they  or  he  shall  think  fit,  the  exercise  of  all  or  any  of  the 
powers  of  managemt  &  improvemt  hinbfe  contd  to  the  sd, 
husbd,  or  the  sd,  wife,  or  to  any  other  pson  intted  under  these 
psnts,  witht  being  responsible  fur  any  loss  occasd  thby :  And 
ALSO  power  conclusively  to  determine  eir  by  way  of  anticipon 
or  orwise,  &  eir  exply  or  by  implicon  what  pt,  if  any,  of  the 
produce  of  timber,  mines,  minis,  quarries,  or  brickfields,  shl  be 
applied  as  capl,  &  what  pt,  if  any,  as  income,  &  so  that  such 
pt  as  shl  be  determined  to  be  capl  shl  be  disposed  of  as  if 
the  same  were  proceeds  of  a  sale  under  the  trust  hinbfe  contd : 
And  also  power  to  raise  &  pay  the  costs  &  expses  attendg  the 
exercise  of  the  sd  powers  of  managemt  &  improvemt  out  of  the 
income  (/),  or  as  to  any  moys  wch  the  sd  trees  or  tree  may  be 

(<Q  Under  the  T.  A.,  1893,  s.  18,  trustees  can  without  special  authority  insure  Statutory 
buildings  up  to  three-fourths  of  the  full  value,  and  pay  the  premiums  out  of  power  to 
income.  ^»8«"- 

(e)  Where  the  person  entitled  in  possession  is  an  infant,  most  of  these 
powers  are  given  to  the  trustees  by  the  C.  A.,  1881,  s.  42,  if  that  section  applies 
to  a  settlement  by  trust  for  sale,  which  however  is  doubtful ;  see  p.  479,  note. 

(/)  Although  the  expense  of  ordinary  repairs  and  maintenance  i»,  of  course.  As  to  pay- 
properly  payable  out  of  income,  the  payment  out  of  income  of  the  cost  of  pent  for 
permanent  improvements  which  would  have  the  effect  of  "  postponing  the  ^n^prove- 
beneficial  enjoyment"  of  the  property  cannot  lawfully  be  authorised,  as  it  ^^jJico^e 
would  amount  to  an  accumulation  within  the  Thellusson  Act,  39  k  40  Geo.  3, 
c.  98,  unless  the  case  were  within  any  of  the  exceptions  in  that  Act.    The 
building  of  a  new  house  on  the  land  would  clearly  be  of  that  nature,  but  it  is 
of  course  impossible  to  draw  the  line;  see  Vine  v.  Baleigh,  [1891]  2  Ch.  13  ; 
ReMiuon,  [1891]  3  Ch.  467.     The  Accumulations  Act,  1892  (55  &  56  Vict, 
c.  58),  extends  the  Thellusson  Act  by  prohibiting  accumulation  "  for  the  purchase 
of  land  only,^*  except  in  the  one  case  of  the  minority  of  the  person  entitled  in 
possession ;  possibly  the  erection  of  new  bnUdings  on  vacant  land  might  be 
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SETTLEMENTS   (pERSONAL). 


The  same. 

Short 
form. 


Power  to 
tniatoos 
to  graut 
leases  of 
unsold 
land  (a). 


Leasing 
powerSi 
effect  of 
S.  L.  Acts. 


liable  to  pay  under  a  statute,  &  any  moys  expended  in  improvemts 
of  a  permanent  nature,  or  in  stockg  or  equippg  farms  in  hand,  or 
in  payment  of  valuons  or  compenson  to  outgoing  tenants,  wch 
the  sd  trees  or  tree  shl  consider  to  be  pperly  or  reasbly  payable 
out  of  capl,  by  mtge  or  sale  under  the  trust  for  sale  hinbfe 
contd  or  orwise  out  of  the  capl  of  the  sd  trust  premes. 

Lxvii.  And  it  is  hby  agbd  that  it  shl  be  Ifui  for  the  sd  trees 
or  tree  to  manage  the  sd  hds  &  premes  until  the  same  shl  be 
sold,  with  all  the  powers  in  that  behalf  of  absolute  owners, 
includg  power  to  cut  timber  &  underwood  for  sale,  repairs, 
or  orwise,  &  to  repair  &  insure  houses  &  bldgs,  &  to  make 
allowances  to  &  arrangemts  with  tenants  &  others  &  to  accept 
surrenders  of  leases  &  tenancies. 

Lxviii.  And  it  is  hby  agrd  &  decld  that  it  shl  be  Iful  for 
the  sd  trees  or  tree  to  demise  all  or  any  of  the  sd  hds  &  premes 


As  to  Test- 
ing leasing 
powers  in 
tenant  for 
life. 


Provision 
as  to  con- 
currence 
of  trustees 
in  leases. 


held  to  amount  to  a  purchase  of  land  within  that  Act,  as  it  has  been  in  other 
cases  :  Drake  v.  Trefusis^  L.  R.  10  Ch.  364,  but  consiJer  Rr  Damton,  39  Sol. 
J.I567. 

(a)  In  a  settlement  by  trust  for  sale  these  leasing  powers,  by  yirtue  of  the 
S.  L.  A.,  1884,  S8.  6  &  7,  operate  independently  of  the  powers  of  the  S.  L.  A., 
1882,  and  can  be  exercised  without  the  consent  of  the  tenant  for  life,  unless 
he  haa  obtained  an  order  of  Court  enabling  him  to  exercise  the  statutory 
powers  ;  see  p.  494,  note.  This  form  would  suffice  for  ordinary  cases,  but  form 
LXXIII.,  p.  601,  giving  this  and  other  powers  by  reference  to  the  S.  L.  Acts, 
and  extending  if  need  be  the  statutory  powers,  is  much  more  comprehensive  and 
to  be  preferred.  As  to  the  statutory  leasing  powers,  see  infra^  Settlehekts, 
Real. 

The  leasing  as  well  as  other  powers  have  usuaUy,  in  settlements  by  trust  for 
sale,  been  given  to  the  trustees  ;  but  where  many  leases  have  to  be  granted  the 
powers  are  often  conveniently  vested  in  the  tenant  for  life  to  avoid  constant 
applications  to  the  trustees.  A  lease  of  freeholds  by  a  tenant  for  life  under  an 
express  power  would  operate  as  an  appointment  of  the  use  so  as  to  pass  the 
legal  estate  under  the  Statute  of  Uses,  but  a  lease  of  leaseholds  or  copyholds 
would  operate  in  equity  only,  and  the  concurrence  of  the  trustees  would  be 
necessary  to  pass  the  legal  estate.  Under  the  S.  L.  A.  a  tenant  for  life  can 
grant  a  legal  lease  of  leaseholds  or  copyholds  as  well  as  freeholds,  and  if 
additional  or  larger  powers  are  given  to  him  by  the  settlement  they  will, 
unless  otherwise  expressed,  operate  in  like  manner,  under  s.  67  of  the  Act, 
But  it  should  be  noted  that  that  section  only  applies  where  such  powers 
are  given  to  the  donee  or  donees  of  the  statutory  powers,  or  to  the  trustees. 
Where  an  express  leasing  power  (whether  more  extensive  than  the  statutory 
powers  or  not)  as  to  leaseholds  or  copyholds  is  given  to  any  person  other  than 
such  donee  or  donees  or  the  trustees,  the  following  clause  may  be  added  : — 

"  Provd  always,  &  it  is  hby  agrd  &  decld,  that  the  sd  trees  or 
tree  shl,  if  required  by  the  sd,  huahdy  &  wifey  or  the  survor  of 
them,  be  bound  (but  witht  thby  incurrg  auy  respoDsibility)  to 
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hby  assured  (b),  &  wch  shl  for  the  time  being  remain  unsold, 
for  any  term  of  yrs  not  exceedg  twenty-one  yrs  [or  for  a  ming 
lease  not  exceedg  forty  yrs,  or  for  a  bldg  or  improvg  lease  not 
exceedg  ninety-nine  yrs]  to  take  effect  in  posson  or  within  six 
calr  months  from  the  date  of  the  lease,  or,  "  for  any  term  of  yrs, 
eir  in  posson  or  revon,  &  for  any  ppose,"  with  or  witht  takg  a 
fine  or  prem,  &  upon  such  terms  &  condons  in  all  respts,  as 
they  or  he  shl  think  fit,  but  so  that  any  sum  reced  as  a  fine  or 
prem  shl  be  applied  as  if  the  same  were  proceeds  of  a  sale  under 
the  trusts  hinbfe  contd,  &  so  that  in  case  any  lease  shl  be  grted 
on  the  surrender  or  determinon  of  a  then  existg  or  prior  lease 
or  tenancy,  the  value  of  the  intt  so  surrendered,  or  the  tenant 
rt  or  claim  to  compenson  fur  improvemts  or  orwise  in  respt  of 
8uch  tenancy,  may  be  taken  into  acct  in  fixg  the  rent  &  terms 
of  the  new  lease  (c). 

LXix.  And  it  is  hby  agrd  that  it  shl  be  Iful  for  the  sd,  Power  to 
hvsbdy  diXTff  his  life,  &  after, his  dece  for  the  sd,  wife,  in  case  ijfe^  ^c., 
she  shl  survive  him,  durg  her  life,  &  after  the  dece  of  the  togn"it 
survor  of  them  [pr,  for  the  sd,  u*i/«,  durg  her  life,  &  after  her  unsold 
dece  for  the  sd,  hushd,  until  the  failure  or  determinon  of  the  **'*^  ^^^* 
trust  hinbfe  decid  in  his  favour  {e)  &  aftwds],  for  the  sd  trees  or 
tree  to  demise,  &c.,  as  in  last  fomu 

LXX.  Provd  always  &  it  is  hby  agrd  that  no  sale  shl  be  Addition 
made  under  the  trust  in  that  behalf  hinbfe  contd  of  any  of  the  of  «de  and 
sd  hds  wch  ai*e  revy  until  the  same  shl  fall  into  posson,  unless  1®?*^°8 

.    ,  '^  .  *^  where  a  re- 

in the  opinion  of  the  sd  trees  or  tree  an  earlier  sale  wd  be  versionarj- 

benefl  [provd  nevs  that  the  same  hds  or  any  pt  thof  may  be  J^J^[^'  ** 

■    ' -^ — — — ^ — ^ — - — ■ — ■ — -^ ■ ^ — 

concur  in  any  lease  made  by  them,  him,  or  her,  under  the 
power  lastly  hinbfe  contd,  or  shl  at  any  time  aftwds,  on  being 
so  required,  or  may  at  their  or  his  discron  confirm  the  same  by 
demisg  the  legal  este  to  the  lessee  for  the  term  grted  by  such 
lease,  but  so  that  any  such  demise  by  way  of  confirmon  shl 
contain  pper  provons  tor  annexg  the  benefit  of  the  lessee's  covts 
&  Condons  contd  in  the  lease  to  the  legal  revon." 
.  (h)  Or,  "  grted,"  "  assned,"  "  covted  to  be  suixendered,"  or  as  the 

case  may  be. 

(r)  Compare  the  S.  L.  A.,  1882,  9.  13  (5),  as  to  this  ;  and  see  the  Agricultural 
Holdings  (England)  Act,  1883,  s.  43. 

(d)  See  last  page,  note. 

{e)  The  power  might  be  given  to  the  husband  notwithstanding  the  forfeiture 
of  his  life  interest. 
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SETTLEMENTS   (PEBSONAL). 


The  same, 
where  an 
undivided 
share  is 
settled. 


Power  of 
partition. 


sold  or  leased  under  the  trusts  or  powers  hinbfe  contd  diirg  the 
lifetime  of  the  sd,  prior  tenant  for  life,  with  his  concurrce,  so 
as  to  effect  a  sale  in  posson,  or  a  lease  to  take  effect  in  posson 
or  within  six  calr  months  from  the  date  of  the  lease,  &  so  that 
in  case  of  any  sale  durg  the  lifetime  of  the  sd,  prior  tenant  for 
life,  the  sd  trees  or  tree  shl  with  his  conseot  in  ^Titg  invest 
the  net  proceeds  of  such  sale  in  or  upon,  &c.,  investmtSy  p.  459, 
et  seq.,  &  may  with  such  consent  as  a  fed,  from  time  to  time 
vary  such  investmts :  And  shl  durg  the  life  of  the  sd,  prior 
tenant  for  life,  pay  the  income  of  the  sd  proceeds  of  sale  &  the 
investmts  representg  the  same  to  him  or  his  assns :  And  after 
HIS  DEATH  shl  hold  the  same  proceeds  of  sale  &  the  investmts 
thof  upon  the  trusts,  &c.,  as  inform  LXiii.  or  Lxiv.](a). 

LXXI,  Provd  always  &  it  is  hby  agrd  that  the  sevl  trusts 
&  powers  of  sale,  le^isg,  &  managemt  hinbfe  contd  may  be 
exted  eir  in  relon  to  the  undivided  pt  or  share  [pts  or  shares] 
hby  assured  (6)  solely,  or  in  conjon  with  the  pson  or  psons 
entled  to  or  havg  power  in  that  behalf  over  the  other  undivided 
pt  or  share,  pts  or  shares,  of  &  in  the  sd  hds  &  premes  in  relon 
to  the  entirety  of  the  sd  premes  or  any  pt  thof,  &  so  that  in 
the  latter  case  any  proceeds  of  sale,  rents,  expses,  or  outgoings 
may  be  apportioned  in  such  mner  as  the  sd  trees  or  tree  shl 
think  fit,  after  the  same  shl  have  been  reced,  pd,  or  incurred 
[&  that  notwg  that  any  of  the  sd  trees  or  a  sole  tree,  may  be 
entled  to  or  intted  in  or  may  be  a  tree  of  any  of  the  other  pts 
or  shares  of  the  sd  premes  (c)  ]. 

Lxxii.  Provd  always  &  it  is  hby  agrd  that  it  shl  be  Iful  for 
the  sd  trees  or  tree  to  concur  with  the  pson  or  psons  entled  to 
or  havg  power  in  that  behalf  over  the  other  pt  or  share,  pts  or 
shares,  of  or  in  the  sd  hds  &  premes,  in  makg  a  parton  of  the 
same  premes  or  any  pt  thof,  [&  that  notwg  that  any  of  the  sd 
trees  or  a  sole  tree  may  be  entled  to  or  intted  in  or  may  be  a 
tree  of  any  of  the  other  pts  or  shares  of  or  in  the  same  (c),]  & 


(a)  If  the  prior  tenant  for  life  is  able  to  seU  or  lease  under  the  S.  L.  A..  1882, 
the  part  bracketed  might  be  omitted. 

(ft)  Or,  "  grted,"  "  assned,"   or  "  covted   to   be   surrendered," 

or  as  the  case  may  be. 

(r)  This  addition  is  desirable,  as  it  often  happens,  owing  to  relations  being 
appointed  trustees,  that  the  trustees  of  a  settlement  comprising  an  undivided 
share  are  interested  in  the  other  shares. 
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to  give  or  rece  moy  for  equality  of  partoD,  &  to  make  any  such 
parton  upon  such  terms  &  condons  as  may  be  thought  pper ; 
and  for  the  pposes  a&d  or  any  of  them,  to  exte  &  do  all  such 
assurces  &  things  as  may  be  deemed  necy  or  expedient,  &  the 
hds  wch  shi  on  any  such  parton  be  taken  in  sevlty,  &  the  rents 
&  profits  thof  resply  shl  be  held  upon  &  subjt  to  such  trusts, 
powers,  &  provous  as  shall  be  subsistg  or  capable  of  takg  effect 
by  virtue  of  these  psnts  concerng  the  sd  pt  or  share,  pts  or 
shares,  hby  settled,  &  the  rents  &  profits  thof  resply :  Provd 
ALWAYS  &  it  is  hby  agrd  that  any  moys  agrd  to  be  pd  for 
equality  of  parton  may  be  pd  out  of  any  moys  in  the  hands  of 
the  sd  trees  or  tree  arisg  from  a  sale  under  the  trusts  hinbfe 
contd,  or  settled  upon  the  same  trusts  as  the  moys  so  arisg,  or 
may  be  chged  upon  or  raised  by  mtge  of  the  hds  taken  in 
sevlty  as  afed :  And  any  moys  receable  for  equality  of  parton 
shl  be  pd  to  the  sd  trees  or  tree  &  held  by  them  or  him  upon 
the  same  trusts  as  if  the  same  had  arisen  from  a  sale  under  the 
trusts  afsd. 

Lxxiii.  And  it  is  hby  agrd  that  it  shl  be  Iful  for  the  sd  Clause 
trees  or  tree  to  exercise  in  relon  to  the  sd  hds  &  premes  hby  SJ^ere  of 
assured  (e),  all  such  powers  of  leasg  &  acceptg  surrenders  of  r***?*^* 
leases   [&   partoning]   &  enterg  into,  varyg,  &  rescindg  con-  reference 
tracts  in  that  behalf,   &  powers  incidental  or  subsidiary  thto  ^^  ^ 
resply,  &  all  such  other  powers  of  every  descripon  wch  may  and  ex- 
be  applicable  to  the  premes  as  are  by  the  Settled  Land  Acts,  powere^of 
1882  to  1890,  conferred  on  tenants  for  life,  [&  also  (by  way  of  -A.cts  (d). 
extension  or  enlargemt  of  the  powers  of  the  sd  Acts,  &  to  the 
intent  that  the  addonal  or  larger  powers  hinafber  conferred  shl 
as  &r  as  may  be  operate  &  be  exercisable  in  like  mner,  &  with 
all  the  like  incidents,  effects,  &  consequces,  as  if  the  same  had 


(d)  See  p.  494,  note,  and  p.  498,  note.    This  power  may  be  readily  adapted  to 
the  case  where  it  is  desired  to  give  full  leasing  powers  to  the  tenant  for  life  by 
reference  to  the  Acts  ;  see  p.  498,  note.    Where  a  settlement  by  trust  for  sale 
is  effected  by  two  deeds,  it  may  sometimes  be  desirable  to  insert  in  the  convey- 
ance a  power  to  the  trustees  to  raise  money  by  mortgage  "  for  any  ppose   As  to 
required  by  "  the  settlement  of  even  date  (tf.gr.,  for  the  advancement  of  a  ^^ 
child)  in  general  terms ;    with  a  proviso  protecting  mortgagees  from  the  money  by 
necessity  of  enquiry  into  those  trusts,  &c. ;  see  forms  in  Settlements,  Real,     mortgage. 

(<•)  Or,  "  grted,"  "  assned,"  "  covted  to  be  surrendered,"  or  as  the 
case  may  be. 
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been  conferred  by  the  sd  Acts)  (a),  power  to,  &c,  fwrther 
powers,  e,g.,  to  grt  leases  for  longer  terms,  to  give  the  lessee 
an  option  of  pchase,  or  to  raake  grts  at  fee  farm  rernJbs,  <fec.,  see 
Settlements,  Real]. 

P^ovi^ion  LXXIV.   AnD  IT  IS  HBY  FUKTHEK  AGRD  that  the  poweiS  of  leaflg 

sion  house  [&  other  powers  of  every  descripon]  hby  conferred  on  the  sd^ 
and  no-       tenant  for  life  or  other  donee  or  donees,  in  relon  to  the  sd  hds. 

tices  under    - 

the  S.  L.     &  premes  hby  assured  by  referee  to  the  Settled  Land  Acts,  188St 
^^^^'      to  1590,  &  all  powers  incidental  or  subsidiary  thto  resply  may- 
be exercised  as  regards  the  sd  mansion  house  of or  any 

residce  or  dwg  house,  pleasure  grounds  &  park  &  the  landa 

usually  occupied  with  the  sd  mansion  house  or  other  residce 

or  dwg  house,  wch  may  for  the   time  being  be   subjt  to  the 

trust  for  sale  hinbfe  contd,  or  any  pt  or  pts  throf  resply  witht^ 

the  consent  of  the  sd  trees  or  ti*ee  or  any  order  of  Ct,  &  as  to 

all  the  sd  hds  &  premes  witht  givg  any  notice  of  the  intention 

to  exercise  the  same  to  any  tree  or  the  solor  of  any  tree  o€ 

these  psnts. 

S.  L.  A.,         Lxxv.  And  it  is  hby  further  agrd  that  any  referee  hby 

Ldudf      ^^^  ^  *^®  Settled  Land  Act,  1882,  or  to  the  Settled  Land 

amending    Acts,  1882  to  1890,  shl  be  deemed  to  extend  to  &  include  any 

Act  or  Acts  amendg  or  extendg  or  re-enacting  the  same  for  the 

time  being  in  force  wch  may  be  applicable  to  the  caae. 

Power  to         LXXVL  Provd  ALWAYS,  &  it  is  hby  agrd,  that  it  shl  be  Iful 

mu'chafi©     ^^^  ^^®  ®^  trees  or  tree,  durg  the  lives  or  life  of  the  sd,  husbd  & 

of  land,       wife,  or  the  survor  of  them,  at  their,  his,  or  her  reqt  in  writg^ 

with  *  ^ 

ancillary     &  afbwds  at  the  discron  of  the  sd  trees  or  tree,  to  invest  any 

clauses  (c).  jj^^y  arisg  from  the   sale   or  conversion  (wch  the  sd  trees  or 

tree  are  hby  authorised  to  make  for  such  ppose)  of  any  invest* 

As  to  (<^)  Bj  B.  67  of  the  8.  L.  A.,  1882,  any  powers  conferred  by  the  settlement  on 

powers  the  tenant  for  life  or  trustees  additional  to  or  larger  than  those  of  the  Act,  are 
additional  ^^  operate  and  be  exercisable  in  like  manner  as  if  they  were  conferred  by  the 
^r^^  Act,  unless  a  contrary  intention  is  expressed.    The  intention  that  any  additional 

Ttowers.         powers  given  should  so  operate  should,  however,  be  expressed. 

(b')  This  form  is  appropriate  to  a  settlement  by  trust  for  sale  where  powers 

of  leasing,  &c.,  are  given  to  the  tenant  for  life  as  in  form  Lxix.    See  as  to 

mansion  houses,  &c.,  the  Act  of  1890,  s.  10 ;  and  as  to  notices  the  Act  of  1882,. 

s.  45,  as  amended  by  the  Act  of  1884,  s.  5,  and  the  Act  of  1890,  s.  7  ;  and  as  to 

settlements  by  trust  for  sale,  see  p.  494,  note. 

(c)  As  to  what  descriptions  of  hereditaments  may  be  purchased  under  a 

power  of  this  nature,  see  Lewin  on  Trusts,  567  et  teq.    This  power  renders  the 

trust  property  **  liable  to  be  laid  out  in  the  purchase  of  land  "  within  ss.  32  and 

33  of  the  S.  L.  A.,  1882  :  Re  Saltan,  [1898]  2  Oh.  629. 
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mts  of  the  sd  trust  premes  (d),  or  any  other  capl  moy  subjt  to 
the  trusts  of  these  psnts,  in  the  pchase  of  any  manors,  messes, 
lands,  or  hds,  in  England  or  Wales  but  not  in  [or]  Ireland,  of 
freehd,  copyhd,  or  customary  tenure,  or  held  for  any  term  of  yrs 
of  wch  not  less  than  [50]  yrs  shl  be  unexpired  at  the  time  of 
such  pchase,  or  in  the  enfranchisemt  of  any  copyhd  or  custo- 
maryhd  hds  pchased  under  the  psnt  power  :  And  that  all  such 
hds  shl  be  assured  to  the  sd  trees  or  tree,  their  or  his  hrs,  exs, 
ads,  &  assns,  accdg  to  the  tenure  thof  &  shl  be  held  by  them  or 
him  {e)y  Upon  trust  that  the  sd  trees  or  tree  shl  durg  the  lives 
or  life  of  the  sd,  hxiahd  &  wife,  or  the  survor  of  them,  at  their, 
his,  or  her  reqt  in  writg,  &  after  the  dece  of  such  survor,  at  the 
discroQ  of  the  sd  trees  or  tree,  sell  such  hds  (/),  And  upon 
FURTHER  TRUST  that  the  sd  trees  or  tree  shl  stand  possed  of  the 
net  moys  to  urise  from  every  such  sale,  after  paymt  of  the  costs 
thof,  upon  the  same  trusts,  &  subjt  to  the  same  powers  & 
provons,  includg  the  sd  power  of  pchasg  hds,  as  the  moy  laid 
out  in  the  pchase  of  the  hds  so  sold  wd  have  been  subjt  to  if 
the  same  had  not  been  so  laid  out :  And  in  THE  MEANTIME,  & 
until  all  the  sd  pchased  hds  shl  be  sold,  the  sd  trees  or  tree 
shl  pay  &  apply  the  rents  &  profits  thof  to  the  pson  or  psons, 
for  the  pposes,  &  in  the  mner  to  whom  &  for  &  in  wch  the 
income  of  the  trust  premes  applied  in  the  pchase  of  the  sd  hds 
wd  have  been  applicable  if  such  pchase  had  not  been  made :, 
And  it  is  hby  agrd  that  in  the  meantime  &  until  all  the 
sd  pchased  hds  shl  be  sold,  the  sd  trees  or  tree  shl  have  power 
to  manage  or  superintend  the  managemt  of  the  same  premes 
with  all  the  powers  in  that  behalf  of  absolute  owners  (g).  Power 
to  delegate  poivera,  p.  497 :  And  to  demise  all  or  any  pt  of  the 
same  premes,  &c.,  leasg  powers,  see  pp.  498,  499,  forms  Lxviii., 

(<r)  If  nece-^ry,Bay, "  the  husbd's  fortune  &  the  wife's  fortune,  or 
any  pt  or  pts  thof  resply." 

{e)  Where  this  power  i8  contained  in  a  settlement  of  land  by  trust  for  sale  Variation 
and  declaration  of  trust  of  the  proceeds  effected  by  one  deed,  substitute  at  this  for  settle- 
point  for  the  rest  of  the  clause  as  follows  :— "  UPON  THE  TRUSTS  &  Subjt  ^^^^^ 

to  the  powers  &d  provons  hinbfe  decld  &;  contd  concerng  the  hds 
hby  assured,  or  such  of  the  sd  trusts,  powers,  &  provons  as  shl 
be  snbsistg  or  capable  of  takg  effect." 

(/)  Seep.  494,  note  («»). 

(jf)  For  the  full  form  see  p.  496. 
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LXix.,  Tnutatia  mutandia  (a) :  Provd  always  that,  in  the  event 
of  any  hds  subjt  to  rents,  covts,  or  eondons  being  pchased  under 
the  trust  or  power  hinbfe  contd,  the  sd  trees  or  tree  shl  be 
entled  to  be  indemnified  to  the  fullest  extent  out  of  the  trust 
este  for  the  time  being  subjt  to  the  trusts  of  these  psnts,  &  the 
rents  &  income  thof,  in  respt  of  any  liability  incurred  by  them 
or  him  to  the  paymt  of  such  rents  &  the  pformce  of  such  covts 
&  Condons,  or  under  any  covts  entd  into  by  the  sd  trees  or  tree 
on  the  pchase  of  the  same  premes  or  orwise  in  relon  thto. 

Lxxvii.  Provd  always,  &  it  is  hby  agrd,  that  the  sd  trees 
or  tree  shl  at  any  time  at  the  reqt  in  WTitg  of  the  sd,  husbd,  & 
vnfe,  or  the   survor  of  them,  lay  out   any  sum   not   exceedg 

£ ,  arisg  from  the  sale  (wch  the  sd  trees  or  tree  are  hby 

authorised  to  eflfect)  of  any  pt  of  the  sd  trust  premes,  in  the 
pchase  (6)  of  a  messe  with  suitable  outbldgs  &  offices  &  other 
appurts,  &  with  or  witht  gardens,  pleasure  grounds  &  lands  to 
be  held  thwith,  as  a  residce  for  the  sd,  huahd,  &  vnfe,  or  the 
survor  of  them,  such  messe  &  premes  to  be  situate  in  England 
or  Wales,  &  to  be  eir  freehd,  or  copyhd,  or  leasehd  held  for  a 
term  of  wch  not  less  than  [50]  yrs  shl  be  unexpired  at  the  time 
of  pchase,  &  to  be  assured  to  the  sd  trees  or  tree,  their  or  his 
hrs,  exs,  ads,  &  assns,  as  the  case  may  require,  Upon  trust, 
durg,  &c.,  trust  for  sale  <k  trusts  of  proceeds  as  in  precedg 
form :  suhstituig,  "  messe  &  premes,"  for  "  hds  " :  And  the  sd 
trees  or  tree  shl  until  such  sale  permit  the  sd,  hushd,  &  wife^ 

(a)  The  remarks  in  p.  498,  note,  as  to  the  leasing  powers,  especiaUy  with 
reference  to  the  S.  L.  Acts,  are  for  the  most  part  applicable  to  this  case. 
If  the  purchase  of  land  is  in  actual  contemplation,  it  may  be  proper  to 
insert  more  detailed  and  special  powers  of  management,  leasing,  &c.,  according 
to  the  probable  requirements  of  the  case,  either  in  fuU  or  as  to  the  leasing 
and  other  powers  by  reference  to  the  S.  L.  Acts  ;  see  above  forms  Lxvi. 
and  Lxxi. 

(J)  Add,  if  desired,  "  &  any  further  sum  so  arisg  not  exceedg 
£ in  the  repairg,  decoratg  &  funiishg."    Jf  this  addition  is 

made,  add  at  the  end  of  the  clause,  "  AnD    IT   IS    HBY    ALSO    DECLD, 

that  any  furniture  or   moveable   chattels   pchased   by  the  sd 

trees  or  tree  under  the  power  hinbfe  contd,  shl  be  held  by  them 

or  him  upon  trust,  &c.,  as  in  Prec.  XII.,  p,  554,  indudg  the 

trees  indemnity  clauses  ;  see  notes  to  Precedents  XII.  and  XIII.,  pp. 
552  and  555.  Another  plan  is  to  empower  the  trustees  to  lend  the  money  to 
the  husband  for  furnishing,  &c.,  on  his  bond,  without  being  responsible  for  its 
due  application,  or  for  enforcing  repayment. 
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or  the  survor  of  them,  to  occupy  such  messe  &  premes,  but 
with  power  to  the  sd,  hushd  &  wife,  &  the  survor  of  them  durg 
their,  his,  &  her  lives  &  life,  &  aftwds  for  the  sd  trees  or  tree, 
to  demise  the  same  or  any  pt  thof  for  any  term  not  exceedg 
twenty-one  yrs,  to  take  effect  in  posson  or  within  six  calr 
months  from  the  date  of  the  lease  at  rack-rent,  the  rent  reced 
under  any  such  lease  to  be  pd  or  applied  in  the  same  mner  as 
the  income  arisg  from  the  proceeds  of  the  sale  of  the  sd  messe 
&  premes  would  be  payable  or  applicable  if  the  same  were  sold. 
Proviso  for  indemnify  of  trees  as  in  last  fomi. 

Lxxviii.  And  it  is  hby  agrd  &  decld  that  if  the  sd,  wife.  Agree- 
shl  at  the  time  of  the  sd  intd  marre  be,  or  at  any  time  durg  settlement 
the  sd  intd  coverture,  she  or  the  sd  hushd  in  her  rt  shl  become  o^  wife's 

other  and 

seised,   possed,   or  entled,   of   or  to   (a)    any  real    or  psonal  after-ac- 
ppty  (other  than  the  ppty  hby  specifically  settled),  for   any  '^^^^ 

(jf)  As  to  the  various  points  arising  under  agreements  for  the  settlement  of  As  to 

the  wife's  other  and  after-acquired  property,  see  3  Dav.  Prec.,  pp.  194  <f  ieq.;  agree- 

Vaizey  on  Settlements,  pp.  230  et  seq. ;  Elph.  N.  k.  C.  Interp.  Deeds,  pp.  500  ments  fgr 

ii  9eq,    The  clause  in  the  text  is  framed  so  as  to  avoid  as  far  as  may  be  the  n^Antof 

questions  which  have  arisen  in  the  reported  cases.    The  foUowing  are  the  points  ^fe's 

which  seem  principally  to  require  notice  : —  after- 

1.  The  enforceability  of  a  covenant  by  a  man  to  settle  his  whole  future  acquired 
property,  if  expressed  in  general  terms  (apart  altogether  from  any  question  as  property, 
to  creditors)  is  very  doubtful ;  but  as  to  property  coming  under  any  mode  Bange  of 
of  acquisition  specially  referred  to,  it  would  be  divisible,  and  would  clearly  be  covenant, 
enforced  :  Re  Turcan.AQ  Ch.  D.5  ;  Rt  Clarke,  36  Ch.  D.348  ;  Official  Rceiver 

T.  Tailby,  13  App.  Cas.  523.  No  case  of  this  kind  has  arisen  (as  is  believed)  on 
covenants  for  the  settlement  of  a  wife's  future  property  ;  and  the  cases  (though 
the  reasoning  in  them  might  seem  to  apply)  cannot,  it  is  conceived,  be  regarded 
as  throwing  doubt  on  the  efieciiveness  of  such  covenants,  which  would  be  a 
serious  matter,  as  they  are  very  commonly  expressed  in  sweeping  general  terms. 
The  covenant  should  not  extend  to  property  acquired  by  purchase,  which  might 
catch  investments  of  the  wife's  savings,  and  would  be  generally  contrary  to  the 
intention  ;  but  ^ee  Finlay  v.  Darling,  (1897)  1  Ch.  719. 

2.  It  appears  safer,  having  regard  to  the  decisions  on  s.  19  of  the  M.  W.  P.  A.,  Effect  of 
1882  (ante,  p.  449),  to  frame  this  agreement  so  as  to  bind  any  interest  that  the  covenant 
husband  may  take  on  the  wife's  property  falling  within  the  covenant.     For  this   ^  against 

leason  the  words  "  &  it  is  hby  agrd,  &c.,"  and,  "  or  the  sd,  hushd,  in     ^^  * 
her  rt,'*  should  still  be  inserted.    The  husband  will  be  liable  in  damages  under 
SB.  14  and  15  of  the  Act,  in  respect  of  the  wife's  covenant,  as  her  ante-nuptial 


I  (d)  If  it  is  desired  to  include  property  over  which  the  wife  may  have  an   Powers  of 

I  absolute  power  of  appointment  (which  would  otherwise  not  be  included,  see  appoint- 

Vaizey,  p.  249),  insert  here,  "  or  empowered  benefly  to  appt  or  dis-  °^®°*' 
pose  of  (orwise  than  by  will)." 
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este    or    intt    whatsr    in    possou,    revon,    remr,  contingency, 

or  expectancy,  except  ppty  of  a  less  value  than  £ vestg 

in  posson  bfe  or  dui^  the  sd  intd  coverture  (a)  at  the  same 
time  &  from  a  single  source  (6),  &  except  the  accumulons^ 
whether  invested  or  not,  of  income  belongij  to  the  sd  wife  (c). 


Effect  as 

against 

wife 


As  to 
property 
belonging 
to  wife  for 
separate 


nse. 


Contin- 
gent 
interests. 


Duration 
of  cove- 
nant. 


As  to 

stamp 

duty. 


contract)  to  the  extent  of  any  property  acquired  by  him  from  or  through  her. 
The  question  as  to  the  liability  of  the  husband  in  damages  for  the  acts  of  his 
wife  under  his  own  covenant  was  raised  but  not  decided  in  Re  Parkin^  [1892} 
3  Ch.  510. 

3.  The  wife  will  be  bound  as  to  all  property  to  which  she  may  become 
entitled  for  her  separate  use,  which  by  virtue  of  the  M.  W.  P.  A.,  1882,  includes 
in  the  case  of  marriages  after  1882  all  her  property  existing  or  future:  Be 
Lumleyj  [1896]  2  Ch.  690.  The  covenant  will  also  create  a  liability  enforceable 
against  her  to  the  extent  of  her  separate  property  in  the  same  manner  as  her 
other  ante-nuptial  contracts  under  ss.  IS  and  15  of  the  same  Act.  As  to  the 
effect  of  the  intended  wife  being  an  infant,  see  the  note  to  Precedent  VL, 
infra^  p.  586. 

4.  Property  belonging  to  the  wife  for  her  separate  use  is  sometimes  excepted 
from  the  covenant :  but  this  is  a  mistake,  as  the  object  of  the  covenant  is  not 
merely  to  exclude  the  husband,  but  also  to  protect  the  wife  against  marital 
influence,  and  also  usually  to  provide  for  the  children  ;  and  if  the  exception  is 
extended,  as  it  logically  should  be,  to  property  made  separate  by  the  Act,  it 
would  practically  annul  the  covenant.  It  has  been  held,  however,  that  such  an 
exception  will  not,  unless  so  expressed,  extend  to  property  made  separate  by  the 
Act :  Be  Stonor,  24  Ch.  D.  195  ;  Be  WhUaker,  34  Ch.  D.  227. 

5.  The  covenant  usually  extends,  as  above,  to  contingent  interests  ;  if  this  is 

not  desired,  in  lieu  of  the  words  "  for  any  este  or  intt,  &C."  snbstitate 

"  for  an  absolutely  vested  &  indefeasible  este  or  intt  in  posson, 

revon,  or  remr."    As  to  estates  tail,  see  Hilher*  v.  Parkiruon,  25  Ch.  D.  200. 

6.  The  covenant  is  usually  confined  to  property  accruing  to  the  wife  during 
the  coverture  ;  and  would  unless  otherwise  expressed  be  held  to  be  so  confined, 
if  the  wife  survives  ;  but  if  the  husband  survives,  would  be  construed  as 
extending  to  any  property  coming  to  him  from  the  wife  after  her  death  which 
would  not  otherwise  be  caught  by  the  covenant :  FUlier  v.  Shirley^  43  Ch.  D. 
290  ;  Be  Coghlan,  [1894]  3  Ch.  77. 

7.  As  to  the  effect  of  the  wife*s  bankruptcy,  see  p.  467,  note. 

8.  The  covenant  should  not  be  so  worded  as  to  comprise  property  belonging- 
to  the  intended  wife  at  the  time  of  the  eettlementf  as  ad  valorem  duty  would 
then  be  payable  on  any  property  then  in  existence ;  but  if  it  is  restricted  to 
property  belonging  to  her  at  the  time  of  the  marriage,  or  afterwards  accruing, 
this  liability  is  avoided,  as  it  is  not  a  settlement  of  a  "  definite  and  certain " 
sum — it  differs  from  a  settlement  of  a  sum  to  which  the  settlor  is  contingently 
entitled,  as  in  Onslow  v.  Commueionere  of  Inland  Becenue^  [1891]  1  Q.  B.  239. 
An  extra  10«.  duty  is  in  any  case  payable  in  respect  of  the  covenant. 

(ff)  Property  acquired  by  the  woman  after  a  decree  for  judicial  separation  is 
not  acquired  during  the  coverture  :  Datoee  v.  Oreyke,  80  Ch.  D.  600. 

(J)  See  Be  DavieJt  (1897),  2  Ch.  204. 

(c)  Be  Bendy,  [1895]  1  Ch.  109,  discussed  39  Sol.  J.  326—342;  disapproved 
Finlay  v.  Darling  (1897),  1  Ch.  719. 
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&  except  ppty  pchased  for  value  by  the  sd,  wife,  &  except  any 
ppty,  as  to  wch  in  the  instrumt  under  wch  it  is  acquired  by  the 
sd,  wife,  an  iutention  is  expressed  that  it  shl  be  exempt  from 
this  psnt  covt  or  from  any  proven  of  a  like  nature  (a),  &  except 
moveable  chattels  or  effects  of  househd,  domestic,  or  psonal  use 
or  ornamt,  all  of  wch  excepted  ppty  it  is  hby  decid  shl  be  & 
remain  the  absolute  ppty  &  septe  este  of  the  sd,  wife,  &  except 
also  (6)  an  anny  or  other  este  or  intt  for  the  life  or  any  pt  of  the 
life  of  the  sd,  wife,  or  for  any  term  or  period  determinable  on 
her  death,  wch  it  is  hby  decld  shl  belong  to  the  sd,  wife,  for  her 
septe  use,&  durg  the  intd  coverture  witht  power  of  anticipon  (c), 
then  &  as  often  as  the  same  shl  happen  all  such  real  &  psonal 
ppty  (except  as  afsd)  shl  forthwith  at  the  expse  of  the  trust 
este  be  assured  or  transferred  by  the  sd,  ivife,  her  hrs,  exs,  or 
ads,  and  all  other  necy  pties  (if  any),  to  the  sd  trees  or  tree  (d), 


{a)  Schol field  v.  Spooner^  26  Ch.  D.  94.    In  some  cases  it  may  be  convenient 

to  insert  "  &  except  any   ppty  wch  if  bound  by  the  psnt  covt 

would  be  forfeited."  The  covenant  does  not  afEect  a  life  interest  forfeit- 
able on  alienation  so  as  to  cause  a  forfeiture.  Re  Crawahay^  [1891]  3  Ch.  176. 

{b)  In  the  exceptional  case  where  the  wife  does  not  take  the  first  life  interest  Variation 
in  her  own  property,  and  the  trusts  of  annuities,  &c.,  are  to  follow  the  trusts  of  aa  to 
such  property,  omit  the  above  exception  of  annuities.  &c.,  and  in  lieu  thereof  ^^^^^^ities, 

insert  in  the  trust  for  conversion  after  the  words,  "  as  shl  not  consist  of  wife  does 

moy,"  the  words,  "  or  of  an  anny  or  other  este  or  intt  for  the  life  ?^\^® 
of  the  sd,  wife,  or  for  any  term  or  period  determinable  on  her  interest 

death  "  ;  and  add  after  the  declaration  of  trust  and  before  the  trustees' 

indemnity  clause, "  &  upon  trust  that  the  sd  trees  or  tree  shl  pay 
&  apply  any  such  anny  or  other  este  or  intt  fur  the  life  of  the 
sd,  wife,  or  for  any  term  or  period  determinable  on  her  death 
as  afsd  to  the  pson  or  psons  for  the  pposes  &  in  the  mner  to 
whom  &  for  &  in  wch  the  income  of  the  sd  other  or  future 
acquired  ppty  of  the  sd,  wife,  the  trusts  whof  are  lastly  hiubfe 
decld  wd  for  the  time  being  be  payable  or  applicable." 

(f)  Where  the  wife  appoints  under  a  general  power  property  to  hereelf   Exception 
absolutely,  it  becomes  bound  by  the  covenant,  Eicart  v.  Ewart^  11  Hare,  276.   as  to 

If  it  is  desired  to  exclude  this,  add  "  &  except  any  ppty  Wch  is  or  shl   apnoint^^ 

be  subjt  to  any  absolute  power  of  apptmt  vested  in  the  sd,  wife,  ment. 
solely  or  jtly  with  the  sd,  husbd,  whether  such  power  shl  be 
exercised  or  not."     See  note  (<i),  p.  505. 

(d)  Where  brevity  is  desired,  the  following  may  be  substituted  for  the  rest  of  Short 
this  form  to  come  in  here :  "  upon  trusts  as  nearly  correspondg  with  ^^^"^' 
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Proviso 
limiting 


As  to 
multiply- 
ing 
chai*ges. 


Y«ri»tioii 
totruHiMof 


Variation 
providing 
for  wife's 
marrying 
again. 


upon  trust  that  the  sd  trees  or  tree  shl,  with  the  consent  in 
writg  of  the  sd,  husbd,  &  wife,  or  the  survor  of  them,  &  after 
the  dece  of  such  survor  at  the  discron  of  the  sd  trees  or  tree, 
(but  as  to  revy  ppty  not  until  it  falls  into  posson,  unless  it  shl 
appear  to  the  sd  trees,  or  tree  that  an  earlier  sale  wd  be  benefl), 
sell,  call  in,  &  convert  into  moy  such  pt  of  the  sd  ppty  as  shl 
not  consist  of  moy.  And  shl  stand  possed  of  the  moys  to  arise 
from  such  sale,  callg  in,  &  converaion,  &  of  such  pt  of  the  sd 
ppty  as  shl  consist  of  moy,  &  of  the  investmts  of  such  moys 
resply,  &  of  the  income  of  the  same  sevl  moys  &  investmts 
resply,  &  of  the  net  income  of  the  sd  real  &  psonal  ppty  until 
the  sale,  conversion,  &  callg  in  of  the  same  resply,  upon  the 
trusts,  &  subjt  to  the  powers  &  provons  hinbfe  decld  &  contd 
concerng  moys  &  investmts  formg  pt  of  the  wife's  fortune,  & 
the  income  thof  resply  (a) :  [Provd  always  that  under  the 

the  trusts  hby  decld  of  the  wife's  fortune  as  may  be,  &  so  that 
such  real  ppty  shl  be  impressed  with  a  trust  for  conversion  into 
moy,  &  be  settled  as  psonal  este."     Add  proviso  for  protection  of 

trustees  in  full  form. 
(^)  Where  any  annual  or  gross  sum  is  payable  or  raisable  out  of  or  chargeable 

on  t!»e  wife's  property,  say, "  but  not  SO  as  to  increase  the  sd  anny  or 
sum  of  £ "  or,  "  but  not  so  as  to  increase  or  multiply  chges 

or  powers  of  chging."  If  all  the  property  previously  settled  is  the 
husband's,  and  the  trusts  are  in  the  usual  form  giving  him  the  first  life  interest 
and  the  ultimate  reversion  in  default  of  issue,  the  trust  of  the  wife's  after-acquired 
pi"\i|H?rty  may  be  declared  by  reference  to  the  husband's  fortune,  with  the 

following  variations :— "  Save  &  except  that  the  sd,  wife,  shl  take 
tho  fii'^t  life  intt  for  her  septe  use  witht  power  of  anticipon  in 
\\w  sd  trust  premes,  the  trusts  of  wch  are  now  being  decld,  with 
iHiur  to  the  sd,  hushd,  in  case  he  shl  survive  her,  dui^  his  life, 
tuul  that  in  case  there  shall  be  no  child  of  the  sd  intd  marre, 
who»  lH»ing  a  son,  shl  attn  the  age  of  twenty-one  yrs,  or,  being  a 
(iu\u\  shl  attn  that  age  or  marry,  [with  such  consent  as  a&d] 
tlu»n  subjt  &  witht  prejudice  to  the  trusts  &  powers  hinbfe 
doold  vt  contd,  or  by  law  vested  in  the  sd  trees  or  tree  in  favour 
of  tho  sd,  wife,  &  husbd,  &  the  issue  of  the  sd  intd  marre,  the 
sjuuo  trust  premes  shl  be  held  In  trust,  &c.,"  continue 
vltlinate  trusts  of  wife  s  ppty ,  p,  481, /orm  XLiii. 

The  ttusts  are  sometimes  varied  so  as  to  make  provision  for  the  wife  marrjin^ 
agniii.  The  following  are  alternative  variations  for  this  purpose  to  be  intro- 
diu'iHl  at  this  point,  but  it  is  more  usual  to  provide  for  this  by  a  separate  clause. 

Sec  the  forms  Lxxix.  to  Lxxxi.  below.   "  Save  only  &  except  that  in 
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agrmt  or  provon  binbfe  contd  for  the  settlemt  of  the  other  &  liability  of 
after-acquired  ppty  of  the  sd,  wife,  the  sd,  hushdy  &  vrife,  resply,  and  wife. 
&  his  or  her  hrs,  exs,  &  ads,  shl  be  liable  for  his,  her,  or  their 
own  acts  &  defaults  only,  &  not  for  the  acts  &  defaults  of  any 
pson  or  psons  over  whom  he,  she,  or  they  resply  may  have  no 
control  at  law  or  in  equity]  (6):  Provd  always  that  the  sd  Proviaion 
trees  or  tree  shl  not  be  acctable  or  liable  in  respt  of  any  real  tee's  in- 
or  psonal  ppty  wch  may  become  subjt    to    the  sd  agrmt  or  <l«nmity. 
provon  for  the  settlemt  of  the  other  &  after-acquired  ppty  of 
the  sd,  wife,  unless  or  until  the  same  shl  have  been  actually 
assured,  pd,  or  transferred  to  them  or  him,  nor  for  omittg  to 
take  pcdgs  to  get  in  the  same  real  or  psonal  ppty,  or  any  \)t 
thof. 

Lxxix.  Provd  always,  &  it  is  hby  agrd  that  (c)  it  shl  be  Power  to 
Iful  for  the  survor  of  them,  the  sd,  huahd,  &  wife,  at  any  time  husband 
or  times  after  the  death  of  the  other  of  them,  &  eir  in  con-  ^^^  ^^® 


substiton  for  the  afed  trusts  &  powers  for  the  benefit  of  the 
child,  chin,  &  other  issue  of  the  sd  intd  marre,  there  shl  be 
oorrespondg  provons  for  the  child,  chin,  &  other  issue  of  the  sd, 
wife,  by  her  sd  now  intd,  or  any  subseqt  marre,"  or,  "  Save  only 
&  except  that  in  the  event  of  the  sd,  wife-,  survivg  the  sd, 
huahd,  &  marryg  again,  it  shl  be  Iful  for  her  by  any  deed  or 
deeds  exted  in  contemplon  of  such  subseqt  marre,  or  by  will  or 
codi,  exted  after  such  subseqt  marre,  to  direct  that  all  or  any 
pt  of  the  income  of  the  sd  other,  or  future-acquired  ppty  of  the 
sd,  wife,  hinbfe  agrd  to  be  settled,  or  of  the  trust  premes 
representg  the  same,  shl  be  pd  to  her  after-taken  husbd,  in  case 
he  shl  survive  her,  durg  his  life,  or  any  less  period,  &  subjt  to 
any  restrons  or  condons  she  may  think  fit,  &  by  the  same,  or 
any  other  deed  or  deeds,  will  or  codl,  to  appt  and  declare  any 
trusts  concerng  any  pt  or  pts  not  exceedg  in  value  at  the  time 
of  such  apptmt  takg  effect  one  [moiety]  of  the  capl  of  such 
last-mentd  ppty  &  premes  in  favour  of  the  child,  chin,  or  issue 
of  such  future  marre." 

(h)  This  proyiBO   may  be  desirable  as  a  protection  to  the   hosband  from 
liability  under  the  M.  W.  P.  A.  or  otherwise  ;  see  p.  605,  note  (r). 

(<?)  If  80  intended  add  here,  "  if  there   shl   be  not  more  than Variation. 

chin  of  the  sd  intd  marre,  who  being  sons  or  a  son,  shl  attn 
the  age  of  twenty-one  yrs,  or,  being  daurs  or  a  daur,  shl  attn 
that  age  or  marry." 
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or  of  both 
marriages 
(a). 


Variation. 


teraploD  of  or  after  any  future  marre  of  such  8urvor(6),  by  any 
deed  or  deeds,  revocable  or  irrevocable,  or  by  will  or  codl,  to 
direct  or  appt  that  one  moiety  (c),  or  any  less  pt  of  the  capl  & 
income  of  the  ppty  hinbfe  settled  on  the  pt  of  such  survor 
[inclusive,  in  the  case  of  the  sd,  wife,  of  any  ppty  becomg 
settled  by  virtue  of  the  agrmt  hinbfe  contd  for  the  settlemt  of 
her  other  or  future-acquired  ppty  {d)  ],  shl  from  &  after  the  dece 
of  the  sd  survor  be  withdrawn  wholly  or  partially,  as  the  case  may 
be,  from  the  operon  of  this  psnt  settlemt,  &  be  held  upon  such 
trusts  as  shl  be  decld  by  such  appmt  for  the  benefit  of  the  after- 
taken  husbd  or  wife  of  such  survor,  &  the  issue,  whether  chin  or 
more  remote,  of  such  survor  by  any  such  after- taken  husbd  or  wife, 
such  issue  to  be  born  &  take  vested  intts  within  21  yrs  after  the 
death  of  such  survor  [but  so  that  such  after-taken  husbd  or  wife  shl 
not  take  any  intt  exceedg  a  life  intt,  &  no  child  or  remoter  issue  of 
such  future  marre  shl  take  an  intt  vestg  earlier  than  his  or  her  age 
of  21  yrs  or  day  of  marre],  &  also  to  appt  &  direct  that  the  pt 
so  appted  as  last  a&d  of  the  capl  of  the  sd  ppty  shl  eir 
remain  vested  in  the  trees  or  tree  of  this  psnt  settlemt  or  shl 
in  case  &  when  &l  so  far  as  circes  may  admit  be  transferred  to 
any  other  psons  or  pson  as  trees  or  tree  for  the  ppose  of  such 
future  settlemt,  &  in  the  latter  case  to  make  such  proven  resptg 
the  apptmt  of  new  trees  as  may  be  thought  pper  (e) :  Pbovd 

(a)  If  the  child  taking  the  family  estate  is  excluded  from  the  benefit  of 
the  present  settlement,  as  in  form  xxxiv.,  the  references  in  this  fonn  to 
children  of  the  present  marriage  should  be  modified  to  meet  the  particular 
circumstances. 

The  possibility  of  the  surviving  husband  or  wife  remarrying  more  than 
once  has  to  be  borne  in  mind.  The  power  is  exercisable  only  after  the  death 
of  the  husband  or  wife,  so  that  it  would  not  be  available  in  case  of  a  divorce, 
and  the  validity  of  a  power  to  resettle  in  that  event  has  been  doubted,  see 
34  Sol.  J.  p.  40. 

(ft)  If  the  power  is  to  be  confined  to  one  of  the  parties,  say,  "  PrOVD, 

&c.,  that  if  the  sd shl  survive  the  sd &  marry  again, 

then  &  in  such  case  it  shl  be  Iful  for  the  sd at  any  time 

or  times  eir  in  contemplon  of  or  after  any  such  future  marre,  &c," 

The  other  consequential  alterations  wiU  be  obvious. 

(o)  If  the  amount  to  be  settled  is  to  depend  on  the  number  of  children  of 
the  present  marriage  or  of  both  marriages,  substitute  for  "  one  moiety," 

"  such  pt  as  is  hinafter  mentd." 

(d)  If  any  other  property  is  settled  by  reference  it  should  be  referred  to. 

(e)  If  the  amount  to  be  settled  depends  on  the  number  of  children  of  the 
present  marriage  add  here  : — 
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ALWATS  &  it  is  hby  agrd  that  the  power  hinbfe  contd  of  with- 
drawg  pt  of  the  sd  ppty  from  this  psnt  settlemt  &  any  apptmt 


"  Provd  always  &  it  is  hby  agrd  that  the  pt  of  the  capl  &  Variations 
income  of  the  sd  ppty  wch  may  be  withdrawn  from  this  psnt  Julount 
settlmt  &  appted  uuder  the  power  lastly  hinbfe  contd  shl  not  depends 
exceed  the  proportion  thof  [the  value]  hinafler  mentd,  that  is  to  o" c"iUdi-e*n 
say,  if  there  shl  be  three  or  more  chin  of  the  now  intd  marre,  who,  ofintended 
being  sons  or  a  son,  shl  attn  the  age  of  21  yrs,  or  being  daurs  or  or*botir 
a  daur  shl  attn  that  age  or  marry,  one  eql  fourth  pt  thof  [the  sum  »"arriagea. 

of  £ ],  &  if  there  shl  be  only  two  such  chin  one  eql  third  pt 

thof  [the  sum  of  £ ]  &  if  there  shl  be  only  one  such  child, 

A    moiety    thof   [the  sum  of    £ ].*'   If  the  amount  to  be  settletl 

18  to  depend  on  the  number  of  children  of  both  marriages,  insert  in  addition  to 
•or  in  lieu  of  the  last  clause  according  to  the  intention,  **  ProVD  ALSO  &  it 

is  hby  agrd  that  the  pt  of  the  capl  &  income  of  the  sd  ppty 
-wch  may  be  withdrawn  from  this  psnt  settlemt  &  appted  as 
^&d  shl  not  bear  a  greater  proportion  to  the  residue  of  the 
same  capl  &  income  than  the  no.  of  chin  of  any  such 
isubseqt  marre  or  marres  as  a&d  who  being  a  son  or  sons  shl 
^ttn  the  age  of  21  jts,  or  being  a  daur  or  daurs  shl  attn  that 
^ge  or  marry,  shl  bear  to  the  no.  of  chin  of  the  now  intd  marre, 
-who  being  a  son  or  sons  shl  attn  the  age  of  21  yTS,  or  being  a 
-daur  or  daurs  shl  attn  that  age  or  marry."  In  either  of  the  above 
<:ase8,  add,  "  Provd  ai^so  &  it  is  hby  agrd  that  any  such  apptmt 
^s  afed  may  be  made  while  it  shl  be  nncertn  whether  [or  to 
vhat  extent]   the   same    will   be   capable   of   taking    effect." 

\\t  the  amount  to  be  settled  depends  on  the  number  of  children  of  the  intended 

znarriage,  add,  "  Provd  ALSO  &  it  is  hby  agrd  that  in  case  at  the 
-time  of  any  such  apptmt  as  a&d  it  shl  be  uncertn  how  many 
•chin  of  the  sd  intd  marre  will  attn  the  age  of  21  yrs,  or  being 
<jaurs  marry  as  a&d,  the  amt  of  income  apptable  to  an  after-taken 
Lusbd  or  wife  as  afsd  shl  be  regulated  accordg  to  the  no.  of  chin  of 
the  sd  intend  marre  who  shl  for  the  time  being  &  from  time  to 
time  be  living  or  shl  have  died  after  attaing  vested  intts  a^j 
a&d  &  on  the  assumption  that  all  the  chin  for  the  time  being 

living  attn  vested  intts.**]  [If  the  amount  depends  on  the  number  of 
children  of  both  marriages,  substitute  for  the  last  clause,    "  PrOVD  ALSO  & 

it  is  hby  agrd  that  the  amt  of  income  apptable  to  an  after-taken 
husbd  or  wife  as  afsd  shl  be  regulated  accdg  to  the  no.  of  chhi 
of  the  sd  now  intd  marre  &  any  such  future  marre  or  marres 
as  afed  who  shl  for  the  time  being  and  from  time  to  time  be  in 
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no  child 
or  only 
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made  in  psuance  thof  shl  not  prejudice  the  power  of  advanoemt 
hinbfe  contd  in  favour  of  any  child  of  the  sd  now  intd  marre, 
wch  may  be  exercised  witht  regard  to  the  possibility  of  the  share 
of  such  child  becomg  ultimately  diminished  by  reason  of  any 
apptmt  made  or  to  be  made  under  such  power  of  withdrawal : 
Provd  also  that  subjt  &  witht  prejudice  to  any  such  apptmt 
or  apptmts  wch  may  be  made  as  afed,  the  ppty  of  wch  any  such 
apptmt  or  apptmts  shl  be  made  shl  remain  &  be  held  upon 
such  of  the  trusts,  &  subjt  to  such  of  the  powers  &  provons 
hinbfe  decld  &  contd  of  &  concerng  the  same  as  shl  be  subsistg 
&  capable  of  taking  effect  (a):  Provd  always,  &  it  is  hby  agrd, 
that  in  case  the  survor  of  them  the  sd,  hushd  &  wife,  shl  marry 
more  than  once  after  the  death  of  the  other  of  them,  &  in  case 
by  the  effect  of  any  apptmts  made  by  such  survor  under  the 
power  hinbfe  contd  for  enablg  him  or  her  to  make  apptmts  in 
favour  of  a  future  husbd  or  wife,  &  the  issue  of  a  future  marre, 
more  than  one  moiety  (6)  of  the  capl  or  income  of  the 
ppty  hby  settled  on  the  pt  of  such  survor  [inclusive  in  the 
case  of  the  sd,  wife,  of  any  ppty  becomg  settled  by  virtue  of 
the  agrrat  hinbfe  contd  for  the  settlemt  of  her  other  or  after- 
acquired  ppty  (c)],  wd  but  for  this  psnt  provo  become  vested  in 
or  payable  to  any  pson  or  psons  other  than  the  issue  of  the  sd 
intd  marre,  the  apptmts  so  made  shl  be  void  to  the  extent  of 
such  excess,  &  shl  as  betn  themselves  have  priority  accdg  to 
their  respive  dates. 

Lxxx.  Provd  always,  &  it  is  hby  agrd,  that  in  case  the  sd, 
wife,  shl  survive  the  sd,  huahdy  &  there  shl  be  not  more  than 
one  child  of  the  sd  intd  marre  who  shl  attn  a  vestd  intt  in  the 
sd  trust  premes  under  the  trusts  hinbfe  decid,  it  shl  be  Iful  for 
the  sd,  wife,  at  any  time  after  the  dece  of  the  sd,  husbd,  but 

existce  or  shl  have  died  after  attng  vested  intts  as  afsd  &  on 
the  assumption  that  all  such  chin  as  shl  for  the  time  being  be 
in  existce  as  afsd  attn  vested  intts  &  that  no  more  chin  of  any 
such  future  marre  will  be  born."] 

(a)  See  p.  482,  note  (r),  as  to  the  importance  of  appointing  under  the  powere 
in  the  ultimate  trusts  of  the  wife's  fortune  in  the  settlement  made  on  her  first 
marriage. 

(ft)  Or,  "  such  proportion  as  a&d." 
((?)  See  note  (d),  p.  510. 

(d)  This  may  be  varied  according  to  the  number  of  children  of  the  intended 
marriage,  as  in  the  notes  to  form  LXXIX.,  p.  511. 
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subjt  &  witht  prejudice  to  any  irrevocable  apptmt  made  under 
the  power  [eir  of  the  powers]  hinbfe  contd  of  makg  apptmts  in 
favour  of  the  issue  of  the  sd  intd  marre,  by  any  deed  or  deeds, 
revocable  or  irrevocable,  or  by  will  or  codl  exply  referrg  to 
this  power  or  the  ppty  subjt  thto  (e),  to  appt  any  pt  of  the 
wife's  fortune  [inclusive  of  any  ppty  becomg  settled  by  virtue 
of  the  agrmt  hinbfe  contd  for  the  settlemt  of  her  other  & 
future-acquired  ppty],  not  exceedg  one  moiety  thof,  to  be 
transferred  to  any  pson  or  psons  whomsr,  Sm  in  such  inner,  & 
in  trust  for  such  pson  or  psons,  &  for  such  pposes  in  all  respts 
as  the  sd,  vdfe,  shl  think  fit :  Add  the  two  last  proves  but  one 
at  the  eTid  of  form  Lxxix. 

Lxxxi.  Provd  always,  &  it  is  hby  agrd  that  notwg  anythg  Power  to 
hinbfe  contd,  it  shl  be  Iful  for  the  sd,  wife,  [by  any  deed  exted  to'app^t 
prior  to,  &  in  contemplon  of  any  marre,  or]  by  will  or  codl,  to  life  ^^' 
appt  unto  or  for  the  benefit  of  any  husbd  who  may  survive  surviv- 
her  (gr),  an  intt  for  the  life  of  such  husbd,  or  any  less  intt  in  {J^^i^^^^'x 
the  wife's  fortune  [inclusive  of  any  ppty  becomg  settled  by 
virtue  of  the  agrmt  hinbfe  contd  for  the  settlemt  of  her  other 
&  future-acquired  ppty],  or  in  any  pt  thof,  to  commce  from  the 
dece  of  the  sd,  wife,  to  be  subjt  to  such  condons  &  restrons  as 
she  may  think  fit,  and  that  in  the  event  of  any  such  apptmt 
being  made,  the  intt  wch  shl  be  so  appted  unto  or  for  the 
benefit  of  such  survivg  husbd,  shl  take  effect  in  precedce  of  & 
priority  over  the  trusts  &  provons  hinbfe  decld  &  contd  of  & 
concerng  the  sd  trust  premes  after  the  dece  of  the  sd,  vrife, 
&  80  that  the  power  of  advcemt  hrin  contd  in  favour  of  the 
chin  [or  issue]  of  the  sd  intd  marre  shl  not  be  exercised  after 
such  apptmt  shl  have  been  made  so  as  to  affect  the  intt  of  such 
husbd  witht  his  consent  in  writg. 

l^xxxii.  Provd  always,  &  it  is  hby  agrd,  that  in  case  any  Power  to 
preferential  rt  to  take  or  subscribe  for  any  new  or  other  shares  ^^uisl? 
or  stk  in  any  rly  or  other  Co  shl  be  offered  to  the  sd  trees  or  preferen- 
tree,  as  holdg  any  shares  or  stk  in  such  Co  for  the  time  being  to  tiSw 
subjt  to  the  trusts  of  these  psnts,  it  shl  be  Iful  for  the  sd  trees  f^^  ^^^ 

— — tenant  for 

(O  See  ante,  Vol.  L  p.  93,  note  ;  p.  634,  note.  ^^^®  ^^^' 

C/)  See  clause  LXXix.,  p.  509. 

(^)  As  to  the  effect  of  divorce   after  exercising  such  a  power  as  this,  see 
Bnllmore  v.  Wynter,  22  Ch.  D.  619  ;  Re  Morries(»i,  40  Ch.  D.  30. 
(A)  This  is  often  a  useful  power. 

K.E. — VOL.   11.  33 
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Provision 
for  raising 
costs  of 
settle- 
ment, 
kc.  (a). 


Clause 
putting 
infant  wife 
to  her 
election  to 
confirm 
settle- 
ment {b). 


or  tree,  in  their  or  his  discroD,  to  renounce  or  to  relinquish 
the  benefit  of  such  preferential  rt  eir  absolutely,  or  in  favour 
of  the  pson  for  the  time  being  entled  to  the  income  of  the  sd 
shares  or  stk,  to  the  intent  that  such  pson  may  have  the  benefit 
thof,  or  orwise  to  subscribe  for  such  new  or  other  shares  or  stk, 
or  any  pt  thof,  &  to  dispose  of  or  transfer  the  same,  or  the  title 
thto,  &  every  prem  or  profit  arisg  thfrom  shl  be  held  &  applied 
by  the  sd  trees  or  tree  as  if  the  same  were  income  arisg  firom 
the  sd  shares  or  stk. 

LXXXIIL  PROVD  ALWAYS,  &  it  is  hby  agrd  that  the  sd  trees 
or  tree  shl  with  all  convenient  speed  raise  by  the  sale  of  a  sufit 

pt  of  the  sd ,  &  pay  [the  costs  of  the  marre  outfit  of  the  sd, 

wife,  Sm  the  expses  connected  thwith,  &]  the  costs  &  expses 
of  the  negotion,  preparon,  &  exon  by  all  pties  of  these  psnts 
[&  of  the  indre  of  even  date  hwith,  &  the  deed  poll,  bearg  date 
the  day  bfe  the  date  hrof,  hinbfe  resply  recited  or  refd  to]. 

LXXXiv.  pRovD  ALWAYS,  &  it  is  hby  agrd  [&  the  sd,  huLsbd, 
doth  hby  covt  with  the  sd,  trees]  that  the  sd,  wifey  shl,  upon 
attaing  the  age  of  twenty-one  yrs,  or  at  any  time  thrafter  upon 
the  reqt  in  writg  of  the  sd  trees  or  tree,  or  any  pson  inttd  in 
the  sd  trust  premes,  exte  &  do,  at  the  expse  of  the  trust  este,  all 
such  deeds,  instrumts,  acts,  &  things  as  may  be  necy  or  pper  for 
effectually  confirmg  the  settlemt  in  td  to  be  hby  made,  &  vestg 

in  or  transferrg  to  the  sd  trees  or  tree  the  sd  &  premes 

intd  to  be  hby  settled,  &  all  other  ppty  intd  to  be  hby  settled 
by  the  sd,  vjife,  wch  wd  be  bound  by  the  agrmts  &  provons 
hinbfe  contd,  if  the  sd,  wifey  had  now  attned  the  age  of  twenty- 
one  yrs,  to  the  satisfon  of  the  sd  trees  or  tree,  whose  decision  as 
to  whether  or  not  this  condon  has  been  effectually  complied 


Costs  of 
settle- 
ment. 


(a)  Unless  otherwise  arranged,  the  costs  of  the  settlement  are  according  to 
osage  payable  by  the  husband,  whether  the  wife  is  of  age  or  an  infant  (see 
Helpi  ▼.  Clayton,  17  C.  B.  N.  S.  55S).  It  has  been  doubted  whether  the 
husband's  liability  may  not  be  altered  by  the  provisions  of  the  M.  W.  P.  A^ 
1882,  8.  14,  as  to  his  liability  for  the  wife's  antenuptial  debts,  see  Ds  SUiepooie 
V.  De  Staopoole,  37  Ch.  D.  139  ;  as  to  the  wife's  liability,  see  s.  13.  If  any 
question  is  likely  to  arise,  or  it  is  desired  to  relieve  the  husband,  the  insertioin 
of  the  above  clause  may  be  expedient.  As  to  the  right  of  the  solicitor  to  a  lien 
for  the  costs,  see  Re  Lawraiioe,  [1894]  1  Ch.  656. 

ifi)  See  note  to  Precedent  YI.,  p.  536.  This  clause  must  of  course  be  adapted 
to  the  provisions  of  the  particular  settlement.  See  also  a  form  of  covenant  by 
the  husband  that  the  wife  shaU  make  or  confirm  a  settlement  on  attaining 
twenty-one,  p.  540,  note. 
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with  shl  be  conclusive,  &  in  the  event  of  the  refusal  or  neglect 
of  the  sd,  wife,  so  to  do  upon  such  reqt  as  afisd,  she  shl  thence- 
forth be  deprived  of  all  benefit  hrunder,  &  the  income  &  capl 
of  the  sd  trust  premes  hby  settled  or  agrd  to  be  settled  by  the 
sd,  husbd,  [&  father  ofhuahd  or  tvife,  or  as  the  case  may  be"]  shl 
be  held  upon  the  trusts  &  for  the  pposes  upon  &  for  wch  jbhe 
same  wd  for  the  time  being  be  held  if  the  sd,  tvife,  were  then 
dead  [witht  havg  exercised  any  genl  power  of  apptmt  over  any 
of  the  trust  premes  hby  settled  or  agrd  to  be  settled  as  last  afed 
binbfe  given  to  her  the  sd,  m/e]. 

Lxxxv.  Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Ifiil  Power  for 
for  the  sd  trees  or  tree  to  determine  whether  any  moy  shl  for  gettle 
the  pposes  of  these  psnts  be  considered  as  capl  or  income,  &  questionii^ 
out  of  what  pt  of  the  sd  trust  premes,  &  whether  out  of  income 
or  capl,  any  expses,  outgoings  or  losses  shl  or  ought  to  be  pd, 
&  also  to  apportion  as  they  or  he  shl  think  fit  any  funds  subjt 
to  different  trusts  wch  may  have  become  blended  (c)  ;  AND  TO 
determine  all  questions  &  mres  of  doubt  arisg  in  the  exon  of 
the  trusts  of  these  psnts,  &  that  every  such  determon,  whether 
made  upon  a  question  actually  raised  or  implied  in  the  acts  or 
pcdgs   of  the  sd  trees    or   tree  shl  be   conclusive,  &  bind  all 
peons  intted  under  these  psnts :  [And  the  sd  trees  or  tree  shl  To  r^m- 
have  also  full  power  to  settle  all  accts  &  to  compromise,  com-  2JtUe  "** 
pound,  abandon,  or  refer  to  arbitron,  any  actions,  pcdgs,  dis-  accounts, 
putes,  claims,  demands,  &  things  relatg  to  the  trust  premes,  & 
to  accept  any  secy  real  or  psonal  for  any  debts  or  any  ppty 
claimed,  &  to  exte  &  enter  into  reles,  agrmts,  &  other  instrumts, 
&  to  do  all  other  things  pper  for  any  such  ppose,  witht  being 
responsible  for  loss  occasd  thby  (c2)]. 

LXXXVL  Provd  always,  &  it  is  hby  agrd  that  the  sd  trees  Special 

power  to 

((t)  Where  two  trust  fands  were  inextricably  mixed,  and  a  large  profit  had 
arisen  on  mvestmeats^  the  profit  was  apportioned  :  Stoddart  v.  Savile^  38  SoL  J. 
79.    See  Edinburgh  {ProvoH  of)  v.  Lord  AdtooaU^  4  App.  Cas.  823. 

{S)  The  T.  A.,  1893,  s.  21,  gives  to  two  or  more  trustees  acting  together,  or  a   Statutory 
sole  acting  trustee  where  a  sole  trustee  is  authorised  to  execute  the  trusts,  large   powers  of 
powers  (unless  a  contrary  intention  is  expressed  or  indicated),  similar  to  those   settling 
in  this  bracket,  which  may  therefore  be  omitted.    The  power  in  the  text  may   accounts, 
be  useful  in  case  of  questions  as  between  tenant  for  life  and  remainderman  as 
to  the  right  to  bonuses  or  extraordinary  profits  on  shares  (as  to  which  see  Lewin 
on  Trusts,  p.  834,  Be  AUbury,  45  Ch.  D.  237)  ;  and  as  to  how  expenses  or 
losses  should  be  apportioned,  see  Re  ffengler^  [1893]  1  Ch.  586  ;  Re  Bennett^ 
40  Sol.  J.  355. 

38   2 
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trustees 
to  settle 
accounts, 
&c. ,  as  to 
reversion- 
ary inte- 
rests (a). 


Special 
power  to 
trustees  to 


or  tree  shl  have  full  powers  of  settlg  &  approvg  all  accts,  & 
executg  &  doing  all  reles  &  things  relatg  to  the  trust  premes 
as  fully  &  eflFectually  as  if  they  or  he  were  absolute  owners  or 
owner,  &  so  as  effectually  &  completely  to  dischge  &  exonerate 
all  acctable  pties  from  all  liability  in  respect  of  any  mres  comg 
within  the  scope  of  any  such  rele :  And  the  sd  trees  or  tree 
may  agree  or  ascertain  the  share  (origl  &  accrug)  &  premes 
hinbfe  assned,  or  any  pt  or  pts  thof,  at  such  amt  or  value  as 
they  or  he  shl  think  fit,  &  may  accept  in  or  towards  satisfon 
thof  at  the  market  or  current  value,  or  upon  any  valuon  or 
estimate  of  value  wch  they  or  he  shl  think  fit,  any  stks,  funds, 
shares,  or  sees,  whether  of  the  description  hinbfe  authorised 
to  be  taken  as  investmts  or  not,  &  may  allow  any  dedons  for 
duty,  expses,  or  on  any  other  acct  whatsr  wch  may  be  deemed 
pper  or  reasble  (whether  the  allowce  thof  can  be  legally 
required  or  claimed  or  not) :  And  further  that  the  sd  trees  or 
tree  shl  not  be  under  any  obligon  to  require  the  callg  in  or  re- 
investmt  of  any  portion  of  the  premes  held  upon  the  trusts  of 
the  sd  settlemt  of,  &c.,  or  of  the  sd  will  of  the  sd  X.  resply,  wch 
is  not  or  shl  not  be  in  an  authorised  state  of  investmt  accdg  to 
the  trusts  applicable  thto  resply,  unless  reqted  so  to  do  in 
writg  by  the  sd,  husbd  &  wife,  or  the  survor  of  them,  &  shl  not 
be  liable  for  any  loss  wch  may  be  incurred  by  the  omission  so 
to  do,  it  being  hby  dcld  that  in  order  to  obviate  any  question 
in  this  respt  the  sd,  hushd  &  wife,  hby  exply  approve  of  & 
adopt  the  psnt  mode  of  investmt  of  the  sd  premes  held  upon 
the  trusts  of  the  same  settlemt  &  will  resply  as  specified  in  the 
sd  schedule  to  these  psnts  (6). 

Lxxxvii.  Provd  always,  &  it  is  hby  agrd  that  if  any  hds  or 
share  or  shares  of  hds  devised  by  the  sd  will  in  trust  for  sale 


As  to 

stipulation 
condoning 
breaches  of 
trust. 

Judicial 
Trustees 
Act. 


(a)  This  clause  would  sometimes  be  useful  in  a  settlement  of  a  reversion ; 
and  its  provisions  are  only  partially  covered  by  the  statutory  provisions  referred 
to  in  the  last  note. 

(b)  A  stipulation  of  this  kind  for  condoning  breaches  of  trust  might  not  be 
upheld  if  there  were  reason  for  supposing  that  it  was  obtained  by  undue 
influence :  see  Hamilton  v.  MohuUy  1  P.  W.  118.  It  is  sometimes  desirable 
to  obtain  a  formal  release  of  past  breaches  of  trust  by  a  separate  deed.  As  to 
the  jurisdiction  of  the  Court  to  excuse  breaches  of  trust,  see  the  Judicial 
Trustees  Act,  1896  (59  k  60  Vict.  c.  85),  s.  8.  Re  Turner  (1897),  1  Ch.  536 ; 
Be  Kay  (1897)  2  Ch.  518;  Re  Stuart,  ib,  583;  Perrins  v.  Bellamy  (1898), 
2  Ch.  521 ;  Re  Grltidey,  [1898],  2  Ch.  698 ;  Re  Barker,  46  W.  R.  296. 
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as  afsd,  of  wch  the  proceeds  of  sale  or  any  pt  thof  wd  become  accept 
subjt  to  the  trusts  of  these  psnts,  shl  be  retained  by  the  trees  lieu  of 
or  tree  of  the  sd  will  unsold,  &  the  trees  or  tree  of  these  psnts  "^pney  to 
shI  think  it  desirable  that  the  same  shl  in  lieu  of  being  sold  be  under  a 
conveyed  or  assured  by  the  trees  or  tree  of  the  sd  will  to  &  ^^  ^^ 
among  the  psous  entled  under  the  sd  will,  whether  by  way  of 
parton  or  in   undivided  shares,  &  whether  or  not  chged  with 
any  sum  for  equality  of  parton  or  orwise,  it  shall  be  Iful  for 
the  sd  trees  or  tree  of  these  psnts  to  take  &  accept  such  convce 
or  assurce  (as  regards  the  share  of  the  sd,  settlor),  in  satisfon 
of  the  raoys  to  arise  under  such  trust  for  sale  as  afsd,  wch  wd 
be  subjt  to  the  trust  of  these  psnts  or  any  pt  thof:  And  in 
such  case  the  hds  or  share  of  hds  wch  shall  be  so  conveyed 
or  assured  to  the  sd  trees  or  tree  of  these  psnts  shl  be  held  by 
them  c»r  him  (c)  upon  trust,  with  the  consent  in  writg  of  the 
sd,  hushd,  &  wife,  or  the  survor  of  them,  &  after  the  dece  of 
such   survor   at   discron   to   sell  the  same,  or  in  case  of  any 
undivided  share  or  shares  to  concur  with  the  owners  or  owner 
of,  or  psons  or  pson  havg  power  in  that  behalf  over  or  in  relon 
to  any  other  share  or  shares  in  sellg  the  same,  &  the  sd  trees 
or  tree  shl,  out  of  the  moys  arisg  from  any  such  sale,  pay  the 
costs  of  such  sale  or  orwise  incurred  in  respt  of  the  premes, 
&  shl  hold  the  residue  of  such  moys  &  investmts  thof,  &  the 
rents  &  profits  of  such  hds  or  share  or  shares  thof  until  sale 
upon  the  trusts,  &  subjt  to  the  powei*s  &  provons  hinbfe  decld 
&  contd  concerng  the  moys  (arisg  under  the  afsd  trust  for  sale) 
hby  settled,  &  the  investmts  &  income  thof  resply,  or  such  of 
the  sd  trusts,  powers,  &  provons  as  shl  be  subsistg  or  capable 
of  takg  effect.     Powers  to  trees  of  Tnanagemt,  leasg,  &c.,  until 
sale,  pp.  496  to  502,  mutatis  mutandis. 

Lxxxviii.  Provd  always,  &  it  is  hby  agrd  that  the  rect  Trustees* 
of  the  sd  trees  or  tree  for  the  pchase-moys  of  any  ppty  hby  Jiau^^fei) 

(e)  If  land  is  settled  in  trust  for  sale  by  the  same  deed,  the  form  may  proceed   Variation 

as  follows,  "  upon  the  trusts  &  subjt  to  the  powers  &  provons  where  land 
hinbfe  decld  &  contd  concerng  the  hds  hby  assured  or  such  of  trust  for 
the  sd  trusts,  powers,  &  provons  as  shl  be  subsistg  or  capable  of  sale, 
taking  eflFect." 

(<l)  The   Receipt   Clause,  the  Power  to  Appoint  New  Trustees,  and  the   ^g  to  the 
Trustees*  Indemnity  and  Reimbursement  Clauses  may  be  and  almost  invariably   trustee 
are  omitted  in  reliance  on  the  statutory  provisions  ;  see  as  to  the  Receipt  clause   clauses. 
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directed  or  authorised  to  be  sold,  or  for  any  other  moys,  stks, 
funds,  shares,  sees,  or  investmts,  pd,  delivered,  or  transferred  to 
them  or  him  by  virtue  of  these  psnts,  or  in  the  exon  of  the 
trusts  or  powers  hrof,  shl  effectually  dischge  the  pson  or  psons 
paying,  deliverg,  or  transferrg  the  same  thfrom,  &  from  being 
bound  to  see  to  the  applicun,  or  being  answerable  for  the  loss 
or  misapplicon  throf. 
Power  to  Lxxxix.  Provd  ALWAYS,  &  it  is  hby  agrd  that  if,  &  so  often 
new'^-  *^>  *^®  ^  trees  hby  constituted,  or  any  of  them,  or  any  tree  or 
tees  (a).  trees  appted  under  this  psnt  power,  or  by  any  ct,  shi  die  or 
remain  out  of  the  United  Kingdom  for  more  than  twelve  calr 
months,  or  desire  to  be  dischged  from,  or  refuse  or  become 
unfit  or  incapable  to  act  in  the  trusts  of  these  psnts,  it  shl  be 
Ifiil  for  the  sd,  hxishd,  &  wife,  or  the  survor  of  them,  &  after 
the  death  of  such  survor  for  the  survivg  or  continug  trees  or 
tree  for  the  time  being  (&  for  this  ppose  any  retirg  or  refusg 
tree  shl,  if  wilFg  to  act  in  the  exercise  of  this  power,  be  con- 
sidered a  continug  tree),  or  for  the  psonal  repves  or  repve  of  the 
last  survivg  or  continug  tree,  to  appt  a  new  tree  or  trees  in  the 
place  of  the  tree  or  trees  so  dying  or  remaing  out  of  the  United 
Kingdom  or  desirg  to  be  dischgd,  or  refusg  or  becomg  unfit  or 
incapable  to  act  as  afsd  :  And  upon  every  such  apptmt  the  no. 
of  trees  may  be  increased  or  diminished,  but  not  to  less  than 
two,  &  upon  every  such  appmt  the  trust  ppty  shl,  as  soon  as 
circes  will  admit,  be  transferred  to  or  vested  in  the  trees  or  tree 
for  the  time  being,  but  every  new  tree  may,  as  well  bfe  as  after 
the  trust  ppty  shl  have  been  so  transferred,  or  vested,  exte  all 
the  trusts  &  powers  of  these  psnts  in  the  same  mner  as  if  he 
had  been  hby  constituted  a  tree. 

the  T.  A.,  1893  (56  k  57  Vict.  c.  63),  8.  20,  making  the  receipt  of  any  trustees  or 
trustee  a  sufficient  (discharge  for  any  money,  securities  (including  stocks,  funds, 
and  shares,  see  s.  50),  or  other  personal  property  or  effects  payable,  transferable 
or  deliverable  to  them  or  him  under  any  trust  or  power.  As  to  the  power  to 
appoint  new  trustees,  the  retirement  of  trustees,  and  the  vesting  of  trust 
property  in  trustees,  see  the  T.  A.,  1898,  ss.  10,  11, 12  ;  the  last  of  which  sects, 
applies  only  to  deeds  executed  after  the  31st  of  December,  1881.  And  as  to  the 
Indemnity  and  Reimbursement  Clauses,  see  the  T.  A.,  1893,  s.  24.  See  further, 
Ellis  on  the  Trustee  Act,  1893.  But  a  short  clause  or  clauses  modifying  or 
supplementing  the  statutory  provisions  will  generally  be  required,  see  pp.  519, 
521 ,  forms  xc.  and  xc  v.  It  may  occasionaUy  be  proper  to  insert  the  full  clauses 
when  the  trust  property  is  situate  abroad,  where  there  may  be  no  enactments 
con*esponding  to  those  above  referred  to. 
(a)  See  last  note,  and  next  page,  note  (ft). 


CLAUSES.  519 

xc.  And  it  is  hby  aged  &  decld  that  the  power  of  apptg  Clause 
new  trees  of  these  psnts  shl  be  vested  in  the  sd,  huabd,  &  mife,  JJSSItal  to 
durg  their  jt  lives,  &  the  survor  of  them  durg  his  or  her  life  (c).  J^®  ^^^^^' 

of  appoint- 
ed) The  power  in  the  T.  A.,  1898,  s.  10  (1),  provides  for  the  caae  of  a  trustee  ing  n«^ 
djing,  remaining  out  of  the  kingdom  for  twelve  months,  desiring  to  be  dis-  ^J?***** 
charged,  refusing  or  becoming  unfit  or  incapable  ;  and  the  power  is  given  to  the      ^' 
person  or  persons  nominated  for  the  purpose  by  the  instrument  creating  the  Statutoyr 
trust,  or  if  there  ia  no  such  person,  or  no  such  person  able  and  willing  to  act,  Fnnointinir 
then  to  the  surviving  or  continuing  trustees  or  trustee  or  the  personal  repre-  Qew  trus- 
«entatives  of  the  last  surviving  or  continuing  trustee  (which  includes  a  refusing  tees, 
or  retiring  trustee  if  willing  to  act,  sub-s.  4).     Power  is  given  by  sub-s.  (2)  (a) 
And  (c)  to  increase  or  reduce  the  number,  but  not  in  general  to  less  than  two. 
The  Act  also  by  s.  1 1  enables  a  trustee,  where  there  are  more  than  two  trustees, 
with  the  consent  of  his  co-trustees  and  such  other  person,  if  any,  as  is  em- 
powered to  appoint  trustees,  to  be  discharged  without  any  new  trustee  being 
appointed  in  his  place ;  and  by  s.  12,  enables  the  trust  estate  (with  certain 
exceptions)  to  be  vested  on  an  appointment  of  new  trustees  by  the  declaration 
of  the  appointor  without  a  conveyance.    The  Act  also,  by  s.  10,  sub-s.  2  (b)} 
gives  power,  on  an  appointment  of  new  trustees,  to  appoint  separate  sets  of 
trustees  for  different  parts  of  the  property  held  on  distinct  trusts ;  a  useful 
power  under  wills,  but  not  often  required  under  settlements.    As  to  various 
points  arising  under  these  enactments,  see  Vol.  I.,  Appointments  of  ksw 
TRUSTEES.    As  to  the  power  of  the  Court  to  appoint  a  judicial  trustee,  see  the  Judicial 
Judicial  Trustees  Act,  1896  (59  k  60  Vict.  c.  35),  s.  1 ;  a  beneficiary  is  not  entitled  Trustees 
as  of  right  to  the  appointment  of  a  trustee  under  the  Act :  Re  Rateliff^  [1898]   -^^^ 
2  Ch.  362. 

(ff)  This  is  the  usual  power  in  personalty  settlements,  but  it  is  sometimes   Varia- 

vested  in  "  the  psou  or  psons  in  whom  the  sd  power  is  vested  by  *^^""' 
the  statute  in  that  behalf  with  the  consent  of  the  sd,  huahd,  Sz 
wife,  durg  their  jt  lives  &  of  the  survor  of  them  durg  his  or  her 
life,  &  after  the  dece  of  such  survor  at  their  or  his  discron,"  or  in 
"  the  ed  A.  durg  his  life  &  after  his  death  in  the  pson,  if  of  full 
age,  for  the  time  being  entled  to  the  income  of  the  sd  trust 
premes  hby  settled,  &  in  case  there  shl  be  no  such  pson,  then  in 
the  pson  or  psons  in  whom  the  sd  power  is  vested  by  the 
statute  in  that  behalf" 

The  following  is  occasionally  added :— "  PboVD  ALWAYS  &  it  is  the 

express  intention  of  the   pties  hto  that  whenever  a  vacancy 

shl  happen  in  the  no.  of  the  trees  of  these  psnts  by  death  or 

any  other  means,  a  new  tree  or  new  trees  shl  be  forthwith 

appted  to  fill  such  vacancy  so  that  the  no.  of  the  actg  trees  shl 

never   be   less  than   three."     If  thought  fit,  add,  "  Peovd   nevs 

that  all  acts  &  pcdgs  on  the  pt  of  the  trees  or  tree  for  the  time 

being   of   these  psnts,  shl   be   valid    &    bindg    on    all  pties, 

notwg  that  the  no.  of  the  actg  trees  may  be  less  than  three.*' 
See  other  forms  in  Wills. 
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The  same        xci.  And  IT  IS  HBY  AGED  &  decld  that  the  power  of  apptg  a 

settlor  ia     ^©w  tree  or  trees  in  the  place  of  the  sd  M-,  or  of  any  tree  or 

S  *nL^*^    trees  succeedg  to  his  place,  shl  be  vested  in  the  sd  A,  durg  his 

of  the         life,  &  after  his  dece  in  the  sd  B.  if  survivg  durg  her  life,  & 

noSnated  ^^^^  ^^^  power  of  apptg  a  new  tree  or  trees  in  the  place  of 

by  him  or   the  sd  N.,  or  of  any  tree  or  trees  succeedg  to  his  place,  shl 

be  vested  in  the  sd  B.  durg  her  life,  &  after  her  dece  in  the  sd 

A.  if  survivg  durg  his  life. 

Power  to         xcii.  And  IT  IS  H6T  AGED  &  decld  that  the  pson  or  psons  for 

aSSti"*  al   ^^^  *'™®  beiDg  entld  to  appt  a  new  tree  or  new  trees  of  these 

trnstee.       psnts  may  from  time  to  time  (notwg  that  no  case  for  apptg  a 

new  tree  may  exist)  appt  any  pson  or  psons  to  be  a  tree  or 

tress  of  these  psnts  jtly  with  the  continug  trees. 

Power  to         xciii.  Peovd  ALWAYS,  &  it  is  hby  agrd  &  decld  that  if  any 

trastee        ^^^  ^^l  ^^  ^^7  ^^^^  ^  desirous  of  withdrawg  &  being  dischged 

to  retire      fi^m  i}^q  trusts  of  these  psnts  it  shl  be  Iful  for  him  so  to  do  by 

trastee-       writg  under  his  hand  given  to  the  sd,  husbd,  &  vnfe,  or  to  the 

ship  (a),      survor  of  them,  &  after  the  death  of  both  of  them  to  the  other 

trees  or  tree  for  the  time  being,  &  such  notice  shl  operate  as 

an  effectual  relinquishmt  of  the  trust,  &  the   tree   givg  the 

same  shl  thrupon  cease  to  be  a  tree  to  all  intents  &  pposes 

except  as  to  the  acts  &  deeds  necy  for  the  pper  vestg  of  the 

trust  este,  funds  &  premes  in  the  continug  trees  or  tree,  or 

orwise  as  the  case  may  require,  wch  shl  be  exted  &  done  at  the 

expse  of  the  trust  este. 

•TmBtecs'         xciv.  Peovd  ALWAYS,  &  it  is  hby  ^grd  that  the  trees  for  the 

imd  reSm^  time  being  of  these  psnts  shl  be  resply  chgeable  only  for  such 

bnrsemcnt  moys  &  secs  as  they  shl  resply  actually  rece,  notwg  their  resply 

e  auses    ;.  gjg^g  ^^y  p^^^  f^j.  ^j^g  gjj^^  ^f  conformity,  &   shl  resply  be 

answerable  &  responsible  only  for  their  own  respive  acts,  rects, 
omissions,  neglects,  &  defaults,  &  not  for  those  of  each  other^ 
nor  for  any  banker,  broker,  auctioneer,  or  other  pson  with  whom 
or  into  whose  hands  any  trust  moys  or  secs  shl  be  deposited  or 
come,  nor  for  [pchasg  or]  lendg  on  the  secy  of  hds  with  leas 
than  a  marketable  title  (c),  nor  for  the  insufficiency  in  title  or 

As  to  right       (^)  This  clause  enabling  a  trastee  to  retire  as  of  right  at  the  expense  of  the 
of  trustee     trust  estate,  without  the  appointment  of  a  new  trustee,  and  without  the  consents 
to  retire.      required  bj  the  T.  A.,  1893,  s.  11,  is,  of  course,  very  unusual ;  see  Lewin  on 
Trusts,  p.  765. 

(b)  See  above,  p.  617,  note  (J). 

(c)  Trustees  are  now  empowered  to  dispense  with  production  of  the  lessor^a 
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deficiency  in  value  of  any  investmts,  nor  for  any  other  loss, 
unless  the  same  shl  happen  through  their  own  wilful  default 
resply :  And  also  that  the  sd  trees  or  tree  for  the  time  being 
may  reimburse  themselves  or  himself,  or  pay  &  dischge  out  of 
the  trust  premes  all  expses  incurred  in  or  about  the  exun  of 
the  trusts  or  powers  of  these  psnts  [or  of  the  sd  indre  of  even 
date  hwith]. 

xcv.  And  it  is  hby  further  agrd  that  in  addon  to  the  Clause 
ordinary  indemnity  given  by  law  to  trees,  the  sd  trees  or  tree  mSt^  to 
may  (c)  [pchase  or]  lend  on  the  secy  of  any  hds  with  less  than  statutory 
a  marketable  title,  witht  being  liable  for  any  loss  occasd  thby.      as  to  in- 

xcvi.  Provd  always,  &  it  is  hby  agrd  &  decld  that  the  sd  ^^ ^^^ 
trees  or  tree  [of  these  psnts  &  of  the  sd  indre  of  even  date  tees  (6). 
hwith]  shl  not  be  bound  in  any  case  to  act  psonally,  but  shl  Power  to 
be  at  full  liberty  to  employ  a   solor  or  any  other  agent   to  employ 
transact  all  or  any  business  of  whatsr  nature  required  to  be  ^fS^^  *nd 

•^  *  to  charge 

done  in  the  premes  (includg  the  rect  &  paymt  of  moy)  &  shl  for  pro- 
be entled  to  be  allowed  &  pd  all  chges  &  expses  so  incurred,  &  shl  ^^^J?'^*^ 
not  be  responsible  for  the  default  of  any  such  solor  or  agent  or  ness  (ef). 
any  loss  occasd  by  his  employmt ;  &  further  that  [the  sd  X.  or] 
any  tree  for  the  time  being  [under  these  psnts  or  the  sd  indre 


title  on  the  purchase  of  leaseholds  (V.  and  P.  A.,  1874,  s.  2),  or  an  underlease 
(C.  A.,  1881,  8.  3  (1)  )  ;  or  on  lending  on  the  security  of  leaseholds  (T.  A.  1893, 
8.  8  (2)  )  ;  and  by  the  T.  A.,  1893,  s.  8  (3),  they  may  also  (either  on  a  purchase 
or  loan)  accept  a  shorter  title  than  might  have  been  required  under  an  open 
contract  if  in  the  opinion  of  the  court  it  might  with  prudence  be  done.  The 
clause  in  the  text  supplements  these  powers.  ' 

(<2)  The  first  part  of  this  clause  is  now  commonly  inserted  to  obviate  the   As  to  right 
hardship  and  inconvenience  caused  by  the  decisions  in  HarMn  v.  Darby ^  28   of  trustees 
Beav.  326,  and  Re  Chappie,  27  Ch.  D.  584,  disallowing  the  costs  of  the  employ-   ^^  employ 
ment  of  solicitors  except  for  business  for  which  it  was  strictly  necessary  ;  as   ^K**"^*®* 
to  the  last  part  of  the  clause,  see  3  Dav.  Free.  792,  note. 

The  trustees  cannot  settle  the  amount  due  to  one  of  themselves  for  business 
done  under  this  clause  so  as  to  bind  the  beneficiaries,  Re  Fish,  [1893]  2  Ch.  413  ; 
and  express  power  for  this  purpose  might  be  added,  but  it  seems  of  questionable 
expediency. 

The  following  may  be  added  at  the  end  if  desired  : — "  And  flirther  that  Provision 

he  may  agree  with  the  other  trees  or  tree  for  the  time  being    ^^  ^  ^^^ 

to  rece  &  be  pd  in  respt  of  all  or  any  parlar  pt  of  such  business, 

in  lieu  of  the  ordinary  professional  chges,  a  salary  of  such  amt 

&  durg  such  period  as  may  be  agrd  upon." 

As  to  whether  the  liability  of  a  trustee  is  increased  by  his  being  paid  for  his 
services,  see  Jobton  v.  Palmer,  [1893]  1  Ch.  71. 
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Power  of 
revocatiou 
of  settle- 
ment, 
with  Taria- 
tions  (a). 


Another 
form. 


of  even  date  hwith]  being  a  solor  or  other  pson  engaged  in  any 
profession  or  business  shl  be  entled  to  chge  &  be  pd  all  usual 
professional  or  other  chges  for  business  done  by  him  or  his  firm 
in  relon  to  the  exon  of  the  trusts  of  these  psnts  [or  the  sd  indre 
of  even  date  hwith]  whether  in  the  ordinary  course  of  his  pro- 
fession or  business  or  not,  &  although  not  of  a  nature  requirg 
the  employmt  of  a  solor  or  other  professional  pson. 

xcvii.  Pkovd  always,  &  it  is  hby  agrd  &  decld  that  it  shl 
be  Iful  for  the  sd,  settlor',  at  any  time  or  times  hrafber,  [with 
the  consent  in  writg  of  the  sd  trees  or  tree,  wch  consent  they  or 
he  shl  have  an  absolute  discron  to  give  or  withhold,  witht 
incurrg  any  responsibility  in  that  behalf,]  by  any  deed  or  deeds 
revocable  or  irrevocable,  [or  by  will  or  codl  exply  referrg  to 
this  power  or  the  ppty  subjt  thto]  (6),  wholly  or  partially  to 
revoke  &  make  void  the  [uses  (c)  ]  trusts,  powers,  &  provons 

hrin  decld  &  contd  of  &  concerng  the  &  premes  hby 

settled,  &  to  declare  such  new  or  other  [uses  &  (c)  ]  trusts  of 
&  concerng  the  same,  or  any  pt  or  pts  thof  as  he  may  think  fit 
for  the  benefit  of  [himself  the  sd,  settlor,  his  [hrs  (c)  ]  exs  or 
ads,  or  any  other  pson  or  psons  ((2),]  [all  or  any  to  the  exclusion 
of  the  other  or  others  of  the  follg  psons,  namely,  the  psnt  or 
any  future  wife  of  the  sd,  settlor,  or  his  chin  or  more  remote 
issue  by  his  psnt  or  any  future  wife,  or  his  collateral  relons, 
but  not  in  favour  of  himself  the  sd,  settlor,  or  any  other  pson  or 
psons]. 

xcviii.  Provd  always  &  it  is  hby  agrd  &  decld  that  if  at  the 
expiron  of  20  yrs  from  the  date  of  these  psnts  no  issue  of  the 
intd  marre  shl  be  livg,  it  shl  be  Iful  for  the  sd  trees  or  tree 
with  the  consent  in  writg  of  the  sd  A.  &  B.  by  any  deed  or 
deeds  revocable  or  irrevocable  wholly  or  partially  to  revoke  & 
make  void  the  trusts  hinbfe  decld  &  contd  concerng  the  ppty 
hby  settled  or  such  pt  thof  as  shl  not  have  become  vested  id 
some  issue  of  the  sd  intd  marre,  &  from  &  after  such  revocation 


(fl)  See  note  to  Prec.  XVIL,  p.  561. 

(If)  See  atite,  Vol.  I.,  p.  93,  note  ;  Ih.  p.  634,  note. 

(c)  The  words  bracketed  will  be  appropriate  in  the  case  of  real  estate 
although  settled  by  means  of  a  trust  for  sale. 

(d)  This  being  a  general  power  will,  if  existing  at  the  death  of  the  settlor, 
render  the  settled  property  liable  to  estate  duty  at  his  death.    Finance  Act 
1894,  88.  2  (1)  (a),  and  22  (2)  (fl). 
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the  sd  trees  or  tree  shl  stand  possed  of  the  wife's  fortune  or 
such  pt  thof  as  shl  not  have  become  so  vested  in  trusts  for  her 
septe  use  &;  shl  stand  possed  of  the  husbd's  fortune  or  such 
pt  thof  as  shl  not  have  become  so  vested  in  trust  for  him 
absolutely.. 

xcix  Pbovd  always,  &  it  is  hby  agrd  that  all  the  trusts,  Declara- 
powers,  &  authorities  hinbfe  given  to  or  vested  in  the  sd,  ireeSy  Jj^wera  ^ 
ahl  devolve  upon  &  be  exercisable  by  the  survors  &  survor  of  ^^  ^rn«- 

teas  (e) 

them,  &  the  trees  or  tree  for  the  time  being  of  these  psnts. 
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PRELIMINARY  NOTE. 

As  ta  the  protection  afforded  by  the  marriage  consideration  to  settlements  as  As  to  the 
against  creditors,  and  that  such  a  settlement  is  not  in  general  impeachable  validity  of 
unless  the  marriage  itself  is  part  of  a  scheme  for  defrauding  creditors,  see  3  Dav.  marriage 
Prec.,  pp.  688  et  seq.;  Kevan  v.  Crawford,  6  Ch.  D.  29.    But  a  settlement,  *®**1?" 
although  ante-nuptial,  of  the  settlor's  fvturt  property  on  his  wife  and  children  acainst 
is  liable  to  be  defeated  in  case  of  bankruptcy   by  the  47th  section  of  the  creditors. 
Bankruptcy  Act,  1883  (see  £x  parte  Bolland,  L.  R.  17  Eq.  115 ;  .£^  parte 
Bukap,  L.  R.  8  Ch.  Ap.  718  ;  and  Be  Andrem,  7  Ch.  D.  636,  on  the  similar 
flection  of  the  Act  of  1869).     As  to  the  liability  of  married  women  to  the 
bankruptcy  laws,  see  above,  p.  467,  note.    As  to  the  enforceability,  apart  from 
the  Bankruptcy  Act,  of  a  covenant  by  a  man  for  the  settlement  of  all  his  future 
property,  see  above,  p.  505,  note. 

As  to  what  may  constitute  valuable  consideration  on  a  post-nuptial  settle- 
ment, see  Jiance  v.  Harding,  20  Q.  B.  D.  732 ;  MackintoMh  v.  Pogose,  [1895] 
1  Ch.  505.  As  to  the  intended  wife  having  separate  advice,  independent  of  her 
parents,  see  Tucker  v.  Bennett,  38  Ch.  D.  1. 

(«)  By  the  T.  A.,  1893,  s.  22,  a  power  or  trust  constituted  or  created  after  the   As  to  sur- 
4$l8t  day  of  December,  1881,  given  to  or  vested  in  two  or  more  trustees  jointly  is  vivorship 
to  survive  unless  the  contrary  is  expressed  (see  as  to  this  under  the  old  law,  °^  powers 
Sug.  Pow.,  p.  128 ;  Lewin  on  Trusts,  p.  726)  ;  so  that  the  clause  in  the  text,  ?f  ^^^' 
which  was  sometimes  inserted  to  prevent  doubt,  and  to  avoid  repeating  the 
words  ''and  the  survivors  and  survivor  of  them,"  all  through  the  deed,  can  now 
seldom  be  required,  especially  in  personalty  settlements  ;  but  it  is  retained  for 
use  if  desired.    As  to  the  effect  of  words  continuing  the  trusts  or  powers  to 
the  rep^e^entatives  or  assigns  of  the  last  surviving  trustee,  see  ante,  VoL  I., 
p.  101,  note. 
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As  to 
limita- 
tions in 
favour  of 
collaterals. 


Account 
duty. 


Abandon- 
nient  of 
the  mar- 
riage. 


That  limitations  in  favour  of  coUateralB  are  not  primarily  within  the  marriage 
consideration,  although  they  may  be  supported  by  the  valuable  consideration 
arising  from  special  contract ;  see  3  Dav.  Free.  670  ;  Dart,  V.  k,  P.  894 ; 
Re  AfUtiti  31  Oh.  D.  696  ;  Tucker  v.  Bennett,  ubi  itupra  ;  but  the  mere  recital 
of  an  agreement  for  the  settlement  in  the  usual  form  would  not  suffice  for  the 
purpose,  Be  Megtrey,  Wett,  [1891]  A.  C.  264  ;  where,  however,  the  limitations 
in  favour  of  the  issue  of  the  intended  marriage  are  so  interwoven  with  or 
dependent  on  those  in  favour  of  collaterals  that  the  one  cannot  take  effect 
without  the  other,  the  latter  will  be  held  to  be  within  the  consideration  arising 
out  of  the  mutual  contract :  Mdckie  v.  HerherOtim,  9  App.  Cas.  303,  see  p.  337  ; 
Be  Meetre  v.  Weet,  uhi  eupra.  After  some  conflict  of  opinion  (see  yetoettad  ▼. 
SearleJt,  1  Atk.  264  ;  Clayton  v.  Litrd  Wilton,  6  M.  &  S.  67  ;  Clarke  v.  TFrf^Af, 
6  H.  &  N.  849  ;  Gale  v.  Oale,  6  Ch.  D.  144  ;  Re  Cameron,  37  Ch.  D.  32),  it  is 
now  settled  that  the  marriage  consideration  extends  only  to  the  husband  and 
wife  and  the  issue  of  the  intended  marriage,  and  not  to  the  issue  of  either 
party  by  a  former  or  subsequent  marriage,  nor  of  course  to  the  previous 
illegitimate  issue  of  either  party  :  Mackie  v.  Herhertton,  ubi  svpra  ;  Be  Mettre 
V.  Wegt,  ubi  tupra. 

If  the  settled  fund  ultimately  devolves  on  collaterals,  account  duty  may  be 
payable  under  44  Vict.  c.  12,  s.  38  (2),  and  52  Vict.  c.  7,  s.  11,  although  there  is 
valuable  consideration.  Attorney 'General  v.  Jacobt  Smith,  [1895]  2  Q.  B.  341, 
unless  estate  duty  under  the  Finance  Act,  1894,  is  payable. 

As  to  the  operation  of  the  settlement  being  dependent  upon  the  marriage 
taking  place,  and  the  effect  of  its  going  off  or  being  invalid,  see  3  Dav.  Prec., 
p.  10,  note ;  Elph.  Interp.  p.  331 ;  Eneery  v.  Cotolard,  26  Ch.  D.  191  ;  Bond  v. 
Walford,  32  Ch.  D.  238.  As  to  the  effect  of  two  inconsistent  settlements, 
see  Re  Gundry,  [1898]  2  Ch.  505.  A  clause  is  sometimes  inserted  avoiding  the 
settlement  if  the  marriage  does  not  take  place  within  six  months. 


PREC.  I. 


Recitals. 
Marriage. 


Variations 
where  re- 
citals are 
omitted. 


L 

SETTLEMENT  on  marriage,  of  Railway  Shares  belong- 
ing to  Husband,  and  Consols  and  Bonds  (Passing 
by  Delivery)  of  a  Foreign  Oovemmsnt  belonging 
to  Wife,  Each  taking  the  First  Life  Interest  in 
his  or  her  Own  Property.  Agreement  for  Settle- 
ment of  Wife's  After- acquired  Property.  Varia- 
tions where  Recitals  are  Omitted  (a). 

Par: IBS,  A,,  husbd,  1;  B.,  tvife,  2;  C,  D.,  &   E.,  trees,  3. 
Recite  intd  niarre,  p.  450  ;  Ag)*nU  for  settlenit  &  transfer  of 

(a)  This  Precedent  may  be  readily  used  for  the  simpler  case  of  a  settlement 
of  stocks  and  shares  belonging  to  one  of  the  parties  only. 

The  following  are  the  variations  where  recitals  are  dispensed  with ;  the 
witnessing  part  may  commence  : — "  WITNETH  that  in  psuance  of  an 
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the  rly  shares  belongg  to  A,  (givg  the  parlars  if  convenient    '**kc.  i. 
in  first  sclidle),  p.  452,/or7}i  ix.,  or,  if  preferred,  p.  450, /orm.  Agree- 
II.,  &  p.  452,  form  xi. ;  {Statemt  of  value  for  stamp  duty,  ^l^^J^^ 
p.  452] :  And  whas  psuant  to  a  further  agrmc  made  upon  the  ment. 

treaty  for  the  sd  intd  marre,  the  sum  of  £ 2 J  p.c.  Consold  Transfer 

Stk  &  bonds  of  the  Governmt  (6)  for  £ sterlg  &c.       * 

each,  or,  "  the  armies  &  bonds,  the  parlars  whof  are  specified  in 
the  second  schdle  hto,"  belongg  to  the  sd  B.,  have  been  resply 
transferred  into  the  names  of  &  delivered  to  the  sd  C,  D.,  & 
R,  to  the  intent  that  the  same  shl  be  held  in  trust,  for  B.  till 
marre,  &c.,  as  at  p.  452,  form  ix.  [or,  if  prefen^ed,  recite  o/grmt 
as  cU  p.  450,  fomi  li.,  &  transfer  as  at  p.  452,  foiin  XI.] ; 
Agrmt  for  settlenxt  of  B,*s  after-acquired  ppty,  p.  454 :  NOW  Wit- 
THIS  INDRE  WITNETH  that,  in  psuance  of  the  sd  agi-mt  &  in  ""^^^ 
conson  of  the  sd  intd  marre,  it  is  hby  agrd  &  decld  that  the  sd 
C,  D.,  &  E.,  shl,  after  the  sd  intd  marre,  stand  possed  of  the  sd 
shares,  Consold  Stk,  &  bonds  hinbfe  recited  to  [or,  **  when  they 
sbl"]  have  been  transferred  &  delivered  resply  to  them  the  sd  C, 
D.,&  E.,  Upon  trust  that  they  the  sd  C,  D.,  &  E.,&dc.,  continue  Doclara- 
trustfor  investmt,  see  pp.458  to  463,  forms  ii.  to  viii. ;  Power  truste. 
to  vary  investmts,  p.  464.     And  shl  pay  the  income  of  the  sd  InvMt- 
rly  shares  &  the  ppty  representg  the  same,  hinafter  called  the  °*'^^* 
hnsbd's  fortune,  to  the  sd  A.  &  his  assns  durg  his  life,  &  after 
the  death  of  the  sd  A.  shl  pay  the  sd  income  to  the  sd  B.,  if 
survivg,  &  her  assns  durg  her  life,  but  so  that  durg  the  intd 

m 

agrmt  entd  into  upon  the  treaty  for  &  in  conson  of  a  marre  wch 
is  intd  shortly  to  be  solemnized  betn  the  sd  A.  &  B.  it  is  hby 
agrd  &  decld  that  the  sd  C,  D.  &  K  shl  stand  possed  of  the  ry 
shares  specified  in  the  first  schdle  hto  belongg  to  the  sd  A.,  wch 
have  been  transferred  by  him  into  the  names  of  the  sd  C,  D.  & 
K,  in  trust  for  the  sd  A.  until  the  sd  intd  marre,  &  shl  stand 
possed  of  the  annies  &  bonds  specified  in  the  second  schdle  hto 
belongg  to  the  sd  B.  wch  have  been  resply  transferred  into  the 
names  of  or  delivered  to  the  sd  C,  D.  &  E.  in  trust  for  the  sd 
B.  until  the  sd  intd  marre,  &  shl  stand  possed  of  all  the  sd 
shares,  annies,  &  bonds,  specified  in  the  first  &  second  schdles 
hto,  after  the   sd   marre  upon  trust,  &c.,  for  investmt,  <fec." 

The  rest  of  the  deed  wiU  be  as  in  the  text. 

(h)  Ab  to  stamping  foreign  bonds,  &c.,  see  the  Stamp  Act,  1891,  sched. 
"  Marketable  secaritj ;''  and  ss.  82.  83,  84,  as  amended  by  56  Vict.  c.  7,  s.  4. 
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pRBc.  I.  coverture  the  same  shl  be  for  her  septe  use  witht  power  of 
anticipon,  And  shl  pay  the  income  of  the  sd  Consold  Stk  & 
bonds,  &  the  ppty  representg  the  same,  hinafter  called  the 
wife's  fortune,  to  the  sd  B.  durg  her  life  for  her  septe  use  witht 
power  of  anticipon,  &  after  the  death  of  the  ad  B.  shl  pay  the 
Capital.  sd  income  to  the  sd  A.,  if  survivg,  &  his  assns  durg  his  life  (a). 
And  after  the  death  of  the  survor  of  them,  the  sd  A.  &  B.  shl 
stand  possed  of  all  the  sd  trust  premes  &  the  future  income 
thof,  In  Trust, /or  chin  or  remoter  issue  ofTnarre  ds  A.  &  B, 
or  aurvor  appt,  p.  474, /orm  xxx.,  or  p.  475,  form  xxxi.,  in 
default  of  apptmt  for  chin  of  rnarre  at  twerUy-ov^,  cfec,  p.  476, 
form  xxxiiL  ;  Hotchpot  clause,  p.  477 ;  [^Mtce  &  a^xurmUon 
clauses,  pp.  477  &  479,  or  short  form,  p.  480 ;]  AdixinceTrU 
clauses,  p.  480 ;  {^Provon  extendg  mtce,  &c.,  clauses  to  appted 
sha/res,  p.  480  (6) ;]  Ultimate  trust  of  A*s  &  B!s  fortunes, 
p.  481 ;  Agrmt  for  settlemt  of  other  &  after-acquired  ppty  of 
wife,  p.  605,  form  lxxviii.  (c)  ;  Power  to  trees  to  settle 
questions,  p.  515  ;  Clauses  supplevnentaX  to  statutory  provons 
as  to  apptmt  &  indemnity  of  trees,  p.  519 ;  form,  xc,  &  p.  521, 
form  xcv.  Power  to  trees  to  employ  agents,  &c.,  p.  521. 
In  wits,  &c. 

[Two  schdles."] 


IL 

pREa  IT.  SETTLEMENT,  on  Marriage,  of  Policy  of  Assubance 

effected  on  Life  of  Husband  in  his  Own  Name. 
Variations,  where  the  Policy  is  assigned  by  a 
Separate  Deed,  and  where  it  is  effected  in  the 
Names  of  the  Trustees,  and  for  Several  Pou- 


(a)  Form  xx.,  p.  468,  would  be  appropriate  ia  this  case  if  it  were  not  for  the 
risk  of  letting  in  estate  duty  on  both  funds  on  the  death  of  such  of  them,  A. 
and  6.,  as  shall  first  die. 

(J)  Sec  p.  474,  note  (d), 

(c)  Add  here,  if  desired,  a  power  to  either  party  to  make  a  settlement  on 
a  future  marriage,  see  pp.  509  to  512.  This  may  be  especially  important  in  the 
case  of  the  wife  where  the  settlement  comprises  all  her  existing  and  future 
property  acquired  during  the  coverture. 
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ciEs  (d).     Agreement  for  Settlement  of  Wife's    pr«c.  h. 

An'ER-ACQUIBED   PeOPERTY. 

Pasties,  A.,  huahd,  1  ;   B.,  wife,  2 ;   C,  D.,  &  E.,  ireeSy  3. 
Recite  intd  mnxirre,  p.  450 ;  Title  to  &  dgrmt  for  aettlevit  of  Recitals. 
poly  or  pole,  p.  453, /orm  xiii.,  or  if  the  poly  has  been  effected 
in  the  names  of  trees,  form  xv.,  or,  if  it  is  assned  by  a  septe 
deed,  form  xiv. ;  Agrmt  cls  to  settlemt  of  mife'a  other  &  after- 
acquired  ppty,  p.  454 :   NOW   THIS    INDRE    WITNETH  Wit- 
that  in  psuance  of  the  sd  agnnt  &  in  conson  of  the  sd  intd 
marre,  [(«)  assnrrU  by  A.,'*  bb  settlor,"  with  approbon  of  B.,  Assign- 
of  poly  or  pols  to  C,  D,,  &  E.,  in  trust  for  A,  tiU  the  marre,  JJ,*ucy? 
&c,,  p.  455,  form  i.,  <fe  p.  457,  note :  And]  it  is  hby  agrd  &  Tnists  of 
DECLD  that,  in  case  the  sd  intd  marre  shl  take  place,  the  sd   V^^^y 

'  "        *  monies. 

C.  D.,  &  K,  or  the  survors  or  survor  of  them,  or  other  the 
trees  or  tree  for  the  time  being  of  these  psnts  (hinafter  called 
the  sd  trees  or  tree)  shl,  upon  the  death  of  the  sd  A.,  rece  all 
the  moys  assured  by  or  to  become  payable  under  the  sd  poly 


(d)  Haying  regard  to  the  Stamp  Act,  1891,  s.  118,  which  makes  an  assign-   As  to  ^ 
ment  of  a  life  policy  of  no  effect  unless  duly  stamped,  it  may  sometimes  assigning 
be  desirable  that  the  assignment  should  be  by  a  separate  deed,  or  else  to  get  the  P^"^7/^7 
stamp  adjudicated,  in  order  to  preclude  questions  with  the  office  or  otherwise  as  ^^^ 

to  its  sufficiency.    As  to  the  stamp  duty  upon  a  settlement  of  life  policies,  see  «. 
the  Stamp  Act,  1891,  s.  104.    If  the  assignment  is  made  by  a  separate  deed,  the 
ad  valorem  duty  will  be  on  the  settlement,  the  assignment  being  chargeable 
only  with  a  lOs.  stamp,  s.  106.    If  the  policy  is  a  new  one  it  is  better  to  effect 
it  in  the  names  of  the  trustees. 

Recitals  might  be  dispensed  with  ;  see  note  (a),  p.  524. 

The  M.  W.  P.  A.,  1882,  s.  11  (re-enacting  in  a  modified  form  a  similar  As  to 
provision  in  the  M.  W.  P.  A.,  1870,  s.  10),  enables  a  man  or  woman  to  effect  a  settlement 
policy  on  his  or  her  life  for  the  benefit  of  his  or  her  wife  or  husband  and  °  ?*#}?* 
childTen,  or  any  of  them  as  expressed  in  the  policy,  so  as  to  operate  ^  &  m   W  P 
settlement  thereof,  and  makes  provision  for  the  appointment  of   trustees ;   j^,^  1882. 
and  in  default  of  any  such  appointment  of  a  trustee  the  policy  is  to  vest  in 
the  insured,  and  his  or  her  personal  representatives  in  trust  for  the  purposes 
expressed ;  and  the  receipt  of  the  trustees  or  the  personal  representative,  as 
the  case  may  be,  is  to  be  a  discharge  to  the  office.    See  as  to  various  points 
arising  on  the  Act,  W.  6.  k,  C,  p.  263.    As  to  the  validity  of  such  policies 
against  the  creditors  of  the  husband  when  a  trader,  see  Holt  v.  Boerall^  2  Ch. 
D.  266,  decided  on  the  Act  of  1870.    Settlement  policies  under  the  Act  do  not 
seem  likely  to  be  extensively  used,  as  the  saving  of  expense  (although  the 
policy  is  not  chargeable  with  ad  caloretn  stamp  duty  as  a  settlement)  would 
not  usually  be  sufficient  to  compensate  for  the  possible  inconveniences  attend- 
ing their  use. 

(e)  If  the  policy  is  effected  in  the  trustees*  names,  or  is  assigned  by  a  separate 
deed,  the  part  in  brackets  will,  of  course,  be  omitted. 
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■PREC.  II. 

M 

Invest- 
ment;. 


Income. 


Trusts 
aft^^r  death 
of  liusband 
and  wife. 


Power  to 
trustees 
to  borrow 
money  to 
keep  up 
policy. 


[respive  pols]  of  assurce :  And  shl,  with  the  consent  in  writg 
of  the  sd  B.  durg  her  lifetime,  &  after  her  death  at  the  diBcron 
of  the  sd  trees  or  tree,  invest  the  same  in  the  names  or  name 
[or  under  the  legal  control]  of  the  sd  trees  or  tree  in  or  upon, 
&c.,  Investmta,  see  pp.  459  to  463,  forma  ll.  to  viii. ;  Power  to 
vai^  investvits,  p.  464 :  And  shl  pay  the  income  of  the  sd  poly 
moys  or  the  investmts  representg  the  same  to  the  sd  B.  or  her 
assns  durg  her  life,  &  so  that  durg  the  intd  coverture  the 
same  shl  be  her  septe  este,  but  she  shl  not  have  power  to  dispose 
of  or  chge  the  same  by  way  of  anticipon.  And  after  the  death 
of  the  sd  B.  shl  stand  possed  of  the  sd  poly  moys,  investmts 
&  premes,  &  the  income  thof.  In  TRUST,  for  issue  of  marre  as 
A.&B.or  survor  appt,  p.  474,  foria  xxx.,  or  p.  475,  form  xxxi., 
in  default  of  apptmt  for  chin  eqlly  at  twenty-one,  <fec.,  p.  476, 
/o7*ni  xxxiii. ;  Hotchpot  clause,  p.  477,  form  xxxvi. ;  Ad- 
vancemity  p.  480  ;  Ultimate  trust  of  "  the  sd  trust  premes," 
for  A,y  p.  481 ;  Govt  by  A,  to  keep  up  poly,  p.  484 :  [Provd 
ALWAYS,  &  it  is  hby  agrd  &  decld,  that  it  shl  be  Iful  for  the  sd 
trees  or  tree  to  borrow  the  amt  required  for  pajrmt  of  the  annl 
premiums  or  other  sums  necy  for  keepg  on  foot  or  restorg  the 
sd  poly  [respive  pols]  or  any  such  substituted  poly  as  a&d,  or 
for  effectg  any  such  substituted  poly,  at  intt  on  the  secy  of  the 
sd  poly  or  pols,  &  to  apply  the  amt  so  borrowed  accdly ;  3 
Option  of  applying  bonuses  in  diminon  of  premiums,  p.  4S5  ; 
Power  to  surrender-  poly,  &  trust  to  accumvZaie  proceeds^ 
p.  485  ;  Provo  protectg  trees  in  case  of  lapse  of  poly,  p.  486  ; 
Agrmt  for  settLenvt  of  wifes  other  &  after-a/iquired  ppty,  the 
trusts  being  decld  by  referee  to  "  the  trust  premes,"  p.  505 ; 
Add  second  variation  in  note,  p.  508  ;  Power  to  trees  to  settle 
questions,  p.  515  ;  Clauses  supplemental  to  staiutory  provons 
as  to  apptmt  cfe  indemnity  of  trees,  p.  519,  form  xc,  &  p.  521, 
form  xcv. ;  Power  to  trees  to  employ  agents,  <fkc.,  p.  521.  In 
WITS,  &c.  (a). 


(a)  Notice  of  the  settlement  must  be  given  to  the  office,  if  the  policy  is 
effected  in  the  husband's  name,  pursuant  to  the  Policies  of  Assurance  Act,  1867 
(30  &  31  Vict.  c.  144). 
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III. 


ASSIGNMENT   to   trustees  of  Marriage  Settlement  of  preo.  hi. 
even  date,  of  a  Policy  or  Policies  of  Assurance 
on  Life  of  Husband  (6). 

Parties,  A.,  hushd,  1 ;  B.,  wife,  2 ;  C,  D.,  &  R,  trees,  3 ; 
Recite  intd  Tnarre,  p.  450 ;  Title  to  &  agrnit  for  settlemt  of  poly 
or  pds,  p.  453,  fcyrm  xiii. :  NOW  THIS  INDRE  WITNETH 
that  ID  psuance  of  the  sd  agrmt  &  Id  codsoq  of  the  sd  inl^ 
marre,  assnmt  by  A., "  as  settlor,"  tt;i^A  approbon  of  B.,  of  poly 
or  pots  to  C,  D,,  &  E,,  habendum  in  trust  for*  A,  till  the  marre, 
&  aftwds  on  trusts  of  settlemt  of  even  date,  p.  455,  form  l. ; 
Clause  as  to  apptmi  of  new  trees,  p.  519,  form  xc.  In  wits, 
&c.(c). 


IV. 

TRANSFER  of  Mortgage  of  Freeholds  to  Trustees         prec.  iv. 
of  Ma/rriage  Settlement  of  even  date  (cJ). 

Parties,  A.,  wife,  1 ;  B.,  husbd,  2 ;  C,  D.,  &  E,  trees,  3. 
Recite  mtge  to  A,  &  state  of  mige  debts  cw  aiC  pp.  5  (fe  7 ;  Intd  Recitals. 
TTUirre,  p.  450 ;  And  whas  upon  the  treaty  for  the  sd  intd  Agiee- 


ment  for 
transfer. 


(h)  See  p.  527,  note  (d). 

(^)  Ab  to  notice  to  the  office,  see  p.  528,  note  (a). 

(d)  The  transfer  is  made  bj  a  separate  deed,  in  order  that  the  settlement  may   As  to 
not  become  part  of  the  title  to  the  mortgaged  estate,  in  a  manner  similar  to  that  settlement 
in  which  land  conveyed  in  trust  for  sale,  or  a  portion  charged  on  land,  is  settled  ^^  "*°f*v 
(see  the  next  Precedent,  and  Precedents  VIII.,  IX.,  XI.,  in/ray    And  with  the  ^^^ 
same  object  of  keeping  the  settlement  off  the  title  to  the  land,  upon  new  trustees 
being  appointed,  separate  appointments  are  made  for  the  settlement  and  the 
transfer  or  conveyance  of  even  date  (see  Vol.  I.,  Appointments  op  New 
Tbitbtees,  pp.  116, 118).    The  transfer  of  mortgage  to  the  trustees  in  the  text 
differs  from  a  mortgage  taken  by  trustees  on  &n  investment  made  after  the 
settlemoit,  or  where  a  mortgage  so  taken  is  afterwards  transferred  on  an 
appointment  of  new  trustees,  as  the  transfer  in  the  text  discloses  the  existence 
of  the  trust ;  but  this  is  not  attended  with  any  practical  inconvenience,  as  the 
deed  is  framed  so  as  to  prevent  the  settlement  being  material  to  the  title.    As  to 
keeping  the  trusts  off  the  title,  see  ante,  Vol.  I.,  p.  507.    If  the  settlor  has  only 
an  equitable  interest  in  a  mortgage  vested  in  trustees,  a  separate  deed  is  un- 
necessary ;  see  Precedent  V.    As  to  the  stamp  on  this  deed,  see  the  Stamp  Act, 
1891,  s.  106,  Schedule,  tit.  "Mortgage,  Transfer." 
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SETTLEMENTS  (PERSONAL). 


PREC.  IV. 


Wit- 
nesseth. 

Assign- 
ment of 
mortgage 
debt. 


Further 

wit- 

nesseth. 


Convey- 
ance of 
mortgaged 
property. 


marre  it  was  agrd  that  the  sd  mtge  debt  of  £ &  intt,  & 

the  sees  for  the  same,  shd  be  transferred  to  the  sd  C,  D.,  & 
E.,  in  mner  &  upon  the  trusts  hinafter  expd:  NOW  THIS 
INDRE  WIITSTETH  that  in  psuance  of  the  sd  agrmt,  &c., 
assnmt  by  A.,"hm  settlor  with  the  approbon  of  the  sd  B."  (a)  to 

the  trees  of,  "  All  that  the  sd  ppal  sum  of  £ seed  by  the 

hinbfe  recited  indre  as  afsd,  &  the  intt  now  due  &  henceforth 
to  become  due  on  the  same,  &  the  benefit  of  all  sees  for  the 
same/'  &  JuibenduTn,  p.  465,  form  I.,  with  the  varion,  where 
the  aetUemi  is  effected  by  a  septe  deed  (6) :  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance  of  the  sd  agrmt,  & 
in  conson  of  the  sd  intd  marre,  she,  the  sd  A.  as  settlor  (6),  with 
the  approbon  of  the  sd  B.,  doth  hby,  &c.,  convce  of  wtged  ppty 
to  trees  svhjt  to  redmvon,  p.  210  ;  clause  as  to  apptmt  of  new 
trees,  p.  619, /orm  xc.    In  wits,  &c.  (c). 


PRRC.  V 


V. 

SETTLEMENT,  on  Marriage,  of  a  Mortgage  Debt, 
belonging  to  the  Wife,  and  Reversionary  Share 
under  her  Parents'  Settlement  and  an  Appoint- 
ment {d),  and  of  Policies  on  the  life  of  the 
Husband,  effected  in  the  Names  of  the  Trustees  of 
the  Settlement.     The  Wife  taking  the  First  Lite 

(a)  It  seems  correct  that  the  settlor  should  assign  the  debt,  and  also  convey 
the  mortgaged  property  "  as  settlor,"  so  as  to  imply  only  the  limited  statutory 
covenant  for  further  assurance  as  to  both  ;  unless  it  is  intended  that  the  full 
covenants  for  the  title  should  be  entered  into,  in  which  case  the  words, 

"  as  benetl  owner,"  would  be  substituted  ;  see  p.  455,  note. 

(V)  If  there  is  any  doubt  as  to  the  possibiUty  of  immediately  giving  notice 
of  the  assignment  a  power  of  attorney  should  be  inserted  here,  see  p.  39, 
form  xxiv. ;  as  to  the  omission  of  the  power,  see  p.  39,  note. 

(c)  Notice  of  the  transfer  should  be  given  to  the  mortgagor. 

(^)  The  appointment  is  usually  made  by  a  separate  deed,  which  is  the  more 
convenient  practice,  and  attended  with  little  additional  expense.  For  forms  of 
appointments,  see  VoL  I.,  Appointments.  The  enactment  in  the  Bankraptcy 
Act,  1883,  s.  47,  invalidating  settlements  of  future-acquired  property,  does  not 
apply  to  a  settlement  of  a  reversionary  share  under  an  existing  settlement  to 
which  the  settlor  may  become  entitled  under  a  future  appointment ;  Re 
Andrews,  7  Ch.  D.  635  (on  the  similar  section  of  the  Act  of  1869). 
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Interest.  The  Husband's  Father  Covenants  to  pmc.  v. 
pay  a'M  Annuity.  The  Wife's  Father  Covenants 
to  Make  Up  her  Reversionary  Share  to  a  Certain 
Sum.  Variations,  where  the  Wifes  Interest  in  the 
Mortgage  is  Equitable  only,  and  wliere  a  Fixed 
Sum  raisable  out  of  the  Reversion  is  settled,  and 
where  the  Husband  is  a  Foreigner  or  of  Scotch 
domicile  (e). 

Parties,  A.,  hushd  (/),  1 ;  B.,  wife  (/),  2 ;  C,  hushd's  father, 
3 ;  D.,  wife's  father,  4 ;   E.,  F.,  &  G.,  tree^s,  5.     Recite  intd  Recitals. 


(e)  In  the  absence  of  a  settlement,  the  rights  and  obligations  imposed  by    Matri- 
marriage  on  a  husband  and  wife  are  those  of  the  place  in  which  the  newly-   monial 
married  couple  intend  to  establish  their  home ;  see  CWitt  v.  Hector^  L.  R.  19   doniicile. 
Bq.  334  ;    Story,  Conflict  of   Laws,  ss.  191  to  199  ;   see  also  the  authorities 
collected,  Sirey,  Les  Codes  Annot^,  note  to  Code  Napolton,  Art.  1387.    These 
rights  are  affected  by  change  of  domicile  so  far  as  they  relate  to  imsettled 
moveables  ;  JRe  De  Meals,  [1898]  1  Ch.  403,  2  Ch.  60.     The  marriage  settlement    Oneration 
must  be  interpreted  according  to  the  law  of  the  place  where  it  is  contracted   of  settle- 
(Story,  Conflict  of  Laws,  s.  276),  or,  rather,  it  is  submitted,  according  to  the   ™®°*.  ^^ 
law  with  reference  to  which  it  is  evidently  framed  Q£8te  v.  Smyth^  18  Beav.    \^tm^^ 
112  ;  Chamberlain  v.  Napier,  15  Ch.  D.  614  ;  Re  Hernando,  27  Ch.  D.  284  ;    persons  of 
Bradford  y.  Young,  29  Ch.  D.  617;  Barnurd  v.   White,  66  L.  T.  (N..S.)  9).   different 
Questions  as  to  the  conflict  of  laws  are  apt  to  arise  where  the  intended  husband   domiciles 
is  Scotch,  see  Be  Craig nish,  [1892]  3  Ch.  180,  which  shows  the  desirability  of 
excluding  (if  so  intended)  the  Scotch  law  by  an  ante-nuptial  contract.    As  to 
the  personal  capacity  of  the  parties,  see  Cooper  v.  Cooper,  13  App.  Cas.  88  (a 
Scotch  case),    A  difficulty  occurs  where  the  provisions  of  a  marriage  settlement 
though  lawful  according  to  the  law  acconling  to  which  it  has  to  be  interprets, 
are  unlawful  in  the  place  of  the  matrimonial  domicile.    As  for  example,  the 
usual  clauses  as  to  children  in  an  English  settlement  would  be  illegal  according 
to  French  law,  Code  Napoleon,  1389.    It  appears  from  Van  Qrutten  v.  Dighy, 
31  Beav.  561,  that  if  a  marriage  is  contracted  in  England  between  an  English 
woman  and  a  foreigner  with  the  intention  that  the  matrimonial  domicile  shall 
be  foreign  on  the  faith  of   a  settlement  in  the  English  form,  entered   into 
previously  to  the  marriage,  relating  to  property  subject  to  the  law  and  within 
the  jurisdiction  of  England,  the  English  Courts  will  determine  the  rights  of  all 
persons  claiming  under  it,  as  if  the  whole  matter  were  to  be  regulated  by 
English  law.      It  will  be  safer  to  appoint  as  trustees  persons  domiciled  in 
England,  and  to  prohibit    investments  in   the  place  where  the  husband  is 
domiciled,  in  those  cases  at  least  where,  according  to  the  law  of  that  place 
the  settlement   would  be   invalid,  so  as  to  render  it  improbable  that  any 
question  as  to  the  settlement  could  be  brought  before  the  Courts  of  that  place. 
A  marriage  solemnized  in  and  valid  according  to  the  law  of  England  may  where 


CO  When  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  "  domiciled 


in ." 
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PKEc.  V.    Tnarrey  p.  450 ;  Title  of  B,  under  her  father's  marre  setttemt, 

&  an  apptmt  to,  "  one  eql pt  or  share  of  the  trust  funds," 

&c.,  aubjt  to  her  parents'  life  intt,  p.  451,  form  iv. ;  Parlars 
of  trust  pptyy  p.  451, /orm  VL  ;  \If  the  mtge  is  legally  vested 
in  B.  &  is  transferred  to  the  trees  by  a  septe  deed,  recite  the 
title  &  transfer,  p.  453,  form  xvi. ;  If  B*s  intt  in  the  mtge  is 
Of  title  to    equitable  only,  substitute,  "  And  whas  the  sd  B.  is,  under  or  by 

mterest  in   virtue  of,  &c.,  beneflly  entitled  to  one  eql pt  or  share  of  or 

mortgage.    Jq  ^  ppal  sum  of  £ &  intt  seed  by  a  mtge  of  certn  freehd 

&  copyhd  hds  belongg  to ,  situate  at,  &c.,  wch  ppal  sum 

of  £ &  intt,  togr  with  the  sees  for  the  same  is  now  legally 

Agreement  vested  in  K.  &  L. ; "]  Agrvit  for  settlemt,  p.  452,  form  vin.  o/, 

ment.  "  ^^^  ^d pt  or  share  or  other  pts  or  shares  to  wch  the  sd 

B.  is  now  or  will  upon  the  sd  marre  become  entled  of  or  in  the 
trust  funds  or  ppty  comprd  in  the  sd  settlemt  (a),  [//^  B,'s  intt 
in  the  mtge  is  equitable  only,  add,  "  &  also  the  sd  ppal  sum  of 

£ ,  to  wch  the  sd  B.  is  entled  as  afsd,  &  the  intt  thron  *']  : 

Title  to  &  agrmt  for  settlemt  of  pols  on  A*s  life,  p.  453, 

form  XV. ;  Agrmt  that  C,  shd  covt  for  paymt  of  anny,  p.  454, 

Agreement  form  xviiL :  And  WHAS  it  has  been  further  acrd  that  the  sd  D. 

as  to  . 

making  up  shl  enter  into  the  covt  hinafter  contd  for  makg  up  the  amt  of 
the  value     ^y^^  g^j  ^^yy  ghare  or  intt  of  the  sd  B.  to  the  sum  of  £ ; 

of  rever-  "^  /.  /.  . 

sionary       Agrmt  as  to    settlemt  of  B.*s   after-acquired  ppty,  p.  454, 
interest,      y^^  ^^^  ^jj .  jjq^  ^gjg  jNDRE  WITNETH,  assnmt  hy 

.nesseth. 

one  of  the  parties  is  a  foreigner  be  invalid  in  his  or  her  country  owing  to  the 
law  of  that  country  ;  see  Code  Napoleon,  174.  It  is  always  prudent  where  one 
of  the  parties  is  a  foreigner,  to  ascertain  that  the  law  of  his  or  her  country 
contains  no  such  provisions.    See,  generally,  Vaizey  on  Settlements,  p.  1640. 

Variation         (a)  If  a  fixed  sum,  raisable  out  of  the  reversion,  is  settled,  substitute  for  the 

for  fixed       above  a  recital  of  agreement  for  settlement  of  "  the  SUm  of  £ ,  to  be 

raised  out  of  the  sd  pt  or  share,"  &c.,  as  in  the  text,  "  when  the 
same  shl  fall  into  posson."  If  the  balance  of  the  reversion  is  not  to  be 
settled,  it  will  of  course  be  excepted  out  of  the  covenant  (if  any),  to  settle  the 
wife's  other  and  after-acquired  property. 

Variation         (J)  When  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  "  AnD  WHAS 

foreigner  ^*  ^®  *^®  intention  of  the  pties  hto  that  these  psnts  shl  be 
construed,  &  that  the  rts  of  all  psons  claimg  hrunder  shl  be 
re<nilated  by  the  law  of  England  in  the  same  mner  as  if  the  sd 
A.  were  now  domiciled  in  England,  &  as  if  both  the  sd  A«  &  B. 
were  to  remain  henceforth  durg  their  respive  lives  domiciled  in 
England." 
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B.,  "  as  settlor,"  o/,  "  All  that,"  &c.,  the  revy  share  under  her    ^rkc.  v 
parents'  settlemt  <t  apptmt,  p.  4.50,  form  i.,  &  p.  456,  note,  (c)  Aseign- 
[jy  B.'s  intt  in  the  mtge  is  equitable  only,  add,  "  And  also  ^^^^ 
all  that,"  &c.,  the  sum  seed  on  mtge,  p.  457,  not^]-   And  it  is  Tmsts. 
HBY  AGRD  &  DECLD  that  the  sd  E.,  F.,  &  G.,  shl,  from  &  after 
the  sd  intd  marre,  stand  possed  of  the  sd  pt  or  share  (d),  [mtge 
debt  &  intt]  &  premes  hby  assned  [//  the  mtge  is  transferred 

by  a  septe  deed,  add,  "  &  the  sd  mtge  debt  of  £ &;  intt 

wch  have  been  transferred  to  the  sd  trees  by  the  hinbfe  recited 
indre  of  even  date  hwith  "]  :  XJPON  TRUST  that  they,  the  sd  Invest- 
E.,  F.,  &  G.,  or  the  survors  or  survor  of  them  or  other  the  ™®°^ 
trees  or  tree  for  the  time  being  of  these  psnts   (hinafter  called 
the  sd  trees  or  tree)  shl  eir  allow  the  sd  pt  or  share  as  &  when 
the  same  shl  fall  into  posson  &  be  reced  by  the  sd  trees  or 
tree,  &  the  sd  mtge  debt,  or  any  of  them,  or  any  pt  or  pts  thof 
resply,  to  remain,  &c.,  contim^e  investmt  clause,  see  pp.  459, 
463,  forms  ii.  to  viii. ;  Power  to  vary  investmts,  p.  464 :  And  Tnisu 
shl  durg   the   life   of  the   sd   B.  pay  the   income  of  the  sd  iiv78°of 
respive  trust  premes  &  the  ppty  representg  the  same  resply,  h«8l>*?d 
hinafter  called  the  wife's  fortune  (includg  any  intt  now  accrued 

but  not  yet  reced,  on  the  sd  mtge  debt  of  £ )  to  B.  witht 

anticipon,  p.  466,  form  xv.,    remr  to  A,  for    life,  p.  467, 
form  XVIL :  And  after  the  death  of  the  survor  of  them  the  After  the 
sd  A.  &  B.  shl  stand  possed  of  the  wife's  fortune,  &  the  income  husband 
thof,  &c.,  trusts  for  issue  of  marre,  p.  474,  form  xxx.  {e),  or  and  wife. 


(c)  If  a  fixed  sum,  raisable  out  of  the  reversion,  is  settled,  substitute  an  Variation 

afflignment  of "  the  sum  of  £ ,  to  be  raised  out  of  the  sd  pt  or  ^^^  ^^^^ 

share,  &c.,  as  soon  as  may  be  after  the  same  pt  or  share  & 
premes  shl  fall  into  posson,  &  to  be  pd  to  the  sd,  treee,  their 
exs,  ads,  or  assns,  witht  any  dedon  in  respt  of  succession  [legacy] 
or  other  duty,  expses,  or  orwise,  with  intt  thron,  at  the  rate  of 

p.c.  p.a.,  from  the  day  when  the  sd  pt  or  share  &  premes 

shl  fall  into  posson  until  the  same  sum  of  £ shl  be  raised 

&  pd." 

(d)  In  the  case  mentioned  in  the  last  note,  say,  "  the  sd  sum  of  £ 

&  intt:"  the  alterations  in  the  rest  of  the  Precedent  for  this  case  will  be 
obviotis. 

(p)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  in  the  Variation 
power  of  appointment,  "  by  will  01*  codl,  exted  in  such  mner  as  to  ^^^  . 
be  valid  accdg  to  the  law  of  the  domicile  of  such  survor  or  by 
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PRBC,  V. 


TnutB  of 
policies. 


p.  474,  form  xxxi.,  &  p.  476,  form  xxxiiL,  hotchpot  \mtce 
accv/muloifi\  &  advanc&nit  clauses,  pp.  477  to  480.  UUi/mats 
trust  of  wife's  fortune,  p.  481  (a) ;  Power  to  trees  to  pay 
iThcome  to  wife's  bankers,  p.  473,  form  xxix.;  Trusts  ofpols  by 
referee  to  the  trusts  decld  of  "  the  wife's  fortune,"  with  ultimate 
trust  for  A.,  p.  ^83,  form  XLV. ;  Insert  such  of  the  clauses  XLVL 
Covenants,  to  LL  relative  to  the  pols  as  may  be  appropriate.  Govt  by  C.  to 
pay  anny  to  the  trees  &  declon  of  trust,  pp.  49 J,  492  (6) ;  Govt 
by  D,  to  make  up  B.*s  revy  intt  to  a  certn  sum  <fe  declon  of 
trust,  p.  488 ;  Agrmt  to  settle  B.'s  other  &  after-acquired  ppty, 
p.  505 ;  Power  to  trees  to  settle  questions,  &c,,  p.  515;  [^Special 
power  to  trees  to  settle  accts  as  to  revy  share  settled  by  R, 
p.  515 ;  Special  power  to  accept  land  in  lieu  of  moys  arisg 
under  trust  for  sale,  p.  516,  if  appropriate']:  Glauses  stipple- 
mental  to  statutory  provo^is  as  to  apptmt  &  indemnity  of 
trees,  p.  519, /arm  xc,  cfc  p.  521, /orm  xcv.  (c) ;  Power  to  trees 
to  employ  agents,  p.  621.     In  wits,  &c.  (d). 


Variation 
as  to 
annuity. 


Variation 

for 

foreigner. 


any  writg,  purportg  to  be  a  will  or  codi,  exted  in  such  mner 
that  the  same  wd  be  valid  as  such  accdg  to  the  law  of  England 
if  such  survor  were,  at  the  time  of  his  or  her  death,  domiciled 
in  England,  &  so  that  in  the  case  of  the  sd  B.  such  will,  codl, 
■or  writing  shl  be  valid  whether  she  shl  be   covert   or  sole." 

See  Story,  Conflict  of  Laws,  ch.  xi.,  8.  472?. 

(a)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  the  power  of 
Appointment  by  will  should  be  in  the  form  given  in  the  last  note,  mutatis 
mutandis.  In  the  absence  of  this  provision,  a  will  made  in  pursuance  of  a  power 
executed  so  as  to  be  valid  according  to  English  law  though  invalid  according  to 
the  law  of  the  testatrix's  domicile,  is  (^Rc  Huher,  [18%]  P.  209),  while  if 
executed  so  as  to  be  valid  according  to  the  law  of  the  domicile  and  invalid 
according  to  English  law  it  is  not  (^Uummel  v.  Hummel,  [1898]  1  Ch.  642) 
effectual. 

(J)  Add,  if  so  intended,  "  but  SO  that  if  the  S(l  B.  shI  marry  again 

after  the  death  of  the  sd  A.,  the  same  annl  sum  shl  be  pd  & 
applied  to  the  psons,  for  the  pposes,  &  in  the  mner  to,  for,  &  in 
wch  the  same  wd  be  payable  or  applicable  if  the  sd  B.  were 
dead." 

(r)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  add,  "  AnD  FT  IS 

HBY  AGBD  &  DECLD  by  all  the  pties  hto,  &  parlarly  by  the  sd 
A.,  that  these  psnts  shl  be  construed,  &  that  the  rts  of  all  psons 
claimg  hrunder  shl  be  regulated,  accdg  to  the  law  of  England, 
in  the  same   mner  as   if  the   sd  A.   were  now  domiciled  in 


(rf)  For  this  note,  see  next  page. 
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VI. 

SETTLEMENT,  o^i  Afarria/je  of  Ixfant,  of  Shares  in  prbc.  vi. 
Settled  Funds,  to  which  the  Wife,  the  Infant,  is 
entitled  partly  in  Possession  and  partly  in  Con- 
tingency, and  of  a  sum  of  Consols  in  Court,  to 
which  the  Husband  is  Contingently  entitled  in 
Reversion.  Covenant  by  the  Husband  f(yr  Pay- 
ment of  an  Annuity  Charged  on  the  net  Profits 
of  his  Business.  Each  takes  the  First  Life 
Interest  in  his  or  her  Own  Property,  the  Hus- 
band's Life  Interest  in  his  Own  Property  being 
Charged  with  Maintenance  for  his  Wife  and 
Children,  And  his  Life  Interest  in  the  Wife's 
Property  being  niade  Determinable  on  Bank- 
ruptcy, &c.  (e).  Power  to  invest  in  Purchase  of 
Land.  Power  to  either  party  to  make  a  Settlement 
on  a  Future  Marriage.  Power  to  trustees  to  obtain 
a  Stop  Order.  Variations  where  the  Husband's 
Life  Interest  in  the  Wife's  Property  is  Determin- 
able but  not  Protected,  and  where  he  takes  the 
First  Life  Interest  in  Her  2)roperty,    The  Wife 


England,  &  as  if  the  sd  A.  &  B.  were  to  remain  henceforth 
duig  their  respive  lives  domiciled  in  England." 

(<0  Notice  of  the  settlement  must  be  given  to  the  trustees  of  the  marriage   i^otice. 
settlement  of  the  wife's  parents  ;  and  if  the  wife's  interest  in  the  mortgage  is 
equitable  only,  to  the  persons  in  whom  it  is  legally  vested. 

As  to  the  stamp  in  respect  of  the  reversionary  interest,  it  has  been  decided    Stamp  on 
that  a  settlement  of  a  reversionary  share  in  a  trust  fund  is  a  settlement  of    settlement 
a  "* definite  and  certain  sum"  (sec  the  Stamp  Act,  1891,  Sched.  Settlement),   °/  rever- 
ootwithstanding  a  power  in  the  original  settlement  to  vary  securities,  and   ^^'Ji^*'^^ 
notwithstanding  that  the  interest  is  contingent  or  defeasible,  Onslmo  v.  Com- 
mmionrvM,  ^r.,   [1891]    1    Q.   B.  239;    the   Court   refused  to  accede  to  the 
argument  (which  seems  plausible),  that  '•*■  definite  "  refers  to  the  amount  of  the 
fond  and  **  certain  "  to  the  title  of  the  settlor ;  the  decision,  if  pursued  to  its 
logical  resalts,  requires  that  a  settlement  by  the  eldest  of  ten  children  (the 
other  nine  being  all  infants)  of  the  share  and  interest  of  the  settlor  in  a  fund 
held  in  trust  for  such  of  the  children  as  attain  twenty-one,  must  be  stamped 
with  duty  on  the  whole  fund.     It  is  believed  that  in  practice  the  ad  valorem 
would,  in  this  case,  be  assessed  on  one-tenth  of  the  fund. 

ifi)  See  p.  469  et  9eq.^  notes. 
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is  jnit  to  her  Election  to  Confirm  the  Settlement 
when  of  age  (a). 


Parties,  A.,  husbd,  1 ;  B.,  wife,  an  infant  under  the  age  of 
Recitals,      twenty-one  yrs,  2  ;  C,  D.,  &  E.,  trees,  3.     Recite  intd  marre. 


As  to  set- 
tlements 
of  the 
wife's 
property 
where  the 
is  an 
infant. 


Effect  of 
M.  W.  P. 
A.,  1882. 


Effect  of 
settle- 
ments by 
infants. 


(a)  Prior  to  the  M.  W.  P.  A.,  1882,  where  the  intended  wife  was  an  infant,  & 
settlement  of  her  property,  w^ith  the  concnrrence  of  the  intended  hasband, 
though  not  binding  on  her,  was  binding  on  him,  and  effectual  as  to  any  interest 
which  he  wonld  have  taken  maritally  in  the  absence  of  a  settlement  (see 
3  Dav.  Prec  647)  ;  but  beyond  this  it  oould  only  be  made  effectual  by  the  wife 
being  put  to  her  election,  where  property  was  also  settled  by  the  husband  or 
some  other  person,  so  as  to  preclude  her  from  taking  any  benefit  from  such 
property  except  on  the  terms  of  confirming  the  settlement  of  her  own  pro- 
perty ;  or  else  obtaining  the  sanction  of  the  Court  to  the  settlement  under  the 
Infant  Settlements  Act,  1855  (see  Prec.  XL,  infra),    See  p.  557,  note. 

Haying  r^ard  to  Hancock  v.  Hancock,  88  Ch.  D.  78,  and  Sterens  v.  Trevor 
Oarriok,  [1893]  2  Ch.  307,  the  rule  does  not  appear  to  be  altered  by  the  Act^ 
but  as  this  is  perhaps  not  quite  clear  it  is  advisable,  where  the  Infant  Settle- 
ments Act  cannot  be  had  recourse  to,  to  insert  either  a  clause  expressly  pntting 
the  wife  to  her  election,  if  property  is  ab«o  settled  by  the  husband  or  any  other 
person,  or  a  covenant  by  the  husband  that  the  wife  shall  make  or  confirm  the 
settlement  when  of  age,  with  a  provision  protecting  the  trustees  from  responsi- 
bility for  not  taking  proceedings  under  the  covenant.  In  either  case,  the  wife 
should  by  a  short  deecl  make  or  confirm  the  settlement  on  attaining  her  majority. 

A  settlement,  however,  by  an  infant,  if  it  is  for  his  or  her  benefit  (which  a. 
settlement  of  the  wife's  existing  or  future  property  on  marriage  of  the  ordinaiy 
type  would  be  considered  to  be  :  Smith  v.  Lucat^  18  Ch.  D.  631)  is  voidable  only 
and  not  void,  so  that  the  infant  on  coming  of  age  can  confirm  it ;  Re  HiuUoMy 
[1894]  2  Ch.  421,  and  if  nothing  is  done  by  the  infant  after  attaining  majority 
amounting  to  a  repudiation,  it  will  stand :  Smith  v.  Lucas,  Burnaby  v.. 
Equitable  Reversianary,  ij-c,  Society,  28  Ch.  D.  416 ;  Duncan  v.  Dixon,  44: 
Ch.  D.  211  ;  and  the  right  of  repudiation  is  of  course  personal  to  the  infant ; 
and  it  must  be  exercised  within  a  reasonable  time ;  Carter  v.  Silber,  [1891]- 
3  Ch.  553,  on  app.  nom.  QiHer  v.  Haalwk,  [1892]  2  Ch.  278,  in  U.  L.  nom. 
Ed%oard9  v.  Cktrter,  [1893]  A.  C.  860  ;  R«i  Janet,  [1893]  2  Ch.  461.  As  to  what 
amounts  to  such  an  adoption  or  confirmation  on  the  part  of  the  infant  as  to  bar 
the  right  of  repudiation  (which  is  often  a  difficult  question),  see  Dariee  v. 
Daviei,  L.  R.  9  Eq.  468  ;  Afilner  v.  Lord  Hareioood,  18  Ves.  277;  White  y.  Cor^ 
2  Ch.  D.  387  ;  Smith  v.  Lncat,  ubi  ttup,,  where  the  confirmation  by  the  wife  of 
the  settlement  quoad  certain  interests  settled  or  agreed  to  be  settled  by  her  waa 
held  not  to  prevent  her  from  repudiating  it  as  to  property  subsequently 
accruing ;  see  also  the  note  to  the  precedent  of  a  deed  of  confirmation,  infira^ 
p.  567.  On  the  principle  of  election  the  wife  cannot,  on  coming  of  age^ 
repudiate  without  making  compensation  to  the  parties  who  are  thereby  dis- 
appointed out  of  any  interests  taken  by  her  in  any  other  property  bound  by  the 
settlement :  Codrington  v.  Lindsay,  L.  R.  8  Ch.  578,  s,c.  nom.  Codrington  ▼. 
Codrington,  L.  R.  7  H.  L.  8') 4  ;  but,  after  some  confiict  of  authority,  it  appears  to 
be  now  settled  that  compensation  cannot  be  awarded  out  of  any  interest  as  ti> 
which  the  wife  is  by  the  settlement  restrained  from  anticipation ;  Re  Vardomj. 
31  Ch.  D.  275  ;    Hamilton  v.  Hamilton,  [1892]  1  Ch.  396.    The  principle  of 
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p.  450 :  And  whas  the  sd  A.,  as  one  of  the  six  chin  now  livg  of  »**kc.  vi. 
K.,  deced,  by  his  wife,  L.,  will,  in  the  event  of  his  survivg  the  Husband's 
sd  L.,  become  entled  under  the  will  of  the  sd  K.,  wch  was  ^^'le  to 

'  ^  ^  contingent 

proved  on  the day  of in  the Registry,  to  one  interest  in 

eql  sixth  pt  or  share,  or  to  some  other  pt  or  share,  or  to  the  c^^/^'^ 

whole  of  a  sum  of  £ 2|  p.c.  Consold  Stk  now  standg  to 

the  credit  of  a  cause  of  M.  v,  N.,  add  referee  to  record,  the 
acct  of,  &c. :  And  whas  the  sd  A.  is  carrying  on  the  business  of 

in  co-ptnp  with  X.  &  Y.  under  the  firm  of ;  AND  Wife's 

WHAS  the  sd  B.,  as  one  of  the  chin  of  H.,  by  G.  his  late  wife,  reversion. 

is  entled  in   posson   contingently    on   her   attng  the   age    of  *ry  >"*^ 

twenty-one  yrs  or  marrying  to  one  eql  fourth  pt  or  share  of  possible 

the  trust  funds  &  ppty  subjt  to  the  trusts  of  an  indre  dated,  ^^^^ 

&C.,  &  made,  &c.,  wch  now  consist  of  the  parlars  specified  in 

the  sd  schdie  hto,  And  in  the  event  of  the  death  of  her  brother 

Q.  under   the   age  of  twenty-one   yrs,  will  become  entled  in 

posson  (subjt  to  the  like  contingency)  to  one  eql  third  pt  or 

share  of  anor  such  fourth  pt  or  share,  &  of  the  accumulons,  if 

any,  of  such  share,  or  of  so  much  of  the  same  respively  as  shl 

not  have  been  applied  under  the  trusts  of  the  sd  indre  of,  &c. : 

And  whas,  upon  the  treaty  for  the  sd  intd  marre,  it  was  agrd  Agreement 

that  the  sd  sevl  trust  premes  to  wch  the  sd  A.  &  B.  are,  or  ^^^t,  ^  * 

may  become  resply  entled  as  hinbfe  is  recited  shd  be  assned 

to  the  sd  C,  D.,  &  £.,  upon  the  trusts  hinafter  decld  concerng 

the  same  resply,  And  it  was  also  agrd  that  the  sd  A.  shd  enter  And  for 

into  the  covt  hinafter  contd  fur  paymt  of  an  anny  to  be  held  Jo  my  °^ 

upon   the   trusts   hinafter   decld,  &  that    such    anny  shd    be  annuity. 

collaterally  seed  in  mner  hinafter  appearg,  &;  that  these  psuts 

shd  contn  such   other   provons  as   are  hinafter  expd :    NOW  Wit- 

THIS  INDRE  WITNETH,  asanmt  by  A.  with  ccmcurrce  of  B.  "''''*^" 

/•    *  •  •  •  •  t        ^^  1  A  ASSlgll" 

to  trees  of  his  contingent  intt  %n  the  Consols,  p.  4!Oo,fonn  i.,  mentof 


rever- 


<t  p.  457,  note,  viviatis  mutandis;    2nd  witnessg  clause;  gi^^aiT 
Similar  assnmt  by  B,  with  concurrce  of  A.,  see  form,  in  note,  interesu. 
p.  456,  of  "  All  that  one  eql  fourth  pt  or  share  to  wch  the  sd 
B.  will  upon  the  sd  intd  marre  become  entled  as  afsd,  And  all 
that  one  eql  third  pt  or  share  of  anor  fourth  pt  or  share,  &  of 


election  may  apply  although  the  settlement  is  void  and  not  merely  voidable,  see 
Codrington  v.  Codrington,  uH  tup. 

See  fnrther,  as  to  settlements  on  the  marriage  of  infants,  3  Dav.  Free.  647 
et  mq.,  Yaizey,  Ch.  2. 
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Trusts 
during 
lives  of 
husband 
and  wife. 


Trusts 
after  death 

Variation 
for  deter- 
minable 
life 
inteiiest 


the  accumulons  thof  to  wch  she  is  contingently  entled  under 
the  trusts  of  the  same  indre  of,  &c.,  And  all  other  (if  any)  the 
pt  or  share,  or  pts  or  shares,  to  wch  she  is  now,  or  will  in  any 
event,  become  ontled  of  or  in  the  trust  funds  &  ppty  subjt  to 
the  trusts  of  the  same  indre,"  p.  455  ;  And  it  is  hby  agrd  & 
decld  that,  &c.,  IVust  for  investmty  pp.  458  to  463,  forms  IL  to 
viiL  {a) ;  Power  to  vary  investmts,  p.  464 ;  And  shl,  duig 
the  life  of  the  sd  A.  pay  the  income  of  the  sd  premes 
first  hinbfe  assned,  &  the  ppty  representg  the  same  (wch 
are  hinafter  called  the  husbd's  fortune),  unto  the  sd  A., 
&  his  assns  :  Provo  cha/rgg  hushd's  life  intt  with  mice  of  his 
wife  &  chin,  p.  473.  And  it  is  hby  aqkd  that  after  the  death 
of  the  sd  A«  the  sd  trees  or  tree  shl  pay  the  income  of  the 
Imsbd's  fortune  to  the  sd  B.,  for  life  witht  anticipon,  p.  467, 
fomi  xviil  :  And  shl,  durg  the  life  of  the  sd  B.,  pay  the  in- 
come of  the  sd  premes  secondly  hinbfe  assned,  &  the  ppty 
representg  the  same  (wch  are  hinafter  called  the  wife's  fortune), 
&c.,  trust  for  B.  for  life  witht  anticipon,  p.  466,  form  xv. ;  Arid 
after  her  death  to  A,  for  life,  detemiinable  on  bkptcy,  cfe<r., 
p.  470,/arwi  xxiii.,  but  so  nevs,  that  such  cesser  or  determinon 
of  the  intt  of  the  sd  A.  shl  not  affect  his  rt  to  exercise,  or  concur 
in  exercisg,  the  sevl  powers  hby  given  to  him  of  consentg  to 
investmts  &  changes  of  investmt,  &  of  makg  apptmts  in  favour 
of  the  issue  of  the  sd  intd  marre,  &  of  consentg  to  advancemts 
&  apptg  new  trees.  Diacronary  trust  for  applicon  of  the  in- 
cor)ie  of  the  wife's  forttine  on  hunhd's  bkptcy,  &c.,  for  the 
benefit  of  himself  &  family,  p.  470,  fonn  xxiv.,  or  p.  4f72,form 
XXV. ;  [or  if  lie  is  not  to  take  a  protected  life  intt  va$ert,  in  lieu 
of  this  form  xxvl  (6) :]  And  it  is  hby  agrd  &  decld  that 


Variations 
for 


(a)  If  A.'a  life  interest  in  B.'r  fortune  i8  determinable,  but  not  protected, 
the  provision  as  to  consents  to  investments  may  be,  "  with   the  consent 

of  the  sd  A.  &  B.  durg  their  jt  lives,  &  of  the  survor  of  them 
durg  his  or  her  life,  &  after  the  death  of  such  survor  at  the 
discron  of  the  sd  trees  or  tree  (but  so  that  as  regards  the 
premes  secondly  hinbfe  assned,  the  consent  of  the  sd  A.  to  an 
investmt  or  change  of  investmt  shl  not  be  required  in  the 
event  of  the  determinon  of  the  trust  hinafter  decld  in  his 
favour  concemg  the  same  premes)." 

(Ji)  If  the  husband  takes  the  first  life  interest  determinable  on  bankruptcy, 
in   the  wife's  fortune,  substitute  for   the   trusts  in   the  text,  *^  Life  intt 
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after  the  death  of  the  survor  of  them  the  sd  A«  &  B.,  the  sd    ^Rkc.  vi. 
trees  or  tree  shI  8tand  possed  of  the  husbd  b  forttine,  &  also  of  of  nurvivor 
the  wife's  fortune,  &  the  income  thof  resply,  UavAil  trusts  for  of  ^uaband 
issue  of  marre,  asA.&B.or  survor  shl  appt,  p.  474,  formfi  xxx., 
€T  p.  475,  form  xxxi. ;  Trust  for  chin  in  default  of  apptmt, 
p.  476 ;  Hotchpot  clause,  p.  477 ;  Advancemt  clause,  p.  480 ; 
Addon  to  hotchpot  &  advancemt  clauses,  providg  for  valuon 
oflamd,  &c,,  p.  481, /orm  XLii. ;  Ultimate  trusts  of  hushd's  & 
"wife's  fortunes,  p.  481,  form  XLili.,   urith  varion  in  note; 
Agrmt  to  settle  wife's  other  &  after-acquired  ppty,  p.  505,  Covt  Covenant 
by  husbd  wUh  trees  to  pay  anny,  p.  491, /oryn  LVii.,  saying,  an^uy 
**8uch  yrly  sum  as  is  hinafter  mentd,  that  is  to  say,  durg  the  variable  in 

jt  lives  of  the  sd  A.  &  B.  the  sum  of  £ ,  &  in  case  the  sd  B. 

shl  die  in  the  lifetime  of  the  sd  A.,  &  while  any  issue  of  the 
sd  intd  marre  shl  be  livg,  then  durg  the  remr  of  the  life  of 
the  sd  A.  if  &  so  long  as  any  issue  of  the  sd  intd  marre  shl  be 

livg,  the  sum  of  J^ " ;  And  it  is  hby  agrd  &  decld  that  Trusts  of 

the  sd  yrly  sum  of  £ or  £ ,  as  the  case  may  be,  shl 

be  held  by  the  sd  trees  &  tree  upon  the  trusts  hiubfe  decld 
concerng  the  income  of  the  trust  premes  secondly  hinbfe 
assned,  with  the  exception  that  after  the  death  of  the  sd  B.,  if 
the  same  shl  happen  in  the  lifetime  of  the  sd  A.,  the  sd  trees 
or  tree  shl  pay  or  apply  the  yrly  sum,  if  any,  then  payable 
under  the  covt  lastly  hinbfe  contd  to  the  psons  or  pson  &  in 
the  mner  to  whom  &  in  wch  such  income  wd  be  payable  or 
applicable  if  the  said  A.  were  then  dead ;  And  the  sd  A.  doth  Charge  on 
hby  chge  his  share  in  the  net  profits  of  the  sd  business,  with  business. 

the  paymt  of  the  sd  respive  yrly  sums  of  £ &  £ at 

the  times  &  in  mner  afsd :  Power  to  invest  in  pchase  of  land 


determinable  on  bkptcy,  p.  469,  form  xxii./'  with  the  addition,  husband 

if  so  intended,  of  the  clause  in  the  text,  as  to  the  exercise  of  the  powers  after  ^^^^K 
such  determination.    "  AnD  SHL,   after   the   death   of  the    sd  A.,  or  ii"erestin 

the  determinon  during:  his  life  of  the  trust  hinbfe  decld  of  the  ^^^®'» 
sd  income  in  his  favour,  pay  the  income  of  the  wife's  fund  to 
the  sd  B.,  &c.,  continue  life  intt  to  wife,  p.  467, /orm  xviii. ; " 

far  a  protected  life  interest,  add,  "  &  shl,   after   the  death   of  the  sd 

B.,  &  the  determinon,  &c.,"  continue  discfi*onary  trust,  p.  470, 
form  XXIV. ;  or,  where  the  life  intt  is  not  to  be  protected,  insert 
form  XXVI. 
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p.  502,  form  Lxxvi.,  or  p.  504,  form  Lxxvii., ;  Power  to  eir 
pty  to  make  a  aettlemt  on  a  future  Toarre,  p.  509,  form  LXXix. ; 
Clause  puttg  wife  to  her  election  to  confirm  settlemi  when  she 
cornea  of  a^e,  p.  514  (a) ;  Power  to  trees,  at  cost  of  -4..,  "  or  of  the 
trust  este,"  to  obtain  a  stop  order  on,  "  the  share  &  premes  first 
hinbfe  assned,"  p.  114,  mutatis  muta7idis  ;  Power  to  trees  to 
settle  questions,  &  to  arrange  &  compromise,  p.  515,  Special 
power  to  settle  axxts,  &c,,  p.  515,/o7*?n  lxxxvl  ;  Clauses  as  to 
apptmt  &  indemnity  of  trees,  p.  519, /orm  xc,  &  p.  521,  form 
xcv. ;  Power  to  trees  to  employ  agents,  &c,,  p.  521.  In  wits, 
&c.  (6). 


Covenant 
by  hus- 
band that 
wife  shall 
make  or 
confirm 
8ettlement 
when  of 
age. 


(a)  The  following  is  a  form  of  covenant  by  the  intended  husband  that  the 
intended  wife  shall  make  or  confirm  the  settlement  when  of  age ;  but  the 
liability  in  damages  for  the  default  of  the  wife  or  those  claiming  under  her  in 
the  event  of  her  death  is  one  which  be  might  be  often  unwilling  to  incur. 

"And  in  psuance  of  the  sd  recited  agrmt,  &  in  conson  of  the 
sd  intd  marre,  the  sd,  hushd,  doth  hby  covt  with  the  sd,  trees^ 
that  if  the  sd  intd  marre  shl  take  place,  then  as  soon  as 
practicable  after  the  sd,  wife,  shl  have  attned  the  age  of 
twenty-one  yrs,  she  the  sd,  wife,  or  in  the  event  of  her  death 
under  that  age  then  as  soon  as  practicable  after  her  death,  her 
[hrs]  exs  or  ads,  &  also  the  sd,  hushd,  his  exs  or  ads  in  respt  & 
to  the  extent  of  any  intt  wch  he  or  they  may  by  any  means 
acquire,  &  all  other  necy  pties,  if  any,  shl  at  the  cost  of  the 
trust  este  exte  &  do  all  such  [convces,  assnmts,  assurces] 
transfers,  instrumts,  &  things  as  shl  be  necy  or  pper  for 
effectually  vestg  in  the  sd  trees  or  tree  all,  &c.,  peels.  Upon 
trust,  &c."  [or  if  the  intd  wife  joins  in  the  settlemt  as  provd 
in  the  text,  "  all  or  any  such  assurces,  deeds,  &  things  as  shl  be 
necy  or  pper  for  effectually  confirmg  these  psnts  &  makg  the 
same  legally  bindg  upon  the  sd,  wife,  her  hrs,  exs,  ads,  &  assns, 
&  for  effectually  vestg,  &c.,"  as  ahove'}^  (See  note  to  Prec.  xv.,  p.  557.) 
"  Provd  always  that  the  sd  trees  or  tree  shl  not  be  under  any 
obligon  to  take  pcdgs  under  the  covt  of  the  sd,  hushd,  lastly 
hinbfe  contd  or  incur  any  responsibility  for  any  omission  so 
to  do." 

(J>)  Notice  of  the  settlement  must  be  given  to  the  trustees  of  the  will,  and  a 
stop  order  obtained  on  the  fund  in  court.  As  to  stop  orders,  see  p.  114,  note. 
As  to  the  stamp  in  respect  of  the  reversionary  interest,  see  p.  535,  note. 
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vn. 

SETTLEMENT,  on  Marricige,  of  Registered  Land  be-  prec.  vn. 
longing  to  Husband  by  meav^  of  a  Trust  for  Sale, 
and  Declaration  of  Trust  of  the  Proceeds  of  Sale. 

Parties,  A.,  huabd,  1 ;    B.,  wife,  2 ;   C,  D.,  &  E.,  trees,  3. 
Recite  intd  marre,  p.  450 ;  And  whas  the  sd  A.  is  seised  in  Recitals. 
fee  simple  in  posson  of  the  hds  hby  assned  free  from  incumbces 
&  is  also  regrd  under  the  L.  T.  A.,  1875  (&  1897),  as  pro- 
prietor thof  with  a  title ;  And  whas  upon  the  treaty 

for  the  sd  intd  marre  it  was  agreed  that  the  sd  hds  shd 
be  settled  in  mner  hi*after  appearg ;  And  whas  in  psuance 
of  the  sd  agrmt  the  sd  A.  hath,  with  the  approbon  of  the 
sd  B.,  exted  a  transfer  of  the  sd  hds  to  the  sd  C,  D.,  &  E.  (c), 
containg  an  applicon  for  a  restron  that  until  further  order,  no 
entry  affectg  the  sd  hds  shl  be  made,  &  that  no  lien  by  deposit 
shl  be  created  thron  witht  the  consent  of  the  sd  A.  &  B.  or 
the  survor  of  them  {d) :  NOW  THIS  INDRE  WITNETH 
that  in  psuance  of  the  recited  agrmt  &  in  conson  of  the  sd 
intd  marre,  the  sd  A.,  as  benefl  owner,  with  the  approbon 
of  the  sd  B.,  doth  hby  grant  unto  the  sd  C,  D.,  &  E,,  all 

those   lands  regrd  under  the  title   No.   ,   in    the   parish 

of in  the  district  of in  the  city  of to  hold 

the   same   unto   the   sd   C,  D.,  &   K,  &   their  hrs,  To  THE  Haben- 
USE  of  the  sd  A.,  &  his  hrs,  until  the  sd  intd  marre,  &  after  ^"™* 
the  solemnon  thof.  To  the  use  of  the  sd  C,  D.,  &  E.,  their  ^"^  ^^^' 
hrs  &  assns,  Upon   trust,  &c..  Trust  fcyr  Sale,  &c.,  p.  493, 
Dedon  of  trust  of  sale  moys  &  rents  until  sals,  p.  495,  forTn 
Lxni.    And  it  is  hby  agrd  &  decld  that  the  sd  trees  or  Trust  for 
tree  shl  with  the  consent  in  writg  of  the  sd  husbd  <fe  vnfe,  or  ^^l"^^' 
the  survor  of  them,  durg  their,  his,  or  her  lifetime,  &  after  the 
death  of  such  survor  at  the  discron  of  the  sd  trees  or  tree,  invest 
the  residy  or  net  moys  to  arise  from  the  sale  under  the  trust  for 

(c)  The  transfer  will  be  expressed  to  be  made  "  in  Conson  of  a  marre 

intd  to  be  solemnized  betn  A.,  of ,  &  B,,  of ." 

(S)  It  is  probable  that  the  deposit  of  a  land  certificate  containing  a  restric- 
tion that  no  entry  is  to  be  made  without  certain  consents,  wiU  prevent  the 
deposit  made  without  those  consents  from  creating  a  lien,  but  until  this  is 
settledfit  will  be  proper  to][appl7  for  a  restriction  in  the  form  given  above. 
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pREc.  VII.  sale  binbfe  contd  of  the  sd  hds,  or  any  of  them,  as  &  when  the 
8d  moys  shl  be  reced,  in  the  names  or  name  [or  under  the  legal 
control]  of  the  sd  trees  or  tree  in  or  upon,  &c.,  InveatrrUSy  see 
pp.  459,  463  ;  forms  iii. — viii. ;  Power  to  vary  investmts,  p. 
464 ;  Trusts  for  hushd  for  life,  p.  467  (a),  form  xvi. ; 
Wife  for  life  toitht  anticipon,  forrth  xviii. ;  usfwaL  trusts 
for  issvue  of  marre,  as  in  Prec,  I.,  with  the  addon  to  hotchpot 
&  advamcemt  clauses  providg  for  valuon  of  land,  p.  481, 
form  XLTi.  (6) ;  Ultimate  trust  i/a  default  of  issue,  for 
husbd,ip.  481, /orwi  xuii. ;  Power  to  manage  until  sale^f.  496, 
form  Lxvi. ;  or  p.  498,  form  Lxvii. ;  {Leasg  powers,  p.  498, 
form  Lxviii.,  or  p.  499,  form  LXix. ;  or  clause  givg  powers 
by  referee  to  tiie  S.  L.  Acts,  form  Lxxiii.  p.  501  \\  Power  to  invest 
in  the  pchase  of  land  (c),  p.  502,  form,  Lxxvi.,  vrith  the  varion 
in  note  (e)  ;  Glauses  cw  to  apptmi  &  indemnity  of  trees,  p.  519, 
form  xc,  &  p.  521,  form  xcv.  •,  Power  to  trees  to  employ 
agents,  &c,,  p.  521.    In  wits,  &c. 


PREC.  VIII. 


vni. 

CONVEYANCE,  on  Marriage,  of  Freeholds  belonging 
—  to  Wife  in  Trust  for  Sale,  with  a  Declaration 

of  Trust  of  the  Purchase  Money  by  Reference 
to  a  Settlement  of  Even  Date.  Power  to  sell 
for  Fee  Farm  Rents.  Variations  for  an  Un- 
divided Share  (d). 

Pjrtjss,  a.,  husbd,  1 ;  B.,  wife,  2 ;  C,  D.,  &  E.,  trees,  8. 
RecitaU.     Recite  intd  marre,  p.  450 ;  Title  of  B,,  as  in  a  Convce  on  Sale, 


Waste 


(a)  As  to  whether  a  tenant  for  life  under  a  settlement  of  this  nature,  is 
impeachable  for  waste,  see  Be  Midget  31  Ch.  D.  504,  and  as  to  whether  the 
trustees  may  commit  waste,  see  Seagram  v.  Knight,  L.  R.  2  Ch.  630  ;  Waldc  v. 
Waldo,  12  Sim.  107,  and  as  to  whom  the  proceeds  of  waste  by  the  trnatees 
belong,  see  Cowley  v.  WelU'sley,  L.  R.  I  Eq.  656  ;  36  Beav.  635  ;  Be  ffarruon, 
28  Ch.  D.  220. 

(6)  As  the  interests  of  the  children  are  contingent  on  their  attaining  21,  &c., 
the  43rd  s.  of  the  C.  A.  1881  applies,  not  the  42nd. 

(c)  Where  land  is  settled,  a  power  to  purchase  adjoining  land  may  be  osefuL 

(<Q  As  to  an  order  of  court  giving  possession  to  the  equitable  tenant  for  life, 
or  authorising  her  to  exercise  the  powers  of  the  S.  L.  Acts,  see  Be  Bagpt,  [1894] 
1  Ch.  177  ;  Be  Xeioeii,  [1894]  2  Ch.  297.    For  registered  land,  see  p.  641. 
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see  Vol.  I. ;  Agrmt  for  aettlemt  as  in  last  Prec :  NOW  THIS  i'b**^.  vin. 
INDRE  WirNETH  that  in  psuance  of  the  sd  agrmt,  &  in  wi~ 
conson  of  the  sd  intd  marre,  the  sd  B.  as  settlor,  with  the  nesseth. 
approbon  of  the  sd  A.,  doth  hby  grt  unto  the  sd  C,  D.,  &  E.,  cirant. 
Peels  {e\  see  Vol.  I.,  p.  385 :  To  hold  the  same  Unto  the  sd  Habeu- 
C,  D.,  &  E.,  &  their  hrs.  To  the  use  of  the  sd  B.  &  her  hrs 
until  the  sd  intd  marre,  &  after  the  solemnon  thof,  To  the  use 
of  the  sd  C,  D.,  &  E,  their  hrs  &  assns,  Upon  trust,  &c., 
Trust  for  sale,  p.  493 ;   Dedon  of  trust  of  sale  moySy  dtc, 
p.  496,  form  LXiv. ;  Power  to  sell  for  fee  farm  rents,  p.  495, 
form  LXii. ;  Power  to  manage  until  sale,  p.  496, /orm  Lxvi., 
or  p.  498,  form  LXVii. ;  [Leasg  powers,  p.  498,  or  499,  form 
LXViiL  or  LXix.  (/),  or  dause  givg  powers  by  referee  to  the 
S.  L.  Acts,  p.  501,  form  LXXiii. ;]  Clause  as  to  apptm^  of  trees, 
p.  519,  form  xc.    In  wits,  &c.  (g). 


IX. 

CONVEYANCE,  on  Marriage,  of  Freeholds,  Lease-  prec.  ix, 
HOLDS  and  Copyholds,  belonging  to  Husband  in 
Trust  for  Sale,  tuith  a  Declaration  of  Trust  of 
the  Purchase  Money  by  Reference  to  a  Settle- 
ment OF  Even  Date.  Variation  where  Part  of 
the  Freeholds  is  Reversionary  (h) . 

Parties,  A.,  husbd,  1  ;  B.,  wife,  2;  C,  D.,  &  E.,  trees,  3, 
Recite  intd  marre,  p.  450  ;  Lease  &  devolon  fhof  to  A.,  <&  title  Recitals. 
of  A.  to  freehds  &  copyhds,  as  in  a  Gonvce  on  Sale,  see  Vol.  /. : 

(«)  For  an  undivided  share,  say,  "  AlL  THAT  eql  undivided  pt   Variation 

or  share,  &  all  &  every  other,  if  any,  the  pt  or  share,  pts  or  jwided 
shares,  of  or  wch  the  sd  B.  is  seised,  possed,  or  entled,  of  &  share, 
in,  peels," 

(/)  For  an  undivided  share  insert  the  addition  in  form  LXXI,  p.  500,  and 
power  to  partition,  p.  500,  form  LXZII.,  nnless  the  power  is  given  by  reference 
to  the  statute,  as  in  form  Lxziii. 

(g)  See  p.  480,  note  (iQ. 

(A)  As  to  registered  land,  see  p.  oil. 
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pREc.  IX.  And  whas,  upon  the  treaty  for  the  sd  intd  marre,  it  was  agrd 
Agreement  ^^^^  ^^^  ^  freehd,  leasehd,  &  copyhd  hds  shd  be  assured  to  the 
for  settle-    g^j  Q^  j)^^  ^  g^^  their  hrs,  exs,  ads,  &  assns  resply,  in  the  mner 

&  upon  the  trusts  hinafter  expd  concerng  the  same  resply: 
Wit-  NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd 

nesset  i.       agrmt,  &  in  conson  of  the  sd  intd  marre,  the  sd  A.,  as  settlor, 

with  the  approbon  of  the  sd  B.,  doth  hby  grt  unto  the  sd 
Grant  of  C,  D.,  &  E.,  Freehd  poeU,  see  VoL  /.,  p.  385,  To  hold  the 
freeholds.    ^^^^  ^^^^  Unto  the  sd  C,  D.,  &  E.,  &  their  hrs,  To  the  use 

dum.  of  the  sd  A.,  &  his  hrs,  until  the  sd  intd   marre,  &   afbwds 

To  THE  USE  of  the  sd  C,  D.,  &  E.,  their  hrs  &  assns,  Upon  the 

TRUSTS,  &  subjt  to  the  powers  &  provons  hinafter  deck!  &  contd 

Further      concerng  the  same :  AND  THIS  INDRE  ALSO  WITNETH 

^**"  .,         that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sd  intd 

marre,  the  sd  A.,  as  settlor  (6),  with  the  approbon  of  the  sd  B., 

Assign-       doth  hby  assn  unto  the  sd  C,  D.,  &   E.,  Leaaehd  peels,  by 

leaseholds,  ''^^ferce  to  lease,  see  VoL  /.,  p.  389,  Habendum  to  C,  2).,  &  E., 

subjt  to  rent  &  covts,  as  in  a  Convce  on  sate,  see  VoL  /.,  p. 

404 :  In  TRUST  for  the  sd  A.,  until  the  sd  intd  marre,  &  after 

Further      the  solemnon  thof.  Upon  the  Trusts,  &c.,  as  above:  AND 

^Lth.      THIS  INDRE  FURTHER  WITNETH  that  in  psuance  of  the 

Covenant     sd  agrmt  &  in  conson  of  the  sd  intd  marre.  Govt  by  A.,'* as 

render         settlor "(c),  with  C.y  D.,  &  Ky  "in  case  the  sd  intd  marre  shl 

copyholds,  take  place,"  to  sv/rrender  copy  hds,  as  on  sale,  see  Vol.  /.,  p.  443, 

but,  "  at  the  cost  of  the  sd  A-  or  his  hrs,"  To  the  use  of  the  sd 

C,  D.,  &  E.,  their  hrs  &  assns,  to  be  holden,  &c.     Upon  the 

TRUSTS,  &c.,  as  above]   Declon  of  trust  "after  the   sd  intd 

Declara-      marre,"  until  surrender,  see  Vol,  /.,  p.  444:  And  it  is  hby 

trusts.         agrd  &  decld  that  the  sd  C,  D.,  &  E.,  their  hrs,  exs,  ads,  & 

assns  resply  shl,  from  &  after  the  sd  intd  marre,  stand  seised  & 

possed  of  the  sd  freehd,  leasehd,  &  copyhd  hds  &  premes  hby 

grted,  assned,  &  covted  to  be  surrendered  resply,  Upon  trust 

&c.,  trust  for  sale,  p.  493  ;  Declon  of  trusts  of  sale  moys  & 

rents  till  sale,  p.  496,  form  LXiv. ;  Power  to  man^ige  real 


(a)  If  the  freeholds  are  partly  reversionary,  add  here,  "  subjt  as  to  the 

sd  hds  secondly  hinbfe  descd,  to  the  life  este  or  intt  thrin  of 
the  sd  K.,  under  the  sd  recited  indre,  &c.,  or  *  will*" 

(ft)  See  p.  465,  note. 

(c)  See  p.  455,  note.    That  the  statutoiy  covenants  may  be  implied  in  the 
case  of  a  covenant  to  surrender  copyholds,  see  Vol.  L,  p.  408,  note. 
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este  utUU  aoUe,  pp.  496  or  498,  form  Lxvi.  or  Lxvii. ;  [Leaeg,    prbojx. 
cfec,  powers,  p.  498,  form  Lxviii.,  or  p.  499,  fonn  LXix.,  or 
olau^  grivgr  powers  by  referee  to  the  8.  L.  Acts,  p.  501,for7)i 
LXXIII.]  (d) ;  Clause  as  to  apptmt  of  trees,  p.  619,  form  XC. : 
Provd  always,  &  it  is  hby  agrd  that  the  sd  trees  or  tree  shl  be  Indemnity 
under  no  responsibility  whatever  with  respt  to  the  paymt  of  the  jn  respect 
rent  or  the  pformance  or  observce  of  the   covts  &  condons  ?^^t*^"v 
reserved  by  &  contd  in  the  sd  Ibase  of,  &c.,  or  any  losses,  costs, 
damages,  or  expses  occasd  by  the  non-paymt  of  the  sd  rent  or  the 
breach  of  any  of  the  sd  covts  or  condons,  &  shl  be  entled  to 
be  indemnified  &  reimbursed  in  the  fullest  mner  out  of  the 
trust  este  &  premes  in  respt  of  all  costs,  damages,  &  expses 
incurred  by  them  or  him  in  relon  to  the  sd  leasehd  premes  (/). 
In  wrrs,  &c. 


X. 

SETTLEMENT,  on  Marriage,  of  the  Proceeds  of  sale  of  preo.  x. 
Real  estate  belonging  to  Husband  Conveyed  in 
trust  for  sale  by  a  Deed  of  Even  Date  {g),  {with 
Variations  where  the  interest  is  Reversionary), 
and  of  a  Sum  Covenanted  to  be  Paid  by  the  Wife's 
Father  on  his  death.  The  Husband  takes  the  First 
Life  Interest  in  the  whole  settled  property,  Subject 
To  paying  an  Annuity  to  the  Wife.  Trusts  for 
Issue,  giving  No  Power  of  Appointment  to  the 
Parents,  the  Issue  of  any  Child  Dying  in  their 
lifetime  being  Substituted  (A). 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C,  vnfe's  father,  3  ;  D., 
R,  &  F.,  trees,  4.     Recite  intd  ma/rre,  p.  450;    Convce   or  Reoiuia. 

(d)  Where  the  freeholds  are  partly  reversionary,  insert,  addon  to  powers 

of  sale  &  leasg,  p.  499,  form  LXX.,  saying,  "  such  pts  of  the 
freehd  hds  hby  assured  as  are  revy." 

(0  Bee  2  Dav.  Prec.,  Pt.  I,  p.  424,  note. 
(/)  See  p.  617,  note  (rf). 
is)  S^e  the  last  two  Precedents. 

(A)  This  form  of  trusts  for  the  issue  is  exceptional,  and  not  to  be  recom- 
mended. 

k.e. — VOL.  II.  35 
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PSEC.  Z. 


Wit- 
nesaetb. 

Declara- 
tion of 
trusts  of 
husband's 
fortiine. 


To  invest. 


Income 
during 
joint  lives. 


convces  in  trust  for  sale  of  even  date^  p.  454 ;  Agmvt  hy  G.to 
enter  into  covt  for  paymt  of  the  "  ppal  sum  &  intt  hinafier 
mentd/'  p.  454 ;  Agrmt  for  aettlerfit  of  wife's  other  &  after- 
acquired  ppty,  p.  454 :  NOW  THIS  INDRE  WITNETH,  that 
in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sd  intd  maire, 
it  is  hby  agrd  &  decld  that  the  sd,  trees,  their  exs,  ads,  & 
assDS,  shl  stand  possed  of  the  residy  or  net  moys  to  arise 
from  the  sale,  under  the  sd  trust  for  sale  in  the  [sevl]  recited 
indre  [s]  of  even  date  hwith  contd  (a),  of  the  sd  hds  &  premes. 
thby  [resply]  assured  (6),  or  any  pt  thof  (c).  Upon  trust  that 
the  sd  trees,  or  the  survors  or  survor  of  them,  or  other  the 
trees  or  tree  for  the  time  being  of  these  psnts  (hinafter  called 
the  sd  trees  or  tree),  shl  (d),  with  the  consent  in  writg  of  the 
sd,  husbdy  &  wife,  or  the  survor  of  them,  durg  their,  his,  or 
her  lifetime,  &  after  the  death  of  such  survor,  at  the  diseron 
of  the  sd  trees  or  tree,  invest  the  same  residy  or  net  moys,  as 
&  when  the  same  shl  be  reced,  in  the  names,  &c.,  remr  of 
trust  for  investmt,  see  pp.  458 — 463,  forms  IL — viii..  Power  to 
vary  investmts,  p.  464 ;  Trv^t  durg  jt  lives  for  paymt  of  anny 
to  wife  out  of  the  income,  "  of  the  sd  tnist  premes  &  the  ppty 
representg  the  same   hinafter  called   the   husbd's  fortune,  <£r 


Variation 
for  rever- 
sionary 
interest. 


The  same. 


(a)  If  the  settlement  comprises  undivided  share  Of  land  say,  "  or  tO   be 

reced  for  equality  on  parton." 

(h)  Or,  "  Grted,  assned,  &  covted  to  be  surrendered,"  or  as  the 
case  may  be. 

(e)  If    the   settlement  comprises  a   reversionary   interest    in   real   estate 

"  &  also  (from  &  after  the  dece  of  the  sd  tenant  for  life)^  of 
any  investmts  representg  moys  arisg  from  the  proceeds  of  any 
sale  [or  reced  for  equality  on  parton]  made  in  his  lifetime,  of 
the  sd  hds  &  premes,  or  any  pt  thof,  wch  may  be  transferred  to 
the  sd  trees  or  tree." 

{S)  In  the  case  mentioned  in  the  last  note,  substitute  as  follows  from  this 

point, "  eir  retain  any  such  investmts  as  last  afsd,  so  long  as  the 
sd  trees  or  tree  may  think  fit,  or  shl  at  any  time  or  times  with 
the  consent,  &c.,  as  above,  sell,  call  in,  or  convert  into  moy  the 
same  or  any  pt  thof,  &  shl  invest  the  mojrs  produced  thby,  & 
also  the  sd  residy  or  net  moys  arisg  from  any  sale  [or  reced  for 
equality  on  parton]  made  in  the  lifetime  of  the  sd,  tenaifU 
for  life  witht  his  concurrce,  or  after  his  dece,  as  &  when  the 
same  shl  be  reced,  in  the  names,  &a" 
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residue  of  income  to  huahdy  p.  468,  fonn  xxi. :  And  after  the    ^^^Jm^-  ^c. 
death  of  such  one  of  them  the  sd,  kushd,  &  wifey  as  shl  first  During 
die,  shl  pay  the  whole  of  the  sd  income  to  the  siirvor  of  them,  ^^^  ?^ 

'  .       *^  -^  '  survivor. 

or  his  or  her  assns,  durg  his  or  her  life,  &  so  that  in  the  case 
of  the  sd,  wife,  the  same  shl  durg  her  now  intd  coverture  be 
for  her  septe  use,  witht  power  of  auticipon ;  And  after  the  Trusts  for 
death  of  the  survor  of  the  sd,  husbdy  &,  wife  shl  stand  possed  and  issue, 
of  the  husbd's  fortune  in  trust  for  such  of  the  chin  of  the 
sd  intd  marre  livg  at  the  death  of  such  survor,  &  such  of 
the  chin  livg  at  the  death  of  such  survor  of  any  child  of  the 
sd  intd  marre  who  shl  then  be  dead,  as  being  male  shl  attn 
the  age  of  twenty-one  yrs,  or  being  female  shl  attn  that  age 
or  marry,  &  if  more  than  one,  as  tenants  in  common,  in  eql 
shares,  but  so  that  the  chin,  being  objects  of  this  trust,  of  any 
child  of  the  sd  intd  marre  who  shl  have  died,  shl  take  eqlly 
betn  them  the  share  only  wch  their  parent  wd  have  taken  if 
livg:  [^Mtce  &  accuurmdon  clauses,  pp.  477  &  479,  or  short 
forrriy  p.  480,  extended  to,  "  child  or  grandchild  of  the  sd  intd 
marre " ;  AdvanceTtit  clause,  p.  480 ;]  Ultimate  trust  of  Ultimate 
husbd's  fund,  "  if  there  shl  be  no  child  or  grandchild  of  the  sd 
intd  marre  who  shl  attn  a  vested  intt  under  the  trusts  hinbfe 
decld,"  p.  481  ;  Trusts  of  rents  &  profits  of  real  este  until  sale, 
p.  496,  foTTYi  Lxv. ;  [^Pou^er  to  invest  in  the  pchase  of  land, 

p.  502  ;]  Govt  by  C.  that  his  repves  shl  pay  a  swm  of  £ on 

his  death,  with  power  to  him  to  pay  it  in  his  lifetime,  p.  488, 
form  LTV. ;  Clause  for  proton  of  trees,  p.  492,  end  of 
form  LVii. :  And  IT  is  hby  decld  that  the  sd  trees  or  tree  shl  Trusts  of 

stand  possed  of  the  sd  sum  of  £ ,  when  the  same  shl  be  nanted  to' 

reced,  upon  the  trusts  &  subjt  to  the  powers  &  provons  hinbfe  ^.W^  ^y 
decld  &  contd  resptg  the  net  mojrs  to  arise  from  any  sale  under  father. 
the  trust  for  sale  in  the  recited  indre  of  even  date  hwith  contd, 

but  not  so  as  to  increase  the  sd  anny  of  £ payable  to  the 

sd  B.,  &  save  &  except  that  if  there  shl  be  no  child  or  grand- 
child of  the  sd  intd  marre  who  shl  attn  a  vested  intt  under  the 
trusts  hinbfe  decld,  then  &  in  such  case,  &  from  &  after  the 
death  of  the  survor  of  the  sd  A.  &  B.  &  such  default  or  failure 
of  their  issue,  wch  shl  last  happen,  the  sd  trees  or  tree  shl  stand 

possed  of  the  sd  sum  of  £ &  the  investmts  representg  the 

same,  &  the  income  thof  or  so  much  thof  resply  as  shl  not 
have  been  applied  or  disposed  of  under  the  trusts  or  powers 

35  2 
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hinbfe  contd,  in  trust  for  the  sd  C.  Agrmt  for  settlemt  of 
luife's  other  &  after-acquired  ppty,  p.  505,  with  the  varnon 
in  note  (a),  p.  508,  saying,  "  child  or  grandchild  " ;  "  son  or 
grandsou";  "daur  or  granddaur " ;  Power  to  trees  to  settle 
questions,  <Scc,,  p.  515 ;  Glauses  as  to  apptmt  &  indemnity  of 
trees,  p.  519,  form  xc,  p.  521,  form  XL  v. ;  Power  to  trees  to 
employ  agents,  &c.,  p.  521.    In  wits,  &c. 


raxG.  zi. 


XI. 

SETTLEMENT,  on  Marriage  with  tlie  Appeoval  of  the 
Chanceey  Division,  wnder  the  Infant  Settlements 
Act,  1856  (a),  (18  &  19  Vict  c,  43)  of  the  Wife's 
Revebsionart  Interest  in  Pbbsonaltt,  and  in 
Portions  charged  on  Real  Estate,  the  Eldest  Son 
of  the  Tnarriage  being  Postponed  to  the  younger 
children.  Covenant  by  Wife's  Father  to  pay  an 
ANNiriTY  Variable  in  Amount.  Variations  where 
tlie  Infant  is  a  Ward  of  Court.  Declaration  to 
prevent  Satisfaction  of  portion  (6). 

Parties,  A,  husbd,  1 ;  B.,  wife,  an  infant  of  the  age  of 


Recitals. 


yrs,  2 ;  C,  wife*s  father,  3  ;  D.,  E.,  &  F.,  trees,  4.  Recite 
intd  marre,  p.  450 ;  B's  title  to  revy  intt  under  settlemt  & 
deed  poU  of  apptmt,  p.  451 ;  Parlars  of  trust  ppty,  p,  451  ; 
"Wife's  title  to  sum  raisable  under  portions  term,  p.  451, 
Agreement  forvx  V.  ;  And  whas,  upou  the  treaty  for  the  sd  intd  marre,  it 
meat."  *  ^^  ^?!'^  ^^^^  *^^  trust  moys,  stks,  funds,  shares,  &  sees,  to  wch 
the  sd  B.  is  entled  by  virtue  of  the  indre  &  deed  poll  first  hinbfe 

mentd,  &  the  sd  sum  of to  wch  she  the  sd  B.,  will  become 

entled  under  the  trusts  of  the  term  of yrs  limd  by  the 

secondly  hinbfe-mentd  indre  of,  &c.,  &  the  secondly  hinbfe-mentd 


(ji)  See  Short  Titles  Act,  1896. 

(h)  As  to  settlements  on  the  marriage  of  infants,  see  S  Dav.  Prec.,  pp.  647, 
891  ;  Vaizey,  cb.  2 ;  Seton  on  Decrees,  pp.  891 ,  et  seq. ;  above,  p.  636,  note. 
For  various  points  arising  on  the  Infant  Settlements  Act,  see  Re  Sampson  and 
Wall,  26  Oh.  D.  482  ;  Re  Phillipt,  34  Ch.  D.  467  ;  Seatan  v.  Seaton,  IS  App. 
Cas.  61 ;  Re  Leigh,  40  Ch.  D.  290  ;  Re  ScaU,  [1891]  1  Ch.  298  ;  34  SoL  J.  599. 
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deed  poll,  shd  be  assned  to  the  sd  D.,  E.,  &  F.,  in  mner  hinafber  i*^^-  zi. 
appearg,  to  be  held  upon    the  trusts  hinafter  decld  concerng 
the  same:  Agrrat  as  to  settlemt  of  wife's  other  &  after-acquired 

ppty,  p.  454 :   And  whas,  upon  the  treaty  for   the   sd    intd  Agreement 

marre,  it  was  agrd  that  further  proven  shd  be  made  for  the  ^[Jement 

sd  B.  by  a  settlemt  of  the  real  estes  of  the  sd  A.,  situate  at  of  eyen 

A    4- 

,  wch  settlemt  has  been  effected  by  an  indre  bearg  even 


date  hwith  &  made,  &c. :  And  whas  by  an  order  of  the  Chancery  Sanction  of 

Divon  of  the  High  Ct  of  Justice  made  by  Mr.  Justice on  pi^iJl^ 

the day  of (c),  in  the  mre  of  B.,  an  infant,  by  C, 

her  next  friend,  or  "  gdian,*'  And  in  the  mre  of  the  In&nt 
Settlemts  Act,  1855,  whby,  after  premisg  that  the  sd  judge  was 
of  opinion  (d)  that  the  settlemt  proposed  to  be  effected  by  [an 
indre  of  even  date  hwith  &]  this  indre  was  a  pper  settlemt  to 
be  made  upon,  or  in  contemplon  of  the  marre  of  the  infant  6. 
with  the  sd  A  (e)  of  the  ppty  of  the  infant  comprised  thrin 
&  that  the  iodre  [s]  thrin  refd  to  being  [the  sd  indre  of  even 
date  hwith  &]  this  indre  was  a  [were]  pper  indre  [s]  for  givg 
effect  to  such  settlemt  the  sd  judge  did,  psuant  to  the  Act  of 
Parliamt,  sanction  &  approve  of  the  same,  &  did  order  that 
the  sd  B.  be  at  liberty,  in  contemplon  of  her  marre  with  the  sd 
A.,  to  exte  the  same  accdly  (/) :  And  whas  this  indre  has  been 
approved  of  by  the  sd  judge  as  appears  by  the  signature  of  the 
Master  attached  to  his  chambers  in  the  margin  hrof :  NOW  Wit- 
THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt  ""^^^^ 
in  this  behalf,  &  in  conson  of  the  sd  intd  marre,  the  sd  B.,  with  ^ent  by 
the  sanction  of  the  Chancery  Divon  of  the  Hiirh  Ct  of  Justice,  ^^«  T^th 

•^  .      °  sanction  of 

&  with  the  approbon  of  the  sd  A,  &c.,  continue  assnint  of  revy  court. 
intts,  p.  455,  see  note,  p.  456,  the  'portion  moy  being  descd  cw, 

"  All  that  the  sd  sum  of  £ ,  or  other  the  sum  or  sums, 

to  wch  the  sd  B.  is  or  will,  upon  the  dece  of  the  sd  C,  or 
orwise,  become  entled  under  the  trusts  of  the  sd  term  of 


(c^  Where  the  infant  is  a  ward  of  Court,  insert  here  a  reference  to  the  pro- 
oeeiingB  making  her  a  ward  as  "  iii  the  action  X.  V,  Y.,  &,"  add  reference 
to  record,  and  make  the  variations  in  the  following  notes. 

(^0  "  That  the  sd  intd  marre  was  a  fit  &  pper  marre,  &." 

(e)  Say  "  of  such  marre,"  and  omit  reference  to  the  infants  property. 

(/)  "  And  that  upon  due  exon  of  [the  sd  indre  of  even  date 
herewith  &]  this  indre  by  the  sd  A.  &  B.,  they  should  be  at 
liberty  to  intermarry." 
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Trusts. 


Income 
during 
lives  of 
husband 
and  wife. 

rusts 
after  death 
of  sur- 
vivor. 


Agreement 
for  settle- 
ment of 
wife's 
after- 
acquired 
pro- 
perty (rf). 


yrs  limd  by  the  secondly  binhfe-mentd  indre  of  settlemt,  of» 
&c.,  &  the  secondly  hinbfe-mentd  deed  poll  bearg  even  date 
hwith,  as  hinbfe  recited,  &  all  intt  to  become  payable  in  respt 
of  the  same  sum  or  sums ''  (a) ;  And  it  is  hbt  aord  &  decld 
that  the  sd  D.,  £.,  &  F.,  their  exs,  ads,  &  assns,  shl  after  the  sd 
intd  marre  stand  possed  of  the  sd  premes  hinbfe  assned,  Upon 
trust  that,  &c.,  Trust  for  investmt,  pp.  458  to  463,  forms  li. 
to  VIII.  (b) ;  Power  to  vary  investrrvts,  p.  464  ;  And  it  is  hby 
AGRD  &  DECLD,  &c..  First  lifeintt  to  B,  durg  jt  lives,  witht 
antidpoUy  with  rernr  to  the  survor  for  life,  p.  468,  form  XX., 
TYivbtatis  mutandis :  And  after  the  death  of  such  survor,  shl 
stand  possed  of  all  the  sd  trust  premes,  &  the  moys  &  in- 
vestmts  representg  the  same  resply,  &  the  income  thof,  resply, 
trusts  for  chin  eoccludg  eldest  son  takg,  "  the  first  este  in  tail 
male  under  the  limons  of  the  sd  indre  of  settlemt  bearg  even 
date  hwith,"  p.  476,  forvi  xxxiv. ;  Hotchpot,  p.  477,  Mice  & 
Accumvlon,  pp.  478  &  479,  or  short  form,  p.  480  (c) ;  Ad- 
vancenmt,  p.  480 ;  Ultimate  trusts  of  wife's  fund,  p.  481  ; 
Agrmt  for  settlemt  of  other  &  after-acquired  ppty  of  J5., 
p.  505,  [addg,  "  with  the  exception  that  the  powera  of  apptmt 
hinbfe  given  to  the  sd  A.  &  B.,  &  the  survor  of  them,  in  favour 
of  the  yor  chin  of  the  sd  intd  marre  shl  be  extended  so  that  au 
eldest  or  only  son  for  the  time  being  entled  to  the  first  este  in 
tail  male,  under  the  limons  of  the  sd  indre  of  settlemt  bearg  even 
date  hwith,  may  be  an  object  of  the  sd  powers  in  the  same 
mner  as  if  he  had  been  a  yor  child ;  "]  Pouter  to  wife  to  settle 
on  a  future  marre  pt  of  the  ppty  varying  in  amt  with  the  no. 


land. 


Mode  of  00  ^hc  portion,  being  a  charge  on  the  settled  estates,  would  usually  be 

settling        assigned  by  a  separate  deed,  in  order  that  the  settlement  may  not  become  a 
IH>rtions       title  deed  to  the  real  estate.    The  assignment  would,  in  that  case,  recite  the 
?i?I^     ^^  intended  marriage,  the  wife's  title  to  the  portion  as  in  the  text,  and  the 
agreement  for  the  assignment  upon  the  trusts  thereinafter  declared,  as  in  the 
text,  and  if  the  wife  was  an  infant,  the  proceedings  in  Court  as  in  the  text. 
The  operative  parts  would  consist  of  the  assignment,  in  consideration  of  the 
intended  marriage,  to  the  trustees  in  trust  for  the  wife  until  the  marriage,  and 
afterwards,  upon  the  trusts  declared  by  the  settlement  of  eren  date  (see  p.  458), 
and  the  clause  as  to  appointment  of  trustees,  p.  619,  form  xc. 
(5)  The  powers  of  investment  will  be  settled  in  chambers. 
(c)  Express  maintenance  and  accumulation  clauses  ought  to  be  inserted,  as 
until  a  son  attains  twenty-one  an  infant  son  is  not  contingently  entitled  on  his 
attaining  twenty-one  to  the  settled  property,  and  therefore  the  statutory  power 
is  not  applicable,  35  Sol.  J.  150. 
id)  See  Re  Johmon,  [1891]  3  Ch.  48. 
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of  chin  of  the  intd  marre,  p.  509  or  p.  510,  note  (e) ;   Covt   'R»o.  xi. 
by  C.  vrith  D.,  E,y  &  F,  to  pay  anny  varying  in  amt,  p.  491  ; 
Tnuats  of  anny,  p.  492,  form  Lviii. :   And  the  sd  C.  doth  hby  Declara- 
exply  declare  that  no  paymt  of  eir  of  the  sd  annies  shl,  &  that  annuity  or 
no  legacy  or  other  provon  wch  he  may  give  or  make  by  his  will,  legacies 
or  orwise,  to  or  for  the  sd  B.,  or  to  or  for  her  husbd  or  issue  be  in  satis- 
sunless  the  contrary  shl  be  exply  directed  in  the  will  or  other  '^^tion 
instrumt,  by  wch  such  legacy  or  other  provon  is  given  or  made),  tion  («). 
shl  be  accted  as  being  given  or  made  in  or  towards  satisfon  of 

the  sd  sum  of  £ raisable  under  the  trusts  of  the  term  of 

yrs  limd  by  the  sd  indre  of,  &c.,  secondly  hinbfe  recited  ; 

Power  to  trees  to  settle  questions,  &c.,  p.  515,  clauses  as  to 
apptmt  &  indemnity  of  tree^,  p.  519,  form  XC,  &  p.  521,  form 
xcv. ;  [^Power  to  trees  to  employ  agents,  &c.,  p.  521].  In  wits, 
&c.  (/). 

IndorsTYit  (g)  on  the  first  skin  of  the  Engrossmt 

In   the    High    Ct    of    Justice,   Chancery   Divon. 
[X.  V.  Y.,  add  referee  to  record  and.] 
In  the  mre  of   B.,  an  infant,  by  C.,  her  next 
friend,  or,  "  gdian,"  &  in  the  mre  of  the  Infant 
Settlements  Act,  1855. 
This   indre   has  been   settled    &   approved   by  Mr.  Justice 

,  as  appears  by  an  order,  dated  the day  of . 

L.  M.,  Master. 

(e)  As  to  the  satisfaction  of  portions  generally,  see  Montagu  v.  Lord 
Sandwich,  32  Ch.  D.  525. 

(/)  Notice  of  the  settlement  should  be  given  to  the  trustees  of  the 
cerersionary  interest  and  the  portions  term  ;  as  to  the  latter,  see  Re  Hughe*, 
2  H.  &  M.  89. 

(^)  For  the  form  of  affidavit  verifying  the  engrossment,  see  Darnell's 
Chancery  Forms,  No.  1017. 
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xn. 

< 

SETTLEMENT  on  Marriage  of  a  Sum  of  Money  intended 
to  he  Employed  by  the  Husband  in  hie  Business  om 
Trusts  for  Himself  and  his  intended  Wife,  and  his 
Issue  by  Her,  and  by  a  Former  Marriage  (a),  and 
of  Furniture  belonging  to  the  Husband,  and  a  Sum 
of  Money  to  be  applied  in  the  Purchase  of  other 
Furniture  in  trust  for  the  Wife's  Separate  Use  (6). 

Parties,  A.,  husbd,  1  ;  B.,  wife,  2 ;  D.  &  E.,  trees,  3.     Recite 

intd  marre,  p.  450 :  And  whas  the  sd  A.  has  chin,  by 

L.  his  former  wife,  now  livg,  all  of  whom  are  under  the  age  of 
twenty-one  yrs  &  unmarried :  And  whas,  in  psuanoe  of  an 
agrmt  made  upon  the  treaty  for  the  sd  now  intd  maiTe,  the 
sum  of  £6,000  has  been  pd  by  the  sd  A.  to  the  sd  D.  &  E.  io 
trust,  &c.,  p.  450,  form  II.,  And  the  sd  A.  has  further  agrd  to 
assn  unto  the  sd  D.  &  E.  the  furniture  &  effects  belongg  to 

(a)  As  to  limitations  to  the  issue  of  either  party  by  a  former  marriage  or 
other  coUaterals  being  outside  the  marriage  consideration,  see  p.  624,  note. 

(5)  The  object  in  this  case  is  to  protect  the  husband*s  existing  and  future- 
acquired  furniture  from  his  creditors.  As  regards  existing  furniture,  a  settle- 
ment on  marriage  creating  a  simple  trust  for  the  wife's  separate  use  is  effectual 
for  this  purpose  (Jar man  v.  Woolaton,  3  T.  R.  618  ;  3  Dav.  Prec.,  818,  note),  as 
it  does  not  leave  the  furniture  in  the  "  order  and  disposition  "  of  the  husband 
under  the  Bankruptcy  Act  (Simmons  v.  Edwardx^  16  M.  &  W.  838  ;  Ex  parte 
Siheth,  14  Q.  B.  D.  417),  and  as  it  enables  the  wife  to  execute  a  valid  bill  of  sale 
of  the  furniture  (Walrond  v.  Ooldmann,  16  Q.  B.  D.  121). 

As  regards  a  settlement  of  future-acquired  furniture,  it  would  be  invalidated 
in  the  event  of  bankruptcy  by  s.  47  (2)  of  the  Bankruptcy  Act,  1883,  and 
wonld  also  be  open  to  the  objection  referred  to  in  the  note  to  the  next 
Precedent.  These  difficulties  are  avoided  by  settling  as  an  existing  fund  the 
sum  likely  to  be  required  for  the  purchase  of  the  furniture.  Another  plan 
would  be  for  the  husband  to  covenant  for  payment  of  the  sum  to  the  tmsteea 
to  be  applied  by  them  in  the  purchase  of  the  furniture,  which  would,  of  course, 
be  a  good  covenant,  proveable  in  bankruptcy. 

Marriage  settlements  of  chattels  do  not,  but  settlements  of  chattels  otherwise 
than  on  marriage  do,  require  registration  as  bills  of  sale  (Bills  of  Sale  Act, 
1878,  8.  4)  ;  but  the  latter,  if  unregistered,  will  be  void  only  as  against  the 
trustee  in  bankruptcy,  or  an  execution  creditor  of  the  husband,  or  a  subsequent 
registered  absolute  disposition,  and  will  prevail  over  a  subsequent  registered 
bill  of  sale  given  by  him  by  way  of  security.  Tuck  v.  Southern  Counties  DtptitU 
Bank,  42  Ch.  D.  471.  An  agreement  for  a  settlement  on  marriage  is  a 
"  marriage  settlement"  within  the  Act,  Wenman  v.  Lyon,  [1891]  1  Q.  B.  634  ; 
2  Q.  B.  192. 

On  a  sale  by  a  husband  to  his  wife  of  furniture  in  the  house  where  they  live, 
the  wife  is  at  law  in  possession  of  it,  Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18. 
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him,  the  sd  A.,  wch  are  parlarly  Jescd  ia  the  schdie  hrnnder  i*Rec.  xii. 
written,  upon  the  trusts  hinafter  expd    concemg   the   Rame : 
NOW  THIS  INDRE  WITNETH,  that  in  psuance  of  the  sd  Wit- 
agrmt  in  this  behalf,  &  in  conson  of  the  sd  intd  marre,  it  is 
hby  agrd  &  decld  that  the  sd  D.  &  E.,  their  exs,  ads  &  assna, 
shl,  after   the    sd   intd    marre,  stand   posscd   of  the    sum   of 
£5,000,  pt  of  the  sd  sum  of  £6,000  upon  trust  that,  &c..  Trust  Tmstsof 
for  investmt,  pp.  458  to  463,  forma  ix.  to  viii.,  power  to  vary  of  money 
investmtSy  p.  464 ;  TrvM  of  income  for  wife  for  life  witht  power  ^."'^"K 
of  anticipon,  p.  466 ;  &  after  her  death  for  hutibd  for  life,  husband 
p.  467,  form  xvii. ;  Provo  chging  hiisbd's  life  intt  in,  "  the  ^^  ^^^ 
sum  of  £5,000  &  the  investmts  vepresentg  the  same,"  with  mice 
of  chin,  "whether  by  his  sd  former  wife  L.,  or  his  sd  now  intd 
wife  B.,"  p.  473,  mutatis  mutandis  (c) :  And  it  is  hby^  agrd  After 
that  after  the  death  of  the  survor  of  the  sd  A.  &  B.,  the  sd  husband 
trees  or  tree  shl  stand  pos«?ed  of  the  sd  sum  of  £5,000  &  the  *"^  ^^*- 
investmts  representg  the  same,  &  the  future  income  thof,  in  trust 
"  for  the  chin  or  remoter  issue  of  the  sd  A.,  whether  by  his  sd 
former  or  now  intd  wife,"  cmitinue  power  of  apptmt,  p.  474, 
form.  XXX.,  mutatis  mutandis  (d)  ;   And  in  default  of  & 
subjt  to  any  such  apptmt,  In  trust,  &c.,  trust  in  default  of 
apptmt  for/' the  chin  or  child  of  the  sd  A,  whether  by  his 
sd  former  or  now  intd  wife,"  if  any  have  attned  twenty-on^, 
my,  "  have  attned,  or  shl  attn,  &c."  p.  476,  form  xxxiii.,  m/ii- 
talis  TTiutandis ;  Hotchpot  clause,  p.  477 ;  Advancemt,  p.  480  ; 
VltiTnate  ti^usts  of,  "  the  sd  sum  of  £5,000,  &  the  investmts 
representg  the  same,  &  the  income  thof  resply," /or  A.,  p.  481, 
saying,  "  child  of  the  sd  A. ; "  Power  to  lend  trust  funds  to 
hushd,  p.  465 :  AND  THIS  INDRE  ALSO  WITNETH,  &c..  Assign- 
assnmt  by  A.  (e)  of  furniture  in    schdie  to   trees,   p.  455,  furniture. 


(c)  If  80  agreed,  insert  here,  "And  shl,  durg  the  life  of  the  sd, 
hushd,  or  durg  such  shorter  period,  &c.,  continue  discretionary 
trust  of  income  for  hushd  &  his  family,  p.  ^12,  form  xxvi., 
rautatis  mutandis,  second  life  intt  to  wife,  p.  467,  form  xviii.," 

instead  of  the  trusts  of  income  for  wife  and  husband  and  charge  of  maintenance 
as  in  the  text. 

(d)  It  may  be  desirable  not  to  give  the  wife  if  surviving  a  power  of  appoint- 
ment, or  to  restrict  her  power  so  that  she  canuot  appoint  to  her  own  children 
more  than  their  fair  share.    See  note  (^),  p.  503. 

(r)  Although  it    may  be    doubtful   whether    the    statutory  covenant    for 
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form  L,  p.  457,  note\  In  trust  for  the  sd  A.,  uutil  the  sd 
intd  marre,  &  after  the  solemnon  thof,  In  trust  for  the  sd  B. 
absolutely   for   her  septe   use ;    AND   THIS   INDRE  ALSO 
WITNETH   that   in   further  psuance  of  the  sd  agrmt,  &  in 
conson  of  the  sd  intd  marre,  it  is  hby  agrd  &  deeld  that  after  the 
sd  intd  marre  the  sd  D.  &  E.,  their  exs,  ads,  &  assns,  sbl  stand 
possed  of  the  sum  of  J51,000,  residue  of  the  sd  sum  of  jK6,000, 
upon  trust,  that  the  sd  trees  or  tree  shl  apply  such  sum,  or  any 
pt  or  pts  thof,  from  time  to  time  in  the  pchase  of  furniture, 
plate,   or    other   househd    eflFects    of    a   suitable   character   & 
description,  or  orwise,  as  the  sd  B.  shl  direct,  or  shl  pay  such 
sum,  or  any  pt  or  pts  thof,  from  time  to  time  to  the  sd  B. 
for  the  pposes  afsd,  witht  being  in  any  way  concerned  to  see 
to  the  applicon  thof:  And  IT  is  hby  agrd  &  deold  that  an 
inventory  shl  be  made  of  all  such  furniture,  articles,  &  eflFects, 
as  may  be  pchased,  whether  by  the  sd  trees  or  tree  or  by  the 
sd    B.  as   last   afsd,  &    that    the    same  furniture,  articles,  & 
eflTects,  &  also  the  sd  sum   of  £1,000,  or  so  much  thof  as  shl 
not  have  been  applied  for  such  ppose,  until  the  same  shl  be 
so  applied,  shl  be  held  by  the    trees  or  tree  in  trust  for   or 
belong   to    the   sd   B.  absolutely  for   her  septe  use :    Provd 
ALWAYS,  &  it  is  hby  agrd  that  the  sd  trees  or  tree  shl  not  be 
bound  or  concerned  to  make  any  such  inventory  as  afsd,  or  to 
interfere  with  the  custody  or  care  of  the  sd  furniture  &  effects 
hby  assned,  or  wch  may  be  pchased  as  afsd,  unless  reqted  in 
writg  so  to  do  by  the  sd  B.,  &  shl  not  be  under  any  liability 
in  respt  of  the  custody,  insurce,  or  preservon  thof.     Power  to 
trees  to  settle  questions,  cfec,  p.  515  ;  Tree  clauses,  pp.  519,  521, 
forms  xc.   &  xcv. ;  Power  to  trees  to  employ  agents,  <fec., 
p.  521.    In  wits,  &c. 

\8chdle  of  Fv/mitwre!} 


further  assurance  would  apply  in  this  case  (aboye,  p.  455  note),  it  is  not 
considered  necessary,  in  a  settlement  of  furniture  onlj,  to  nsert  an  express 
covenant. 
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SETTLEMENT,  on  Marriage,  of  Furniture,  giving  the  prbcxih 
Wife  an  absolute  power  of  Disposition,  and  subject 
thereto  In  Trust  for  Her  for  Life,  with  remainder 
to  the  Survivor  of  herself  and  Husband. 

Parties,   A.,   husbd,   1  ;    B.,   wife,   2*;    C.   &    D.,   trees,  3. 
WITNETH  that   in   conson   of  a   maire   intd   shortly  to  be  Wit- 
solemnized  betn  the  sd  A.  &  B.,  the  sd  B.,  as  settlor,  with  the 
approbon  of  the  sd  A,,  doth  hby  assn  unto  the  sd  C.  &  D.,  All  Assign- 
&  singr  the  furniture,  plate,  linen,  china,  glass,  &  other  articles  furniture 
of  househd  or  domestic  use  or  ornamt  now  belongg  to  the  sd 
B.,  the  parlars  whof  are  specified  in  the  schdle  hto,  [And  all  and  after- 
other  househd  effects  wch  shl  at  any  time  durg  the  sd  intd  funi"ture 
coverture  be  acquired  by  the  sd  B.]  (a),  Upon  trust  for  her, 
the  sd  B.,  until  the  sd  marre,  &  after  the  solemnon  thof  Upon  as  wife 
trust  to  dispose  of  &  deal  with  the  same  in  such  mner  as  the  appoint 
bA  B.  shl  by  any  writg  under  her  hand  (b),  or  will  or  codl, 
direct,  And  in  default  of  &  subit  to  any  such  diron,  Upon  ^^  default 

-,  ,         ,    ^  o         .         1  1  I       .     upon  trust 

TRUST  to  allow  the  sd  B.  to  use  &  enjoy  the  same  durg  the  jt  to  allow 
lives  of  herself  &  the  sd  A.,  And  after  the  death  of  such  one  J^^^  '^ 
of  them  the  sd  A.  &  B.,  as  shl  first  die,  upon  trust  for  the  joint  lives 
survor  of  them,  the  sd  A.  &  B.,  for  his  or  her  absolute  benefit :  and^fe!^ 
Provd  always,  &  it  is  hby  agrd  &  decld,  that  the  sd  trees  or  Remainder 
tree  shl  not  be  bound  to  see  to  the  preservon  of,  or  be  ansble  *?h"^^(i 
for  the  loss  or  destron  of  the  sd  effects  &  premes,  or  any  pt  and  wife. 

thof.      In  wits,  &C.  Ti-ustees' 

indemnity. 

[^Schdle  of  Furniture^ 

(a)  This  confers  on  the  trustees  onlj  an  equitable  title  to  the  after-acquired  As  to 

furniture,  which  is  liable  to  be  defeated  by  persons  taking  a  legal  title  under  s®'*^^- 

the  wife,  by  bill  of  sale  or  otherwise,  after  she  has  acquired  the  furniture,  and  "J??** 

without  notice  of  the  settlement,  see  Joseph  v.  Lyoru^  15  Q.  B.  D.  280  ;  Hallos  acquired 

T.  Bobituim,  ib.,  288.     See  also  as  to  settlements  of  furniture,  the  note  to  the  furniture. 
last  Precedent. 

(h)  If  followed  by  a  trust  for  the  separate  use  of  the  wife  absolutely,  this  As  to 

proYision  as  to  direction  in  writing,  &c.,  would  be  nugatory.    The  form  in  the  direction 

text  would  extend  to  an  imperfectly  executed  will ;  see  Farington  v.  Parker,  ^^  writing. 
L.  R.  4  Sq.  116. 
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XIV. 

SETTLEMENT,  on  Marriage,  of  Diamonds  itpon  ilte 

Wife  for  her  inalieTuMe  use. 

PARTiKSy  A.,  hiisbd,  1  ;  B.,  wife^  2;  C,  D.,  &  E.,  trees,  3. 
Recite  intd  marre,  p.  450 :  And  whas  the  sd  B.  is  absolutely 
entled  to  the  diamuiids  &  the  settgs  thof,  the  parlars  whof  are 
specified  in  the  schdle  hto.  And  upon  the  treaty  for  the  sd 
intd  marre  it  was  agrd  that  the  sd  B.  shd  assn  the  same  to 
the  sd  C,  D.,  &  E.,  upon  the  trusts  hinafter  decld  concerug 
the  same:  NOW  THIS  INDRE,  &c..  Assnmt  by  B.  wWt  ap- 
prohon  of  A.  of  diamo^ids  &  settgs,  referrg  to  schdle,  to  treeSj 
p.  455,  form  I.,  p.  457,  note  (a) :  And  it  is  hby  agrd  &  decld 
that  the  sd  C,  D.,  &  E.,  &  the  survors  &  survor  of  them,  or 
other  the  trees  or  tree  for  the  time  being  of  these  psnts  (hin- 
after called  the  sd  trees  or  tree),  shl,  after  the  solemnon  of  the 
sd  intd  marre,  allow  the  sd  B.  to  have  the  psonal  use  &  enjoymt 
of  the  sd  diamonds  &  settgs  durg  her  life  as  her  sept«  Ppty> 
but  so  that  durg  her  now  intd  or  any  future  coverture,  she  shl 
not  be  able  to  sell,  dispose  of,  or  chge  the  same,  or  her  life  intt 
thrin,  &  after  the  death  of  the  sd  B.  shl  stand  possed  of  the 
same  Upon  trust,  &c.,  ulterior  trusts  :  Provd  always,  &  it  is 
hby  agrd  that  the  sd  B.  may  from  time  to  time  have  the  sd 
diamonds  reset,  but  not  so  as  to  diminish  the  intrinsic  value 
of  the  settgs  thof,  &  that  neir  the  sd  B.  nor  the  sd  trees  or 
tree  shl  be  liable  for  the  loss  or  destron  of  the  sd  diamonds  & 
settgs,  or  any  of  them,  &  that  the  sd  trees  or  tree  shl  not  be 
bound  to  interfere  as  to,  or  to  see  to,  the  safe  custody  of  the 
sd  diamonds  &  settgs :  Pkovd  also  that  it  .shl  be  Iful  for  the 
sd  trees  or  tree,  or  any  agent  authorised  by  them  or  him,  at 
the  reqt  of  any  pson  intted,  or  witht  any  such  reqt,  if  in  their 
or  his  discron  they  or  lie  shl  think  it  necyfor  the  safe  preservon 
of  the  sd  diamonds  &  settgs,  at  any  tiiTie  or  times  to  take 
posson  of  the  same,  &  to  retain  such  posson  durg  such  period 
as  they  or  he  shl  think  fit ;  Clause  as  to  apptvit  of  neiv  trees^ 
p.  519.    In  wits,  &c. 

lScMle.2 


(a)  As  to  covenant  for  further  assurance,  see  above,  p.  455,  note. 
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XV. 

DEED  of  CONFIRMATION  6y  the  Wife  on  Attaining  preo.  xv. 
Twenty-one,  of  a  Settlement  viade  during  her 
Infancy  (b). 

Parties,  A.,  vdfe,  1 ;  B.,  hushd,  2  ;  C,  D.,  &   E.,  trees,  3. 
Whas  these  psnts  are  intd  to  be  read  as  supplemtal  to  an  indre  Recitals. 
dated,  &c.,  &  made,  &oq,,  being  the  settlemt  exted  in  contem- 
plon   &   conson   of    the    marre    then    intd   &   shortly   aftwds 
solemnized  of  the  sd  B.  &  A. ;  And  whas  the  sd  A.  attned  the 

age  of  twenty-one  yrs  on  the day  of ;  And  whas  the 

sd  A.  has  agrd  with  the  sd  6.  to  confirm  the  sd  settlemt  in 
mner  hinafter  appeaxg.      NOW   THIS   INDRE   WITNETH  Wit- 
that  in  psuance  of  the  sd  agrmt  &  in  conson  of  [the  provons  ^®"***  • 
made  by  the  sd  B.,  or,  as  the  case  may  he,  in  favour  of  the  sd 
A.  by  the  sd  settlemt,  &  of]  the  premes  the  sd  A.  with  the 
approbon  of  the  sd  B.  doth  hby  confirm  the  sd  settlemt  to  the  Confirma- 
intent  that  the  same  shl  take  effect  in  the  same  mner  in  all  8^^!°/ 
respts  as  if  the  sd  A.  had  at  the  date  thof  been  of  full  age ;  ment. 
AND    THIS    INDRE    ALSO    WITNETH   that   in  further  Further 
psuance  of  the  sd  agrmt  &  for  the  conson  afsd,  the  sd  A.,  as  ,^^eth. 

(V)  8ee  p.  536,  note.    A  mere  coDfirmation  without  a  formal  assignment  is   As  to  con- 
sufficient  as  to  any  merely  equitable  interest,  or  any  chattels  personal  assigned   firmation 
by  the  settlement,  or  expressed  so  to  be ;  but  any  legal  estate  in  real  or  lease-  ^^  infant's 
hold  property  should  be  formally  conveyed.  settle- 

Any  such  question  as  was  raised  in  Oreenhill  v.  North  British,  <}v.,  Co.,   ^^^^^' 
[1893]  3  Ch.  474,  and  other  cases  there  referred  to,  commented  on  in  Harle 
V.  JarmaUy  [1895]  2  Ch.  at  p.  428,  as  to  the  capacity  of  the  wife  by  reason  of 
the  disabilities  of  coverture  to  confirm  the  settlement,  is  not  now  likely  to 
arise.     A  settlement  or  agreement  for  a  settlement  by  an  infant  is  not  affected 
by  8.  1  of  the  Infants*  Relief  Act,  1874  (37  9l  38  Vict.  c.  62),  avoiding  certain    As  to 
contracts  made  by  Infants ;  Duncan  v.  Dixon^  44  Ch.  D.  211  ;  and  s.  2  of  the    Infants* 
Act,  which  provides  that  no  action  shall  be  brought  upon  any  ratification  made   ^^?  ^^^' 
(with  or  without  consideration)  after  full  age  of  a  contract  made  during 
infancy,  does  not  apply  to  a  contract  which  is  for  the  benefit  of  the  infant  (as  a 
marriage  settlement  would  usually  be),  since  such  a  contract,  being  voidable 
only,  does  not  need  ratification,  and  the  confirmation  of  tlie  settlement  merely 
bars  the  right  of  repudiation ;  see  Duncan  v.  Dixon^  uhi  jtupra ;  Edward «  v. 
Carter,  [1893]  A.  C.  360 ;  Re  Hod»on,  [1894]  2  Ch.  421. 

It  seems  clear  that  such  a  deed  of  confirmation  (whether  for  valuable  con-   Stamp, 
sideration  or  not),  of  a  settlement  of  personalty,  as  it  does  not,  for  the  reason 
just  stated,  operate  as  a  settlement,  but  only  by  relation  back  to  the  marriage 
settlement,  requires,  if  the  settlement  was  stamped  with  the  ad  ralorem  duty 
only  a  10«.  stamp. 


558  SETTLEMENTS    (PERSONAL). 

i»BEc.  XV.  BOttlor,  with  the  approbon  of  the  sd  B.,  doth  hby  grt  unto  the 

Grant  of     sd  C,  D.,  &  E.,  freehd  pcdSy  see  Vol.  /.,  p.  385.     To  hold  the 

freeholds,    g^^j^  ^Jnto  &  To  THE  USE  of  the  sd  C,  D.,  &  K,  their  hrs  & 

assns,  Upon  the  trusts  &  subjt  to  the  powers  &  provons  hin- 

Assign-       after  decld  &  contd  of  &  concerng  the  same  ;  Fwrtlier  testatum, 

leoBeholds.  ^^^^'^^  of  ledsehds  by  A.  to  the  trees,  &  habendum,  see  p.  544. 

Upon  the  trusts,  &c.,  as  above.    And  it  is  hby  agrd  &  decld 

that  the  sd  C,  D.,  &  E.,  &  the  survors  &  survor  of  them  or 

other  the  trees  or  tree  for  the  time  being  of  the  sd  indre  of 

settlemt  shi  stand  seised  &  possed  of  the  sd  freehd  &  leasebd 

hds  &  premes  liby  grted  &  assned  resply,  &  of  the  [one  eql 

fourth  pt  or  share  &]  premes  by  the  sd  settlemt  expd  to  be 

assned  by  the  sd  A.  to  the  sd  C,  D.,  &  E.,  &  all  moys,  stks^ 

funds,  shares,  ppty,  &  premes  whatsr  by  the  sd  settlemt  expd 

or  intd  to  be  settled  by  or  on  the  pt  of  the  sd  A.,  upon,  &  subjt 

to  such  trusts,  powers,  &  provons  as  are  in  &  by  the  sd  settlemt 

decld  &  expd  concerng  the  same  resply,  so  far  as  the  same  are 

capable  of  taking  effect.     In  wits,  &c.  (a). 


XVI. 

piiBc.  XVI.    ARTICLES  uTider  seal  for  a  Settlement  on  Marriage  (6). 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C.  &  D.,  trees  (hinafler 
Wit-  called  the  trees),  3.     WITNETH  that  in  conson  of  a  marre 

nesseth. 

(a)  Notice  of  this  deed  must  be  given  to  the  trustees  of  any  prior  settlement 

or  will  under  which  the  wife  takes  an  equitable  interest  comprised  in  her 

settlement. 

As  to  (V)  It  is  always  desirable  to  avoid  if  possible  an  agreement  or  articles  for  a 

articles  for  settlement,  and  to  have  an  actual  settlement  if  circumstanoes  admit    This 

a  settle-        precedent  is  intended  for  a  case  in  which  there  is  no  time  for  settling  the 

™®'*^'  details  of  and  preparing  a  formal  settlement,  the  proposals  or  rough  heads  being^ 

given  in  a  schedule.    As  to  settlements  made  in  pursuance  of  articles,  see 

3  Dav.  Prec.  668 ;  2  W.  &  T.  Lead.  Cas.  Eq.,  notes  to  Lord  Olenorehy  ▼. 

BosvUle ;  as  to  the  construction  of  marriage  articles,  see  8eton  on  Decrees  ; 

Elph.  N.  k.  C.  Interpretation,  638  et  seq. ;  Yaizey  on  Settlements,  p.  140  ;  as  to 

rectifying  settlements  not  in  accordance  with  the  articles,  see  Seton ;  Yaizey, 

1568.    As  to  the  ad  valorem  stamp  on  articles  for  a  settlement,  see  the  Stamp 

Act,  1891,  schedule,  tit.  "  Settlement ; "  and  the  stamp  on  a  settlement  made  in 

pursuance  of  articles  should  be  adjudicated,  see  s.  106. 
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wch  18  intd  forthwith  to  be  solemnised  betn  the  sd  A.  &  B.,  pa»o.  xvi. 
it  ia  hby  agrd  as  follows :  that  is  to  say, 

1.  A  settlemt  of  the  real  &  psonal  ppty  comprd  &  descd  in  Agree- 
the  schdle  hto  shl  as  soon  as  may  be  after  the  sd  intd  marre  settle-  « 
be  prepared  by  the  trees  in  accdce  with  the  provons  expd  in  "^®^^- 
the  sd  schdle. 

2.  Provd  alwa}'s  that  the  trees  shl  have  full  power  with  the  Power  to 
consent  in  writg  of  the  sd  A.  &  B.  or  the  survor  of  them  (c) 

in  case  the  sd  settlemt  shl  be  exted  within  one  yr  after  the 
date  of  these  psnts,  but  not  orwise,  to  modify  or  depart  from 
the  provons  expd  in  the  sd  schdle  in  any  mner  &  to  any  extent 
eir  as  regards  the  ppty  to  be  comprd  in  the  settlemt  or  the 
mode  or  form  of  settlemt  or  orwise  as  may  be  deemed  necy  or 
desirable,  &  to  insert  such  other  or  addonal  or  extended  powers 
&  provons  as  may  be  thought  pper,  the  intention  of  the  pties 
hto  being  that  the  sd  settlemt  when  exted  by  the  trees  with 

(c)  If  the  parties  are  going  abroad  after  the  marriage  it  woald  be  better  that  As  to  ap- 

each  should  appoint  some  other  person  to  act  on  his  or  her  behalf  in  settling  the  pointment 

terms  of  the  settlement ;  and  it  is  also  desirable  that  each  should  give  a  power  ?'  attorney 

in  case  of 
of  attorney  to  execute  the  settlement  and  any  necessary  conveyances,  &c.  absenije  of 

At  Common  Law  a  married  woman  could  not  give  a  power  of  attorney,  parties, 
except,  perhaps,  with  the  consent  of  her  husband  ;  see  Vol.  I.,  p.  182,  note  ;  and    Ao  to  th 
a  power  given  by  an  unmarried  woman  was  in  general  revoked  by  her  marriage  ;  -no^Q^  of  ^ 
bat  by  the  G.  A.,  1881,  s.  40,  a  married  woman  can  now  appoint  an  attorney  married 
to  execute  any  deed,  or  do  any  act,  which  she  might  herself  execute  or  do ;   woman  to 
and  by  the  C.  A.,  1882,  s.  9,  a  power  of  attorney  given  (whether  for  valuable  appoint  an 
consideration  or  not)  by  an  unmarried  woman,  may  be  made  irrevocable  for  a  <*ttorney. 
limited  time  (not  exceeding  one  year)  in  favour  of  purchasers  (which  includes 
other  persons  taking  or  dealing  for  value,  see  s.  1,  and  would  therefore  apply  to 
a  marriage  settlement),  so  as  not  to  be  revoked  by  the  marriage  ;  and  this  is 
aided  by  the  M.  W.  P.  A.,  1882,  removing  the  disabilities  of  married  women  as 
to  property  and  contracts  (see  Vol.  I.,  p.  182,  note). 

The  following  is  a  form  of  clause  appointing  an  attorney  so  as  to  be  irrevocable 
(except  by  deed)  under  the  C.  A.,  1882,  s.  9  : — 

"  And  the  sd  A.  hby  appts  L.,  of,  &c.,  to  be  the  atty  of  him  Appoint- 
the  sd  A  in  his  name  or  orwise  on  his  behalf  to  exte  the  sd  attorney^ 
intd  settlemt  &  all  such  assurces,  deeds,  transfers,  &  instrumts 
as  afsd,  &  to  exercise  all  powers  &  discrons  hby  given  to  him, 
on  his  behalf,  &  to  act  in  all  respts  on  behalf  &  as  the  repve  of 
him  the  sd  A.  in  relon  to  the  sd  settlemt  &  premes,  &  hby 
declares  that  the  apptmt  lastly  hinbfe  contd  shl  be  irrevocable 
[for  one  yr  from  the  date  of  these  psnts]  except  by  an  express 
revocon  by  deed  notified  to  the  sd  L." 

The  appointment  of  an  attorney  by  B.  would  be  in  the  same  form. 
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PREC.  xvi.  the  concuirce  of  the  sd  A.  &  B.  or  the  survor  of  them  shl  not 
be  liable  to  be  questioned  or  in  any  inner  objected  to  by  reason 
of  any  want  of  conformity  to  these  psnts  or  orwise. 

Agreement      3,  The  sd  A.  &  B.  &  their  respive  hrs,  exs,  &  ads  shl,  when 

to  execute  •      ^  -t        1  01  111  1  1 

seule-         required  by  the  trees,  &;  the  trees  shl  also  exte  such  settiemt 
ment,  &c.    ^  gj^j  ^jg^  ^^^^  ^  j^  g^^jj  g^^^j^  convces,  assurces,  deeds,  transfers, 

instrumts,  &  acts  as  may  be  necy  or  pper  in  order  fully  to 

effectuate  the  sd  settiemt. 

Declara-  4.  Until  the  sd  settiemt,  assurces,  deeds,  instrumts,  &  acts, 

truBt.         ^hl  have  been  exted  &  done  as  a&d  the  sevl  psons  in  whom  the 

ppty  comprd  &  descd  in  the  sd  schdle  hto  is  now  vested  resply, 

&  their  respive  hrs,  exs,  &  ads,  shl  stand  [seised  &]  possed  of  & 

intted  in  the  same  upon  the  trusts  &  subjt  to  the  powers  & 

provons  in  the  sd  schdle  hto  expd  or  implied  in  relon  thto 

resply. 

Interpre-         5.  The  expression  "  the  trees  "  as  hinbfe  used  shl  include  the 

*<tru8-        sd  C.  &  D.  &  the  survor  of  them  &  the  exs  or  ads  of  such 


tees.  survor  or  other  the  trees  or  tree  for  the  time  being  of  these 

psnts. 
Aa  to  ap-         6.  The  power  of  apptg  new  trees  of  these  psnts  shl  be  vested 
of  ne™^"    in  the  sd  A.  &  B.  durg  their  jt  lives  &  the  survor  of  them  durg 
triisteea.      his  or  her  life. 

Costa  (a).        7.  The   costs   of  &    incidental   to   the   negotion,   preparon, 

engrossmt,  &  exon  by  all  pties  of  these  psnts  &  of  the  settiemt, 

assurces,  deeds,  &  instrumts,  afsd,  &  of  doing  any  other  acts 

for  effectuatg  the  sd  settiemt  shl  be  pd  by  the  sd  A.  out  of  his 

own  moys. 

As  to  [8.  A  declon  by  the  trees  in  the  sd  settiemt  to  the  effect  that 

supersed-     the  same  is  intd  to  carry  out  or  effectuate  &  to  supersede  these 

"^^.  psnts  shl  for  all  pposes  &  as  agst  all  psons  intted  be  conclusive 

in  that  behalf.] 

IScluUe.'} 

(a)  See  p.  614,  note  (a). 
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xvn. 

VOLUNTARY  Settlebcbnt  of  Person altt  on  a  Son  {under  precxvil 

age)  and  his  issue  (6). 

Parties,  A-,  settlor,  1 ;  B.  &  C,  trees,  2 :  Whas  the  sd  A-  has  R«citola. 

transferred  into  the  it  names  of  the  sd  B.  &  C.  the  sum  of  Tfantfer 

**  of  stock. 

(fi)  As  to  voluntary  settlements  generally,  see  Yaisey  on  Settlements,  pp.  89  Law  as  to 

et  teq.^  pp.  1526  et  teq. ;  3  Dav.  Prec.  pp.  675  et  Mq,\;  Digest  to  the  Law  Reports,  Tolantary 

tit  "  Volnntary  Conveyance,"  and  "  Gift ; "   M.  L.  P.  P.,  c.  6,  and  for  cases  ■®**^®- 

where  a  deed  of  gift  has  been  held  to  be  a  testamentary  instrament,  see  Jarman  ^^'^^^ 
on  Wills,  Ch.  II. 

The  following  points  should  especially  be  remembered,  as  to  such  settle- 
ments : — 

1.  They  may  be  impeached  as  made  with  intent  to  defeat  creditors  under  Validity  as 
13  Eliz.  c.  5  ;  see  1  Smith  L.  C,  notes  to  Ttoynet't  Case;  3  Dav.  Prec.  675  ;  Ex  regards 
varU  Mereer,  17  Q.  B.  D.  290  ;  Godfrey  v.  Poole,  13  App.  Cas.  497.  creditors. 

2.  Voluntary  settlements  of  land  were  liable  to  be  defeated  by  a  subsequent  As  to  sab- 
disposition  for  value  by  the  settlor  under  27  Eliz.  c.  4  ;  see  1  Smith  L.  C,  notes  sequent 

to  Ttoyjurs  Que ;  3  Dav.  Prec.  682 ;  but  this  has  now  been  altered  by  the  P'U'chasers 
Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21),  which  protects  settle-  ^^ 

ments  made  hon&fide  and  without  fraud  from  being  so  defeated. 

3.  A   small  bond  fide  consideration  is   sufficient  to   support  them  against   Considera- 
creditors,  Be  Johnson,  20  Ch.  D.  389,  and  was  sufficient  to  support  them  against  tion. 

a  disposition  for  value  by  the  settlor,  Toumend  v.  Toher,  L.  R.  1  Ch.  446 ;  JBays' 
pooU  V.  Caiint,  L.  R.  6  Ch.  228. 

4.  As  to  any  property,  they  may  be  defeated  under  the  Bankruptcy  Act,  As  to 
1883,  8.  47,  by  the  subsequent  bankruptcy  of  the  settlor  within  two  years  c^  the  bank- 
date  of  the  settlement ;  or  at  any  time  afterwards  within  ten  years  from  that  ^^P^7* 
date  unless  it  can  be  proved  that  the  settlement  did  not  leave  him  insolvent : 

see  Ex  parU  Hillman,  10  Ch.  D.  622  ;  Ex  paHe  Todd,  19  Q.  B.  D.  186  ;  Hanoe 
V.  Harding,  20  Q.  B.  D.  732  ;  Harris  v.  Ttthh,  42  Ch.  D.  79  ;  Mackintosh  v. 
Pogose,  [1895]  1  Ch.  605.  But  a  bond  fide  purchase  from  the  donee  under  the 
voluntaiy  settiement  made  before  the  act  of  bankruptcy  to  which  the'  title  of 
the  trustee  in  bankruptcy  relates  back  is  good  as  against  the  trustee,  Re  Carter 
and  Kmderdine,  (1897)  1  Ch.  776. 

5.  They  are  not  binding  on  the  settlor  until  completed  by  actual  transfer  of  As  to  in- 
tbe  property  so  far  as  it  is  transferable,  or  by  a  valid  declaration  of  trust  on  his  complete 
part,  see  notes  to  Mlison  v.  EllUon,  2  W.  &  T.  Lead.  Cas  Eq. ;  3  Dav.  Prec.   •®™' 
p.  686  ;  A?  Patrick,  [1891]  1  Ch.  82.  ™®'^*'- 

6.  They  are  more  liable  than  settlements  for  value  to  be  set  aside  on  the   As  to 
ground  of  undue  influence  or  want  of  understanding  of  their  effect ;  and  where  undue 
the  settlement  is  to  be  irrevocable,  and  especially  where  the  settlor  has  recently   u^Qonod, 
oome  of  age,  considerable  care  is  often Ineoessary  as  to  the  form  which  it  should 

take ;  see  EoeriU  v.  EveriU,  L.  R.  10  Eq.  405  ;  Prideaux  v.  Lmudale,  4  Gift 
169  ;  1  De  G.  J.  k.  S.  433  :  Phillips  v.  MMings,  L.  R.  7  Ch.  Ap.  244  ;  Jhitton  v. 
Thompson,  28  Ch.  D.  278 ;  James  v.  Conohman,  29  Ch.  D.  212  ;  which  show  the 
proper  frame  of  a  settlement  made  for  the  settlor's  own  protection  against 
improYidence. 

KJE. — ^VOL.  U.  36 
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Settlement 
tb  be  irre- 
vocable. 

Wit- 
neueth. 

Declara- 
tion of 
trott. 


Invest- 
ment. 


pREo.xvii.  £ 2 1  p.c.  Consoldfitk,  to  the  intent  that  the  same  shl^be 

held  upon  the  trusts  &  with  &  subjt  to  the  powers  &  pro- 
vons  hinafter  decid  &  expd:  [And  to  the  intent  that  the 
settlemt  hby  made  shl  be  irrevocable:]  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  natural  love  &  affon  of  the 
sd  A.  for  his  son  D.,  &  for  divers  other  good  causes  &  con- 
sons,  the  sd  A.  (a)  doth  hby  declare  that  the  sd  B.  &  C,  & 
the  survor  of  them,  &  the  exs  or  ads  of  such  survor,  or  other 
the  trees  or  tree  for  the  time  being  of  these  psnts  (hinafter 

called  the  sd  trees  or  tree)  shl  eir  permit  the  sd  sum  of  £ 

2f  p.c.  Consold  Stk  to  remain  in  its  actual  state  of  investmt  or, 
with  the  consent  of  the  sd  A.  durg  his  life,  &  after  his  death, 
with  the  consent  of  the  sd  D.,  if  he  shl  be  livg  &  shl  have 
attned  the  age  of  twenty-one  yrs,  &  at  all  other  times  at  the 
discron  of  the  sd  trees  or  tree,  sell  the  same  or  any  pt  or  pts 
thof,  &  invest  the  proceeds  of  such  sale  in  the  names  or  name 
[or  under  the  leg^l  control]  of  the  sd  trees  or  tree  in  or  upon, 
Investrata,  pp.  458  to  463,/o?*ms  ill.  to  viii.,  power  to  vary  in- 
veatmtSy  p.  464:  And  shl  (b)  pay  the  income  of  the  sd  sum  of 

£ Stk  &  the  investmts  from  time  to  time  representg 

the  same,  to  the  sd  A.  durg  his  life.  And  after  his  death,  in 
case  the  sd  D.  shl  be  under  the  age  of  twenty-one  yrs,  the  sd 
trees  or  tree  shl  durg  his  minority  apply  the  whole  or  such  pt 


Truste 
during  life 
of  father ; 

after  his 
death, 

mainte- 
nance of 
son. 

As  to 
reserving 
power  of 
revocation. 


As  to 
inserting 
tmst  for 
payment 
of  settlor's 
debts. 


7.  A  power  of  revocation,  though  tending  to  disprove  undue  influence,  Jtc, 
has  been  considered  a  ** badge  of  fraud"  under  13  Eliz.  c.  5,  and  oould  be 
exercised  in  favour  of  the  creditors  by  the  trustee  in  bankruptcy  of  the  settlor 
under  the  Bankruptcy  Act,  18S3,  s.  44  (see  3  Dav.  Prec.  p.  679).  Care  must 
always  be  taken  to  ascertain  the  settlor's  wishes  as  to  the  insertion  or  not  of  a 
power  of  revocation ;  see  3  Dav.  Prec.,  p.  695  et  seq.  In  the  absence  of  such  a 
power  (if  intentionally  omitted),  the  settlor  will  be  irrevocably  bound  as  soon 
as  the  transfer  of  the  property  is  complete  ;  see  also  Ball  v.  HaU^  L.  R.  8  Ch. 
430  ;  Welman  v.  IVelman,  16  Ch.  D.  570. 

(a)  As  to  covenants  for  title,  see  pp.  456,  456,  note. 

(d)  In  order  to  make  the  settlement  as  far  as  possible  unimpeachable  by 
creditors  under  the  Bankruptcy  Act,  1883,  s.  47,  or  otherwise  (see  p.  561,  note), 
it  is  suggested  that  the  first  trust  might  be  for  payment  of  any  debts  owing  by 
the  settlor  at  the  date  of  the  deed  which  may  not  be  otherwise  discharged  by 
him  in  his  lifetime  or  by  his  estate  after  his  death  ;  as  to  the  effect  of  this,  see 
Godfrey  v.  Poole^  13  App.  Cas.  497.  Until  the  deed  has  been  communicated  to 
a  creditor  the  settlor  can  revoke  the  trusts  for  creditors,  Qiurrard  v.  LamderddU, 
2  R.  &  My.  450  ;  Johns  v.  Jamei,  8  Ch.  D.  744  ;  Jle  Ashby,  (1892)  1  Q.  B.  872 ; 
unless  it  be  for  the  benefit  of  named  creditors,  Haur  France  and  Oarmrd^t 
.  Trustee  v.  HwKtvng^  (1897)  2  Q.  B.  19 ;  but  on  his  death  it  becomes  irrevocable, 
Synnot  v.  Sfrnpsony  5  H.  L.  C.  121 ;  Pri^xtly  v.  Elite,  (1897)  1  Ch.  489. 
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as  they  or  he  shl  think  fit  of  the  income  of  the  sd  trust  premes  i*rbc.xvii. 
for  or  towards  the  mtce  or  educon  of  the  dd  D.,  &  may  eir 
themselves  or  himself  so  apply  the  same,  or  may  pay  the  same 
to  the  gdian  or  gdians  of  the  sd  D.  witht  seeing  to  the  applicon 
thof:  And  shl  durgsuch  period  as  last  afsd  accumulate  the  Accamu- 
residue  (if  any)  of  the  same  income  in  the  way  of  compound  ^*^^°- 
intt  by  investg  the  same,  and  the  resultg  income  thof  in  or 
upon  any  such  in.vestmts  as  are  hinbfe  authorised ;  And  shl 
stand  possed  of  such  accumulons,  &  of  the  investmts  thof,  & 
the  income  thof,  upon  the  same  trusts,  &  with  &  subjt  to  the 
same  powers  &   provons  as   are  hinafter  decld  &  expd  con- 
cemg  the   origl  trust  fund,  &  the  income  thof:    And  AFTER  After 
the  death  of  the  sd  A,  &  the  majority  of  the  sd  D.,  the  sd  "f"^^*^ 
trees  or  tree  shl  pay  the  income  of  the  sd  trust  premes  to  the 
sd  D.  &  his  assns  dur^  his  life  (c),  And  after  his  death  shl  After 
stand  possed  of  the  same  trust  premes,  and  the  income  thof,  ^J^    ° 
In  trust  for  all  or  such  one  or  more  exclusively  of  the  others 
or  other  of   the  chin,  or  remoter  issue  of  the   sd    D.    (such 
remoter  issue  to  be  born,  &  take  vested  intts  within  twenty-  Power  of 
one  yrs  from  the  death  of  the  sd   D.)   at  such  age  or  time  or  m^t"^ 
respive,  &c.,  remr  of  trust  for  issue  as  D.  shl  by  deed  or  wiU  an^on^ 
wppty  p.  474,  mutatis  TnutandiSy  saying,  "  advancemt  eir  after 
the  death  of  the  survor  of  the  sd  A.  &  D.,  &c. ;"  Trust  for  chin 
in  default  of  apptmt,  p.  476,  form  xxxiii.,  mutatis  mutandis : 
Hotchpot  clause,  p.  477,  mutatis  mutandis  (d) :  Power  of  ad-- 
vanceml  of  son's  chin  exei^dsable  after  death  of  A,  &  /).,  or  in 
their  or  his  lifetime,  with  their  or  his  consent  in  writg,  p.  480. 


Ron's  iBSue. 


(e)  It  would  sometimes  be  proper  to  insert  a  power  of  advancing  the  son  out  Suggested 
of  the  capital.  yariation. 

(d)  If  desired,  insert  the  following  proviso  : —  Provision 

*'  Provd  also  that  in  the  event  of  the  sd  D.  havg  issue  by  ?«  ^  t^® 
more  than  one  marre  the  power  of  appointmt  among  his  issue  second 
hinbfe  contd  shl  not  be  exercised  so  as  to  give  to  or  among  his  marriage, 
issue  by  a  first  or  prior  marre  collectively,  a  larger  proportion 
of  the  sd  trust  premes,  than  such  issue  wd  have  taken  in  the 
event  of  no  apptmt  being  made  under  the  sd  power  of  apptmt, 
&  the  whole  of  the  sd  trust  premes  becomg  divisible  psuant 
to  the  trust  hinbfe  contd  in  default  of  apptmt,  but  so  that  this 
provo  shl  not  restrict  the  power  of  advancemt  hinafter  contd, 
or  affect  any  advancemt  made  thrunder. 
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PEBC.XVH.  Power  to  D,  to  appt  life  intt  to  a  wife  swrvivg  him,  p.  513, 
form  Lxxxi.,  mutatis  mAitandis:  Ultimate  trust  in  defavU  of 
chin  attaing  a  vested  intt  for  A,,  p.  481,  form  xun.,  mutatis 
wAii/ind/is :  Clauses  as  to  apptmt  &  iTidemnity  of  trees,  p.  519, 
form  xc,  &  p.  521,  form  xcv. :  Power  to  trees  to  employ 
agents,  &c,,  p.  521,  form  xcvi.  {Power  of  revocon,  absolute 
or  restricted,  p.  522]  (<x).     In  wits,  &c. 


PREC. 
XVIII. 


Recitals. 


xvin. 

DEED  of  gift  of  Furniture,  &c.,  by  Husband  to  Wife  (6). 

To  ALL  to  whom  these  psnts  shl  come,  A.,  of,  &c.,  sends 
greetg.  Whas  no  settlemt  was  made  upon  the  marre  of  the 
sd  A.  with  B.  his  wife  for  her  beneiit  or  orwise.  And  whas 
the  sd  A.  is  desirous  of  makg  such  gift  or  disposon  in  favour 


As  to 
Toluntary 
gift  of 
chattels. 

As  to  gift 
by  hus- 
band to 
wife. 


Validity  as 

against 

•creditoi*s. 


Effect  of 
subse- 
quent bill 
of  sale. 

Alterna- 
tire  form. 


(a)  As  to  the  costs  of  trustees  where  a  settlement  is  set  aside,  see  Re  Holden.^ 
20  Q.  B.  D.  43. 

(h)  A  voluntary  assignment  of  chattels  by  deed  is  of  course  effectual  without 
delivery  ;  but  a  mere  letter  or  other  parol  gift  without  delivery  cannot  operate 
at  law,  and  to  be  effectual  in  equity  must  take  the  form  of  a  declaration  of 
trust ;  see  Goodeve,  P.  P.,  pp.  47,  87  ;  Be  Breton,  17  Ch.  D.  416. 

As  it  is  doubtful  whether  the  common  law  doctrine  as  to  the  unity  of  peraon 
of  husband  and  wife  is  abrogated  by  the  M.  W.  P.  A.,  1882,  so  as  to  make  it 
competent  for  the  husband  at  law  to  make  a  direct  gift  of  this  kind  to  the  wife 
(see  VoL  I.,  p.  613,  note) ;  and  inasmuch  also  as  an  assignment  of  after-acquired 
chattels  is  void  at  law  (see  Lunn  v.  Thornton,  1  0.  B.  379),  the  assignment  in 
this  Precedent  is  supplemented  by  a  declaration  of  trust.  It  would  perhaps  be 
better  that  the  deed  should  take  the  form  of  a  mere  declaration  of  trust  without 
an  assignment. 

The  gift,  not  being  a  security  for  money,  is  outside  the  Bills  of  Sale  Act, 
1882,  but  within  the  Act  of  1878,  if  the  apparent  possession  remains  in  the 
husband.  Probably  the  possession  in  the  case  in  the  text  of  the  things  in  the 
dwelling-house,  but  not  in  the  office,  is  in  the  wife,  as  it  is  her  duty  to  li?e  with 
her  husband,  and  in  that  state  of  things  it  is  impossible  to  say  which  of  them 
has  possession,  and  where  possession  is  ambiguous  it  goes  at  law  with  the  title ; 
Bamtay  v.  Margrett,  [1894]  2  Q.  B.  18.  The  fact  of  its  being  a  bill  of  sale 
within  the  latter  Act  does  not  affect  its  validity  as  between  the  parties,  but 
only  as  to  creditors,  see  DavU  v.  Goodman,  5  C.  P.  D.  128.  The  gift  is  also 
liable  to  be  defeated  by  the  husband's  bankruptcy  within  two  years;  Re 
VanHttaH,  [1893]  1  Q.  B.  181. 

As  to  the  effect  of  a  subsequent  bill  of  sale  by  the  husband  in  &yonr  of  a 
person  without  notice  of  the  settlement,  see  p.  146,  note. 

An  alternative  form  of  gift  would  be  to  the  wife  during  the  joint  lives,  with 
remainder  to  her  absolutely  if  she  should  be  the  survivor,  but  not  otherwise; 
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of  his  sd  wife  as  is  hinafter  contd.     NOW  THESE  PSNTS      i'kbc. 

WITS  that  in  conson   of  natural  love  &  aflFon,  &  for  divers       ' 

other  good  causes  &  consons,  the  sd  A.  doth  hby  absolutely  give  ^**\i^ 
&  make  over  unto  the  sd  B.  All  &  singr  the  furniture,  plate,  j^ggign. 
linen,  china,  glass,  pictures,  prints,  books,  musical  instrumts,  mentof 
&  househd  effects,  &  all  jewels,  trinkets,    &    watches,  &  all  andfu^ 
other  articles  &  effects  of  domestic    oflSce  or   psonal  use    or  ft*™*^^* 
omamt,  &  moveable  effects  whatsr,  [&  whether]  in  his  dwg- 
house  [or  office  or  place  of  business  or  elsewhere]  (inclusive 
of  wines  &  consumable  stores  &  provons,  but  exclusive  of  moy 
&  sees  for  moy,  Ires,  manuscripts,  business  books  &  accts)  of 
or  to  wch  resply  he,  the  sd  A.,  is  now  possed  or  entled,  or  shl 
or  may  at  any  time  hrafber  durg  the  jt  lives  of  himself  &  the 
sd  B.  become  possed  or  entled,  whether  by  gift  or  pchase  or 
any  other  mode  of  acquison   whatsr,  includg  his  intt  in  any 
articles  or  effects  of  any  such  nature  as  afsd,  wch  may  in  law 
be  the  jt  ppty  of  him  &  his  sd  wife,  To  hold  the  same  unto  Haben- 
the  sd  B.  for  her  own  absolute  use  &  benefit  &  as  her  septe  wife 
este  &  ppty,  firee  from  the  control,  interferce,  &  engagemts  of  a^«olutely. 
the  sd  A.     And    in  order   to   give  full  effect  to  the  gift  or  Declara- 
disposon  hinbfe  contd  in  case  &  so  far  as  the  same  may  not  trust. 
in  law  be  capable  of  operatg  accdg  to  its  tenor,  the  sd  A.  doth 
hby  declare  that  he  &  his  exs  &  ads  will  stand  possed  of  all 
the  articles  &  effects  hinbfe-mentd,  In  trust  for  the  sd   B.  for 
her  absolute  use  &  benefit,  &  as  her  septe  este  &  ppty  as  afsd. 
Pbovd  always  that  the  sd  A.  shl  not  be  aiisble  for  the  loss  or  Provwo. 
destron  of  or  any  damage  wch  may  happen   to  any  of  the  sd 
articles  &  effects.    In  wits,  &c. 


DECLARATION  of  Trust  of  Sum  added  to  Settlement  {by     prro.  xix. 

Endorsement)  (c). 

THIS   INDRE   made,  &c.,  Betn  the  within-named  A.,  of 
the  one    pt,  &   the  within-named   B.,  C,  &  D.,  trees,  of  the 


(e)  As  to  the  importance  in  making  an  appointment  under  the  powers  in  a  As  to 

settlement  of  referring  specifically  to  a  f  and  added  to  the  settlement  fond,  see  added 

fhnds. 


566 


SETTLEMENTS    (pEBSONAL). 


Traoflfer 
of  stock. 

Wit- 
neflseth. 


FRTO.  XDL  other  pt :  Whas  the  sum  of  £ 2|  p.  c.  Consold  Stk  has 

Recitals,  ^i^^^  transfeiTed  by  the  ad  A.  to  the  sd  B.,  C,  &  D.,  to  the 
intent  that  the  same  shl  be  held  upon  the  trusts  hinafter  decld 
concerug  the  same :  NOW  THIS  INDRE  WITNETH  that  it 
is  hby  agrd  &  decld  that  the  sd  6.,  C,  &  D.,  &  the  survors  & 
survor  of  them,  or  other  the  trees  or  tree  for  the  time  being 
of  the  within-written  indre  shl  stand  possed  of  the  sd  sum  of 

£ 2f  p.  c.  Consold  Stk,  &  the  stks,  funds,  &  sees  wch  may 

from  time  to  time  represent  the  same,  &  the  income  thof. 
Upon  such  trusts,  &  subjt  to  such  powera  &  provons  as  are 
in  &  by  the  within-written  indre  decld  &  contd  of  or  concerng 

the  [within-mentd  sum  of  £ 2f  p.  c.  Consold  Stk,  &  the 

stks,  funds,  &  sees  wch  may  from  time  to  time  represent  the 
same,]  wife's  fortune  &  the  income  thof,  or  such  of  the  same 
trusts,  powers,  &  provons  as  may  be  subsistg  or  capable  of 
takg  effect,  but  not  so  as  to  increase  or  multiply  chges,  or 
powers  of  chging,  to  the  intent  that  the  fund  hby  settled  shl 
be  consold  with,  &  form  one  fund  with  the  [trust  premes 
comprd  in,  or  now  subjt  to  the  trusts  of  the  within-written 
indre]  wife's  fortune  fur  all  pposes,  includg  (so  far  as  the  sd 
A.  can  effect  that  object)  the  operon  &  effect  of  the  hotchpot 
clause  in  the  within-written  indre  coutd.     In  wits,  &c,  (a). 


Stamp. 

Short 
form. 


Re  CurteU'  Trusts,  L.  R.  14  Eq.  217 ;  and  generally  as  to  added  funds,  Vaixey 
on  Settlements,  p.  326. 

(a)  The  following  is  a  short  form  of  a  memorandum,  not  under  seal,  for  the 
same  purpose,  which  would  ordinarily  suffice.  This  document,  as  well  as  that  in 
the  text,  would  require  an  ad  valorem  stamp  as  a  **  settlement  '*  on  the  valne  of 

the  stock  added  to  the  settlement.     "  Mem, — I,  the  within-named  A., 

hby  declare  that  the  sum  of  £ stk  was  on  the  

day  of transferred  by  me  into  the  names  of  the  trees  of 

the  within-written  iudre,  to  the  intent  that  the  same  shd  form 
an  addon  to  the  trust  funds  thby  settled,  &  shd  be  thenceforth 
held  upon  the  trusts  wch  wd  have  been  applicable  thto  if  the 

same  had  formed  pt  of  the  sum  of  £ stk  origlly  settled 

thby.     As  WITS  my  hand  this day  of ." 
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DEED  v,n4er  Power  of  Appointment  withdrawing  Free-  prkc. 
HOLDS  settled  by  Trust  for  Sale  from  Settlement. 

Pasties,  A.,  tem/int  for  life,  1 ;    B.,  tree,  2.     Recite  aetUemi  Parties. 
by  way  of  trust  for  sale  v/nder  wch  A.  is  tenant  for  life  with  Recitals, 
rernir  upon  such  trusts  as  he  may  appt  by  deed  or  will  subjt  to 
a  mige  &  that  the  mtge  has  become  vested  by  tra/asfer  in  A, : 
And  whas  the  sd  A.  is  desirous  of  withdrawg  the  hds  &  premes  Desiro. 
comprd  in  the  sd   indre   of  settlemt  from  the  settlemt  thby 
made  &,  ia  order  to  e£Fectuate   that   object,  of  exercisg  the 
power  of  appmt  given  to  him  by  the  sd  settlemt  as  afsd   in 
mner  hinafter  exprd,  &  he   is    desirous    that   the   sd   hds   & 
premes  shl  be  assured  to  &  vested  in  him  dischged  from  the 
trusts]^&  provons  of  the  sd  settlemt  in  mner  hinafter  appearg. 
now"  this  indre  WITNETH  that   in   psuance  of  such  Wit- 
desire  as  afsd  &  in  exercise  of  the  power  for  this  ppose  given 
to  him  by  the  sd  indre  of  settlemt  &  of  every,  &c.,  he  the  sd 
A-  doth  hby  appt  &  direct  that  all  &  singr  the  hds  &  premes  Appoint- 
cotnprd  in  &  settled  by  the  sd  indre  of  settlemt  &  all  other 
(if  any)  hds  wch  are  now  by  any  means  subjt  to  the  trusts  ot 
the  sd   settlemt  &  the  rents  &  profits  thof  shl  from  &  afbar 
the   death   of  him    the  sd  A.  &  subjt  to  his    life    intt   thrin 
iinder  the  sd  settlemt  be  held  in  trust  for  him  the  sd  A,  his 
hrs  &  assns  absolutely  dischged  from  the  trust  for  sale  contd 
in  the  sd  indre  of  settlemt  as  afsd  to  the  intent  that  he  the 
fld  A.  shl  henceforth   become  &  be  absolutely  entled  benefiy 
in  fee  simple  in  possou  to  the  sd  hds  &  premes  &  that  the 
«ame   hds   &  premes  shl    be   absolutely  withdrawn  from   the 
operon   of  the  sd  settlemt.     And  the  sd  A.  doth  hby  direct  Direction, 
that  the  sd  hds  &  premes  shl  accdiy  be   conveyed  by  the  sd 
B.  to  him  the  sd  A.  dischged  from  the  sd   settlemt  in  mner 
hinafter  exprd.      AND    THIS    INDRE   ALSO  WITNETH  Further 
that  in  psuance  of  the  diron  lastly  hinbfe  contd  &  in  conson  nesseth. 
^f  the  premes  the  sd  B.  as  tree  doth  hby  grt  &  convey  unto  Convey- 
the  ad  A.  All  &  singr  the  sd   hds  &  premes   comprd  in   or  *^^ 
exprd  to  be  conveyed  or  assured  by  the  sd  indre  of  settlemt 
&  all  other  (if  any)  hds  wch  are  now  by  any  means  vested  in 
him  the  sd  B.  as  survivg  tree  of  the  sd  indre  of  settlemt  upon 
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PBia  xz. 


the  trusts  thof,  To  hold  the  same  unto  &  to  the  use  of  the^sd 
A.  his  hrs  &  assns  dischged  from  the  sd  settlemt  &  all  the  trusts 
&  provons  thrin  coDtd,  And  the  sd  A.  doth  hby  declare  that  the 

sd  mtge  debt  of  £ seed  by  the  sd  indre  of,  &c.,  shl  merge  8l 

become  extinguished  in  the  freehd  &  inhance  of  the  sd  hds  & 
premes.     In  wits,  &a 


PBKC.  XXI. 


Partiefl. 
Bedtals. 


Wit- 
neflseth. 

Declara- 
tion 

enlarging 
range  of 
inyest- 
ment. 


DEED  Endorsed  on  Settlement  enlarging  raTige  of 

Investment. 

Pasties,  A  &  B.,  his  wife,  C.  &  D.,  benefidariea,  1 ;  trees^  2. 
Recitals  showing  that  thefumd  is  settled  in  trust  for  A.  for 
life,  remr  to  B,  for  life  for  her  septe  use  wiikt  anticipon,  remr 
to  C,  &  2).,  their  only  chin,  who  are  of  age,  in  eql  shares,  svJbjt 
to  the  usual  power  of  apptnit  vested  in  the  parents  &  the 
sv/rvor.  And  whas  the  pties  hto  of  the  1st  pt  are  resply  de- 
sirous that  the  range  of  investmt  authorized  by  the  within- 
written  indre  with  respt  to  the  trust  funds  thrin  comprd  shl 
durg  the  lives  &  life  of  the  sd  A.  &  B.  &  the  survor  of  them  be 
enlarged  &  extended  in  mner  hiuafter  expd.  NOW  THIS 
INDRE  WITNETH  that  it  is  hby  agrd  &  decld  that  the  range 
of  investmt  authorized  by  the  within-written  indre  in  respt  of 
the  trust  funds  &  premes  thrin  comprd  or  now  or  hrafter  subjt 
to  the  trusts  thof  whether  representg  the  funds  thby  brought 
into  settlemt  by  or  on  the  pt  of  the  sd  A.  or  the  sd  B.  or  orwise 
shl  henceforth  be  enlarged  &  extended  in  mner  hinafter  expd 
(that  is  to  say)  that  it  shl  be  Iful  for  the  sd,  trees,  &  the  survor 
of  them  or  other  the  trees  or  tree  for  the  time  being  of  the 
within-  written  indre  from  time  to  time,  or  at  any  time  hrafler 
durg  the  lives  &  life  &  with  the  consent  in  writg  of  the  sd  A.  & 
B.,  or  the  survor  of  them  from  time  to  time  to  vary  or  transpose 
the  investmt  of  the  sd  trust  funds  &  premes  or  any  pt  thof  resply 
into  or  for  any  such  stks,  funds,  shares,  or  sees  as  are  hinafter 
mentd,  whether  the  same  are  authorized  as  investmts  by  the 
within-written  indre  or  orw'se  by  law  or  not  (that  is  to  say), 
Investmts  {see  above,  pp.  458—463),  forms  in.  to  vm.,  &  power 
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to  vary  inveetrrUa,  p.  464,  Tmitatis  mutandis,  &  that  the  prbc.  xxi. 
ad  trees  or  tree  shl  not  be  in  anywise  responsible  or  liable  for 
any  loss  arisg  from  any  such  investmt  or  transposon  of  investmt  Covenant 
as  afid.  And  the  sd  pties  hto  of  the  1st  pt  do  hby  jtly  &  sevlly  indemnity, 
covt  with  the  sd,  trees,  resply  &  their  respive  exs  &  ads,  &  with 
all  &  every  future  trees  or  tree  of  the  within-written  indre  that 
they,  the  respive  covtg  pties  &  their  respive  hrs,  exs  &  ads, 
will  at  all  times  hrafter  keep  the  sd  existg  &  future  trees  of  the 
within-written  indre  &  their  respive  hrs,  exs  &  ads»  estes  & 
effects  indemnified  &  saved  harmless  from  &  agst  all  claims, 
demands,  actions,  suits,  pcdgs,  liability,  costs,  damages  &  expees 
by  reason  or  in  respt  of  any  such  investmt  or  transposon  of  in- 
vestmt as  a&d  or  the  retention  of  any  such  investmt.  And 
the  sd  A.  doth  hby  chge  all  his  psnt  &  future  life  este  &  intt  in  Charge, 
the  sd  trust  funds  &  premes.  And  the  sd  C.  &  D.  do  resply 
hby  chge  all  their  respive  revy  shares,  estes  &  intts  whether 
under  any  apptmt  or  in  default  of  apptmt  in  the  same  trust 
funds  &  premes  with  the  indemnity  of  the  sd  psnt  &  future 
tiees  or  tree  resply  &  their  or  his  respive  hrs,  exs  &  ads,  estes 
&  effects,  in  respt  of  the  mres  a&d  &  with  the  paymt  of  any 
sum  or  sums  wch  may  become  payable  to  them  or  any  of  them 
resply  in  respt  of  such  indemnity  under  the  covt  hinbfe  cont. 
In  wrrs,  &a 


SETTLEMENTS    (REAL). 


PBELIMINARY  NOTK  ON  SETTLED  LAND  ACTS. 

As  to  Bettlcments  of  real  estate,  see  Davidson,  Prec.,  toL  iii. ;  Elph.  Introd* 
Conv.,  p.  359  ;  Vaizey  on  Settlements  ;  and  for  a  short  reference  to  the  recent 
legislation  affecting  settlements,  see  p.  448,  note. 
Provisions  '^^^  provisions  of  the  8.  L.  A.,  1882  (45  &  46  Vict.  c.  S8),  and  the  amending 
of  S.  L.  Acts  of  1884  (47  &  48  Vict.  c.  18)  ;  1>»87  (50  &.  51  Vict.  c.  30)  ;  1889  (52  k  63 
Acts,  1882  Vict.  c.  36)  ;  and  1890  (53  &  54  Vict.  c.  69),  as  they  affect  the  frame  of  settle- 
to  1890.        ments,  have  been  discussed  in  the  note  to  VoL  I.,  pp.  467,  476,  but  the  following 

points  also  require  attention  : — 
Powen  of        The  tenant  for  life  is  invested  with  very  large  powers  for  the  following 
tenant  for    purposes  : — 1,  of  selling  the  settled  land  or  any  easement,  right,  or  privilege 
*•  over  or  in  relation  to  the  same.  Act  of  1882  (s.  3,  i.)  ;  2,  of  enfranchising  free- 

hold or  copyhold  land  held  of  a  settled  manor  (s.  3,  ii.)  ;  3,  of  exchange  (s.  3, 
iii.) ;  4,  of  partition  (s.  3,  iv.,  and  as  to  the  creation  of  easements,  &c.,  on  an 
exchange  or  partition,  see  Act  of  1 890,  s.  6),  (see  also  as  to  these  powers,  ss.  4,  5, 
17)  ;  6,  of  making  leases  or  grants  for  any  term  not  exceeding  for  a  building 
lease  ninety -nine  years.  Re  Danielle  [1894]  3  Ch.  503,  for  a  mining  lease  sixty 
years,  and  for  any  other  lease  twenty -one  years  (s.  6)  ;  and  with  power  to  insert 
an  option  of  purchase  in  a  building  lease  (Act  of  1889),  (see  also  as  to  these 
powers,  ss.  7,  8,  9, 11,  12,  17  ;  and  the  Act  of  1884,  s.  4,  and  as  to  mining  leases 
the  Act  of  1 890,  s.  8)  ;  6,  under  an  order  of  the  Court,  but  not  otherwise,  of 
making  leases  or  grants  for  building  or  mining  purposes,  for  longer  terms,  or  in 
perpetuity  (s.  10)  ;  7,  of  accepting  surrenders  of  leases  (s.  13)  ;  8,  of  granting 
licenses  to  copyholders  to  lease  their  tenements  (s.  14) ;  9,  of  appropriating  and 
laying  out  land  for  streets,  open  spaces,  &c.  (s.  16)  ;  lu,  of  raising  by  mortgage 
money  required  for  enfranchisement,  or  equality  of  exchange,  or  partition 
(s.  18);  or  for  discharging  an  incumbrance  on  the  settled  land  (Act  of  1890, 
8.  11)  ;  11,  of  executing  improvements,  subject  to  the  approval  of  the  trustees  or 
the  Court,  and  to  the  restrictions  as  to  obtaining  a  certificate  of  the  Board  of 
Agriculture,  or  an  engineer,  or  surveyor,  or  otherwise  (ss.  26-29,  and  Act  of 
1890,  ss.  13  and  15). 
See  further  as  to  the  details  of  the  above  powers,  the  notes,  it^fra. 
As  to  Power  is  also  given  to  a  tenant  for  life,  impeachable  for  waste,  to  cut  and  aelT 

timber  and  timber  with  the  consent  of  trustees  or  the  Court,  three-fourths  of  the  proceeds 
heirlooms,    being  applicable  as  capital  (s.  35)  ;  and  of  selling  heirlooms  with  the  sanction 

of  the  Court  (s.  37),  see  tii/ra,  p.  653,  note. 
Capital  Although  by  s.  21,  capital  money  arising  under  the  Act  is  liable  to  be  re- 

money  to  invested  alternatively  in  the  purchase  of  land  or  in  other  investments  consti- 
devolve  as  tuting  personal  estate,  it  is  provided  by  s.  22  (5),  that  the  money  and 
^^'  investments  are  to  devolve  as  land  in  the  same  manner  as  the  land  from  which 
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the  money  ariaes  would  have  devolred  ;  this  statutorj  re-convereion  into  realty 
heing  similar  in  effect  to  the  oonBtructiye  re-conversion  resulting  from  the 
direction  in  an  ordinary  settlement  for  re-investment  of  sale  moneys  in  the 
purchase  of  land  with  powers  of  interim  investment ;  see  Be  Bird^  [1892]  1  Ch. 
279.  (In  the  case  of  settlements  by  way  of  trust  for  sale  the  converse  is 
provided  ;  s.  63,  sub-s.  2,  iii.)  It  is  doubtful  whether  money  made  applicable  as 
if  it  were  capital  money  of  the  settlement  for  the  purposes  of  the  H.  L.  A.  or 
otherwise,  becomes  equitably  converted  into  real  estate  for  the  purpose  of  trans- 
mission or  devolution  unless  some  words  are  added  to  the  effect  that  "  &  SO 

that  the  same  ahl  be  deemed  to  be  impressed  with  a  trust  for 
the  investmt  thof  m  the  pcha.se  of  freehd  hds  to  be  settled  to 
the  uses  &  upon  the  trusts  to  &  upoa  weh  the  freehd  hds  hby 
settled  may  be  subjt  &  for  the  interim  investmt  &  applicon 
thof  in  any  other  mnr  in  wch  capl  moy  arising  hrunder  is  hby 
or  by  the  Settled  Land  Act«,  1882  to  1890,  authorized  to  be 
invested ; "  see  w.  B.  &  C,  pp.  828-9. 

By  s.  33,  where  under  a  settlement  money  is  in  the  hands  of  trustees  and  is   Extension 
liable  to  be  laid  out  in  the  purchase  of  land,  the  trustees,  in  addition  to  any   of  powers 
other  powers  of  investment  given  by  the  settleojent,  may,  at  the  option  of  the   ®^  mvest- 
tenant  for  life,  invest  or  apply  it  as  capital  money  under  the  Act.    This  applies   ™S  ^^ 
to  a  settlement  of  money  in  trust  for  the  purchase  of  land.  Re  Markcnzu'^  23   m^Q^ 
Ch.  D.  750 ;  Ka  Tennant,  40  Ch.  D.  594  ;  Re  Mundy,  [1891]  1  Ch.  899. 

Special  provision  is  made  by  s.  34  for  the  equitable  application  of  the 
purchase-money  on  the  sale  of  a  lease  or  an  estate  subject  to  a  beneficial  lease. 

If  the  trustees  of  the  settlement  are  invested  with  an  express  power  of  sale,   As  to 

whether  immediate  or  defened,  the  statutory  definitions  of  the  "trustees,"    ^PPO^Jitipg 

t^mstfifiB  bv 
which  cannot  be  superseded,  should  be  carefully  borne  in  miiid.  ^»     gettle- 

The  Act  of  1882  makes  the  receipt  of  the  trustees  an  effectual  discharge    meut. 
(s.  40,  which  applies  to  trustees  appointed  by  the  Court,  Coohes  v.  Qwkes^  34    Pgcgj^t  of 
Ch.  D.  498),  and  contains  full  provisions  for  the  protection  and  reimbursement   trustees. 
of  the  trustees,  and  for  exonerating  them  from  all  rcdponsibility  for  anything 
done  under  it,  ss.  41  to  43  ;   and  a  ^iower  1o  the  Court  to  deteimino  matters  in 
difference  between  the  tenant  for  life  and  the  truste&i,  <>.  44. 

Sections  51  and  52  of  the  Act  of  1882  contain  provisions  invalidating  any   Act  cannot 
prohibition,  clause  of  forfeiture,  or  other  provision  in  a  settlement  purporting  ^  **■ 
or  tending  to  prevent  the  exercise  by  a  tenant  for  life  of  his  powers  under  the   ^*^"®"« 
Act,  which  cannot  therefore  be  excluded  or  controlled  by  the  settlement ;  see 
Re  Ame9f  [1893]  2  Ch.  479.    So  a  condition  imposing  residence  on  the  tenant 
for  life  does  not  affect  his  power  of  sale  under  the  Act,  but  remains  effectual 
until  the  power  is  exercised  ;   Re  Paget,  30  Ch.  D.  161  ;  Re  Ilaynet,  37  Ch.  D. 
306.    Limitations  over  on  bankruptcy,  jcc,  are  not  affected  by  these  provisions, 
but  the  powers  uf  the  tenant  for  life  will  of  course  cease  on  the  determination 
of  his  estate. 

By  s.  57,  nothing  in  the  Act  is  to  preclude  a  settlor  from  conferring  on    Ah  to  con- 
the  tenant  for  life  or  the  trustees  any  powers  additional  to  or  larger  than   ferriug 
thoae  conferred  by  the  Act ;  and  any  additional  or  larger  powers  so  conferred   additional 
shall,  as  far  bs  may  be,  notwithstanding  anything  in  the  Act,  operate  and  be   ^*TS^™ 
exerciseable  in  the  like  manner,  and  with  all  the  like  incidents,  effects,  and   ment 
oonsequenoes,  as  if  they  were  conferred  by  the  Act,  unless  a  contrary  intention 
is  expressed  in  the  settlement.    Where,  therefore,  the  powers  given  to  the 
tenant  for  life  are  extended  by  the  settlement,  the  clause  extending  them  will 
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As  to 
extending 
powers  of 
trnstees. 


Express 
powers 
should 
usually  be 
omitted. 


Express 
powers, 
when 
necessary. 

As  to 
extension 
of  powers 
so  as  to 
override 
jointures 
and 
portions. 


As  to 
extending 
powers  of 
Act. 


take  effect  as  if  it  had  been  contained  in  the  Act,  unless  the  contrary  is 
expressed  ;  but  an  express  declaration  that  it  is  intended  to  operate  according 
to  this  clause  should  be  added  to  prevent  doubt. 

The  words  of  the  same  section  having  reference  to  extended  powers  given  to 
the  trustees^  must  apparently  be.  read  in  connection  with  the  clauses  in  the  Act 
giving  powers  to  the  trustees  (which  are  few  in  number,  see  ss.  22  (2),  26,  and 
the  Act  of  1890,  s.  10),  and  must  have  a  restricted  operation.  This  provisiom 
cannot,  as  it  seems,  have  reference  to  the  power  given  to  the  trustees  by  s.  60, 
of  exercising  the  statutory  powers  on  behalf  of  an  infant  tenant  for  life,  since 
in  that  case  they  are  acting  as  a  tenant  for  life. 

The  powers  given  by  the  Act  to  tenants  for  life  being  fully  as  comprehensive 
and  beneficial,  and  in  many  respects  much  more  so  than  those  oommonlj 
inserted  in  settlements,  there  is  in  general  no  advantage  whatever  in  inserting 
express  powers  for  the  like  purposes,  whether  given  to  the  tenant  for  life  or 
other  donee  of  the  statutory  powers,  or  to  the  trustees  or  other  persons ;  in 
which  latter  case,  by  s.  56,  they  could  only  be  exercised  with  the  consent  of  the 
donee  of  the  statutory  powers ;  and  the  proper  course,  except  under  very  special 
circumstances,  undoubtedly  is  to  omit  the  powers  altogether.  There  may  be 
cases  in  which  it  may  be  more  convenient  that  sales  and  other  transactions 
should  be  effected  by  the  trustees,  the  tenant  for  life  merely  joining  as  & 
consenting  party,  but  it  is  of  course  to  the  advantage  of  the  trustees  that  the 
statutory  powers  should  be  used,  as  they  are  in  that  case  relieved  by  s.  42  of  all 
responsibility. 

Express  powers  will  be  necessary  in  some  cases  where  the  Act  does  not 
apply,  as  to  which  see  Vol.  I.,  p.  469,  and  are  best  given  by  reference  to  the 
Act,  as  in  form  Lxxxii.,  p.  639. 

The  common  forms  of  express  powers  of  leasing,  sale,  &c.,  formerly  in  use 
were  confined  in  duration  to  the  subsistence  of  the  life  estates  and  the 
minorities  of  tenants  in  tail  by  purchase,  so  that  on  the  fee  vesting  in  posses- 
sion or  coalescing  with  the  life  estate,  the  powers  were  gone,  and  dispositions 
overriding  any  subsisting  family  charges  of  jointures  and  portions  could  no 
longer  be  made ;  see  3  Dav.  Prec.,  pp.  670  et  9eq,^  and  notes.  This  was  pro- 
ductive of  considerable  inconvenience  in  practice ;  and  a  similar  diflSculty 
may  arise  under  the  S.  L.  Acts  ;  and  it  is  suggested  that  the  powers  might  in 
some  cases  with  advantage  be  extended  by  being  vested  in  the  trustees  in 
the  event  supposed  during  the  subsistence  of  any  jointure  or  of  any  charge  of 
portions  not  vested,  so  as  not  to  be  too  remote  ;  see  Re  Cotton,  19  Gh.  D.  624  ; 
though,  if  the  powers  are  collateral  to  an  estate  tail  vested  in  possession,  they 
must  as  it  seems  necessarily  be  destroyed  by  the  entail  being  barred;  see 
Warinff  v.  Coventry,  1  My.  &  K.  249  ;  LanUhery  v.  Collier,  2  K.  &  J.  709 ;  82 
Sol.  J.  689. 

As  to  the  frame  of  a  settlement  intended  to  exclude  the  statutory  powers,  see 
below,  p.  661,  note. 

More  special  and  elaborate  powers  than  those  given  by  the  Act  will  some- 
times be  required  by  the  circumstances  of  the  estate  or  the  custom  c^  the 
district,  e.g.,  a  power  to  grant  leases  for  longer  terms,  or  as  to  building  leases 
free  from  the  restrictions  imposed  by  s.  8,  sub-s.  (8)  of  the  Act  of  1882  :  or  to 
make  grants  in  fee  on  chief  rent  for  building  without  the  sanction  of  the  Gonrt ; 
and  other  special  building  estate  powers ;  a  more  extended  power  to  raise 
money  on  mortgage ;  a  power  to  grant  reversionary  leases ;  a  power  to  sell  for 
fee-farm  rents  ;  a  power  to  expend  money  in  improvements  without  the 
restrictions  imposed  by  the  Acts  ;  or  an  extension  of  the  powers  of  investmoit 
and  application  of  capital  money.    But  any  such  enlarged  powers  may  probably 
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be  in  general  given  by  a  short  clause  extending  and  incorporatiDg  the  pro- 
▼isions  of  the  Act  with  the  aid  of  s.  57 ;  see  aboye,  p.  571. 

The  following  proyisions  should  also  usually  be  inserted  with  reference  to  the   ProviBions 
Acts,  if  according  to  the  intention — ^namelyi  that  the  mansion-house,  3cc.,  may   ^  ^ 
be  sold,  exchanged,  or  leased  without  the  consent  of  the  trustees  or  the  Court  ^.^^^^ 
<see  Act  of  1890,  s.  10)  ;  enabling  heirlooms  to  be  sold  without  the  sanction  of   reference 
the  Court  (see  s.  37) ;  that  the  whole  of  the  rent  reserved  on  mining  leases  shall  to  Act. 
be  treated  as  income  (see  s.  11)  ;  that  the  trustees,  or,  if  there  is  more  than  one 
set,  the  general  trustees,  shall  be  trustees  for  the  purposes  of  the  Act  (see 
above)  ;  and  enabling  a  sole  trustee  to  act  for  such  purposes  (see  ss.  39,  40  and 
45) ;  and  as  the  requirement  in  s.  45  as  to  giving  notice  of  the  intention  to 
exercise  the  statutory  powers,  even  as  modified  by  s.  5  of  the  Act  of  1884,  and 
s.  7  of  the  Act  of  1890,  is  productive  of  much  inconvenience  in  practice,  and  is 
seldom  of  any  utility,  the  necessity  for  this  should  in  general  be  dispensed  with 
altogethei'. 

The  provisions  as  to  registration  of  settled  land  are  discussed  ante,  YoL  I.,  Registered 
pp.  477,  478.  land. 


RECITALS. 

L  Whas  the  sd,  settlor,  is  seised  of  the  rmanors,  messes,  Short 
lands,  tithes,  &]  hds  specified  in  the  first  schdle  hto  for  an  este  absolute 
of  inhance  in  fee  simple  in  posson  [subjt  to  the  sevl  chges  &  ?^^  v*?j 
incumbces  hinafter  mentd  as  affectg  the  same  hds,  or  some  pt  copyholds, 
or  pts  thof],  &  of  the  [messes,  lands,  &]  hds  specified  in  the  JSms^' 
second  schdle  hto  for  an  este  of  inhance  to  him  &  his  hrs  acodg  reference 
to  the  customs  of  the  sevl  manors  of  wch  the  same  resply  are  dulw.^ 
holden  [subjt,  &c.,  as  abovely  &  is  possed  of  the  [messes,  lands, 
&]  hds  specified  in  the  third  schdle  hto  for  the  respive  residues 
of  the  terms  grted  by  the  sevl  leases  specified  in  such  schdle 
subjt  to  the  rents,  covts,  &  coodons  reserved  by  &  contd  in  such 
respive  leases  [&  subjt,  &c.,  as  above]- 

II.  And  whas  the  hds  hby  settled  are  subjt  to  a  jture  rent-  That 

chge  of  £ a  yr,  wch  will  become  payable  to  in  case  are  raJ^t 

she  shl  survive  her  husbd  [&  to  powers  of  distress  &  entry,  &  to  jointure 

a  term  of yrs  limd  to  trees,  for  securg  the  same],  under  portions. 

or  by  virtue  of  an  indre,  dated,  &c.,  &  made,  &c.,  or,  "the 

will   of  ,  dated,  &c.,  &   proved,  &c."  [&  a  deed   poll  of 

apptmt,  under  the  hand  &  seal  of ,  dated,  &c.],  &  are  also 

under  or  by  virtue  of  the  same  indre,  or,  "  will "  [&  deed  poll], 

subjt  to  &  chged  with  such  sum,  not  exceedg  £ ,  as  may 

in  the  event  become  raisable  for  the  portions  or  advcemt  of  the 
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yor  chin  or  child  of  the  sd by  the  sd ,  &  to  such  annl 

sums  as  may  become  raisable  by  Way  of  intt  on  the  sd  portions 
for  the  mtce  &  educon  of  such  yor  chin  or  child,  &  wch  sum  & 

intt  are  raisable  under  the  trusts  of  a  term  of yrs  limd  to 

trees  for  that  ppose  by  the  sd  indre  of  settlemt,  or,  "  will/'  [& 
deed  poll]. 
That.  in.  And  whas  the  sd  hds  hby  settled  are  subjt  to  the  sevl 

are  subject  leases  &  tenancies  mentd  in  the  &  schdles  hto  as 

to  leases,     affectg  the  same  resply. 

That  IV.  And  whas  the  hds  hby  settled,  or  some  pt  or  pts  thof, 

are  subject  are  subjt  to  the  sevl  mtge  debts  mentd  in  the  first  column  of 

tomort-      ^|jg  second  schdle  hto,  &  the  intt  thron  resply,  wch  respive 

mtge  debts  &  intt  are  sevUy  seed  by  the  respive  indres  mentd 

in  the  second  column  of  the  sd  second  schdle  hto,  &  are  now 

vested  in  the  sevl  psons  named  in  the  third  column  of  the 

same  schdle. 

Recital  of        v.  Whas,  by  an   indre,  dated,  &a,  &   made,  &c.  (being  a 

settlement   settlemt  extd  in  conson  of  the  marre  shortly  aftwds  solemnized, 

where  part  ^f  the  sd  A.  &  K.  his  wife),  the  hds  descd  in  the  first  schdle 

of  the  pro-  .  e      y   \ 

perty  has     hto  were,  with   other  freehd   hds,  assured   &   limd  after  the 

^^en  sold,    gQi^nQuizon  of  the  sd  marre,  subjt  to  certn  uses  &  chges  wch 

have  failed  or  determined  or  become  satisfied,  to  the  use  of  the 

sd  L.  &  M.  for  the  term  of  99  yrs,  upon  the  usual  trusts  for 

securg  the  annl  sum  of  £ by  way  of  pin-money  to  the  sd 

K.,  with  remr  to  the  use  of  the  sd  A.  &  his  assns  durg  his  life» 
with  remr  to  the  use  that  if  the  sd  K.  shd  survive  the  sd  A., 

she  shd  thenceforth  durg  her  life  rece  a  rent-chge  of  £ , 

by  way  of  jture,  [seed  by  the  usual  powers  of  distress  &  entry, 
with  remr  to  the  use  of  the  sd  N.  &  0.  for  the  term  of  200  yrs, 
upon  the  usual  trusts  for  further  securg  the  sd  jture  rent-chge], 
with  remr  to  the  use  of  the  sd  P.  &  Q.,  for  the  term  of  1,000 
yrs,  upon  the  usual  trusts  for  securg  for  the  portions  of  the 
yor  child  or  chin  of  the  sd  marre  the  sum  foUowg,  that  is  to  say, 

if  there  shd  be  but  one  such  yor  child,  the  sum  of  £ ,  &  if 

there  shd  be  two  or  more  such  yor  chin,  the  sum  of  £ , 

with  provons  for  the  mtce,  educon,  &  advoemt  of  such  yor 
child  or  chin,  with  remr  to  the  use  of  the  first  son  of  the  ad 
A.  by  the  sd  K.  in  tail  male,  with  remrs  over;  And  by  the 
same  indre  the  sd  A.  covted,  if  the  sd  marre  shd  take  place,  to 
surrender  the  hds  specified  in  the  second  schdle  hto^  togr  with 
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other  copybd  hds,  to  the  use  of  the  sd  R.  &  S.,  their  hrs  & 
assDs,  accdg.  to  the  customs  of  sevl  manors  of  wch  the  same 
were  resply  bolden,  upon  trusts,  &  suhjt  to  powers  &  provons 
correspondg  with  the  uses,  trusts,  powers,  &  provons  thrinbfe 
limd  &  decld  concerng  the  freehd  hds  thby  settled,  or  as  near 
thto  as  the  nature  of  the  ppty  wd  admit,  but  not  so  as  to 
increase  or  multiply  chges  or  powers  of  chging :  And  by  the 
same  indre  the  sd  A.  assned  the  hds  comprd  in  or  demised 
by  the  sevl  indres  of  lease  specified  in  the  third  schdle  hto, 
togr  with  other  leasehd  hds,  unto  the  sd  R  &  S.,  for  the 
respive  residues  then  unexpired  of  the  sevl  terms  of  yrs  grted 
by  the  sd  respive  indres  of  lease,  subjt  to  the  paymt  of 
the  rents  &  the  pformance  &  obseiTce  of  the  covts  &  agrmts 
on  the  pt  of  the  respive  lessees  &  the  condons  by  &  in  the 
same  indres  resply  reserved  &  contd,  to  be  held  after  the 
solemnizon  of  the  sd  marre  upon  trusts,  &  subjt  to  powers  & 
provons  correspondg  with  the  uses,  trusts,  powera,  &  provons 
thrinbfe  limd  &  decld  concerng  the  freehd  hds  thby  settled, 
or  as  near  thto  as  the  nature  of  the  premes  wd  admit,  but  not 
so  as  to  increase  or  multiply  chges,  or  powers  of  chging,  &  so 
that  the  sd  leasehd  premes  shd  not  vest  in  any  pson  thby 
made  tenant  in  tail  male  or  in  tail  by  pchase,  unless  he  or  she 
shd  attn  the  age  of  twenty-one  yrs,  but  on  his  or  her  death 
under  that  age  shd  devolve  as  if  the  same  had  formed  pt  of  the 
Areehds  of  inhance  thby  settled. 

VI.  Whas  by  an  indre,  dated,  &c.,  made,  &c.,  &  perfected  by  DiflentMl- 
enrolmt  as  a  disentailg  assurce,  the  freehd  hds  hby  settled  were  ^ce^ 
assured  by  the  sd,  tenant  for  life,  &  the  sd,  tenant  in  tail,  freeholds 

with  the  consent  of  the  sd,  tenant  for  life,  unto  the  sd &  tory  to 

his  hrs,  subjt  [to  the  chges  &  incumbces  hinafter  mentd  as 
affectg  the  same  resply,  &]  to  the  estes,  &  chges  prior  to  &  the 
powers  overreachg  the  este  in  tail  [male]  of  the  sd,  tenfiant  in 
tail,  other  than  the  este  of  the  sd,  tenam,t  for  life,  durg  his  life, 
but  dischged  from  all  estes  in  tail  [male  or  in  tail]  at  law  or  in 
equity,  of  the  sd,  tenant  in  tail,  &  all  estes,  rts,  intts,  &  powers 
to  take  effect  after  the  determinon,  or  in  defeasce  of  such  estes 
in  tail  [male  or  in  tail]  to  such  uses,  for  such  estes,  upon  such 
trusts,  &  subjt  to  such  powers  &  provons,  as  the  sd,  tenant  for 
life^  &,  tenant  in  tail,  shd  at  any  time  or  times  thrafter,  by 
any  deed  or  deeds,  revocable  or  irrevocable,  jtly  appt,  &  in 
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de&ult  of  such  apptmt,  to  the  use  of  the  sd,  tenant  for  life,  & 

his  assns  durg  his  life,  witht  impeachmt  of  waste,  in  restoron  of 

his  life  este  under  an  indre  of  settlemt,  dated,  &c.,  &  made,  &c., 

with  the  powers  annexed  thto,  with  remr  to  the   uses  thrin 

mentd. 

Short  VII.  Whas  by  the  effect  of  an  indre  of  settlemt  dated,  &c.,  & 

'♦If 

effect  of  ^^  ^^  indre  dated,  &c.,  &  perfected  by  enrolmt  as  a  disentailg 

s^^ement  assurce,  &   of  certn  deeds,  events,  mres  &  things   recited  or 

entailing  implied  in  such  indres  or  one  of  them,  &  of  the  exercise  of 

"^"™?^»  certn   powers  in   the   sd  indre  of  settlemt  contd,  the  hds  of 

compns-  ^  ' 

ing  free-      freehd  tenure  hby  settled  now  stand  limd  [subjt  to  the  chges 

copyholds.  ^  incumbces   hinafker  mentd,   as   aflFectg    the   same    premes 

resply,  &]  subjt  to  the  estes  &  chges  prior  to  &  the  powers 

overreachg  the  este  in  tail  male  by  the  sd  indre  of  settlemt 

limd  to  the  sd  ,  To  the    use,  here  aet  out  limitona  of 

disentailg  deed,  &  the  hds  of  copyhd  tenure  hby  settled  now 
stand  settled  [subjt  to  the  chges  &  incumbces  hinafber  mentd 
as  affectg  the  same  resply]  upon  trusts  &  subjt  to  powers  & 
provons  correspondg  with  the  uses,  trusts,  powers,  &  provons 
to  wch  the  sd  freehold  premes  are  subjt ;  And  whas  the  legal 
este  of  the  sd  copyhd  hds  is  now  vested  in  the  sd  K.  &  L.,  the 
psnt  trees  of  the  sd  indre  of  settlemt. 

Short  VIII.  And  whas  the  leasehd  hds  specified  in  the schdle 

tiSeto^^     hto  are  vested  in  the  sd  M.  &  N.,  the  trees  of  the  strict  settlernt, 

leaseholds    for  the  respive  residues  of  the  sevl  terms  grted  by  the  sevl 

^ct         leases  specified  in  such   schdle,  subjt  to  the  rents,  covts,  & 

settle-         Condons  reserved  by  &  contd  in  such  respive  leases  [&  subjt  to 

the  sevl  chges  or  incumbces  hinafter  mentd  as  affectg  the  same 

hds,  or  some  pt  or  pts  thof  resply],  upon,  &  subjt  to  trusts, 

powers,  &  provons  correspondg  as  nearly  as  the  nature  of  the 

ppty  admits  with  the  uses,  trusts,  powers,  &  provons  to,  upon, 

&  subjt  to  wch  the  sd  freehd  hds  stood  limd  &  settled  under  or 

by  virtue  of  the  sd  indre  of  settlemt,  immedly  bfe  the  exon  of 

the  sd  indre  of,  &c.,  the  disentailg  asstirce,  &  wch  preceded  the 

este  in  tail  [male]  by  the  sd  settlemt  limd  to  the  sd  B.,  &  subjt 

thto  in  trust  for  the  sd  B.  absolutely. 

State  of  IX.  And  WHAS  there  have  been  issue  of  the  marre  of  the  sd  A. 

"^  ^'        &  B. chin  only,  viz.,  the  sd ,  the  eldest  son,  & yor 

chin, of  whom  have  attned  their  respive  ages  of  twenty- 
one  yrs,  &  the  remaing are  still  inBBints  &  uomarried. 
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X.  And  whas  divers  sales  &  exchanges  [&  partons]  of  Short 
portions  of  the  freehd,  copyhd,  &  leasebd  estes  &  hds,  &  en-  interim 
firancbisemts  of  copyhd  tenemts  holden  of  the  sevl  manors  ^^I^^P 
origlly  comprd  in  or  wch  have  since  become  subjt  to  the  uses  settled 
&  trusts  of  the  sd  indre  of  settlemt,  &  enclosures  of  common  &  P"^P«^' 
waste  lands,  have  from  time  to  time  taken  place  since  the  date 
of  the  sd  indre  of  settlemt  under  the  powers  thrin  contd,  or 
under  statutory  powers  or  authorities  by  means  whof  divers 
portions  of  the  hds  origlly  comprd  in,  or  wch  have  since 
become  subjt  to  the  uses  &  trusts  of  the  sd  indre  of  settlemt 
have  been  disposed  of  or  parted  with  ;  &  divot's  pchases  of  bds 
&  enfranchisemts  of  copyhd  hds  comprd  in  the  sd  settlemt  & 
investmts  have  from  time  to  time  been  made  with  capl  moys 
reced  upon  such  sales,  exchanges  [partons],  &  enfranchisemts  or 
orwise  arisg  under  the  sd  settlemt  or  under  statutory  powers, 
And  the  hds  pchased  or  reced  in  exchange  [or  on  parton],  or 
allotted  on  enclosures,  &  the  stks,  funds,  &  sees  so  pchased,  & 
wch  resply  remain  undisposed  of,  are  specified  in  the  second 
schdle  hto,  &  the  same  resply  became,  &  were  immedly  bfe  the 
exon  of  the  indre  next  hinafter  recited,  disentailg  aaswrce,  subjt 
to  such  of  the  uses  &  trusts  limd  &  decld  by  the  sd  indre 
of  settlemt,  or  in  the  exercise  of  the  powers  thof,  as  were 
applicable  tbto,  regard  being  had  to  the  nature  thof  resply : 
And  whas  the  legal  este  of  such  of  the  last-mentd  hds  as  are 
of  copyhd  or  leasehd  tenure  is  now  vested  in  the  sd  X.  &  Y., 
the  psnt  trees  of  the  F.d  indre  of  settlemt.  And  the  sd  stks, 
fnnds,  &  sees  are  now  standg  in  the  names  or  under  the  legal 
control  of  the  sd  X.  &  Y. 


CLAUSES. 

I,   To  SUCH   USES,  upon   such  trusts,  &  subjt   to    such    powers   Limitation 

&  provons  as  the  sd,  father  &  son,  shl  from  time  to  time  by  J^TOint- 

any  deed  or  deeds,  revocable  or  irrevocable,  jtly  appt :  And  in  "**^*  ®^ 

DEFAULT  of,  &  subjt  to  any  such  apptmt,  &c.  eJn/'^  *° 

II.  To  THE  USE  of  the  sd,  treeSy  for  the  term  of yrs,  Limiution 

to  commce  from  ,  witht  impeachmt  of  waste,  upon  the  ^^*^"^ 
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trusts,  &  subjt  to  the  powers  &  provons  hinafter  decld  Ss 
contd  coDcerDg  the  same,  &  from  &  after  the  expiron  or 
determinon  of  the  sd  term,  &  in  the  meantime  subjt  thto,  &  to 
the  trusts  thof,  To  the  use,  &c.,  or  for  brevity,  "  To  the  use 

of  the  sd,  trees,  for  the  term  of yrs  from  ,  witht 

impeachmt  of  waste,  upon  the  trusts  hinafber  decld,  &  subjt 
thto.  To  the  use,  &c." 

III.  To  the  use  of  (a)  the  sd &  his  assns  durg  his  life 

[witht  impeachmt  of  waste  (&)]  (c),  &  from  &  after  his  dece. 

To  THE  USE,  &C. 


Be8trie<* 
tion  as  to 
waste. 


Provision 
as  to 
mines. 


Law  of 
waste. 


(a)  U  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 
(^)  In  the  absence  of  these  words  a  legal  tenant  for  life  is  not  liable  for 
permissive  waste ;  Re  Cartwright,  41  Gh.  D.  632.    See  the  discussion  in  Goodeve, 

R.  P.  44.  If  desired,  add  here,  "  other  than  wilful  or  permissive  waste 
in  puUg  down  houses,  or  bldgs,  or  sufferg  the  same  to  go  to 
decay,  &  except  waste  in  cuttg  timber  planted  or  left  standg  for 
ornamt  or  shelter,  or  any  timber,  or  timber-like  trees,  orwise 
than  in  a  due  &  pper  course  of  managemt  [&  with  the  consent 
in  writg  of  the  sd,  trees,  or  the  survors  or  survor  of  them,  or 
other  the  trees  or  tree  for  the  time  being  of  these  psnts,  wch 
consent  it  shl  be  wholly  in  the  discron  of  the  sd  trees  or  tree  to 
give   or  withhold  witht    incurrg    any   responsibility  in    that 

behalf]."     In  the  subsequent  limitations  without  impeachment  of  waste,  addi, 

"  save  as  afsd." 

For  a  mining  estate  the  following  maj  be  added  if  so  intended :  "  &  SO 

that  he  &  they  shl  have  full  liberty  to  work,  get,  &  dispose  of 
all  or  any  of  the  mines  &  minis  hby  settled,  &  to  exercise  & 
use  all  such  powers,  rts,  &  means  for  that  ppose  as  might  be 
conferred  on  a  lessee  of  the  sd  mines  &  minis." 

Where  there  are  seyeral  life  estates  they  may  be  declared  to  be  without 
impeachment  of  waste  by  a  separate  clause. 

As  to  the  law  of  Waste,  see  Bewes  on  Waste ;  Vaizey  on  Settlements ;  Tudor*s 
L.  C.  Oony.,  Notes  to  Lewu  Bowled  aue;  Jud.  Act,  1873,  s.  25  (S),  as  to 
equitable  waste  ;  S.  L.  A.,  1882,  s.  36,  enabling  a  tenant  for  life  impeachable 
for  waste  in  respect  of  timber  with  the  consent  of  the  trustees  or  the  Court 
to  cut  and  sell  timber  ripe  and  fit  for  cutting,  and  to  retain  one-fourth 
of  the  proceeds  as  rents  and  profits,  the  other  three-fourths  being  set  aside 
as  capital  (^Es  Llewellin,  37  Ch.  D.  317)  ;  s.  11  of  the  same  Act  directing 
that  where  the  tenant  for  life  is  impeachable  for  waste  three-fourths,  and 
where  he  is  not,  one-fourth,  of  the  rent  reserred  in  a  mining  lease  shall,  unless 
a  contrary  intention  is  expressed  in  the  settlement,  be  set  aside  as  capital  (see 
Bs  Duke  of  NeweoiUe,  24  Ch.  D.  129) ;  and  s.  28  of  the  same  Act,  as  to  the 
maintenance  and  repair  of  improvements  executed  under  the  Act.    As  to 

(c)  See  note  next  page. 
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IV.  To   THE   USE   of  («)  the  sd  ,  durg  her  life   [witht  Limiution 

impeachmt    of   waste  (/)],   &    so    that    durg    the    sd    intd  ^^^^  ^^ 
coverture  the  same  shl  be  for  her   septe  use  witht  power  of  naarried 

oi*  OA.11  m  o  woman 

anticipoD,  &  from  &  after  her  dece,  To  the  use  of,  &;c.  without 

V.  TO  THE  USE  of  the  sd,  trees,  their  exs,  ads,  &  assns,  durg,  ^^nTST 
the  life  of  the  sd  K.,  [witht  impeachmt  of  waste.]    Upon  trust  i^fe 
that  [/or  a  tenant  for  life  in  remr,  say,  if  at  the  time  of  this  ^tereet 
psnt   trust  takg   effect  in   posson   no  act  or    event  shl  have  able  on 
happened  whby  the  life  este  hby  given  to  the  sd  K.,  in  the  sd  JJ?JL  ^^ 
hds  &  premes  hby   settled   or  any  pt  thof  wd,   if  belongg  alienation, 
absolutely  to  him,  have  become  vested  in  or  chged  in  favour  of  Variations 
some  other  pson  or  psons  or  a  corporon]  the  sd,  trees,  or  the  interest  in 
survor  of  them,  shl  allow  the  sd  K.  to  enter  into  &  remain  in  5^™?^' 

der  {g), 

the  posson  or  rect  of  the  rents  &  profits  of  the  sd  premes 
[includg  the  produce  of  timber  &  minis],  durg  his  life  or  until 
some  act  or  event  shl  happen  whby  such  life  este  or  some  pt 
thof  wd,  if  belongg  absolutely  to  him,  become  vested  in  or  chged 
in  favour  of  some  other  pson  or  psons  or  a  corporon  [^for  a 
tenant  for  life  in  remr,  say,  "  some  such  act  or  event  as  afsd 


pennissive  waste,  see  37  SoL  J.  76;  Re  Gartwright,  41   Ch.  D.  532.    As  to 
equitable  wa^ite,  see  Bedoyere  y.  OrevUle-Nugant,  25  L.  R.  Ir.  143.    As  to 
**  ameliorating  waste,"  see  Meuso  y.  Cohley,  [1892]  2  Ch.  253. 
(fi)  Where  the  powers  annexed  to  the  life  estate  in  a  prior  settlement  are  to 

be  kept  on  foot,  insert  here,  "  in  restoron  &  by  way  of  confirmon  of 
the  life  este  of  the  sd ,  limd  to  him  by  the  sd  indre  of 

settlemt  of  the  day  of ."     As  to  keeping  alive  the  old  powers, 

see  supra,  Vol.  I.,  p.  468,  infra,  p.  656,  note. 

(d)  As  to  the  employment,  notwithstanding  the  M.  W.  P.  A„  1882,  of  the  As  to 
words  "  for  her  septe  use,"  and  as  to  imposing  a  restraint  on  anticipation   «*t*tes 
during  oovertnre,  see  p.  466,  note.    The  practice  before  the  Act  in  giving  a  carried 
life  estate  in  land,  or  a  rent-charge  to  a  married  woman  during  the  coyertnre,   women, 
was  to'  limit  it  to  trustees  in  trust  for  her  separate  use,  so  as  to  exclude  the 
husband  from  taking  the  \e^  estate,  but  this  is  now  unnecessary,  and  a  legal 
life  estate  or  rent-charge  may  be  limited  to  a  married  woman  (for  her  separate 
use)  without  trustees  in  the  same  way  as  to  a  man.    See  also  Re  Lumley,  W.  N. 
1896,  90  ;  [1896]  2  Ch.  690. 

(O  If  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 

(/)  See  note  (V)  on  last  page.    As  to  the  effect  of  the  restraint  on  anticipa- 
tion on  these  words,  see  Re  Lundey,  [1896]  2  Ch.  690. 

(^)  See  pp.  469,  470,  notes.    In  the  case  of  legal  limitations,  a  limitation  Effect  of 
oyer  on  the  determination  of  a  life  estate  by  forfeiture,  not  taking  effect  on  the  ">rfeituie. 
natural  determination  of  the  prior  estate,  is  not  a  contingent  remainder  but  an 
executory  deyise,  Blachma/n  y.  Fysh,  [1892]  3  Ch.  209. 

37  2 
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shl  happen  "]  (a) :  Provd  always,  &  it  is  hby  agrd  that  iu  the 
event  of  the  [£a.i]ure  or]  determinon  of  the  sd  life  este  of  the  ad 
E.,  under  the  trusts  lastly  hinbfe  contd,  all  the  powers  annexed 
thto  shl  cease  to  be  exercisable  by  him  after  [or,  shl  continue 
to  be  exercisable  by  him  notwg]  such  [failure  or]  determinon 
[other  than  &  except,  specify  any  power  to  be  excepted]  (6). 

VI.  And  it  is  hby  agrd  &  decld  that  the  sd  trees  or  tree  shl 
after  the  [failure  or]  determinon  durg  the  lifetime  of  the  sd  K. 
of  his  sd  life  este,  [but  witht  prejudice  to  the  uses  or  estes  hby 
limd  or  to  be  limd  by  virtue  of  the  powers  hrin  contd,  havg 
priority  to  the  este  hby  limd  to  the  sd,  trees,  durg  the  life  of 
the  sd  K.,]  enter  into  the  posson  or  rect  of  the  rents  &  profits 
of  the  hds  hby  settled,  &  shl  durg  the  remr  of  the  life  of  the 
sd  E.  continue  in  such  posson  or  rect,  &  manage  or  superintend 
the  managemt  of  the  same  premes  with  the  same  powers  in 
that  behalf  as  if  they  or  he  were  in  such  posson  or  rect  durg 
the  minority  of  an  infant  tenant  in  tail  [male]  (d)  [&  shl  keep  up 


Provision 
as  to 
waste  by 
trustees. 


As  to  pre- 
servation 
of  powers 
after 
forfeiture. 

As  to 
S.  L.  At 


(a)  If  the  estate  of  the  trustees  is  "without  impeachment  of  waste,"  the 
following  proviso  may  be  inserted  here  : — 

"Peovd  always  that  the  exemption  from  impeachmt  for 
waste  hby  conferred  on  the  sd  trees  or  tree  in  respt  of  the  use 
or  este  so  limd  to  them  as  afsd  durg  the  life  of  the  sd  E.,  is  so 
conferred  on  the  sd  trees  for  their  proton,  but  the  same  shl  not 
authorise  or  entle  the  sd  E.  or  any  other  pson  beneflly  entled 
under  such  use  or  este  to  require  the  sd  trees  to  cut  timber  or 
commit  any  other  act  of  waste  for  the  benefit  of  the  sd  E.,  or 
such  other  pson  as  afsd,  in  any  case  in  wch  the  sd  trees  shl  not 
in  their  discron  think  pper  so  to  do :  And  pbovd,  &c/' 

(If)  The  question  whether  any  and  what  powers  annexed  to  the  life  estate 
should  be  preserved  in  this  case  must  of  course  depend  on  the  circumstances  of 
each  case.  The  powers  of  the  tenant  for  life  under  the  S.  L.  A.  would  of 
course  cease  after  the  forfeiture  of  his  estate  ;  and  the  statutory  powers  would 
be  suspended  during  the  discretionary  trust  in  the  next  form,  see  next  note. 

(c)  See  afU«t  pp.  469,  470,  notes.  The  parties  for  whose  benefit  this 
discretionary  trust  is  declared  will  not  together  constitute  the  tenant  for  life 
under  the  S.  L.  A.,  1882,  and  on  its  coming  into  operation  the  statutory 
powers  will  cease  to  be  exerciseable  {Be  Atkinson^  81  Ch.  D.  577).  It  may 
therefore  be  expedient  to  confer  such  powers  expressly  on  the  trustees.  See 
antSj  p.  501. 

(d)  If  there  is  no  express  power  to  manage  during  minorities  add  here,  if 

required,  "  &  with  power  to  stk  &  cultivate  farms  &  plant  under- 
wood." 
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&  maintain  the  mansion-house,  grounds,  &  park  at  in  a 

pper  state  for  occupon],  &  sbl  out  of  the  rents  &  profits  of  the 
sd  premes  [includg  the  produce  of  timber  &  minis],  pay  the 
expses  incurred  in  such  managemt  (e)  [&  keepg  up],  or  orwise 
in  respt  of  the  premes,  &  any  annl  sums  &  the  intt  on  any 
ppal  sum  chged  on  the  same  premes  or  any  pt  thof,  &  shl  durg 
the  remr  of  the  life  of  the  sd   K.,  or  such  shorter  period  or 
periods,  eir  continuous  or  discontiouous,  as  the  sd  trees  or  tree 
shl  in  their  or  his  absolute  discron  think  fit,  [delegate  eir  exply 
or  by  implicon,  witht  being  responsible  for  loss,  &  upon  such 
terms  as  they  or  he  shl  think  fit,  all  or  any  of  the  powers  of 
managemt  lastly  hinbfe  contd  to  &]  pay  all  or  any  pt  of  the 
net  rents  &  profits  of  the  sd  premes,  after  makg  the  paymts 
hinbfe  directed,  unto  or  apply  the  same  for  the  mtce  or  psonal 
support  or  benefit  of  all  or  any  one  or  more  to  the  exclusion  of 
the  others  or  other  of  the  follg  psons,  namely,  the  sd  K.  &  his 
wife,  if  any,  &  his  chin  or  remoter  issue  for  the  time  being  in 
existce  [whether  by  his  now  intd  or  any  after  taken  wife,  &] 
whether  minoi*s  or  adults,  &  the  other  psons  for  the  time  being 
intted  in  remr  whether  absolutely,  contingently,  or  orwise  ia 
the  premes  hby  settled,  in  such  mner  as  the  sd  trees  or  tree  shl 
in  their  or  his  absolute  discron  think  pper,  &  shl  durg  such 
period  &  at  such  discron  as  afsd,  permit  all  or  any  of  such  psons- 
psonally  to  occupy  all  or  any  of  the  sd  premes,  &  subjt  to  th& 
discronary  trust  or  power  lastly  hinbfe  contd,  shl  pay  or  apply 
the  surplus  of  the  sd  rents  &  profits  to  the  pson  or  psons  or  for 
the  pposes  to  or  upon  wch  the  net  rents  &  profits  of  the  sd 
premes  hby  settled  wd   be  payable  or  applicable  if  the  sd  K. 
were  dead,  or  shl   peimit   the  sd  premes   to   be  occupied  or 
enjoyed  by  such  pson  or  psons. 

VII.  And  it  is  hby  aged  &  decld,  that  after  the  [failure  or]  Trust  of 
determinon  durg  the  life  of  the  sd  K.  of  his  sd  life  este,  the  sd  a^to™^ 
trees  or  tree  shl  durg  the  remr  of  his  life  [but  witht  prejudice  ^"*- 
to  the  uses  or  estes  hby  limd   or  to  be  limd  by  virtue  of  the  &cT,  of 
powers  hrin  contd,  havg  priority  to  the  este  hby  limd  to  the  ^f^^^^t  for 
8d,  trees,  durg  the  life  of  the  sd  K.,]  pay  or  apply  the  net  rents  there  is 

nodiscre- 
"^  '  tionary 

((b)  In  the  ease  mentioned  in  the  last  note,  here  add,  "  Stkg/  plantg,  &   in  his 

cultivon."  ;'  fe^oi"  (/)• 

(/)  See  p.  472,  note. 
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&  profits  of  the  sd  hds  &  premes  to  the  pson  or  psons  or  for 

the  pposes  to  or  for  wch  the  same  wd  be  payable  or  applicable 

if  the  sd  K.  were  dead,  or  shl  permit  such  psou  or  psons  to 

occupy  &  enjoy  the  sd  premes. 

General  vui.  Provd  ALWAYS,  &  it  is  hby  agrd  that  if  any  act  or  event 

terminiDg    ^^^  happen  whby  if  the  life  este  hby  given  to  any  pson  belonged 

tenancies    ^  \^[jj^  absolutely  the  same  or  any  pt  thereof  wd  become  vest^ 

bank-         in  or  chged  in  favour  of  any  other  pson  or  psons  or  a  corporon, 

^cfL\       then,  if  the  life  este  is  not  to  be  protected,  say,  "such  peon 

shl  durg  the  remr  of  his  life,  but  witht  prejudice  to  the  uses, 

estes,  or  powers  precedg  or  overridg  his  life  este,  &  the  uses  & 

estes  limd  or  created  in  exercise  of  such  powers,  stand  seised  of 

all  the  sd  premes  hby  settled  in  trust  for  the  pson  or  psons  who 

wd  for  the  time  being  be  entled  thto,  if  he  were  dead,  &  in  such 

case  all  powers  annexed  to  his  life  este  shl  cease  to  be  exer- 

•cisable  ; "  if  the  life  este  is  to  be  protected,  say,  "  the  benefl  rt 

of  such  pson  to  the  posson  or  rect  of  the  rents  &  profits  of  all 

the  sd  premes  hby  settled  durg  his  life  shl  cease  &  determine 

as  if  he  were  dead,  but  the  legal  este  in  the  sd  premes  shl 

remain  subsistg  in  him  durg  the  remr  of  his  life  as  a  bare  legal 

este,  witht  prejudice  nevs  to  the  future  exercise  of  the  powers 

hby  given  to  him  as  such  tenant  for  life,  [other  than  &  except, 

specify  any  powers  to  be  excepted,"}  &  the  sd  trees  or  tree  shl 

take  posson  or  enter  into  the  rect  of  the  rents  &  profits  of  the 

sd  premes  hby  settled,  &  shl  durg  the  remr  of  the  life  of  the 

pson  whose  benefl  enjoymt  of  the  sd  premes  shl  have  ceased  as 

a£9d,  continue  in  such  posson  or  rect,  &  manage,  &c.,  continue 

as  inform  vl,  mutatis  m^via/ndis. 

Limita-  IX.  To  THE  USE  that  the  sd,  son,  &  his  assns,  shl  durg  the 

kflnl  rent-  J*  ^^^  ^^  himself  &  the  sd,  father,  rece  the  yrly  rent-chge  of 

cbarae  to    £ to   commce   from  the  day  of [the  sd  intd 

joint  Hyes  marre],  &  to  be  chged  upon  &  issuing  out  of  all  the  hds  hby 
of  himnelf  gettled  &  to  be  considered  as  accruing  from  day  to  day,  but  to 
father  (b),    be  payable  qtrly,  witht  any  dedon  (c)  [except  for  duty]  or  [free 

(a)  See  p.  469,  note.    This  form  is  adapted  to  legal  tenancies  for  Hie ;  bat  it 
is  generally  better  in  such  a  case  to  vest  the  legal  estate  in  the  trustees. 

(V)  As  to  the  remedies  of  the  owner  of  a  rent-charge  see  C.  A.,  18S1,  s.  44  ; 
ante,  Vol.  L,  pp.  314,  660. 
(« Without      (<?)  As  to  the  effect  of  the  words  **  without  any  deduction"  as  regards  land 
anydeduc-  tax,  income  tax,  and  succession  duty,  see  Blph.  Introd.  370,  and  as  regaida 
tion."  estate  duty,  Be  Parker  Jervie,  [1898]  2  Gh.  643. 
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from  all  death  dutieB]  od,  &c.  specify  days,  or^  *'  on  the  usual 

qtr  days,"  the  first  of  such  paymts  to  be  made  on  the 

day  of next  [at  the  end  of  three  calr  months  after  the 

sd  intd  marre],  if  the  ad  son  shl  then  be  livg :  And  subjt  & 
chged  as  a&d,  to  the  use,  &c. 

X.  And  to  the  further  use  that  in  case  the  sd,  aon^  shl  die  in  limitatio 
tlie  lifetime  of  the  sd,  father,  leavg  one  or  more  son  or  sons,  dime  to 
the  hds  hby  settled  shl  from  &  after  the  death  of  the  sd,  eon,  tnwtees 
&  durg  the  jt  lives  of  the  sd,  father,  &  the  eldest  or  only  son  texumoe  of 
for  the  time  being  in  existce  of  the  sd,  eon,  stand  &  be  chged  *?? " 
with  the  paymt  to  the  sd  trees  or  tree  for  the  time  being  of  the  iD  event 

yrly  sum  or  rent-chge  of  £ until  such  eldest  or  only  son  for  deceaJng 

the  time  being  shl  attn  the  age  of yrs,  &  after  he  shl  have  fether. 

attned  that  age  of  the  yrly  sum  or  reut-chge  of  £ ,  such 

I'espive  yrly  sums  or  rent-chges  to  be  considered  as  accruing  from 
day  to  day,  but  to  be  pd  by  eql  qtrly  paymts  on  the  usual  qtrly 
days  witht  any  dedon  [except  for  duty]  [or  free  from  all  death 
duties]  &  the  first  qtrly  paymt  thof  resply  to  be  made  on  such 
of  the  sd  days  as  shl  happen  next  after  the  death  of  the  sd,  eon, 

or  after  his  sd  eldest  or  only  son  shl  attn  the  age  of yrs  (as 

the  case  may  be) ;  And  it  is  hby  agrd  &  decld  that  the  sd  trees 
or  tree  shl  stand  possed  of  the  sd  respive  yrly  sums  or  rent-chges 

of  £ &  £ hinbfe  chged  &  made  payable  to  them  or  him, 

Upon  trust  to  apply  all  or  any  pt  thof  resply  at  their  or  his 
discron  for  the  mtce  &  educon,  or  orwise  for  the  benefit  of  such 
eldest  or  only  son  for  the  time  being  of  the  sd,  eon,  as  afsd 
durg  his  minority,  eir  directly  or  by  paying  the  same  for  that 
ppose  to  the  gdian  or  gdians  for  the  time  being  of  such  eldest 
or  only  son,  witht  being  concerned  to  see  to  the  applicon  thof. 
And  that  such  pt  (if  any)  of  the  same  respive  rent-chges  as 
may  not  be  applied  in  mner  afsd,  shl  be  accumulated  by  the 
jsd  trees  or  tree  by  the  investmt  thof  in  any  investmts  for  the 
time  being  authorized  by  law  for  the  investmt  of  trust  moys, 
but  with  power  to  resort  to  any  such  accumulons  in  any  subseqt 
yr,  &  to  apply  the  same  for  the  mtce,  educon,  or  benefit  of  such 
eldest  or  only  son  in  mner  afsd,  &  subjt  thto  such  accumulons 
AA  belong  to  such  eldest  or  only  son,  &  shl  be  pd  to  him  on 
his  attng  the  age  of  twenty-one  yrs,  or  to  his  ads  if  he  shl  die 
under  that  age,  &  in  the  event  of  his  attng  that  age,  in  the 
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limit&tion 
of  legal 
rent- 
charge 
to  wife 
without 
anticipa- 
tion. 

Variation 
for  pin- 
money  (a). 


Trast  to 
raise  and 
pay  an 
annuity 
when  the 
legal 
estate 
is  in 
trustees. 

Variation 
when  the 
annuity  is 
to  be  paid 
to  wife 
without 
anticipa- 
tion. 


lifetime  of  the  sd,  father,  the  sd  yrly  rent-chge  of  £ shl 

thenceforth  be  pd  to  him. 

XI.  To  THE  USE  that  the  sd,  wife,  &  her  assns  shl  durg  her 
life  [the  sd  wife,  shl  durg  the  jt  lives  of  the  sd,  huahd,  &  wife^ 
rece  for  her  septe  use  [by  way  of  pin-moy]  the  yrly  reat- 

chge  of  £ ,  commencg  from  the  sd  intd  marre  [the  yrly 

rent-chge  follg,  that  is  to  say,  so  long  as  the  sd,  huabd'a  father, 

shl  be  livg,  the  yrly  sum  of  £ commencg  from  the  sd  intd 

marre,  &  after  his  death  the  yrly  sum  of  £ ]  to  be  chged 

upon  &  issuing  out  of  all  the  hds  hby  settled,  &  to  be  considered 
as  accruing  from  day  to  day,  but  to  be  payable  qtrly,  witht  any 
dedon  [except  for  duty]  [or  free  from  all  death  duties]  on,  &c., 
specify  days,  or,  "  on  the  usual  qtr  days,"  the  first  of  such 
paymts  to  be  made  on  such  of  the  sd  days  as  shl  happen  next 
after  the  sd  intd  marre,  but  so  that  [durg  coverture  (6)  ],  she 
shl  not  have  power  to  anticipate  such  rent-chge :  And  subjt  & 
chged  as  afsd,  TO  the  use,  &c. 

xii.  Upon  tbust  that  the  sd,  trees,  &  the  survor  of  them^ 

shl  durg  the  life  of  the  sd ,  or,  "durg  the  jt  lives  of  the 

sd,  hushd,  &  wife,''  by  &  out  of  the  rents  &  profits  of  the  hds 
hby  settled,  or  by  the  sale  of  timber  or  minis,  or  by  mtge  of 
the  same  premes,  or  any  of  them,  or  by  all   or  any  of  the 

means  afiad,  raise  the  yrly  sum  of  £ ,  commencg  from  the 

day  of [the  sd   intd  marre],  to  be  considered  as 

accruing  from  day  to  day,  but  to  be  payable  qtrly,  witht  any 
dedon  on,  &c.,  specify  days,  or,  "  on  the  usual  qtr  days,"  the 

first  of  such  pa}ants  to  be  made  on  the day  of next 

[at  the  end  of  three  calr  months  after  the  sd  intd  marre],  & 

shl  pay  the  same  yrly  sum  to  the  sd ,  &  his  assns,  or,  "  to 

the  sd,  wife,  for  her  septe  use  [by  way  of  pin-moy],  &  so  that 
[durg  coverture  (6)  ],  she   shl   not   have   power  to  anticipate 


As  to  mode       (a)  The  practice  hitherto  has  been  to  secure  the  wife's  pin-money  during  the 

of  securing  joint  lives  bj  limiting  a  term  to  trustees  upon  trusts  for  the  raising  and  payment 

wife's  pin-    thereof ;  but  the  effect  of  the  M.  W.  P.  A.,  1882,  is  to  render  this  maohinenr 

money.         altogether  unnecessary,  and  the  proper  course  in  future  will  be  to  limit  the 

rent-charge  direct  to  the  wife  for  her  separate  use,  who  will  be  entitled  to 

it,  subject  to  the  restraint  on  anticipation,  and   to  exercise  the  statotory 

remedies  for  the  recovery  of  it,  as  9k  feme  sjIc:  see  p.  466,  note ;  p.  679,  note(iI)^ 

(jb")  If  the  rent-charge  is  only  payable  during  the  joint  lives  of  the  husband 

and  wife,  the  words  in  this  bracket  will  of  course  be  omitted. 
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the  same,"  And  subjt  to  the  paymt  of  the  sd  anny,  Upon 

TRUST,  &C. 

xni.  To  THE  USE  that  if  the  sd,  vrife^  shl  survive  the  sd,  Limitation 
hvsbd,  the  sd,  vnfe,  &  her  assns,  shl  thenceforth  durg  her  life  ^n^-"^  ^^ 
rece  for  her  septe  use  the  yrly  reut-chge  [foDg,  that  is  to  say,  charge  to 
if  &  so  long  as  the  sd,  huahd'a  father,  shl  be  livg,  the  yrly  rent-  y^  .'  ^^^ 

chge  of  £ ,  &  from  &  after  his  death  the  yrly  rent-chge]  of  where  the 

£ ,  to  be  in  full  for  her  jture,  &  in  bar  of  all  dower  &  free-  ^anre  is 

bench,  &  to  be  chged  upon,  &  issuing  out  of  all  the  hds  hby  to  be  in- 
settled,  or  as  the  ca^e  Tnay  be,  &  to  be  considered  as  accruing  after  the 
firora  day  to  day,  but  to  be  payable  by  four  eql  qtrly  paymts,  J®**^  ^^ 
witht  any  dedon  [except  duty]  [cw*  free  from  all  death  duties]  husband's 

the  first  of  such  paymts  [as  to  the  sd  rent-chge  of  £ ]  to  be        ®^  ^^^* 

made  at  the  end  of  three  calr  months  after  the  death  of  the  sd, 
hvsbd,  [if  the  sd,  tvife,&}  also  the  sd  husbd* a  father,  shl  then  be 

livg,  &  as  to  the  sd  rent-chge  of  £ ,  to  be  made  at  the  end 

of  three  calr  months  after  the  death  of  the  snrvor  of  the  sd, 
husbd,  &,  husbd'a  father"],  if  the  sd,  wife,  shl  then  be  livg, 
Provd  that  the  sd,  vnfe,  shl  not  durg  her  sd  intd  coverture 
have  power  to  dispose  of  or  chge  such  rent-chge  [respive 
rent-chges]  by  anticipon,  And  subjt  &  chged  as  afed.  To  THE 
USE,  &c. 

XIV.  And  to  the  further  use  that  if  the  sd  yrly  rent-chge  Power  of 
[any  of  the  sd  yrly  rent-chges  hinbfe  limd,  &  wch  shl  take  ^^J"^^  ^ 
eflFect,]  or  any  pt  thof,  shl  at  any  time  be  unpd  for  twenty-one  rent- 
days  after  any  of  the  times  hby  appted  for  the  paymt  thof,  ^^.^'. 

then  &  so  often  it  shl  be  Iful  for  the  sd &  his  assns  [the  for  several 

pson  or  psons  entled  to  the  same  rent-chge]  to  enter  into  &  't^lJleg/-\ 
distrain  upon  the  sd  premes  hinbfe  chged  thwith,  or  any  pt 

thof,  &  to  dispose  accdg  to  law  of  the  distress  or  distresses  then 
&  there  found,  to  the  intent  that  thby  or  orwise  the  sd  rent-chge 
so  in  an-ear,  &  all  costs  &  expses  occasd  by  the  non-pa}ant  thof, 
may  be  fully  pd  &  satisfied. 

XV,  And  to  the  further  use  that  if  the  sd  rent-chge  Power  of 
[any  snch  rent-chge  wch  shl  take  effect]  or  any  pt  thof,  shl  ^^^ 
at  any  time   be  unpd  for  forty  days  after  any  of  the  times  rent- 
binbfe  appted  for  the  paymt  thof,  then  and  so  often,  although  ^  ^^ 

— — for  several 

rent- 
(r)  See  ante,  Vol.  I.,  p.  314,  note.    As  to  estate  duty  on  a  jointare,  see  charges  (c). 

Se  Parker  JervU,  [1898]  2  Ch.  648. 
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Power  to 
owner  of 
rent- 
char^  to 
appoint  a 
term  to 
trustees 
for  raising 
it  (a). 


Clause 
giving 
powers  for 
recovery  of 
rent- 
charge  bj 
reference 
to  statute. 


Limitation 
to  sons  or 
daughters 
succes- 
sively in 
tail  male 
or  general 
<c). 

The  same 
in  statu- 
tory form 
(c). 


Enactment 
in  C.  A., 
1881»  as 


there  shl  not  have  heen  any  legal  demand  made  thof,  it  shl 

he  Iful  for  the  sd  or  his  assns  [the  pson  or  psons  ended 

to  the  same  rent-chge]  to  enter  into  &  upon,  &  to  hold  the  sd 
premes  hinhfe  chged  thwith,  or  any  pt  thof,  &  to  rece  the 
rents  &  profits  thof  until  such  rent-chge  &  the  arrears  thof 
due  at  the  time  of  such  entry,  or  aftwds  to  become  due  duig 
his  or  their  being  in  posson  of  tlie  same  premes,  shl  thby  or 
orwise  be  fully  pd  &  satisfied,  togr  with  all  costs  &  expses 
occasd  by  the  non-paymt  thof,  such  posson,  when  takeu,  to  be 
witht  impeachmt  of  waste,  And  subjt  &  chged  as  hinbfe  is 
mentd,  To  the  use,  &c. 

XVL  And  to  the  further  use  that  it  shl  be  Iful  for  the  sd 

or  his  assns  [the  pson  or  psons  for  the  time  being  entled 

to  such  rent-chge]  at  any  time  after  he  or  they  shl  have  become 
entled  to  such  rent-chge  in  posson  by  deed  to  appt  or  demise  the 
sd  premes  chged  thwith  or  any  pt  thof  to  trees  or  a  tree  for  any 
term  of  yra  upon  the  usual  trusts  for  raisg  the  same  togr  with 
all  costs  &  expses,  includg  the  costs  of  the  preparon  &  exon  of 
such  deed  of  demise. 

xvii.  To  THE  USE  that  the  sd &  his  assns  shl  have  all 

such  remedies  &  powers  for  recoverg  &  obtaing  paymt  of  the 

sd  rent-chge  or  annl  sum  of  £ &  all  arrears  thof,  &  all 

costs  &  expses  incurred  in  that  behalf  or  in  relon  thto,  as  are, 
by  the  44th  section  of  the  Convcg  &  Law  of  Ppty  Act,  1881, 
confeired  on  psous  entled  to  annl  sums  chged  on  land  in  cases 
to  wch  that  enactmt  applies. 

XVIII.  To  THE  use  of  (6)  the  first  &  every  other  son  [daur] 
of  the  sd,  husbd,  [by  the  sd,  wife,"]  successively  in  remr  one 
after  the  other,  accdg  to  their  respive  seniorities,  &  the  hrs 
male  of  their  respive  bodies,  [or  for  tail  genl,  &  the  hrs  of 
their  respive  bodies],  &  in  default  of  such  issue,  To  the  USE 
of  (6),  &c. 

XIX.  To  THE  use  of  (6)  the  first  &  every  other  son  [daur]  of 
the  sd,  huabdy  [by  the  sd,  vdfei]  successively  in  remr  one  after 

(a)  See  p.  582,  note  (6). 

(b)  If  the  legal  estate  is  in  the  trustees,  say,  *'  In  TRUST  for."  An  executed 
equitable  limitation  bears  the  same  construction  as  a  legal  limitatian,  He 
Whiiton,  [1894]  1  Ch.  661. 

(^)  Bj  the  Conv.  Act,  1881,  s.  51,  an  estate,  "  in  fee  simple"  maj  be  limited 
in  a  deed  by  those  words  without  the  word  **  heirs,"  and  an  estate  in  tail  or  in 
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the  other  accdg  to  their  respive  seniorities  in  tail  male,  [or  for 
tail  gerU,  in  tail],  with  remr,  To  the  use  of  (c?),  &c. 

XX.  To  THE  USE  of  (d)  all  the  daurs  of  the  sd,  kusbd,  [by  the  Limitation 

ad,  wife,"}  &  the  hrs  [male]  of  their  respive  bodies  as  tenants  ^„  ^  ' 

in  common  in  eql  shares :  And  if  &  so  often  as  there  shl  be  tenants  in 

a  failure  of   issue  [male]  of  any  such  daur,  then,  as  well  as  tail  male 

to  her  origl  share  as  to  any  share   or   shares  wch   shl   have  <"*  general, 
°  "^  with  croes 

accrued  to  her,  or  to  the  hrs  [male]  of  her  body,  by  virtue  of  remain- 
this  present  limon,  To  the  use  of  (d)  the  others  of  such  daurs  ^^^' 
&  the  hrs  [male]  of  their  respive  bodies,  as  tenants  in  common, 
in  eql  shares :  And  if  there  shl  be  a  failure  of  issue  [mcde]  of 
all  such  daurs  but  one,  or  if  there  sh]  be  but  one  such  daur, 
then  as  to  the  entirety  of  the  same  premes,  To  the  use  o((d) 
such  one  or  only  daur,  &  the  hrs  [male]  of  her  body,  &  in 
default  of  such  issue,  To  the  use  of  (d)  &c. 

XXI.  To  the  use  of  (d)  all  the  daurs  of  the  sd,  huabd,  [by  The  same, 
the  sd,  wife,']  as  tenants  in  common  in  tail  [male]  with  cross  f^^^  *'^™^ 
remrs  betn  such  daurs  as  to  their  origl  &  accruing  shares  as 
tenants  in  common  in  tail  [male],  &  if  there  shl  be  but  one 

such  daur,  then  as  to  the  entirety  of  the  same  premes.  To  the 
USE  of  (d)  such  one  daur  in  tail  [male]  with  remr.  To  the  use 
of  {d)f  &c. 

XXII.  To  the  use  of  such  son  of  the  sd,  husbd,  [by  the  sd,  Power  to 
wife,']  in  tail  [male]  as  the  sd  A.  shl  by  deed  revocable  or  irre-  ^^^tail 
vocable  or  by  will  or  codl  appt.  And  in  default  of  &  subjt  to  (/)• 
any  such  apptmt,  To  the  use  of  ((2),  &c. 

xxiil.  To  THE  use  of  {d)  all  or  such  one  or  more,  exclusively  limitation 
of  the  others  or  other,  of  the  chin  or  remoter  issue  of  the  sd  intd  the^™««nts 

marre,  such  remoter  issue  to  be  born  &  take  vested  intts  within  ^^  survivor 

appoint 
(5^). 

tail  male  or  female,  by  those  words,  without  the  words  ^*  heira  of  the  body/'  or  to  limit- 

'*  heirs  male,  or  female,  of  the  body."    There  is  some  advantage  in  point  of  ing  estates 

brevity  in  using  the  statutory  form  instead  of  the  old  form  in  limitations  in  in  fee  or 

tail,    especially  in  a  limitation  to  tenants  in    common  in    tail  with    cross  ^^* 
remainders.    If  the  statutory  form  of  limitation  is  used  at  all,  it  should  be  used 
throughout  for  uniformity,  and  in  that  case  each  remainder  should  be  introduced 

by  the  words  "  with  remr,"  instead  of  "  &  in  default  of  such  issue." 

(rf)  If  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 

(e)  See  note  (c)  last  page,  and  the  form  in  the  4th  schedule  to  the  C.  A., 
ISSl. 

(/)  This  does  not  authorize  an  appointment  for  life  or  any  less  estate  than 
an  estate  tail ;  Be  P&rter,  46  Ch.  D.  179. 

(^)  In  exercising  this  power  the  rule  against  pei'petuities  (which  applies  to  Rule 
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Limitation 
to  children 
as  tenants 
in  common 
in  fee,  with 
accruer  on 
death 
under 
twenty- 
one,  &c. 


against 
perpetui- 
ties. 


As  to  limi- 
tations 
over  on 
death 
under  21, 
and  as  to 
contin- 
gent re- 
mainders. 


twenty-one  yrs  from  the  death  of  the  survor  of  the  sd,  huabd,  & 
wife,  [or  to  the  use  of  any  other  pson  or  psons  in  trust  for  such 
chin  or  child,  or  issue],  for  '^uch  estes  or  este,  intls  or  intt,  &  if 
more  than  one,  in  such  shares,  &  subjt  to  such  chges,  powers  of 
chgg,  &  other  powers,  provona,  &  iimons  over  for  the  benefit  of 
all  or  any  one  or  more  of  such  chin  or  issue,  &  in  such  mner  as 
the  sd,  husbd,  &  wife^  shl  by  any  deed  or  deeds,  revocable  or 
irrevocable,  jtly  appt,  &  in  default  of  &  subjt  to  any  such  apptmt, 
then  as  the  survor  of  them  shl  in  like  mner,  or  by  will  or  oodl, 
appt ;  And  in  default  of  &  subjt  to  any  apptmt  under  eir  of  the 
powers  lastly  hinbfe  contd,  To  the  use  of  (a),  &c. 

XXIV.  To  THE  USE  of  (a)  all  the  chin  of  the  sd,  hunbd,  [by  the 
sd,  wife,"]  their  his  &  assns,  or,  "  in  fee  simple  *'  (6),  as  tenants 
in  common  in  eql  shares  (c) ;  And  if  &  so  often  as  any  such 
child  being  a  son  shl  die  under  the  age  of  twenty-one  yrs,  or 
being  a  daur  shl  die  under  that  age  &  witht  havg  been  married, 
then  as  well  to  the  origl  share  of  the  child  so  dying  as  to  any 
share  or  shares  wch  shl  have  accrued  to  him  or  her  by  virtue 
of  this  psnt  limon,  To  THE  USE  of  (a)  the  others  of  such  chin, 
their  hrs  &  assns,  or,  "  in  fee  simple,"  as  tenants  in  common  in  eql 
shares  ;  And  if  all  such  chin  but  one  shl  die,  being  sons  under 
the  age  of  twenty-one  yrs,  or  being  daurs  under  that  age  &  witht 
havg  been  married,  or  if  there  shl  be  but  one  such  child,  then  as 
to  the  entirety  of  the  sd  premes,  To  the  use  of  (a)  such  one  or 
only  child,  his  or  her  brs  &  assns,  or  "  in  fee  simple  " :  Anb  if 
all  such  chin  shl  die,  being  sons  under  the  age  of  twenty-one 
yrs,  or  being  daurs  under  that  age  &  witht  havg  been  married, 
or  if  there  shl  be  no  such  child,  then.  To  THE  USE  of  (a),  &a 


legal  contingent  remainders  as  well  as  to  other  limitations,  Re  Frosty  43  Ch.  D. 
246),  and  the  other  matters  discussed  Qinte  Vol.  1.,  p.  69),  must  be  remembered. 

(a)  If  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 

(ft)  See  p.  586,  note  (c). 

(^)  This  limitation,  being  a  vested  remainder  subject  to  be  divested  on  death 
under  twenty  •one,  &c.,  is  to  be  preferred  to  a  limitation  to  such  of  the  children 
as  shl  attain  twenty-one,  &c.,  which  is  the  usual  form  in  the  case  of  personal 
estate,  notwithstanding  that  a  contingent  remainder  in  the  latter  form  would 
now  be  protected,  by  the  Act  40  &  41  Vict.  c.  33,  from  failure.  As  to  contingent 
remainders  to  classes,  see  Fetiing  y.  Allen^  12  M.  &  W.  279  ;  Be  Leehmere  and 
Lloyd,  18  Oh.  D.  624  ;  Mile$  ▼.  Jarvu,  24  Ch.  D.  633  ;  Dean  v.  Dean,  [1891] 
3  Ch.  150  ;  Symes  y.  Syme*,  [1896]  1  Ch.  272  ;  and  as  to  the  effect  of  the  above 
Act,  see  4  Dav.  Prec.,  pp.  225,  389,  notes  ;  Vaizey  on  Settlements,  p.  1164.  An 
equitable  contingent  remainder  created  before  the  Act,  and  beooming  sab- 
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XXV.  To  THE  USES,  upon  the  trasts,  &  subjt  to  the  powers  &  Ultimate 
provons  wch  under  or  by  virtue  of  the  sd  indre  of  settlemt  of,  to  uaes  of 
&c.,  were  sul^istg  or  capable  of  takg  effect  in  the  premes  hby  ^rme^  set- 
assured  immedly  bfe  the  exon  of  the  sd  indre  of  the day 

of ,  the  disentaUg  deed,  [&  were  subseqt  to  the  este  in  tail 

[male],  limd  by  the  sd  settlmt  to  the  sd  ],  &  so  as  to 

confirm  or  restore  the  same  uses,  trusts,  powers,  &  provons. 

XXVI.  To  THE  USE  of  (e)  the  rt  hrs  of  the  sd  A.  [deced]  for  Ultimate 

^,,^^  limitation 

^^^^'  to  right 

XXVII.  Provd  always,  &  it  is  hby  agrd  &  decld  that  every  heirs  (rf). 
pson  who  shl  under  the  limons  hinbfe  contd  become  entled  as  ^*™®  ^^^ 

,  .  ...      arms 

Pegal  or  equitable]  tenant  for  life,  or  tenant  in  tail  [male  or  in  clause, 
tail]  by  pchase  to  the  posson  or  rect  of  the  rents  &  profits  of  tions^*^" 
the  [where  there  is  a  limiton  to  tenants  in  commony  say, 
*'  entirety  of  the "]  hds  hby  settled,  other  than  a  person  who 

aeqnently  clothed  with  the  legal  estate,  is  not  defeated  by  the  failure  of  the 
prior  life  interest ;  Ee  Freme,  [1891]  3  Ch.  167. 

(d)  See  3  &  4  Will.  4,  c.  106,  s.  4,  as  to  the  mode  of  tracing  the  descent ;  and  As  to  limi- 
as  to  limitations  to  right  heirs,  see  3  Day.  Prec.,  p.  842 ;  Elph.  Interp.  228  ;  tations  to 
JBerena  v.  FMowet,  35  W.  R.  356 ;   and  as  to  the  operation  of  the  rule  in  right 
Shelley^s  etute  (1  Rep.  93  b.),  where  the  limitation  is  to  the  heirs  of  a  tenant  for  "^^'^ 

life  under  the  prior  limitations,  see  Tudor  L.  0.  Cony. ;  Challis  on  Real 
Property,  p.  141,  et  %eq, ;  Van  Orutteii  y.  Fosewell,  [1897]  A.  C.  658.  A  limita- 
tion in  a  deed  to  the  use  of  A.  for  life  without  impeachment  of  waste,  with 
remainder  to  the  use  "  of  such  person  or  persons  as  at  the  decease  of  A.  shall  be 
his  beir  or  heirs  at  law,  and  of  the  heirs  and  assigns  of  such  person  or  persons  " 
is  not  within  the  rule  in  Skellnftt  ease  ;  see  Bvans  y.  Bran»,  [1892]  2  Ch.  173, 
disDossed  9  L.  Q.  R.  2.  A  limitation  to  the  heir  at  a  particular  time  will  be 
found  pogtf  p.  801. 

(e)  If  the  l^al  estate  is  in  trustees,  say,  "  In  TRUST  for." 

(/)  For  the  ordinary  form,  see  3  Day.  Free.,  p.  1142.  Married  women  are  As  to  name 
sometimes  excepted,  as,  eyen  if  the  wife's  estate  is  not  made  liable  to  forfeiture  and  arms 
by  the  refusal  of  the  husband  to  assume  the  name  and  arms,  it  is  inconyenient  clause. 
that  the  husband  and  wife  should  bear  different  surnames,  a  case  of  which  has 
occurred.  The  clause  should  haye  regard  to  the  rules  of  heraldry  not  permitting 
the  assnmption  of  arms  without  a  licence.  The  form  in  the  text,  instead  of 
shifting  the  legal  estate  from  the  tenant  for  life  incurring  the  forfeiture,  makes 
him  a  trustee  for  the  person  next  entitled,  which  is  considered  to  be  preferable, 
the  gift  oyer  being,  from  the  nature  of  the  case,  not  likely  to  take  effect.  As  to 
claufles  of  the  frame  of  that  in  the  text,  see  4  Day.  Prec.,  p.  495,  note ;  and  see, 
generally,  Vaizey  on  Settlements,  1262  et  teq.  It  is  concelyed  that  such  a 
^use  applies  only  to  the  original  taker  and  not  to  his  assigns ;  so  that  if  a 
tenant  for  life  in  remainder  were  to  sell  his  life  estate  before  coming  into 
pOBsession,  the  purchaser  would  be  personally  free  from  the  condition  ;  but  his 
estate  would  be  liable  to  forfeiture  by  the  yendor  not  performing  the  condition. 
As  to  the  effect  of  a  special  name  and  arms  clause  applying  to  personalty  settled 
by  reference  to  the  land,  see  Re  ComwallU,  32  Ch.  D.  388. 
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8hl  then  use  the  surDame  of &  bear  the  arms  of [& 

other  than  a  married  woman]  shl  within  one  yr  after  he  [or 
she]  shl  so  become  entled  [where  infante  may  heconve  entled 
inpoeeonyOdd,  "  or  being  an  infant,  within  one  yr  after  he  or  she 
shl  attn  the  age  of  twenty-one  yrs,  shl "  (a)]  assume  the  surname 

of  ,  eir  with  or  witht  his  or  her  own  pper  surname,  & 

apply  for  a  pper  licence  to  bear  the  arms  of  [eir  alone  or 

qtrly  with  his  or  her  own  arms],  And  in  case  such  licence  is 
obtained  shl  forthwith  assume  such  arms  (oa),  unless  in  eir  of  the 
sd  cases  such  pson  shl  be  prevented  from  so  doing  by  death :  And 
if  the  pson  so  entled  as  a&d  (b)  shl  refuse  or  neglect  within  such 
yi'  to  assume  such  surname  or  to  apply  for  such  licence  as  a&d, 
or  shl  at  any  time  aftwds  disuse  such  surname  from  any  cause 
other  than  becomg  a  peer  or  peeress  or  becomg  entled  to  use  & 
using  by  courtesy  the  title  of  a  peer  or  peeress  or  shl  at  any 
time  after  obtaing  such  licence  disuse  such  arms,  Then  (c),  &  in 
every  such  case,  immedly  after  the  expiron  of  such  yr,  or  such 
disuser,  if  the  pson  so  entled  as  afsd  shl  be  a  tenant  for  life,  he 
or  she  shl,  durg  the  remr  of  the  life  of  the  pson  so  entled,  but 
witht  prejudice  to  the  uses,  estes,  or  powera,  precedg  or  over- 
ridg  the  este  of  the  pson  entled  as  a&d,  &  to  the  uses  &  estes 
limd  in  exercise  of  such  powera,  hold  the  rents  &  profits  of 


(a)  The  following  words  are  often  inserted  in  this  place,  "  And  also  that 

the  husbd  of  every  female  so  becomg  entled  [not  being  a  peer 
or  the  eldest  or  only  son  of  a  peer]  shl  within  one  yr  after  such 
female  shl  so  become  entled,  or  marry,  wch  shl  last  happen.** 

But  they  are  objectionable  as  enabling  the  husband  to  forfeit  his  wife's  estat«» 
which  he  may  be  compelled  to  do  if  he  takes  under  another  settlement  contain- 
ing a  repugnant  name  and  arms  clause. 

(aa)  A  condition  to  assume  certain  arms  is  satisfied  by  assuming  such  arms 
(being  slightly  different  from  the  named  arms)  as  the  Heralds  College  grants, 
Awten  ▼.  Collins,  [1886]  W.  N.  91. 

(()  If  the  words  in  note  (a)  are  inserted,  insert  here,  ''  or,  in  the  case  of 

a  married  woman,  her  husbd." 

Yaiiation         («)  I^  the  legal  estate  is  in  the  trustees  of  the  settlement,  say,  "  Then  &  in 

^rele^  every  such  case,  immedly  after  the  expiron  of  such  yr  or  such 

trustees,      disuser,  the  sd,  trees,  their  hrs  &  assos,  shl,  but  witht  prejudice, 

&;c.,  aa  in  text,  hold  the  rents  &  profits  of  the  sd  premes  in  trust 

for  the  pson  or  psons  who  wd  for  the  time  being  be  entled  to 

the  same  if  the  pson  so  entled  as  a&d  being  a  tenant  for  life 

were  dead,  &  being  a  tenant  in  tail  [male  or  in  tail]  by  pchase 
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the  ad  premes  in  trust  for  the  peon  or  peons  who  wd  for  the 
time  being  be  entled  to  the  same,  if  the  pson  so  entled  as  afsd 
were  dead,  &  so  that  in  such  case  all  powers  annexed  to  the  este 
of  the  peon  entled  as  a&d  shl  cease  to  be  exercisable  [&  that 
any  apptmt  prevsly  made  by  such  pson,  being  a  married  woman, 
of  a  rent-chge  [life  or  any  less  intt]  to  her  husbd  after  her  death 
under  the  power  hinafter  contd  shl  be  void,  &  that  the  enjoymt 
of  any  jture  rent-chge  prevsly  appted  by  such  pson  [being  a 
male]  in  fieivour  of  his  wife,  or  of  any  portions  prevsly  appted  by 
such  pson  [whether  a  male  or  female]  in  favour  of  his  or  her 
yor  chin,  under  the  respive  powers  hinafter  contd,  shl  not  be 
accelerated],  &  if  the  pson  so  entled  as  afsd  shl  be  a  tenant  in 
tail  [male  or  in  tail]  by  pchase,  then  the  estate  in  tail  [male  or 
in  tail]  of  such  pson  shl  absolutely  determine,  &  the  hds  hby 
settled  shl  immedly  devolve  on  the  pson  or  psons  next  in  remr, 
as  if  the  pson  so  entled  were  dead  witht  havg  had  issue  inherit- 
able under  such  limon  in  tail  [male  or  in  tail]. 

XXVIII.  Provd  always,  &  it  is  hby  agrd  &  decld  that  if  any  Sliiftiiig 
peon  hby  made  tenant  for  life  or  tenant  in  tail  [male]  by  pchase  carrying 
of  the  hds  &  premes  hby  settled  shl  under  the  limons  of  an  °^«r  tl^« 

^  ^  estate  on 

indre  dated,  &c.,  or^  "  the  will,  dated,  &c.,  of  K.,  deced/'  [or  by  succession 
any  other  means  whatsr]  become  actually  entled,  or  if  of  full  ^tata*^**^ 
age  wd  be  actually  entled  to  the  posson  (e)  or  rect  of  the  rents  with 

&  profits  or  income  of  the  X.  este,  in  the  coy  of ,  thby  ^nation* 

settled  [devised  in  strict  settlemt],  or  of  the  hds  or  other  ppty 
wch  may  by  any  means  have  become  substituted  for  the  sd  X. 
este,  or  for  any  pt  thof,  or  to  such  posson  or  rect  subjt  only  to  a 
term  or  terms  of  yrs  or  chges  havg  priority  over  or  limd  or 
created  under  the  powers  contd  in  such  indre  [will]  or  con- 
ferred by  statute  (/),  then  &  so  often  as  the  same  shl  happen 

were  dead,  witht  havg  had  issue  inheritable  under  such  limon 
in  tail  [male  or  in  tail],  &  so  that  in  such  case  all  powers,  be*' 
as  in  text. 

(iQ  As  to  clauses  of  this  natnre,  see  Batler's  Note,  Co.  Lit.  327a ;  3  Day.  Prec.  As  to 

p.  868  St  seq, ;  Vaizey,  p.  1262  et  §eq, ;  and  see  forms  adapted  to  varioas  cases,  sl^iftinff 

3  Dav.  Prec.,  p.  1145  et  ieq. ;  4  Dav.  Prec.,  p.  523,  589  et  seg.    The  above  form  ®"^'**®*- 
indicates  the  contingencies  which  osoally  have  to  be  provided  for. 

(e)  See  Lsilis  y.  Bathes,  [1894]  2  Ch.  499. 

C/)  The  following  is  another  form  to  be  sabetituted  for  the  above  description  Variation 

of  the  X.  estate,  providing  for  its  having  undergone  changes  :  "  The  family  fo'changes 

este  of  the  sd ,  meang  thby  the  X.  este  in  the  coy  of >  esute. 


\ 
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Proviaion 
as  to  join- 
tures and 
portions 
actually 
vested  in 
the  event 
of  eMate 
shifting 
from  the 
person 
charging 
them. 


Reverter 
clause. 


Variation 
as  to  join- 
tures and 
portions. 


the  bds  &  premefl  bby  settled  shl  go  &  remain  to  the  uses,  upon 
the  trnstd,  &  subjt  to  the  powers  &  provoDS  to,  upon,  &  subjt  to 
web  the  same  bds  &  premes  wd  have  stood  limd  &  settled  by 
virtue  of  these  psnts  if  such  pson  were  dead  witht  issue 
[mal^  (a) ;  Provd  always  that  if  &  so  often  as  the  este  of  any 
pson  bby  made  tenant  for  life  shl  determine  under  the  provon 
lastly  binbfe  contd,  every  jture,  rent-chge,  portion,  &  sum  for 
advcemt  or  mtce  of  chin  web  may  have  been  chged  by  him  or 
her  on  the  sd  bds  &  premes  bby  settled,  &  the  powers,  remedies, 
&  terms  for  securg  the  same,  other  than  &  except  any  portion 
or  portions  wch  may  have  become  absolutely  vested  in  his  or 
her  child  or  chin,  or  issue,  &  the  powers,  remedies,  &  terms  for 
securg  the  same,  shl  thenceforth  absolutely  cease  &  become 
void,  &  so  as  not  to  be  restored  by  such  reverter  as  hinafter 
mentd  (b) :  Provd  also,  &  it  is  hby  agrd  &  decld  that  if  by 
the  eifect  of  the  shiftg  clause  binbfe  contd  the  ultimate  limon 
of  the  bds  &  premes  hby  settled  to  the  use  of  the  sd  A.  in  fee 
simple  wd  but  for  this  psnt  prove  take  effect  in  posson  or  in 
posson  subjt  only  to  a  term  or  terms  of  yrs  or  chges  limd  or 
created  by  these  psnts  or  by  any  exercise  of  the  powers  hrin 
contd  or  conferred  by  statute,  then  &  immedly  thrupon  the 
same  hds  &  premes  shl  remain  or  as  the  case  may  be  return  & 
remain  to  the  uses  upon  the  trusts  &  subjt  to  the  powers  & 
provons  to,  upon,  &  subjt  to  wch  the  same  wd  have  stood  limd 
if  such  shiftg  clause  had  not  been  inserted  in  these  psnts  [if 
the  shiftg  clause  affects  tenants  for  life,  insert  here  if  necy^ 


or  the  bulk  thof,  whether  consistg  of  the  same  premes  as  the  sd 
este  now  consists  of,  or  in  any  mner  altered  in  the  way  of  addon, 
diminuon,  substiton,  or  orwise,  &  whether  free  from  or  subjt  to 
incumbces." 

(a)  As  to  tlie  frame  of  a  shifting  clause  with  reference  to  the  effect  of  a 
disentailing  assurance  as  barring  it,  see  Doe  v.  Earl  of  Scarborough,  3  Ad.  ft  E. 
897  ;  IdUbank  v.  Vana,  [1893]  3  Ch.  79  ;  3  Dav.  Free.  863,  note,  398. 

(If)  Or,  if  BO  intended,  substitute  for  the  last  clause,  "  but  nevs,   witht 

prejudice  as  to  any  tenant  for  life  whose  este  shl  determine 
under  this  psnt  clause  or  provon  to  any  jture  or  portion  moys 
wch  may  have  been  chged  by  him  under  the  respive  powers 
for  those  pposes  hinafter  contd  bfe  his  este  shl  so  determine,  & 
to  any  powera  &  remedies  &  terms  of  yrs  for  securg  such  jture 
&  portion  moys  resply." 
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"  But  witht  prejudice,  nevs,  to  any  jture,  rent-chge  [portion  or  Clause 

sum  for  advcemt  or  mtce]  wch  may  have  been  chged  thron  by  joint^a 

virtue  of  the  respive  powers  for  those  pposes  hinbfe  contd,  in  *P^  P^'" 

favour  of  the  widow  [or  any  of  the  chin  or  more  remote  issue]  destruc- 

of  any  pson  hby  made  tenant  for  life,  &  any  powei-s,  terms  of  Joy"^^® 

yrs  or  remedies  for  securg  the  same  resply."]  olauae. 

XXIX.  And  it  is  hby  aqrd  &  decld,  that  the  sd  hds  &  Trusts  of 
premes  are  hinbfe  limd  to  the  sd,  trees,  for  the  sd  term  of  !f™J^ 
100  yrs  upon  trust,  that  (d)  if  &  so  often  as  the  sd  rent-chge  rent- 
[eir  of  the  sd  rent-chges],  or  any  pt   thof  [resply],   shl   be  ^7*^*! 
unpd  for  sixty  days  after  any  of  the  times  hinbfe  appted  for  forseyeial 
the  paymt  thof,   then  the  sd,   trees,   or   the   survor   of  them,  JJJlJlesfri 
shl   by  &  out  of  the  rents  &  profits  of  the  sd  premes  or  by 

the  sale  of  timber  or  minis,  or  by  mtge  [or  sale]  of  the  sd 
premes,  or  any  pt  thof,  for  all  or  any  pt  of  the  sd  term,  or  by  all 

or  any  of  the  means  afsd,  raise  &  pay  the  sd  rent-chge  of  £ 

[the  rent-chge  so  in  arrear],  &  all  arrears  thof  then  due,  or 
wch  shl  durg  their  or  his  continuce  in  posson  accrue  due,  & 
all  costs  &  expses  occasd  by  the  non-paymt  thof,  or  incurred  ii^ 
the  exon  of  the  trusts  of  the  sd  term,  or  orwise  reiatg  thto,  & 
shl  pay  the  surplus  of  the  moys  to  be  raised  as  afsd  to  the  pson 
or  psons  for  the  time  being  entled  in  revon  immedly  expectant 
on  the  sd  term  to  the  premes  thrin  comprd  :  [And  (e)  sUfiJT  as. 
afsd^  shl  permit  the  rents  &  profits  of  the  same  premes,  or  such 
pt  or  pts  thof  as  shl  not  for  the  time  being  be  wanted  for  the* 
pposes  a&d,  to  be  reced  by  the  pson  or  psons  for  the  time  being 
entled  to  the  same  premes  in  revon  immedly  expectant  upon 
the  sd  term.] 

XXX.  And  it  is  hbt  agrd  &  decld,  that  the  sd  premes  Trusts  of 
are   hby  limd  to   the  sd,  trees,  for  the    sd  term   of  500  yrs  ^Jf^ff*' 
upon  trust,  if  there   shl  be  any  yor  child  or  chin  of  the  sd  portions 


(tf)  This  form  can  in  future  seldom  be  required  having  regard  to  the  C.  A., 
ISSl,  8.  44,  except  in  the  case  of  an  appointment  of  a  rent-charge  under  a 
power  created  by  a  deed  or  will  before  the  Act,  in  which  case,  if  the  rent- 
charge  is  to  be  considered  as  **  arising  "  under  the  original  instrument,  the  Act 
does  not  apply  (sub-s.  6). 

(d)  The  declaration  usually  inserted  here,  that  the  trustees  shall  permit  the 
rerersioner  to  receiye  the  rents  till  default  in  payment,  is  omitted,  as  this  is 
sufficiently  pioYided  for  by  the  clause  at  the  end  of  the  form,  or  by  clause 
XXXV.,  p.  602. 

(«)  The  words  in  this  bracket  may  be  omitted,  if  clause  xxxv.,  p.  602,  is 
inserted. 
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for 

younger 

ohildren. 

Variations 
where  the 
amount  to 
be  raised 
depends  on 
the  num- 
ber of 
children, 
and  where 
the 

husband's 
father 
takes  the 
first  life 
interest 


intd  marre,  meaDg  thby  any  child  or  chin,  who,  being  a  son 
or  sdns,  Hhl  attn  the  age  of  twenty-one  yrs,  or  being  a  daur 
or  daurs,  shl  attn  that  age  or  marry,  other  than  any  »oq  or 
sons  who  bfe  his  or  their  resply  attng  the  age  of  twenty- 
one  yrs  shl  become  (a)  entled  [or  any  daur  or  daurs,  who 
bfe  her  or  their  resply  attng  that  age  or  marrying,  shl 
become  indefeasibly  entled],  whether  in  posson  (6)  or  remr, 
under  or  by  virtue  of  these  psnts  to  the  sd  hds  &  premes  hby 
settled  for  the  first  este  in  tail  [male],  then  the  sd,  trees,  or 
the  survor  of  them,  shl  after  the  death  of  the  sd,  huebd,  or  in 
his  lifetime  at  his  reqt  in  writg  [but  durg  the  lifetime  of  the 
sd,  hu8bd*8  father,  not  witht  his  consent  in  writg],  raise  by 
mtge  [or  sale]  of  the  sd  premes,  or  any  pt  thof,  for  all  or  any 
pt  of  the  sd  term,  or  by  &  out  of  the  rents  &  profits  thof,  or  any 
pt  thof,  or  by  the  sale  of  timber  or  minis,  or  by  all  or  any  of 

the  means  afsd,  the  sum  of  £ (c)  [such  sum  of  moy  (c)  as 

IS  hinafter  mentd,  that  is  to  say,  if  there  shl  be  but  one  such 

yor  child,  the  sum  of  £ ;  &  if  there  shl  be  but  two  such 

yor  chin,  the  sum  of  £ ;  &  if  there  shl  be  three  or  more 

such  yor  chin,  the  sum  of  £ ^],  &  shl  hold  the  same  sum 


Variation 
for  case  of 
a  name 
and  arms 
or  other 
shifting 
clause. 


(a)  Where  the  eldest  son  is  not  necessarily  the  first  tenant  in  tail  [male],  say, 

"  indefeasibly." 

If  there  is  a  name  and  arms  clause  in  the  settlement,  or  a  shifting  clause 
carrying  oyer  the  estate  on  succession  to  another  estate,  care  must  be  taken 
that  a  child  becoming  entitled  to  the  estate  shall  be  excluded  from  taking  a 
portion  in  spite  of  his  or  her  estate  being  defeasible  under  either  of  such 
clauses  ;  this  may  be  effected  by  the  following  variation  : — 

"  Other  than  any  son  or  sons  who  bfe  attng  the  age  of  21 
yrs,  or  any  daur  or  daurs  who  bfe  attng  that  age  or  marrying, 
shl  become  entled  under  or  by  virtue  of  these  psnts  to  the  sd 
hds  &  premes  hby  settled  for  the  first  este  in  tail  male  or  in 
tail,  wch  shl  not  be  liable  to  be  defeated  orwise  than  by  the 
eflfect  of  the  proven  hinbfe  contd  requirg  the  owner  in  posson 

of  such  este  to  assume  &  use  the  name  &  arms  of ,  or  the 

proven  hinbfe  contd  determing  the  este  of  such  owner  on  his  or 
her  becomg  entled  to  the  sd  X.  este." 

(5)  The  words  "  in  posson ''  appear  sufficiently  to  express  the  intention, 
although  by  the  effect  of  the  minority  clause  the  son  would  not  be  entitled 
to  the  actual  possession  or  receipt  of  the  rents. 

(<?)  ["  Free  from  death  duties."]  Care  must  be  taken  not  to  make  the 
portions  exhaust  the  whole  property,  leaving  nothing  for  the  eldest  son,  see 
lUfid  V.  ffoare,  26  Ch.  D.  363. 
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in  trust  for  all  or  such  one  or  more  exclusively  of  the  others 
or  other  of  the  sd  yor  chin  [or  the  issue  of  any  such  yor  child 
•or  chin,  such  issue  to  be  born  &  take  vested  intts  within 
twenty-one  yrs  from  the  death  of  the  sd,  hu8b(jC],  at  such  age 
or  time,  or  respive  ages  or  times,  if  more  than  one  in  such 
shares,  &  with  such  future  or  other  trusts  for  the  benefit  of 
such  yor  child  or  chin  [or  issue],  &  upon  such  condons,  with 
such  restrons,  &  in  such  mner  as  the  sd,  hvsbd  (d),  shl  by  any 
deed  or  deeds  revocable  or  irrevocable,  or  by  will  or  codl  appt : 
And  in  default  of  &  subjt  to  any  such  apptmt,  in  trust  for 
the  sd  yor  child  or  chin,  if  more  than  one,  in  eql  shares  as 
tenants  in  <x>mmon  :    Provd  always  that  no  such  yor  child  Hotchpo 

who  [or  whose  issue]  shl  take  any  pt  of  the  sd  sum  of  £ 

(£ or  £ ,  as  the  case  may   be,]  under  any  apptmt  in 

psuance  of  the  power  hinbfe  contd,  shl  in  default  of  apptmt  to 
the  contrary  have  or  be  entled  to  any  share  of  the  unappted 
pt  of  the  sd  sum  witht  bringg  the  share  or  shares  appted  to 
him  or  her  [or  to  his  or  her  issue]  into  hotchpot,  &  acctg  for 
the  same  accdly  :  And  upon  further  trust  that  the  sd  trees  or  Mainte- 
tree  shl  after  the  death  of  the  sd,  husbdj  [&  the  sd,  father^]  by  clauae. 
any  such  means  as  afsd,  raise  [free  from  death  duties]  such  annl 
sum  not  exceedg  what  the  intt  of  the  expectant  portion  or 
portions  for  the  time  being  of  any  child  or  chin  [or  more  remote 
issue],  of  the  sd  intd  marro,  at  the  rate  of  4  p.c.  p.a.  wd  amt  to, 
&  shl  apply  the  same  for  the  mtce  &  educon  or  benefit  of  such 
child  or  chin  [or  more  remote  issue],  for  the  time  being  entled 
in  expectancy  (whether  under  any  apptmt  or  in  default  of 
apptmt)  to  a  portion  or  portions,  or  of  such  one  or  more 
exclusively  of  the  others  or  other  of  them  as  the  sd,  hiisbd,  shl 
by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by  will  or 
codl  appt,  &  in  default  of  &  subjt  to  any  such  apptmt,  as  the  sd 
trees  or  tree  shl  think  fit,  &  the  sd  trees  or  tree  may  eir  them- 
selves or  himself  so  apply  the  same,  or  may  pay  the  same  for 
such  ppose  to  the  gdian  or  gdians  of  such  child  or  chin  [or  more 
remote  issue]  witht  seeing  to  the  applicon  thof:  Provd  also,  &  Ad7ance- 
it  is  hby  agrd  &  decld,  that  it  shl  be  lawful  for  the  sd  trees  or  clause. 


(S)  If  the  wife  takes  a  life  interest,  a  power  of  appointment  may  be  given  to 
the  husband  and  wife  jointly,  and  to  the  survivor,  as  at  page  474,  form  xxx. ; 
in  which  case  consequential  variations  will  be  necessary  in  the  rest  of  the 
clause. 
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Provimon 
as  to 
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which  ad- 
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part  of 
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Power  to 
raise  total 
(mm  for 
portions 
before  they 
are  all 
payable. 


tree,  after  the  death  of  the  sd,  hvsbd,  or  ia  his  lifetime  at  hig 
reqt  in  writg  [b\it  not  durg  the  lifetime  of  the  sd,  father^  witht 
his  consent  in  writg],  to  raise  by  any  such  means  as  afsd  any  pt 
or  pts  not  exceedg  altogr  one  moiety  of  the  expectant  presump- 
tive or  vested  portion  to  wch  any  child  [or  more  remote  issue] 
of  the  sd  iutd  marre  shl  be  entled,  whether  under  any  apptmt 
or  in  default  of  apptmt,  &  to  apply  the  same  for  his  or  her 
advcemt  or  benefit  as  the  sd,  huabd,  shl  in  mner  afsd  appt, 
&  in  default  of  &  subjt  to  any  such  apptmt,  as  the  sd  trees 
or  tree  shl  think  fit :  Provd  always,  that  every  advce  so  made 
shl  be  taken  into  acct  in  estimatg  the  total  amt  raisable  for 
portions  in  eir  of  the  cases  follg,  but  not  orwise,  that  is  to 
say,  if  the  pson  for  whose  benefit  such  advce  shl  be  made  [or 
his  or  her  parent]  shl  become  entled  to  a  portion,  or  if  but 

for  this  psnt  prove  more  than  the  sum  of  £ ,  the  maanmwm, 

wd  become  raisable  for  portions  &  advcemt,  in  wch  latter  case 
so  much  of  the  sum  raisable  for  portions  as  shl  form  the 
excess  shl  sink  into  the  este  &  shl  not  be  raised  :  Pbovd  also, 
that  it  shl  be  Iful  for  the  sd  trees  or  tree,  at  any  time  duig 
the  lifetime  of  the  sd,  husbd,  at  his  reqt  in  writg,  &  after  his 
death  at  their  or  his  discron  [but  not  durg  the  lifetime  of  the 
sd,  fatheVy  witht  his  consent  in  writg],  when  any  portion  or 
portions  shl  be  payable,  or  when  any  sum  shl  be  required  for 
an  advce,  to  raise,  by  all  or  any  of  the  means  afed,  the  whole  or 
any  pt  of  the  sum  wch  in  any  possible  event  may  become 
raisable  for  portions,  &  the  sd  trees  or  tree  shl,  after  paying 
throut  any  portion  or  portions  &  advce  or  advoes  then 
payable,  hold  the  surplus  of  the  moys  so  raised  upon  trust  to 
invest  the  same  in  their  or  his  names  or  name  in  any  of  the 
investmts  in  wch  the  moys  arisg  from  a  sale  of  the  hds  hby 
settled  are  hby  or  by  law  (a)  authorised  to  be  invested,  with 
power  from  time  to  time  to  vary  such  investmts  at  discron, 
&  shl  stand  possed  of  such  investmts  &  the  income  thof  resply 
as  the  primary  fund  for  the  paymt  of  portions,  mtce,  & 
advcemt  resply,  if  any,   wch  may  subseqtly  become   payable, 


(a)  These  words  have  reference  to  the  S.  L.  A.,  1882,  and  amending  Acta, 
and  the  T.«  A.,  1898  (56  &  57  Vict.  c.  53)  (see  s.  1).  The  effect  of  s.  21  (xi), 
and  s.  33  of  the  S.  L.  A.  taken  together  appears  to  be  that  it  is  immaterial 
for  this  purpose  whether  the  sale  is  under  the  statutory  or  an  express 
power. 
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in  exoneroD,  except  in  case  of  deficiency,  of  the  hds  hby 
settled,  &  80  that  no  further  sum  shl  be  raised  under  the  trusts 
of  the  sd  term  of  500  yrs,  except  in  case  of  such  deficiency,  but 
no  mtgee  or  pson  subseqtly  advancg  any  moy  on  the  secy  of 
the  sd  term  shl  be  bound  to  inquire  as  to  the  existce  of  such 
deficiency  ;  And  upon  further  trust,  but  subjt  to  the  trusts 
afed,  eir  themselves  or  himself  to  apply  the  whole  or  any  pt 
of  such  investmts  &  income  resply,  wch  may  not  be  required 
for  the  pposes  a&d,  as  if  such  investmts  had  been  made  with 
moys  arisg  from  any  such  sale  as  afsd,  &  so  that  all  moys  arisg 
from  a  sale  of  such  investmts  shall  be  deemed  to  be  impressed 
with  a  trust  for  the  investmt  thof  in  the  pchase  of  freehd  hds 
to  be  settled  to  the  uses  &  upon  the  trusts  to  &  upon  wch  the 
freehd  hds  hby  settled  may  be  subjt,  &  for  the  interim  investmt 
&  applicon  thof  in  any  other  mnr  in  wch  capl  moy  arisg 
brunder  is  hby  or  by  the  S.  L.  Acts  1882  to  1890  authorised 
to  be  invested,  or  to  transfer  &  pay  the  same  resply,  or  the 
moys  arisg  from  the  conversion  of  the  whole  or  any  pt  of  such 
investmts,  to  the  trees  or  tree  for  the  time  being  authorised  to 
rece  &  give  a  dischge  for  moys  arisg  from  any  such  sale  as 
Afsd  (6),  to  be  applied  by  them  or  him  in  mner  afsd :  Provd 
ALSO  that  in  case  the  sd,  huabd,  shl  require  any  portion  or 
portions  or  any  advce  or  advces,  to  be  raised  in  his  lifetime,  he 
shl  be  bound  to  keep  down  the  intt  on  the  sum  or  sums  so 
raised  durg  his  life :  [(c)  Provd  always,  &  it  is  hby  agrd  that,  Trostof 
subjt  to  the  trusts  &  powers  hinbfe  decld  &  contd,  &  subjt  to  Jl^nts^or 
the  rt  of  the  sd  trees  or  tree  to  raise  by  any  of  the  means  a&d  "ver- 

sioiior 

all  costs  &  expses  incurred  in  the  exon  of  the  trusts  of  the  sd 
term  of  500  yrs,  the  rents  &  profits  of  the  sd  premes  comprd 
in  the  sd  term,  or  so  much  thof  as  shl  not  be  required  for  the 
pposes  afsd,  shl  be  taken  &  reced  by  the  pson  or  psons  entled 
to  the  sd  premes  in  revon  immedly  expectant  on  such  term.] 

XXXI.  Provd  always,  &  it  is  hby  agrd  &  decld  that  if  the  Proviaion 
ad,  huabd,  shl  give  or  secure  to  or  with  any  child  or  chin  for  faction  of 
whom  a  portion  or  portions  is  or  are  intd  to  be  hby  provd  as  P'^'^® 
a&d,  any  sum  or  sums  of  moy  on  his,  her,  or  their  marre,  or  for  vance- 


(ft)  This  of  course  assumes  that  the  trustees  of  the  portions  term  are  not  the 
itrustees  for  general  purposes. 

(f)  The  clause  m  this  bracket  maj  be  omitted,  if  clause  xxxv.,  p.  602,  be 
diuerted. 


ment. 


598 


SETTLEMENTS   (rEAL). 


Trustfi  of 
term  for 
Becuring 
payment 
of  pre- 
miums on 
policies. 


the  paymt  of  his,  her,  or  their  debts  (a),  or  orwise  for  his,  her» 
or  their  advcemt  or  prefermt  in  the  world,  then  unless  the  sd^ 
husbd,  shl  in  writg  orwise  direct,  such  sum  or  sums  of  moy  shl 
be  taken  in  substiton  (pro  tanto,  &  accdg  to  the  amt  thof)  for 
the  respive  portion  or  portions  intd  to  be  provd  for  the  respive 
child  or  chin  sevlly  so  advced  as  aisd,  &  such  an  amt  only  (if 
any)  shl  be  appropriated  for  the  portion  of  any  child  so  advced 
by  the  sd,  husbd,  as  afsd  as  togr  with  the  amt  of  such  advcemt 
will  make  up  &  complete  the  portion  hby  or  by  apptmt  as  afsd 
provd  for  such  child,  &  the  remr  or  balce  of  such  portion  or  the- 
whole  of  such  portion,  if  the  amt  of  the  advcemt  shl  eql  or 
exceed  the  amt  of  the  portion,  shl  sink  into  the  este  for  the- 
benefit  of  the  inhance  unless  the  sd,  huebd,  shl  in  writg  declare- 
his  intention  to  pchase  the  same  for  his  own  benefit,  in  wch 
case  the  same  shl  form  part  of  his  psonal  este. 

XXXII.  And  it  is  hby  aged  &  decld  that  the  sd  premes: 
are  hby  limd   to  the  sd,  treeSy  for  the  sd  term  of  100  yrs,. 

if  the  sd  shl    so    long  live,  upon    trust  that  the  sd^ 

trees,  or  the  survor  of  them,  shl  by  &  out  of  the  rents  & 
profits  of  the  sd  premes,  or  (if  such  rents  &  profits  shl  be- 
insuflft,  but  not  orwise)  by  sale  of  timber  or  minis,  or  by 
mtge  [or  sale]  of  the  same  premes  or  any  pt  thof  for  all  or 
any  pt  of  the  sd  term,  or  by  all  or  any  of  the  means  a&d^ 
raise  &  pay  the  annl  premiums  &  other  sums,  if  any,  necy  for 
keepg  on  foot  or  restorg  the  sd  pols  of  assurce  &  any  substi- 
tuted poly  or  pols  to  be  effected  as  hinafter  is  provd,  or  for 
effectg  any  such  substituted  poly :  And  it  is  hby  agi'd  that  if 
the  sd  pols,  or  any  of  them,  or  any  such  substituted  poly  aa 
afsd,  shl  become  void,  then  &  so  often  as  the  same  shl  happen^ 
the  sd  trees  or  tree  shl  forthwith  effect  a  new  poly  or  pols  of 

assurce  on  the  life  of  the  sd  ,  in  the  names  or  name  of 

the  sd  trees  or  tree,  in  such  sum  or  sums  of  moy  as  wd  have 

been  payable  if  the  sd  had  then  died  under  the  poly 

or  pols  wch  shl  have  become  void:  And  that  every  sucb 
substituted  poly,  &  the  moys  to  become  payable  thrunder,  shl 
be  held  &  applied  upon  the  trusts,  &  for  the  pposes  hby  decld 
concerng  the  sd  origl  pols  &  the  moys  to  become  payable 
thrunder:  Provd  always  that  if  any  of  the  sd  origl  pols,  or 


(a)  See  He  Blockley,  29  Ch.  D.  250. 
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any  such    substituted    poly  as  afsd,  shl  become  void,  &  the 

fid shl  refuse  or  neglect  to  do  all  such  things  as  shl  be 

necy  or  pper  to  enable  the  sd  trees  or  tree  to  effect  a  new  poly 
or  pols  in  mner  afsd,  in  such  office  or  offices  as  the  sd  trees  or 

tree  shl  think  pper,  or  if  the  life  of  the  sd shl  not  then 

be  insurable,  or  shl  be  insumble  at  a  prem  more  than  double 
the  prem  for  the  insurce  of  a  healthy  male  of  his  then  age, 
the  sd  trees  or  tree  shl  durg  the  whole   or  such   pt  of  the 

residue  of  the  life  of  the  sd as  shl  elapse  bfe  the  accu- 

mnlons  hinafter  directed  shl  amt  to  the  sum  hinafter  mentd, 
raise  out  of  the  rents  &  profits  of  the  sd  premes  the  annl  sum 

of  £ [such  annl  sum  of  moy  as  shl  be  eql  to  double  the 

yrly  premium  reqd  for  insurg  in  such  office  as  they  or  he  shl 
select,  the  paymt  on  the  death  of  a  healthy  male  of  the  same 

age  as  the  sd at  the  time  of  such  poly  becomg  void  of  the 

sum  wch  wd  have  been  payable  on  the  same  if  he  had  then 
died],  &;  shl  accumulate  the  sd  annl  sums  at  compound  intt  by 
investg  the  same  &  the  resultg  income  thof  in  any  investmts 
in  wch  moys  arisg  from  a  sale  of  the  sd  premes  hby  settled  are 
hby  or  by  law  authorized  to  be  invested,  with  power  from  time 
to  time  to  vary  such  investmts  at  discron,  until  the  death  of 

the  sd ,  or  until  such  accumulated  fund  shl  amt  in  value 

to  the  sum  wch  wd  have  been  payable  under  the  poly  or  pols 

wch  shl  have  become  void  if  the  sd had  died  at  the  time 

of  the  avoidce  thof,  wch  shl  first  happen :  And  it  is  hby  agrd 
that  if  the  sd  trees  or  tree  shl  make  any  accumulon  under  the 
trusts  hinbfe  decld,  they  or  he  shl  hold  such  accumulated 
fund  (b),  upon  the  like  trusts  &  subjt  to  the  like  powers  & 


(6)  It  is  conceived  that  in  the  usual  case  where  the  person  during  whose  life   Trusts  for 
the  accumulations  are  directed  is  the  settlor,  this  is  not  within  the  restrictions   acctunula- 
o£  the  Thellusson  Act  (39  ft  40  Geo.  III.  c.  98).    Where  there  is  a  trust  of  this  ^^^ 
kind  it  is  doubtful  whether  any  subsequent  directions  for  accumulation,  except 
for  the  purpose  of  paying  debts,  or  raising  portions,  would  not  be  inyalid,  as 
offending  against  the  Act :  WiUon  y.   i^Hlson,  1  Sim.  N.  S.  288  ;  Jogger  v. 
Jogger,  25  Ch.  D.  729.    The  Accumulations  Act,  1892  (55  &  56  Vict.  c.  58),  b.  1, 
forbids  a  trust  for  accumulation  "  for  the  purchase  of  land  only,"  except  during 
the  minority  of  the  person  who  would  for  the  time  being,  if  of  full  age,  be 
entitled  to  the  rents  or  income.    The  word  "  only  "  is  emphatic,  and  therefore 
the  trust  for  accumulation  is  not  void  where,  as  in  case  of  capital  moneys 
arsing  under  the  8.  L.  Acts,  the  purchase  of  land  is  not  the  only  manner  in 
which  the  accumulations  may  be  applied,  Re  Danaon,  39  Sol.  J.  557 ;  13  Bep. 
633. 
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provons  as  are  hinbfe  decld  &  cootd  coDCerng  the  moys  wch  wd 
have  been  raced  under  or  by  virtue  of  the  sd  pola  if  the  same 
bad  been  kept  on  foot. 
Tnuta  of         XXXIII.  And  IT  IS  HBV  AQBD  Si  DECLD  that  the  sd  premes 

rawing        ^^'^  ^^Y  limd  to  the  sd,  trees,  for   the  ed  term  of yra, 

""""ey  tiy  Upon  trust  that  the  sd  trees,  &  ■  the  survors  &  survor  of 
for  Tiwaus  them,  shl  as  soon  as  conveniently  may  be  by  mtge  of  tlie 
pnrpoBes  ^  premes  or  any  pt  thof  (except  the  advowsons),  or  by 
the  sale  of  timber  or  orwise,  raise  such  sum  or  sums  of  moy 
as  the  sd  trees  or  tree  shl  in  their  or  his  sole  &  absolute 
discron  consider  to  be  sufft  for  the  pposes  follg  (that  is  to 
say),  1st,  for  paymt  of  all  the  costs  &  espses  of  &  iucidental 
or  preliminary  to  the  preparon,  approval,  &  exon  by  all  pties 
of  the  disentailg  assurce  of,  &c.,  Sc  these  psnts  &  of  any  other 

deeds  or  iostruiuts  relatg  to  the  este  or  affairs  of  the  sd . 

exted  concurrently  hrwith  ;    2ndly,  for   paymt  of  the  succon 

duty  payable  in  respt  of  the  succon  of  the  sd  to  the  sd 

premes ;  Srdly,  for  paymt  of  the  este  duty  wch  became  leviable 

on  the  sd  premes  on  the  death  of ;  4thly,  for  puttg  into 

thorough  repair,  or  rebldg  or  renewg  (if  the  ad  trees  or  tree 
shl  in  their  or  his  discron  think  fit  so  to  do,  &  unless  the 
same  premes  shl  have  been  let  on  a  repairg  lease),  the  messe 

or  dwg-house  &  premes  called  House,  &  the  out-bldgs 

thof,  &  the  farm  &  other  bldgs,  fences,  &  gates  on   the  sd 

este ;  5thly,  for  paymt  to  the  trees  of  the  sd  indro  of. 

Sic,  of  the  balce  of  costs  &  expses  incurred  by  or  payable  to 
them  as  such  trees,  over  &  above  what  the  moys  remaiog  in 
their  hands  may  be  sufft  to  dischge,  the  amt  of  such  balce  to 
be   considered  as  conclusively  ascertained   by   the   admission 

thof  in  writg  under  the  hands  of  the  sd  ,  witht  the  trees 

or  tree  for  the  time  being  of  the  sd  term  being  in  any  mner 
bound  or  concerned  to  investigate  the  trust  accts,  or  under 
any  responsibility   with    referee   to   the   amt   of  auch    balce ; 

6thly,  for  the  pchase  of  a  cottage  &  land  situate  at ,  6ic, 

now  or  late  in  the  occupon  of  X.,  if  the  same  can  be  pchased 
on  terms  wch  the  sd  trees  or  tree  shl  in  their  or  his  absolute 
discron  consider  to  be  reasble,  Sc  the  convce  thof  to  the  uses 
of  this  settlemt  as  if  the  same  bad  been  pchased  with  capl 
e  mone;  by  mortgage,  infra,  p.  633,  oad  the 
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may  arisg  hrunder,  &  so  that  the  same  may  be  taken  with 
such  title  as  the  sd  trees  or  tree  may  thiok  fit  tu  accept; 
7thly,  for  payiiit  of  the  ejipws  of  atkg  any  farm  wch  may  for 
the  time  being  be  in  band  ;  Si,  8thly,  for  paymt  of  all  costs  &c 
espses  of  or  incidental  tu  any  ot  the  mres  afsd,  or  the  raisg 
of  any  mojs  for  any  of  the  ppuscs  afsd,  Ss  shl  pay  &  apply  ^H 
&  every  sums  Si  sum  of  moy  so  raised  in  or  towards  answerg 
the  sevl  pposes  afsd  in  such  order  &  mner  as  the  sd  trees  or 
tree  shl  in  their  or  his  discron  think  fit.  And  if  there  shl  be 
any  surplus  of  the  moys  so  raised  not  required  or  applied  for 
answerg  any  of  the  pposes  afsd,  the  same  sLl  be  applicable  in  or 
towards  the  paymt  &  disclige  of  any  of  the  chges  &  incumbces 
affectg  or  wch  may  affect  the  sd  settled  hds  or  any  pt  thof 
in  such  order  &  raner  as  the  sd  trees  or  tree  shl  in  their  or  hia 
discron  think  fit.  And  it  is  hby  ogrd  &  decld  that  any  mtge 
made  under  the  trust  or  power  in  that  behalf  binbfe  contd, 
may  be  made  eir  by  assignmt  or  demise  for   all   or  any  pt 

of  the  sd  terra  of  — yrs,  or  (if  the  sd  trees  or  tree  shl  think 

fit,)  by  apptmt  of  the  fee  simple  to  the  mtgee  or  mtgees, 
or  as  he  or  they  shl  direct,  &  may  be  made  eir  with  or  witht 
power  of  sale,  &  with  or  wiiht  any  provon  for  throwg  the 
esistg  chges,  &  incumbces,  or  any  of  them,  upon  the  other 
hds  Hubjt  thto  by  way  of  indemnity  to  or  exoneron  of  the  hds 
to  be  mtged,  Si  for  givg  etfect  to  any  such  indemnity  or 
exoneron,  Sr  genlly  upon  such  terms  &  in  such  mner  in  all 
respts  as  the  sd  trees  or  tree  shl  think  fit,  &  no  mtgee  advcg 
moy  upon  any  mtge  puiportg  to  he  made  under  the  trusts  of 

the  sd  term  of  yrs,  shl  be  bound  or  concerned  to  inquire 

as  to  the  parlar  ppose  or  object  for  wch  the  same  ia  raised,  or  to 
see  that  such  moy  is  wanted,  or  that  no  more  than  is  wanted  ia 
raised,  but  every  such  mtge  shl  be  valid  &  effectual  so  far  as 
regards  the  proton  of  the  mtgee  or  mtgees, 

xxxiv.  And  it  la  hby  agrd  &  decld  that  the  sd  premes  Tnisuof 
are  hby  limd  to  the  sd,  trees,  for  the  sd  term  of  twenty-one  accmnuitt- 
ytB   [if  the  sd,  settlor,  [settlors,  or  eir  of  them]   shl  so  long  tionat 
live]  upon  trust,   that  the   sd,   trees,  or  the  survor   of  them,  '  -      - 


.  (*)■ 


(J)  Although  an   □     fi           ni  f     accumalaliou  for  the  pnyment  qf  debts  Trusts  for 

not  ofleniiinf  ngsin       h      iUe«  n  agaiiiat  perpetuities  ifl  not  obnoiious  to  accannja- 

tbe  ThellusflOQ  Act         a  ay  gi  e  he  mortgagees  a  rigbl  to  insist  upon   the  tion. 

performAuce  of  the    rua    m    ei  qar  tmut,  which  would  be  contruj  to  the 
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shl  by  &  out  of  the  rents  &  profits  of  the  same  premes,  or 
by  the  sale  of  underwood  or  timber  wch  ought  to  be  cut  in 
a  pper  course  of  managcmt,  yrly   &  every  yr  durg  the  same 

term   raise  the   sum   of  £ ,  &;  shl  accumulate  the   same 

at  compound  intt  by  investg  the  same  &  the  resultg  income 
thof  in  any  investmts  in  wch  moys  arisg  from  a  sale  of  the  sd 
hds  &  premes  hby  settled  are  authorized  to  be  invested,  with 
power  from  time  to  time  to  vary  such  investmts  at  discron  until 
the  terminon  of  the  sd  term,  &  shl  then  hold  &  apply  such 
accumulated  fund  as  if  the  sauie  had  arisen  from  the  investmt 
of  moys  arisg  from  a  sale  of  any  of  the  sd  premes,  with  power  to 
apply  any  such  accumulons  in  like  mner  at  any  time  bfe  the 
terminon  of  the  sd  term. 

XXXV.  Provd  always,  &  it  is  hby  agrd  &  decld,  that  subjt 
to  the  trusts  hinbfe  decld  concerng  the  sd  respive  terms  hinbfe 
limd,  &  to  the  rts  of  the  trees  &  tree  for  the  time  being  of  such 
respive  terms  to  raise  by  any  of  the  means  a&d  &  pay  or  reim- 
burse themselves  or  himself  all  costs  &  expses  incurred  in  relon 
to  the  sd  sevl  trusts,  the  rents  &  profits  of  the  hds  &  premes 
comprd  in  each  such  term  or  such  pt  thof  as  shl  from  time  to 
time  remain  after  satisfying  the  sd  trusts,  shl  be  permitted  to 
be  taken  &  reced  by  the  pson  or  psons  for  the  time  being  eniled 
to  the  same  premes  in  revon  immedly  expectant  upon  such 
respive  term. 

XXXVI.  Provd  always,  &  it  is  hby  agrd  &  decld,  that  if  the 
sd,  husbd,  shl  survive  the  sd,  ivife  (a),  &  marry  again,  it  shl  be 


intention  (i2«  FitzgeralSs  Settlement^  37  Ch.  D.  18)  ;  and  is  liable  to  be 
defeated  by  the  debts  being  satisfied  aliunde^  as  out  of  the  proceeds  of  a  sale 
iTewart  v.  Laweon,  L.  R.  18  Eq.  490  ;  ^^orton  v.  Johnatone,  30  Ch.  D.  649  ;  Re 
Green.^  40  Ch.  D.  610)  ;  and  as  a  sale  can  now  always  be  made  by  the  tenant 
for  life  under  the  S.  L.  Acts,  and  the  mortgage  debts  paid  off  out  of  the  pro* 
ceeds,  the  proper  course  appears  to  be  to  make  the  trust  for  accumulation  an 
absolute  one  as  in  the  text,  so  that  it  will  continue  whether  the  debts  are  paid 
or  not.  See  p.  599,  note  (h).  But  as  the  Act  allows  an  accumulation  dnring^ 
the  life  of  the  settlor,  or,  for  twenty-one  years  after  his  death,  but  not  for  the 
two  periods  combined,  it  seems  doubtful  whether  an  accumulation  for  ao 
immediate  term  of  twenty-one  years  absolute  would  be  valid  ;  and  to  prevent 
question  it  may  be  better  to  insert  the  words  in  squ'ire  brackets.  Care  should 
be  taken  to  leave  a  sufiicient  amount  of  income  for  the  maintenance  of  the  life- 
tenant  during  the  period  (see  Re  Collins,  32  Ch.  D.  229  ;  Re  Al/ord,  ib,  383). 
As  to  the  Accumulations  Act,  1892,  see  ante,  p.  699,  note  (&). 

(a)  As  to  reasons  for  making  the  power  exerciseable  only  after  the  death  of 
the  wife,  see  34  Sol.  J.,  p.  40. 
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Iful  for  him,  the  sd,  hvsbd,  at  any  time,  eir  bfe  or  after  such 
marre,  by  deed  revocable  or  irrevocable,  or  by  will  or  codl,  to 
appt  to  his  after-taken  wife  in  the  event  of  her  survivg  him,  for 
her  life  or  any  less  period,  a  rent-chge  or  rent-chges  by  way  of 

jture  not  exceedg  the  annl  sum  of  £ ,  [not  exceedg  durg  the 

life  of  the  sd,  hushd' 8  father,  the  annl  sum  of  £ ,  &  after  his 

death  the  annl  sum  of  £ ,  oVy  "but  not  to  take  etfect  durg 

the  life  of  the  sd,  father^  witht  his  consent  in  writg,'  ]  [&]  either 
subject  to  or  free  from  death  duties  &  to  be  chged  upon  all  or 
any  of  the  hds  hby  settled,  &  to  be  payable  witht  any  dedou 
[except  for  duty]  at  such  times  &  in  such  mner  as  the  sd, 
himbdy  shl  direct,  with  such  powers  &  remedies  for  securg  the 
same  by  distress  &  entry,  &  rect  of  the  rents  &  profits  of  the 
£ame  premes,  &  by  apptg  or  demisg  or  autborisg  such  woman 
to  appt  or  demise  the  premes  so  chged  to  any  pson  or  psons  for 
any  term  of  yrs,  upon  trusts  for  securg  the  same  rent-chge  or 
rent-chges,  as  the  sd,  hushd,  shl  think  fit  (b),  [And  also  to  chge 
the  sd  hds  with  all  duties  wch  on  the  death  of  the  sd,  huabd, 
may  become  chged  on  any  rent-chge  appted  under  this  psnt 
power,]  &  it  is  hby  agrd  that  the  power  of  jturg  lastly  hinbfe 
contd  may  be  exercised  as  often  as  the  sd,  hiiabd,  shl  marry. 

XXXVII.  Provd  always,  &  it  is  hby  agrd  &  decld  that  it  shl  Power  to 
be  Iful  for  each  [male]  pson  hby  made  tenant  for  life  of  the  q^e^t 
hds  hby  settled  other  than  the  sd,  huabd,  [&  the  sd,  fattier i]  eir  |«P«n*«  ^^^ 
bfe  or  after  he  shl  become  entled  to  the  posson  or  rect  of  the  charge 
rents  &  profits  of  the  same  premes,  but  subjt  &  witht  prejudice  J^*'**'"^ 
to  the  uses,  estes,  &  powers  precedg  or  overridg  the  este  of  the 
pson  exercisg  this  psnt  power,  &  to  the  uses  &  estes  limd  or 
created  in  exercise  of  such  powers,  at  any  time  eir  bfe  or  after 
his  marre  with  any  woman  by  deed,  revocable  or  irrevocable,  or 
by  will  or  codl  to  appt  to  such  woman  in  the  event,  &c.,  as 
in  precedg  form,  subatitutg  for  "  husbd,**  "  the  pson  exercisg 
this  power  '*  (c). 

xxxviiL  Provd  always,  &  it  is  hby  agrd  &  decld  that  it  shl  Power  to 
be  Iful  for  each  female  hby  made  tenant  for  life  of  the  hds  hby  temmts  ibr 
settled,  eir  bfe  or  after  she  shl  become  entled  to  posson  or  rect  li^^e  ^  ap- 

(J)  As  to  the  remedies  for  recovery  of  a  rent-charge,  see  p.  682,  note. 

(r)  The  provisoes,  forms  XLI.  and  XLII.,  pp.  606,  607,  should  be  added  here 
(omitting  reference  to  portions,  &c.),  unless  they  are  inserted  in  the  manner 
adopted  in  the  text,  making  one  form  apply  to  both  jointures  and  portions. 
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point  rent- 
charges  to 
hnsbands 


Power  to 
hnsband  to 
charge  por- 
tions for 
children 
of  a  sub- 
sequent 
marriage. 


of  the  rents  &  profits  of  the  same  premes,  but  subjt  &  witbt 
prejudice  to  the  uses,  estes,  &  powers  precedg  or  overridg  the 
este  of  the  pson  exercisg  this  psnt  power,  &  to  the  uses  &  estes 
limil  or  created  in  exercise  of  such  powers,  at  any  time  eir  bfe 
or  after  her  marre,  by  deed,  revocable  or  irrevocable,  or  by 
will  or  codl,  to  appt  to  her  husbd  or  intd  husbd  in  the  event 
of  his  survivg  her,  for  his  life  or  any  less  period  a  rent-chge  or 
rent-chges  not  exceedg,  &c.,  as  in  fomi  xxxvi.,  Tnviatia 
Ttiutandis,  &  subsiitutg  for  "  huahd"  "  the  pson  exercisg  this 
power"  (6). 

XXXIX.  Provd  always,  &  it  is  hby  agrd  &  decld  that  if  the 
sd,  hushdy  shl  sui-vive  the  sd,  wife  (c),  &  marry  again  it  shl  be 
Iful  for  him  the  sd,  husbd,  eir  bfe  or  after  such  marre,  by  deed, 
revocable  or  irrevocable,  or  by  will  or  codl  [but  subjt  &  witht 
prejudice  to  the  sd  sevl  terms  hinbfe  limd,  &  to  the  trusts  thof], 
to  chge  all  or  any  of  the  sd  hds  &  premes  hby  settled  with  the 
paymt  for  the  portion  or  portions  of  his  yor  {d)  child  or  chin 
by  any  such  after-taken  wife,  meang  thby  any  child  or  chin 
who,  being  a  son  or  sons,  shl  attn  the  age  of  twenty -one  yrs,  or 
being  a  daur  or  daurs,  shl  attn  that  age  or  marry,  other  than 
any  son  or  sons  who,  bfe  his  or  their  resply  attng  the  age  of 
twenty-one  yrs,  shl  become  (e)  entled  [or  any  daur  or  daurs 
who,  bfe  her  or  their  resply  attng  that  age  or  marrying,  shl 
become  indefeasibly  entled],  whether  in  posson  (/)  or  remr, 
to  the  sd  hds  &  premes  hby  settled  for  the  first  este  in  tail 
[male  or  in  tail]  [or  the  issue  of  any  such  yor  child  or  chin, 
such  issue  to  be  bom  &  take  vested  intts  within  twenty- 
one  yrs  from  the  death  of  the  sd,  hushd^  of  the  sum  of  £ 

[of  any  sum  not  exceedg  in  the  diiferent  events  hinafter 
specified  the  different  sums  hinafter  mentd],  [free  from  death 
duties]  that  is  to  say^  if  there  shl  be  but  one  such  yor  child  the 


(a)  Where  there  is  a  limitation  to  females  as  tenants  in  common  the  amount 
of  the  rent-charge  may  be  made  to  depend  upon  the  number  of  the  shares. 
(It)  See  last  page,  note  (o), 
(<?)  See  p.  602,  note  (a). 

(d)  If  the  estate  is  settled  on  the  children  of  the  intended  marriage  onlj,  this 
power  should  of  course  extend  to  all  the  children  of  a  future  marriage. 

(e)  Where  the  husband's  eldest  son  is  not  necessarily  the  first  tenant  in  tail 

[male],  say,  "  indefeasibly."      As  to  the  effect  of  a  name  and  arms  or  other 
shifting  clause,  see  p.  594,  note,  and  variation  there  suggested. 
(/)  See  p.  594,  note  (d). 
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sum  of  £ ,  if  there  shl  be  only  two  such  yor  chin  the  sum  of 

£ ,  &  if  there  shl  be  three  or  more  such  yor  chin  the  sum 

of  £ ^],  such  sum  to  be  an  intt  vested  in  such  yor  child  or 

chin  [or  issue],  or  such  one  or  more  exclusively  of  the  others  or 
other  of  them,  at  such  age  or  time,  or  respive  ages  or  times,  if 
more  than  one,  in  such  shares,  &  with  such  future  or  other 
trusts  for  the  benefit  of  any  such  yor  child  or  chin  [or  issue],  & 
upon  such  condoDs,  with  such  restrons,  &  in  such  mner  as  the 
sd,  huMi,  shl  in  the  instrumt  creatg  the  chge  direct  [but  not  to 
be  raised  or  payable  durg  the  lifetime  of  the  sd,  hiuabd's 
/otheTy  witht  his  consent  in  writg].  And  also  in  like  mner  to 
chge  the  sd  premes,  or  any  pt  thof  [but  subjt  &  witht  prejudice 
as  a&d],  with  such  annl  sum  not  exceedg  what  the  intt,  at  the 
rate  of  4  p.c.  p.a.  (g)  of  the  expectant  portion  or  portions  of  any 
child  or  chin  [or  issue]  of  any  such  future  marre  wd  amt  to, 
such  annl  sum  to  be  clear  fi'om  all  deductions  except  [includg] 
death  duties,  &  to  commce  from  such  time  or  times  [but  not 
durg  the  lifetime  of  the  sd,  kuabdCs  father,  witht  his  consent  in 
writg],  &  to  be  applied  in  such  mner,  at  the  discron  of  such 
trees  or  tree  or  orwise,  for  the  mtce  &  educou  of  the  child  or 
chin  [or  issue]  for  the  time  being  entled  in  expectancy  to  a 
portion  or  portions,  or  of  one  or  more  of  them  as  the  sd,  huabd, 
shl  in  the  instrumt  creatg  the  chge  direct,  And  also  in  like 
mner  to  chge  the  sd  premes,  or  any  pt  thof  [but  subjt  &  witht 
prejudice  as  afsd],  with  the  paymt  eir  in  his  own  lifetime  or 
after  his  death  [but  durg  the  lifetime  of  the  sd,  hushd'a  father^ 
not  witht  his  consent  in  writg]  of  such  pt  not  exceedg  altogr 
one  moiety  of  the  then  expectant  or  presumptive  or  vested 
portion  of  any  child  [or  issue]  of  any  such  future  marre,  as  the 
sd,  kiiebd,  shl  durg  his  life,  or  any  trees  or  tree  shl  after  his 
death,  in  their  or  his  discron,  think  fit,  &  to  direct  the  same  to 
be  applied  for  the  advancemt  or  benefit  of  such  child  [or  issue] 
in  such  mner  as  the  sd,  huahd,  shl  durg  his  life,  or  such  trees  or 
tree  shl  after  his  death,  think  fit,  but  so  that  no  advce  so  made 
shl  be  taken  into  acct  in  determing  the  total  amt  to  be  raised 
for  portions  under  this  psnt  power  unless  the  child  [or  issuej 
for  whose  benefit  such  advce  shl  be  made  [or  his  or  her  parent] 
shl  become  entled  to  a  portion,  or  unless  but  for  this  psnt  provo 

(^)  As  to  the  effect  of  this  w&^Be  De  Hoghton,  [1896]  2  Ch.  385. 
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nnless  the 
■person 
charging, 
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{a). 

As  to 
charges 
not  taking 
effect  untu 
possession. 


more  than  the  sum  of  £ ,  the  maximum,  would  be  raisable 

for  portions  &  advcemts,  in  wch  latter  case  so  much  of  the  sum 
raisable  for  portions  as  shl  form  the  excess  shl  sink  into  the  este 
&  shl  not  be  raised  :  And  also  to  appt  the  premes  so  chged  as 
afsd  [but  subjt  &  witht  prejudice  as  a&d]  to  any  pson  or  psons 
for  any  terra  of  yrs  commencg  from  the  dece  of  the  sd,  huabd, 
with  or  witht  impeachmt  of  waste,  upon  the  usual  trusts  for 
raisg  the  ppal  &  annl  sum  or  sums  so  chged  as  afsd  for  portions, 
mtce,  educon,  &  advcemt,  &  the  costs  &  ezpses  to  be  incurred 
in  the  exon  of  the  trusts  of  such  term. 

XL.  Provd  always,  &  it  is  hby  agrd  &  decld,  that  it  shl  be 
Iful  for  every  pson  hby  made  [legal  or  equitable]  tenant  for 
life  of  the  sd  hds  &  premes  hby  settled  other  than  the  ad^huabd, 
[&  the  sd,  huahd'a  father^  eir  bfe  or  after  he  [or  she]  shl 
become  entled  to  the  posson  or  rect  of  the  rents  &  profits  of 
the  same  premes,  but  subjt  &  witht  prejudice  to  the  uses,  estes 
&  powei*s  precedg  or  overridg  the  este  of  the  pson  exercisg  this 
psnt  power,  &  to  the  uses  &  estes  limd  or  created  in  exercise  of 
such  powers,  at  any  time,  eir  bfe  or  after  his  [or  her]  marre, 
by  deed  revocable  or  irrevocable,  or  by  will  or  codl,  &c.,  con- 
tinue 08  in  precedg  formy  mutatis  mutandis,  8vJ)8tUutg  far, 
"husbd,"  "the  pson  exercisg  this  power,"  &  saying,  "the  yor 
child  or  chin  of  the  pson  exercisg  this  power  by  such  marre," 
dk,  **  became  indefeasibly  entled,"  &c.  Where  some  of  the  chin 
of  tenants  for  life  are  themselves  tenants  foi*  life  say  in 
the  definition  of  yor  chin,  "to  the  sd  hds  &  premes  hby 
settled  for  the  first  este  for  life  or  in  tail,  &c." 

XLi.  Provd  always  that  no  chge  of  any  reut-chge,  or  portions 
or  sums  for  mtce  or  advcemt,  wch  may  be  appted  or  chged 
under  the  respive  powers  hinbfe  contd  (b),  shl  take  effect  unless 
eir  the  pson  chging  the  same  shl  be,  or  become,  or  unless  some 
of  his  [or  her]  issue  shl  become,  or  if  of  full  age  wd  have 
become,  entled  (c)  to  the  posson  or  rect  of  the  rents  &  profits 
of  the  premes  chged  thwith. 

(ji)  It  should  be  remembered  that  this  provision  will  exclude  from  a  jointure 
the  wife  of  a  person  not  becoming  entitled  in  possession  and  leaving  no  issue, 
and  in  the  case  of  a  settlement  in  tail  male,  if  he  leave  daughters  only,  he  wiU 
be  unable  effectively  to  create  a  jointure  for  his  wife  or  portions  for  the 
daughters.    If  this  is  not  intended,  the  proviso  should  be  omitted. 

(V)  If  this  clause  is  contained  in  a  settlement  by  a  father  and  son,  insert  here, 

"  by  any  pson  other  than  the  sd,  son!' 
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XLii.  Peovd  always  that  the  saine  premes,  or  aoy  pt  thof,  P":^,*» 
8hl  not  by  virtue  of  any  apptmta  or  cbgea  made  under  the  total 
respive  powers  hiabfe  contd  be  at  any  one  time  subjt  to  the  paymt  *!J"""'\i 
of  rent-chgee  exceedg  in  the  whole,  inclusive  of  the  rent-chge  forrent- 

bby  limd  to  tbe  sd,  wife,  if  payable,  the  annl  sum  of  £ ,  or  gnd"^*. 

ultimately  become  subJt  to  the  paymt  of  any  greater  sum  in  the  <'<>"■- 
whole  for  portions,  inclusive  of  the  sum  hby  chged  for  portions 

of  the  yor  chin  of  the  sd,  hvshd,  than  tbe  sum  of  S, ,  so  that 

if  by  tbe  exercise  of  the  same  respive  powers,  the  sd  premes,  or 
any  pt  thof,  wd,  but  Tor  this  pant  provo,  have  been  chged  willi 
the  paymt  of  rent-chges  or  portions  to  a  larger  amt,  the  chgo  or 
chges  by  weh  such  excess  slil  be  occasd,  or  such  pt  thof  resplv 
as  shI  form  such  excess,  but  as  regards  such  excess  of  rent-chges 
only  durg  the  continues  of  such  excess,  shl  sink  into  the  premes 
chged  thwith  &  not  be  raisable,  &  the  same  rent-chges  &:  por- 
tions resply  shl  have  pret'erce  &  priority  accdg  to  the  order  of 
limoQ  of  the  estes  of  the  psoiis  by  whom  the  same  ahl  i-esplv  be 
chgd. 

iLiir.  Provd  always,  &  it  is  hhy  agrd,  that  it  shl  be  Iful  Power  to 
for  every  female   hhy  made   tenant  for    life  of   the    hds   hby  tenantafor 

settled,  eir  bfe  or  after  she   shl  become  entled  to  the  posson  ^'^*. '",??" 

■■    .  point  lite 

or  rect  of  the  rents  &  pj-ofits  of  tbe  same  premes,  but  subjt  &  inwreHiato 
witht  prejudice  to  the  uses,  e-^tes  h  powers  precedg  or  overridg  ii^ghanda 
the  eate  of  the  pson  cxercisg  this  psnt  power,  &   to  the  uses  &   W)- 
estes  liinJ  or  created  in  exercise  of  such  powers,  at  any  time,  eir 
bfe  or  after  her  mane,  by  deed  revocable  or  irrevocable,  or  by 
will  or  codl,  to  appt   the  ad  hds,  or  any  pt  or  pts  thof,  to  her 
husbd  or  intd  husbd  &  hia  assns  for  his  Hfe,  or  any  less  period, 
in  remr  expectant  on  her  dece,  subjt  or  witht  being  subjt  to  ira- 
peacbmt  of  waste :  Phovd  always  &  it  is  hby  decld   that  aoy 
man  to  whom  the  whole,  or  any  pt  or  pts  of  the  sd  hds,  shl  he 
appted  as  last  afsd,  shl  not  exercise  the   powers  hby  given  to  a 

(o)  When   by   the  effect   of    a    name    and    anna  clausE,  a    remaindennan    Variation 
may  become  entitled  to  the  riKeipt   of   the  rents  and  proHta,  subject  to  be    '"t  ninia 
oneted  by  the  birth  of  n  perwin  higher  in  order  of  limitation,  add  the  wonis,   """  ^rms 
"  for  an  este  not  liable  to  be  defeated  by  the  birth  of  any  other 
pson." 

(li)  The  large  powers  of  sale,  Ac.  conferred  on  tenants  for  lite  by  the  S.  L. 
Acts.  1882  to  1H90,  may  SDmetimcB  be  a  reason  for  giving  a  power  to  appoint 
a  rent'Charge  (see  torra  xsxviil,,  p.  <103),  rnthet  than  a  lite  estate,  to  a  surviv- 
ing hosboad. 
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authorised 
to  be 
charged 
(ft). 


tenant  for  life  of  jturg  &  chging  portions,  [but  shl,  as  to  the 
premes  so  appted  to  him  for  life  or  any  less  este  of  fireehd,  be 
considered,  durg  the  continuce  of  such  este,  as  a  tenant  for  life 
under  the  limons  hrin  contd  for  the  ppose  of  ezercisg  any  other 
power  hby  given  to  a  tenant  for  life]  :  And  it  is  hby  decld  that 
the  power  lastly  hinbfe  contd  may  be  exercised  as  often  as  any 
pson  entled  to  exercise  the  same  shl  marry :  Provd  always 
that  no  apptmt  under  the  power  lastly  hinbfe  contd  shl  take 
effect,  unless  eir  the  pson  makg  the  apptmt  shl  be  or  become, 
or  some  of  her  issue  shl,  or,  if  of  full  age  &  if  no  such  apptmt 
had  been  made,  wd  have  become,  entled  (a)  to  the  posson  or 
rect  of  the  rents  &  profits  comprd  in  such  apptmt. 

XLiv.  Provd  always,  &  it  is  hby  agrd,  that  it  shl  be  Iful  for 

the  sd by  any  deed  or  deeds,  revocable  or  irrevocable,  or 

by  will  or  codl  [but  subjt  to  the  sd  terms  of yrs  & 

yrs,  &  the  trusts  thof,]  to  chge  all  or  any  pt  of  the  sd  premes 
hby  settled  with  the  paymt  of  any  sum  or  sums  of  moy  not  ex- 

ceedg  in  the  whole  £ [free  from  death  duties],  togr  with 

intt  thron  at  a  rate  not  exceedg  5  p.c.  p.a.,  for  the  benefit  of 
himself  or  any  other  pson  or  psons,  &  for  such  pposes  in  all 
respts  as  he  may  think  fit. 

XLV.  And  to  the  further  use,  lor,  Provd  always,  &  it  is 

hby  agrd,]  that  it  shl  be  Iful  for  the  sd [for  every  pson  to 

whom  a  rent-chge  or  rent-chges  is  or  are  hby  limd,  or  to  whom 
a  power  of  chging  the  sd  hds  &  premes  hby  settled,  or  any  pt 
thof,  with  a  rent-chge  or  rent-chges,  or  any  ppal  moys  &  intt,  is 
hby  given]  by  deed  or  by  will  or  codl  [subjt  as  afSsd]  to  appt  all 
or  any  of  the  premes  chged  as  afsd  [chged  with  any  such  rent- 
chge  or  rent-chges  or  ppal  moys  &  intt]  to  any  pson  or  psons 
for  any  term  or  terms  of  yrs,  with  or  witht  impeachmt  of  waste 

to  commce  from [from  the  determinon  or  failure  of  all  the 

freehd  estes  hby  limd,  wch  shl  precede  in  order  of  limcn  the 
rent-chge  or  este  of  the  pson  exercisg  this  power],  or  any  sub- 
seqt  time,  upon  such  usual  trusts  for  raisg  the  rent-chge  [or 
rent-chges,  or  ppal  moys  &  intt]  chged  [or  to  be  chged]  as  afsd^ 

&  all  costs  &  expses   in  relon  thto,  as  the  sd  [as  such 

pson]  shl  think  pper. 

(a)  See  note  (a),  p.  606. 

(b)  Having  regard  to  the  C.  A.,  1881,  s.  44,  this  power,  so  far  as  rent^ 
charges  are  concerned,  can  rarely  be  wanted.    See  p.  682,  note. 
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XLVi.  Provd  always,  &  it  is  iiby  agrd  &  decld,  that  it  shl  be  ^^^^  ^  ^ 

Iful  for  the  respive  trees  or  tree  of  the  sd  respive  terms  of terms  to 

yrs  & yrs  {c)  with  the  consent  of  the  sd,  hushd,  &,  wifCy  ^^^ 

or  the  survor  of  them,  &  after  the  dece  of  the  survor,  at  the  security 
discron  of  such  trees  or  tree  to  accept  any  other  real  secy  for  all  p^^  of 
or  any  pt  of  the  sd  annl  sums  or  rent-chges  &  portion  moys  estate 
hby  chged  in  substiton  for  the  sd  hds  comprd  in  the  sd  terms  tnres  and 
resply,  &  to  dischge  from  any  secy  any  pts  of  the  hds  comprd  Portions. 
in  the  sd  terms  resply,  &  witht  wch  the  sd  trees  or  tree  shl 
deem  the  existg  secy  suflft,  &  every  such  acceptce  of  any  new 
secy,  &  every  such  rele  of  all  or  any  pt  or  pts  of  the  hds  compd 
in  any  existg  secy  shl  be  bindg  on  all  psons  inttd  in  the  same 
annl  sums  or  rent-chges  or  portion  moys  &  the  intt  thof,  &  the 
pfions  derivg  title  to  the  hds  so  reled  shl  not  be  concerned  to 
enquire  into  the  suffcy  in  point  of  value  or  title  of  the  substi- 
tuted or  retained  secy  or  aiecs. 

XLVii.  Provd  always,  &  it  is  hby  agrd,  that  if  any  pson  f^^^^g3® 
who  would  but  for  this  psnt  proven  for  the  time  being  be  benefly  to  manage 
entled  to  the  posson  or  rect  of  the  rents  &  profits  of  the  sd  hds  ^^^^. 
&  premes  hby  settled  (d)  as  tenant  for  life  or  in  tail  [male,  or  ^i**^- 
in  tail]  by  pchase  (e),  shl,  being  a  male,  be  under  the  age  of  ^J"^^*°"* 
twenty-one  yrs,  or,  being  a  female,  be  under  that  age  and  a  there  are 
spinster  (/),  the  sd,  trees,  or  the  [survoi-s  or]  survor  of  them  {g)  ^^^  ^^ 

(0)  If  only  one  term  is  limited  for  jointures  and  portions,  say,  '*  the  trees 

or  tree  of  the  sd  term  of  yrs,"  or  in  a  deed  creating  the  charge 

under  a  power  (as  in  Prec.  IV.,  infra),  simply  "  the  sd  trees  or  tree  ; " 

and  subsequently  say,  "  the  sd  term." 

(d)  Where  there  are  limitations  to  tenants  in  common  in  fee,  or  in  tail,  insert 
here, "  or  of  any  undivided  pt  or  share  thof." 

(e)  If  there  is    a   power  of    appointment  among  children  or  issue,  say, 

"  be  benefly  entled  to  the  posson  or  rect  of  the  rents  &  profits 
of  the  sd  hds  &  premes  hby  settled  for  any  este  by  pchase, 
whether  by  apptmt  or  in  default  of  apptrat." 

(y)  In  a  settlement  in  the  male  line  only  the  provisions  for  females  will  of 
coarse  be  omitted  ;  and  where  the  tenants  for  life  are  aU  of  age,  the  provisions 
as  to  them  will  be  omitted. 

Cg)  If  advowsons  are  settled,  say,  ."  may  present  a  duly  qualified 
clerk  to  the  Bishop  for  induction  on  a  vacancy  occurrg  in  the 
incumbency  of  any  advowson  hby  settled,  &a"     In  the  absence  of 

this  provision  the  infant  can  nominate  by  his  guardian,  2  Eq.  Ab.  518,  pi.  3 ; 
Oddie  V.  Woodford,  3  My.  &  C.  at  p.  607. 

K.E. — VOL.   II.  39 
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teoants  in 
common, 
and  where 
an  un- 
divided 
share  is 
settled, 
and  for 
other  cases 
(a). 

As  to  the 
minority 
clause  in 
the  C.  A.y 
1881, 
8.  42. 


Remarks 
on  the 
Act. 


Act  may 

be  partly 

relied 

upon. 


As  to 


shl  enter  into  the  posson  or  rect  of  the  rents  &  profits  of  (6^ 
the  same  premes  (c),  &  shl,  durg  the  minority,  or  minoritj'  & 

(a)  As  to  this  clause,  see  3  Day.  Prec.  463  :  Yaizey  on  Settlements,  511.  By 
the  C.  A.,  1881,  s.  42,  where  the  person  who  would  but  for  that  enactment;  be 
beneficially  entitled  to  the  possession  (which  by  s.  2  (iii.)  includes  receipt  of 
the  rents  and  profits  of  land)  (of  any  tenure)  is  an  infant,  and  in  the  case  of  a 
female  unmarried,  the  trustees,  t.«.,  those  appointed  for  the  purpose  by  the 
settlement,  or  if  there  are  none  then  the  trustees  with  power  of  sale  or  of 
consenting  to  a  sale,  or  if  there  are  none,  then  the  trustees  appointed  for  the 
purpose  by  the  Court,  are  invested  with  the  ordinary  powers  of  management 
(subject  to  a  restriction  as  to  cutting  timber  and  committing  waste  if  the  infant 
is  impeachable  for  waste),  insurance,  kc,  and  of  applying  any  part  of  the  rent» 
and  profits  at  discretion  for  the  infant's  maintenance,  education,  or  benefit,  or 
paying  the  same  for  that  purpose  to  the  parent  or  guardian ;  and  the  surplos- 
income  is  to  be  invested  in  securities  authorized  by  the  settlement  or  the  generaS 
law,  and  accumulated  at  compound  interest.  The  accumulatioiis,  subject  to  a 
power  to  apply  them  for  maintenance,  &c.,  in  subsequent  jears,  are  to  be  held 
in  trust  for  the  infant  on  attaining  twenty-one,  or,  if  a  female,  marrying ;  and 
in  the  event  of  the  death  of  the  infant  under  age,  and,  in  the  case  of  a  female-, 
without  having  been  married,  then  if  the  infant  was  tenant  for  life,  or  tenant  in 
tail,  or  tail  male  or  female,  by  purchase,  on  the  trusts  declared  thereof  by  the- 
settlement,  or  if  none  are  declared,  or  the  infant  was  entitled  by  descent  and 
not  by  purchase,  or  was  tenant  in  fee  simple  absolute  or  determinable,  then  in 
trust  for  his  or  her  personal  representatives,  as  personal  estate.  Where  the 
infant  is  entitled  to  an  undivided  share  the  powers  of  the  Act  may  be  exercised 
jointly  with  the  co-owners.  The  statutory  provisions  will  be  excluded  by  the 
expression  of  a  contrary  intention  and  are  to  be  subject  to  the  provisions  of  the 
gettlomenti  and  only  apply  where  the  instrument  comes  into  operation 
After  1881. 

These  statutory  provisions  differ  from  the  clauses  in  the  text : — 1.  In  bein^ 
permissive  instead  of  directory  ;  2.  In  not  being  restricted  (as  the  clause  in  the 
text  necessarily  is,  to  keep  within  the  law  as  to  perpetuities)  to  infants  taking 
by  purchase,  but  extending  to  infants  taking  by  descent ;  but  as  regards  the 
trusts  of  the  accumulations  the  section  does  not  go  beyond  what  would  haTe 
been  lawful  before  the  Act ;  and  3.  In  not  extending  to  making  roads,  &c.,  and 
opening  new  mines,  and  in  being  subject  to  the  restriction  against  waste  where 
the  infant  is  impeachable  for  waste. 

The  powers  of  management,  &c.,  and  maintenance  in  section  42,  coupled  with 
the  powers  which  the  trustee  would  possess  on  behalf  of  the  infant  under  the 
S.  L.  A.,  s.  60  (see  Vol.  I.,  p.  476,  note),  are  ample  for  all  ordinary  purposes ; 
and,  subject  to  a  question  as  to  the  destination  of  the  accumulations,  it  is  con- 
sidered that  the  clause  may  in  general  be  relied  on  as  sufficient ;  but  the 
general  trustees  of  the  settlement  should  be  expressly  appointed  trustees  for  the 
purposes  of  the  C.  A.  1881,  s.  42,  if  express  provisions  are  not  inserted. 

The  clause  in  the  text,  as  well  as  the  statutory  clause,  applies  not  only  to  the 


(h")  As  these  words  confer  an  estate  on  the  trustees  they  can  during  the 
minorities  act  as  lords  of  the  settled  manors,  but  see  Grigg  v.  WUi&ji,  14 
V.  R.  819. 

(p)  For  tenants  in  common,  say,  '^  or  of  SUch  undivided  pt  or  share 

tho£" 
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spinsterhood  as  the  case  m\y  be,  of  such  pson,  continue  in 
such  posson  or  rect,  &  manage  or  superintend  the  managemt 
of  the  same  premes  (d)  [with  power  to  cut  timber  &  underwood 
for  sale,  repairs,  or  orwise,  &  to  open  &  work  mines,  minis, 
quaiTies,  &  brickfields  (e),  &  to   stk  &  cultive  farms  (/),  [to 

common  case  where  the  trustees  take  no  estate  in  the  land,  bat  also  where  they  infant 
have  the  legal  estate,  and  the  infant  has  only  an  equitable  estate.    As  to  the  equitably 
legal  operation  and  effect  of  such  a  clause  where  the  legal  estate  is  not  in  the  o?*  ^®°' , 
trustees  (as  to  which  there  may  be  a  difference  between  a  directory  clause,  such  ^^^^i^^ 
as  that  in  the  text,  and  a  mere  power,  as  in  the  statute)  see  per  Chitty,  J.,  in 
Dean  y.  Dean^  [1891]  3  Ch.  pp.  166 — 7.    Neither  the  clause  in  the  text,  nor  the 
statutory  form,  applies  to  an  infant  only  contingently  entitled  :  for  which  see 
form  XL VIII.,  I'n/ra. 

If  the  settled  property  is  conveyed  to  the  trustees  so  as  to  vest  the  legal  As  to  the- 
Gfltate  in  them  in  trust  for  the  infant,  the  case  would  also  fall  within  the  eff'Bct  of 
43rd  section  of  the  Act  giving  general  powere  of  maintenance,  which  pro-  Jl    p    * 
vides  that  the  accumulations  (subject  to  a   power  to  apply  them  for  the  -t^^Y  '      ' 
maintenance  of  the  infant  in  subsequent  years)  are  to  go  to  "  the  person  ^g  to' the 
who  ultimately  becomes  entitled  to  the  property  from  which  the  same  arises,"  accamula-- 
unless   otherwise  provided  by  the  settlement ;    a  provision  which  in  some  tions. 
events  is  in  direct  conflict  with  s.  42  ;  see  p.  478,  note  ;  Vaizey  on  Settlements, 
1048.    The  trust  in  s.  42  of  the  accumulations  in  the  event  of  the  infant's 
tleath  for  his  personal  representatives  is  also  less  convenient  than  the  ordinary 
trust  (where  he  takes  by  purchase)  adding  them  to  capital.    As  to  the  right,, 
under  s.  43,  of  an  infant  life*tenant  to  accumulations,  and  as  to  apportionment 
between  two  funds  available  for  maintenance,  to  one  of  which  the  infant  is 
only  contingently  entitled,  see  Re  WeUSf  43  Ch.  D.  281.    Approved  in  Be 
Humphreys,  [1893]  3  Ch.  1. 

These  considerations  seem  to  make  it  desirable  to  provide  expressly  for  the  As  to 
destination    of   the  accumulations  in  both  events  in  accordance    with    the  insertinj; 
ordinary  express  clause  (in  the  text),  as  far  as  the  law  permits  ;  but  where  the  •*?'*■• 
infant  takes  by  descent,  a  provision  that  on  his  death  under  twenty-one,  the  *u-  ^ 
accumulations  shall  be  added  to  capital  instead  of  forming  part  of  his  estate,  mulationa 
would  not  be  lawful  (except  so  far  as  it  may  be  sanctioned  by  s.  43),  and  it 
would  be  better  in  that  event  to  give  them  to  his  personal  representatives 
according  to  s.  42.    An  express  provision  in  the  settlement  will  of  course 
prevail  under  the  provisions  of  the  Act,  Re  Duke  of  XewcastWe  Ettatety  24 
Ch.  D.  129. 

The  clause  in  the  text,  being  limited  to  minority,  is  not  affected  by  the 
Accumulations  Act,  1892,  s.  1,  although  the  accumulations  may  become  liable 
to  be  invested  in  the  purchase  of  land.    See  above,  p.  599,  note. 

For  a  clause  referring  to  the  Act,  see  form  XLix. 

For  the  form  of  the  trust  of  the  accumulations  where  the  settlement  contains 
a  shifting  clause,  see  3  Dav.  Prec.,  1200. 

(rf)  See  p.  609,  note  (^). 

(e)  For  a  mining  estate  the  following  may  be  added  here  : — "  &  for  that  Addition 

ppose  to  exercise  such  powers  &  liberties  as  might  be  confen*ed  eState!*""* 
on  a  lessee  of  the  sd  mines  &  minis  &  to  make  any  alterons  in 

(/)  See  special  clauses  as  to  this  below,  p.  647,  forms  ci.  and  Cll. 
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make  plantations  &  plant  underwood],  &  to  erect,  pull  down, 
&  repair  houses  or  other  bldgs,  &  to  drain  &  make  roads  & 
fences,  &  orwise  to  improve  all  or  any  of  the  sd  premes,  &  to 
insure  (a)  bldgs  agst  loss  or  damage  by  fire  &  to  make  allowces 
&  remissions  of  rent  to  &  arrangemts  with  tenants,  includg  power 
to  condone  &  to  grant  licences  to  commit  breaches  of  covt]  (6), 
&  genlly  to  deal  with  the  sd  premes  as  if  they  or  he  were  the 
Absolute  ownei-8  or  owner  thof,  witht  being  responsible  for  any 
loss  occasd  thby  (c),  &  shl,  out  of  the  rents  &  profits  of  the  sd 
premes  (d),  [includg  the  prodiice  of  timber,  underwood,  mines, 
quarries,  or  brickfields]  pay  the  expses  incurred  in  such 
managemt  or  orwise  in  respt  of  the  premes,  &  any  annl  sums 
of  moy  &  the  intt  on  any  ppal  sums  of  moy  for  the  time  being 
<;hged  on  the  same  premes  or  any  pt  thof  (e),  &  in  the  next 


Variation 
for  un- 
dinded 
shares. 


the  plant,  machy,  &  chattels  employed  in  the  workg  of  the  sd 
mines  &  minis,  &  to  dispose  of  the  same  &  apply  the  proceeds 
in  the  pchase  of  new  or  the  improvemt  of  existg  plant,  machy 
or  chattels,  keepg  up  as  far  as  may  be  the  value  thof,  &  to  exte 
works  of  any  kind  in  relon  to  such  mines  &  minis." 

(a)  Trustees  are  now  enabled  to  insure  without  special  authority  bj  the 
T.  A.,  1898,  s.  18. 

(&)  The  words  in  this  bracket  may  usuaUy  be  omitted  wheie  brev^itj  is 
desired. 

(/?)  Where  an  undivided  share  is  settled,  say,  "  And   may  exercise   the 

sd  powers  of  managemt  over  the  undivided  pt  or  share  hby 
settled  alone,  or  in  conjon  with  the  psou  or  psons  entled  to,  or 
havg  power  in  that  behalf  over  the  other  undivided  pt  or  share, 
or  pts  or  shares  of  &  in  the  sd  hds  &  premes,  &  so  that  in  the 
latter  case  any  moys  reced  or  outgoings  pd  or  incuired  may  be 
apportioned  after  the  same  shl  have  been  reced,  pd,  or  incurred 
[&  that  notwg  that  any  of  the  sd  trees,  or  a  sole  tree,  may  be 
entled  to,  or  intted  in,  any  of  the  other  undivided  pts  or  shares]." 

As  to  the  words  in  brackets,  see  above,  p.  500,  note  (^).  The  same  addition 
should  be  made  where  there  are  limitations  to  tenants  in  common,  with  the 

substitution  of  "  the  undivided  pt  or  share,  pts  or  shares  belongg 
to  any  minor  or  minors,"  for  "  the  undivided  pt  or  share  hby 
settled." 

(d)  For  tenants  in  common,  say,  "  or  of  such  undivided  pt  or  share 
thof  as  afsd." 

(r)  For  an  undivided  share  or  tenants  in  common,  say,  "  or  a  proportionate 

pt  of  such  e.xppea,  annl  sums,  &  intt,  as  the  case  may  require." 
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place  pay  &  apply  such  sum  or  sums  of  moy  as  the  sd  trees  or 
tree  shl  think  fit,  havg  regard  to  the  age  of  such  minor,  in  or 
towards  his  or  her  mtce,  educon,  or  advcemt,  &  may  eir  them- 
selves or  himself  so  pay  or  apply  the  same,  or  may  pay  the 
same  to  the  gdian  or  gdians  of  such  minor  for  the  ppose  afsd 
witht  seeing  to  the  appiicon  thof :  And  shl  accumulate  the 
residue  of  the  sd  'rents  &  profits  [&  produce]  in  the  way  of 
compound  intt,  by  investg  the  same  &  the  resultg  income  thof 
in  or  upon  any  investmts  in  wch  moy  arisg  from  a  sale  of  the 
sd  hds  &  premes  is  hby  or  by  law  authorised  to  be  invested, 
with  power  from  time  to  time  to  vary  such  investmts  at  discron, 
&  shl  stand  possed  of  the  sd  residue  of  the  sd  rents  &  profits 
[&  produce],  &  the  accumulons  thof  (/),  &  the  investmts  re- 
presentg  the  same,  upon  the  trusts  follg,  that  is  to  say,  if  the 
pson  durg  whose  minority  the  same  shl  have  been  accumulated 
shl,  being  a  male,  attn  the  age  of  twenty-one  yrs,  or,  being  a 
female,  attn  that  age  or  marry,  then  upon  trust  for  such  pson, 
his  or  her  exs  or  ads,  as  psonal  este  {g),  but  if  such  pson, 
being  a  male,  shl  die  under  the  age  of  twenty-one  yrs,  or, 
being  a  female,  shl  die  under  that  age  &  witht  havg  been 
married  (A),  then  upon  the  trusts  &  subjt  to  the  powers  & 
pruv(»ns  wch  wd  have  been  applicable  thto  if  the  same  bad 
arisen  from  a  sale  of  the  sJ  premes,  but  so  that  the  whole  or 
any  pt  of  such  accumulons  may  at  any  time  be  applied  for  the 
benefit  of  any  such  minor  as  if  the  same  had  been  rents  & 
profits  arisg  in  the  then  current  yr. 

XLViii.  Provd  always,  &  it  is  hby  agrd,  that  if  any  pson  The  like 
who,  under  the   limons  or  trusts  hinbfe  contd,  would  for  the  tions^**' 

(/)  Where  there  is  a  prior  trust  for  accumulation  for  any  purpose  other  than   As  to 
the  payment  of  debts  or  raising  portions  for  younger  children,  the  provisions  in   trusts  for 
the  text  might  be  held  to  oflfend  against  the  Thellusson  Act  (39  &  40  Geo.  IlL   *pciiJ»'»l»- 
c.  98),  see  above,  p.  599,  note  ;  except  so  far  as  this  objection  is  removed  by  the 
C.  A.,  1881,  ss.  42,  43,  see  p.  611,  note.    As  to  whether  a  trust  to  repair  and 
improve  out  of  income  is  within  the  Thellusson  Act,  see  Vine  v.  Baleigh,  [1891] 
2  Ch.  13  ;  JRif  MoJion,  [1891]  3  Ch.  467,  above,  p.  497,  note  (/). 

(^)  Where  there  is  a  shifting  clause,  say,  "  unless  the    intt   of  such 
pson  shl  determine  as  next  hinafter  mentioned." 

(A)  In  the  case  mentioned  in  note  (^),  say,  "  or  if  the   intt   of  SUCh 

pson  being  a  male  shl  determine  bfe  he  attns  the  age  of 
twenty-one  yrs,  or  being  a  female  shall  determine  bfe  she  attns 
or  marries  under  that  age." 
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Power  to 
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As  to 
minority 
clause  for 
limitations 
in  foe 
simple. 


time  being,  if  of  full  age,  or,  in  the  case  of  a  female,  married, 
be  benefly  entled  to  the  posson  or  rect  of  the  rents  &  profits 
of  the  sd  hds  &  premes  hby  settled  as  owner  in  fee  simple  by 
pchase  shl,  being  a  male,  be  under  the  age  of  twenty-one  yrs, 
or,  being  a  female,  be  under  that  age  &  a  spinster,  the  sd,  trees, 
or  the  survor  of  them,  shl,  &c.,  as  in  last  form. 

XLix.  Provd  always,  &  it  is  hby  agrd,  that  the  sd,  trees,  & 
the  survors  &  survor  of  them,  shl  be  the  trees  &  tree  of  these 
psnts  for  the  pposes  of  the  42nd  section  of  the  Conv  &  Law  of 
Ppty  Act,  1881,  the  powers  &  provons  whof  [as  hby  modified 
&  subjt  to  the  provons  hrin  contd]  shl  apply  to  these  psnts,  [& 
so  that  it  shl  be  obligatory  on  the  sd  trees  or  tree  to  enter  into 
&  continue  in  the  posson  or  rect  of  the  rents  &  profits  of  the 
sd  premes  hby  settled  [or  any  undivided  share  thof,  as  the  case 
may  be]  in  every  case  thby  provd  for] ;  [And  that  in  addcin  to 
the  powers  of  the  sd  Act  the  sd  trees  or  tree  shl  have  power, 
&c.,  insert  any  addonol  powers  required;"]  [And  that  any 
surplus  rents  &  profits  &  the  accumulons  thof  may,  durg  any 
such  minority  as  is  provd  for  by  the  sd  Act,  be  invested  in  any 
of  the  modes  in  wch  moys  arisg  from  a  sale  of  the  sd  premes  are 
by  these  psnts  or  by  law  authorized  to  be  invested  J  And  that 
any  accumulated  fund  arisg  from  the  rents  &  profits  of  the  sd 
premes  durg  the  minority  of  any  tenant  for  life  or  in  tail  [male 
or  in  tail]  by  pchase  shl  (witht  prejudice  to  the  power  to  apply 
the  same  at  any  time  as  if  the  same  had  been  rents  &  profits 
of  the  current  yr)  be  held  upon  the  trusts  foUg,  that  is  to  say, 
as  in  form  XLVii.,  p.  613,  And  any  accumulons  so  arisg  durg 
the  minority  of  any  tenant  in  tail  [male  or  in  tail]  by  descent 
shl  (witht  prejudice  as  afsd)  be  held  in  trust  for  him  or  her  or 
his  or  her  psonal  repves,  whether  he  or  she  ahl  attn  the  age  of 
twenty -one  yrs,  or,  being  a  female,  many  or  not. 

L.  And  it  is  hby  agrd,  that  it  shl  be  Iful  for  the  sd,  ^ 

durg  his  life,  &  after  his  death  for  the  sd,  trees,  or  the  [survors 

{a)  This  form  is  adapted  to  the  case  of  an  infant  entitled  in  fee  simple, 
whether  absolutely,  or  subject  to  a  g^ft  over  or  accruer  clause  on  death  under 
twenty -one,  &c.,  or  any  other  event,  or  contingently  on  attaining  twenty -one, 
&c. ;  and  whether  the  legal  estate  is  in  the  trustees  or  not. 

For  variations  for  limitations  to  tenants  in  common,  or  a  settlement  of  an 
undivided  share,  see  notes  to  last  form. 

(J)  See  p.  611,  note. 

(c)  As  to  the  powers  of  leasing,  sale,  &c.,  now  vested  in  tenants  for  life  and 
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or]  survor  of  them,  durg  the  minority  of  any  son  [or  daur]  of 
the  sd ,  who,  if  of  full  age,  wd  be  entled  to  the  posson  or 

other  limited  owners  under  the  S.  L.  Acts,  1882  to  1890,  see  Vol.  I.,  pp.  467, 
708,  notes,  afitCj  p.  570,  note,  where  the  general  provisions  of  the  Acts  are 
■stated. 

As  to  the  inutility  of  inserting  express  powers  of  leasing,  sale,  &c.,  where  the   General 
statutory  powers  apply,  except  by  way  of  extension  of  the  latter,  see  p.  672,  arrange- 
note.    In  the  few  cases  in  which  it  may  be  necessary  or  desirable  to  insert  ment  of 
express  powers,  they  may  be  inserted  either  at  length  or  by  reference  to  the  P**''?™  ®* 
Act,  the  latter  method  being  preferable.     Forms  L.  to  Lxxxi.  inclusive  comprise  JJ^  gl 
all  the  powers,  whether  statutory  or  not,  adapted  for  use  where  express  powers  ^jth  re- ' 
are  inserted  at  length.    Forms  lxxxii.  and  Lxxxiii.  are  for  a  settlement  in   ference  to 
which  express  powers  are  to  be  g^ven  by  reference  to  the  Acts.    Forms  LZXXi  v.   S.  L. 
to  071.  are  of  powers  operating  by  way  of  extension  of  the  statutory  powers,   -A-cts. 
and  may  for  the  most  part  be  used  whether  those  powers  are  relied  on,  or  are 
expressly  given  by  reference  to  the  Acts. 

The  Act  of  1882  contains  provisions  (part  IV.,  sections  6  to  14),  which  in   Leasing 
general  render  it  unnecessary  to  insert  express  powers  of  leasing  and  accepting  powers 
•surrenders  of  leases.    By  section  6,  a  tenant  for  life  (including  any  other  person   under 
having  the  powers  of  a  tenant  for  life  under  the  Act)  may  lease  the  settled  land   -^^ts. 
or  any  part  tbereof  or  any  easement,  right,  or  privilege  of  any  kind  over  or  in 
relation  to  the  same  for  any  purpose,  whether  involving  waste  or  not,  for  a  term 
not  exceeding  for  a  building  lease  99  years,  for  a  mining  lease  60  years,  and  for 
any  other  lease  21  years. 

As  to  building  and  mining  leases,  see  infra ^  p.  618,  note,  p.  619,  note. 

The  provision  in  s.  6  expressly  authorising  leases  though  involving  waste  is  Waste, 
important,  as  it  goes  beyond  the  power  hitherto  usual,  but  leases  under  the  Act 
of  1890  must  not  authorise  waste,  see  37  Sol.  J.  76  ;  as  to  what  is  waste,  see 
ante^  p.  578. 

Every  lease  is  to  be  by  deed,  and  to  take  effect  in  possession  not  later  than   Provi- 
twelve  calendar  months  after  date,  and  is  to  reserve  the  best  rent  (which  sions  as 
includes   yearly  or  other  rent  and   toll,  duty,  royalty  or  other  reservation,  ^  ""^t, 
s.  2  (10)  (ii.)),  having  regard  to  any  fine  taken,  and  any  money  laid  out  or  to 
be  laid  out  for  the  benefit  of  the  settled  land,  and  generally  to  the  circumstances 
of  the  case  (s.  7) ;  but  the  value  of  a  surrenderal  lease  may  be  taken  into 
oonsideration  in  fixing  the  rent  and  terms  of  the  lease,  s.  13  (5) ;  and  see  the 
Agricultural  Holdings  Act,  1883,  s.  43,  below,  p.  622,  note  (a). 

As  to  leases,  &c.,  by  a  tenant  for  life  to  a  county  council  for  the  purpose  of 
the  Small  Holdings  Act,  1892  (55  &  56  Vict.  c.  31),  see  that  Act,  ss.  12  and  18. 

Any  fine  (other  than  a  fine  received  on  the  renewal  of  a  lease  to  which  the  Fines, 
land  was  subject  at  the  date  of  the  settlement,  and  of  which  the  lessee  could 
•compel  a  renewal)  taken  is  applicable  as  capital,  S.  L.  Act  of  1884,  s.  4,  and 
must  be  paid  to  the  trustees  (ss.  42,  53)  ;  but  as  to  a  lunatic  tenant  for  life,  see 
the  Lunacy  Act,  1890,  s.  120  (A),  which  clashes  with  the  S.  L.  Act,  1884. 

The  lease  most  contain  a  covenant  by  the  lessee  for  payment  of  the  rent,  and  As  to  co- 
a  condition  of  re-entry  on  non-payment  thereof  within  a  time  not  exceeding  venants, 
thirty  days,  s.  7  (S).    A  counterpart  is  to  be  executed  by  the  lessee,  and  ^ 
delivered  to  the  tenant  for  life,  but  the  execution  of  the  lease  by  the  tenant  for 
life  is  to  be  evidence  that  this  is  done,  s.  7  (4).    A  statement  contained  in,  or 
endorsed  on  a  lease  signed  by  the  tenant  for  life,  respecting  any  matter  of  fact 
or  calculation  under  the  Act  in  relation  to  the  lease,  is  in  favour  of  the  lessee 
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rect  of  the  rents  &  profits  of  the  hds  &  premes  hby  settled  (a), 
to  demise  (b)  all  or  any  of  the  sd  hds   &   premes  [with  the 
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and  those  claiming  under  him,  to  be  sufficient  evidence  of  the  matter  stated, 
8.  7  (5). 

As  to  the  insertion  of  a  covenant  for  renewal,  see  Be  FarneU,  33  Ch.  D.  599 ; 
Gcu  Li^ht  Jj;  Coke  Co.  v.  towse^  35  Ch.  D.  619  ;  aTde,  Vol.  I.,  p.  700,  note. 

The  statutory  leasing  powers  extend  (s.  12)  to  the  making  of  (1)  a  lease  for 
giving  effect  to  a  contract  entered  into  by  a  predecessor  in  title  to  make  a 
lea^,  which,  if  granted,  would  have  been  binding  on  the  successors  in  title 
(and  by  the  Act  of  1890,  s.  6,  this  is  extended  to  a  lease  pursuant  to  a  con- 
tract by  any  predecessor  in  title)  ;  (2)  a  lease  for  giving  effect  to  a  covenant 
for  renewal,  the  performance  whereof  could  be  enforced  ;  and  (3),  a  lease  for 
confirming  a  previous  lease  which  is  voidable  or  void,  but  the  lease  must 
be  such  as  could  have  been  lawfully  granted  at  the  date  of  the  original 
lease. 

The  tenant  for  life  has  also  full  power  to  accept  with  or  without  considera- 
tion surrenders  of  leases  and  grant  new  leases  (s.  13). 

By  the  Act  of  1890,  s.  10  (substituted  for  s.  15  of  the  original  Act),  ''the 
principal  mansion-house  and  the  lands  usually  occupied  therewith,*'  are  not  to 
be  leased  without  the  consent  of  "  the  trustees  of  the  settlement "  or  an  order  of 
Court ;  see  as  to  this,  Vol.  I.,  p.  471.  As  to  a  lease  granting  rights  of  way 
which  are  detrimental  to  the  enjoyment  of  the  mansion,  see  Sytherland  v. 
Sutherland,  [1893]  3  Ch.  169.  By  s.  7,  a  lease  not  exceeding  twenty-one  yean 
at  rack-rent,  may,  where  the  tenant  is  not  made  dispunishable  for  waste, 
be  granted  without  giving  any  notice,  and  notwithstanding  that  there  are  no 
trustees  for  the  purposes  of  the  S.  L.  Acts,  by  writing  under  hand  only  if  the 
term  does  not  exceed  three  years  from  the  date.    See  37  Sol.  J.  76. 

The  tenant  for  life  is,  by  s.  20,  fully  empowered  to  execute  any  deed  for 
effecting  the  lease,  including  power  to  make  a  legal  lease  of  copyholds  or  lease- 
holds vested  in  trustees  (which  could  not  of  course  be  authorized  by  an  express 
power,  see  Vol.  I.,  p.  471,  note,  and  Vol.  II.,  p.  498)  ;  and  to  make,  vary  and 
rescind  contracts  for  leases,  s.  31. 

As  to  the  necessity  for  giving  notice  to  the  trustees  and  their  solicitor  of  any 
intended  exercise  of  the  statutory  powers  under  s.  45,  as  amended  by  the  Act  of 
1884,  s.  5,  and  the  Act  of  1890,  s.  7  (dispensing  with  the  necessity  for  notice  in 
the  case  of  ordinary  rack-rent  leases  for  not  exceeding  twenty-one  years)  ;  and 
the  desirability  of  excluding  such  necessity,  see  p.  299,  note,  Vol.  I.,  p.  475,  note. 

(a)  Where  there  is  a  limitation  to  tenants  in  common,  add,  "  or  of  any 

undivided  share  or  shares  thof."  If  the  deed  contains  several  leasing 
powers,  it  may  be  found  convenient  to  continue  from  this  point  as  foUows, 

"  to  exercise  over  the  whole  or  any  pt  of  the  same  premes  [or^ 
acedg  to  circes,  of  any  such  undivided  share  or  shares  thof]  the 
powers  follg,  that  is  to  say,  First,  a  power  to  demise,  &c.,  as  in 
the  text ;  Secondly,  a  power  to  demise,  &c." 

(ft)  Although  the  phrase  "  appt  by  way  of  lease  "  is  technically  mor& 
appropriate  where  the  lease  is  effected  by  appointment  of  the  us2,  the  word 
"  demise  "  is  here  used  as  being  more  convenient  and  free  from  any  material 
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exception  of  the  mansion-house  &  park  &  grounds,  &  any 
lands  usually  occupied  thrwith]  for  any  term  of  yrs  not 
exceedg  twenty-one  yrs,  to  take  effect  in  posson,  or  within  six 
calr  months  from  the  date  of  the  lease,  so  as  there  be  reserved 
in  every  such  lease  the  best  yrly  rent  or  rents  to  be  incident 
to  the  revon  that  can  be  reasbly  obtained,  [witht  takg  anythg 
in  the  nature  of  a  fine  or  prem,]  [or,  havg  regard  to  any  fine 
or  prem  wch  may  be  taken,  &  so  that  any  fine  or  prem  taken 
shl  be  pd  to  the  sd,  trees,  or  the  [survors  or]  survor  of  them, 
&  be  applied  as  if  the  same  had  arisen  from  a  sale  of  the  sd 
premes  (c)],  &  so  as  there  be  contd  in  every  such  lease  a 
Condon  of  re-entry  for  non-paymt  within  a  reasble  time,  to  be 
thrin  specified,  of  the  rent  or  rents  thby  reserved. 

LI.  And  it  is  hby  agbd,  that  it  shl  be  Iful  for  (d)  every  pson  The  same 
hby  made  tenant  for  life  of  the  sd  hds  &  premes  hby  settled,  there  are 
when  he  [or  she]  shl  be  entled  to  the  posson  or  rect  of  the  7.^^^, 

o  ,  hmitatioiis 

rents  &  profits  of  the  same  premes,  &  also  for  the  sd,  trees,  or  for  life 
the  [survors  or]  survor  of  them,  durg  the  minority  of  any  pson  J^jj  ^ 
who,  under  the  limons  hinbfe  contd,  if  of  full  age,  wd  be  entled,  fee. 
&c.,  continue  as  in  precedg  form. 

Lii.  And  also  (e)  to  demise  all  or  any  part  of  the  sd  hds  &  Power  to 

grant 

objection,  and  in  any  case  in  which  the  express  power  operates  under  the 
S.  L.  A.,  1882, 8.  57,  by  way  of  extension  of  the  statutory  powers,  the  latter  word 
is  Strictly  correct. 

(r)  If  desired,  add,  "  except  that  any  fine  or  prem  reced  on  the  Variation 
renewal  of  any  lease  wch  is  renewable  by  contract  or  custom  ^^^8  on 

shl  be  deemed  to  be  income  ;  "  there  seems  to  be  nothing  to  prevent  this  renewaL 
exception  being  extended  to  the  renewal  of  a  lease  under  the  statutory  power, 
notwithstanding  the  provision  in  the  8.  L.  A.,  1884,  s.  4,  that  fines  are  to  be 
capital,  as  this  would  be  an  extension  and  not  a  restriction,  of  the  rights  of  the 
tenant  for  life. 

(d)  Where  the  form  of  name  and  arms  clause  at  p.  589  is  used,  say  "  for   Variation 

every  pson  for  the  time  being  beneflly  entled  under  these  psnts  and'i^s 
to  the  posson  or  rect  of  the  rents  &  profits  of  the  hds  &  premes  clause. 
hby  settled  for  any  legal  or  equitable  este  of  freehd,  &  also  for 
the  sd,  treeSy  or  the  [survors  or]  survor  of  them,  durg  the 
minority  of  any  pson  who,  if  of  full  age,  wld  be  entled  as 
afsd,  &c." 

(^e)  If  the  form  given  above,  p.  616,  note  (a),  is  adopted,  this  will  run, 
"  And  Secondly,  &C."  if  it  should  be  necessary  to  make  a  new  com- 
mencement say, "  And  it  is  hby  further  agrd  that  it  shl  be  Iful 
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premes  hby  settled  to  any  pson  or  psons  ^ho  shl  improve  or 
covt  to  improve  the  same  within  three  yrs  from  the  date  cf  the 
lease  by  bldg  thron  any  new  house  or  bldg,  or  by  repairg,  addg 
to,  or  improvg  any  then  existg  house  or  bldg,  for  any  term  of 
yrs  not  exceedg  ninety-nine  yrs,  to  take  effect  in  posson,  or 

for  the  pson  or  psons  hinbfe  authorized  to  grt  leases  of  the  hds 
&  premes  hby  settled  to  demise,  &c." 

(a)  A  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  life  under 
the  8.  L.  A.,  1882,  may  under  s.  6  grant  building  leases,  including  leases 
of  easements,  &c.,  for  any  term  not  exceeding  ninety-nine  years.  The  general 
provisions  of  the  Act  as  to  the  terms  of  a  lease  (s.  7)  and  other  matters  relating 
to  the  leasing  powers  (ss.  12,  13,  19,  20,  and  31,  and  the  S.  L.  A.,  1890,  s,  10, 
repealing  and  replacing  s.  15  of  the  Act  of  1882),  which  are  stated  or  referred 
to  in  p.  615,  note,  apply  equally  to  building  leases. 

By  8.  8,  "  Every  building  lease  is  to  be  made  partly  in  consideration  of  the 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  or  some  other 
person,  having  erected,  improved,  or  repaired,  or  agreeing  to  erect,  improve  or 
repair  buildings,  or  having  executed,  or  agreeing  to  execute,  on  the  land  leased,"' 
an  improvement  authorized  by  the  Act  (s.  25)  for  or  in  connection  with 
building  purposes.  The  section  extends  to  the  case  where  the  lessee  agrees  to 
expend  a  specified  sum  on  the  improvements,  He  Danielle  [1^94]  3  Ch.  503. 
A  peppercorn  rent  or  a  nominal  or  other  rent,  less  than  the  rent  ultimately 
payable,  may  be  made  payable  for  the  first  five  years  or  any  less  part  of 
the  term. 

It  is  also  provided  (sub-s.  3)  that  where  the  land  is  contracted  to  be  leased  in 
lots  the  entire  rent  may  be  apportioned  in  any  manner,  save  that  the  rent 
reserved  by  any  lease  is  not  to  be  less  than  10«.,  nor  more  than  one-fifth  of  the 
full  annual  value  of  the  land  and  buildings  ;  and  the  total  rent  reserved  on  all 
the  leases  for  the  time  being  granted  is  not  to  be  less  than  the  total  rent, 
which,  in  oixier  that  the  leases  may  be  in  conformity  with  the  Act,  ought  to  be 
reserved  in  respect  of  the  whole  land  for  the  time,  being  leased. 

By  the  8.  L.  A.,  1889  (52  &  53  Vict.  c.  36),  a  building  lease  or  agreement 
made  under  the  powers  of  the  Act  of  1882,  may  contain  an  option  of  purchase, 
to  be  exercised  within  ten  years,  at  a  price  to  be  fixed  at  the  time  of  making 
the  lease  or  agreement. 

As  to  a  lease  for  artizans'  dwellings,  see  the  Housing  of  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  70),  s.  74,  substituted  for  s.  11  of  the  Housing  of  the 
Working  Classes  Act,  1886.  As  to  the  meaning  of  "  working  classes**  in  that 
enactment,  see  the  B.  L.  A.,  1890,  s.  18. 

By  the  S.  L.  A.,  1882,  s.  10,  the  Coart  is  empowered  where  the  custom 
of  any  district  so  requires,  or  there  would  otherwise  be  a  difficulty,  to  autho- 
rize the  tenant  for  life  either  generally  or  in  any  particular  case  to  make 
leases  or  grants  for  building  or  mining  purposes  of  the  settled  land  in  that 
district  for  any  longer  term  than  that  authorized  by  s.  6,  or  in  perpetuity,  at  fee 
farm  or  .other  rents  secured  by  condition  of  re-entry  or  otheiwise.  For  forms 
extending  the  statutory  power  in  this  respect  see  infra.  By  the  S.  L.  A, 
1890,  s.  9,  it  is  enacted  that  where,  on  a  grant  for  building  purposes  by  a 
tenant  for  life,  the  land  is  expressed  to  be  conveyed,  in  fee  simple  with  or 
subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent-charge,  the  reserva- 
tion shall  operate  to  create  a  rent-charge  in  fee  simple  issuing  out  of  the  land 
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within  six  cair  months  from  the  date  of  the  lease  (b),  so  as 
there  be  reserved  on  every  such  lease  the  best  yrly  rent  or 
rents  that  can  be  reasbly  obtd  [witht  takg  anythg  in  the 
nature  of  a  fine  or  prem,]  [or,  havg  regard,  &c.,  aa  inform  L.], 
but  so  that  durg  the  first  three  yrs  of  any  such  term  a  pepper- 
corn rent,  or  rent  smaller  than  that  payable  durg  the  residue 
of  such  term,  may  be  reserved :  And  so  as  there  be  contd  in 
every  such  lease  a  condon  of  re-entry  for  non-paymt  within  a 
reasble  time  to  be  thrin  specified  of  the  rent  or  rents  thby 
reserved,  &  so  as  the  lessee  or  lessees  do  exte  a  counterpt  thof, 
&  do  thby  covt  for  the  due  paymt  of  the  rent  or  rents  thby 
reserved,  but  so  that  the  exoii  of  the  lease  by  the  lessor  or 
lessors  shl  be  conclusive  evidcu  in  favour  of  all  psons  claimg 
under  the  lessee  or  lessees  of  the  due  exon  of  such  counterpt. 

Llli.  And  also  (c)    to   demise   all   or   any   of  the   mines,  Power  to 
quarries,  stones,  minis,  &  substces  in,  under,  or  upon  any  of  mining 
the  lands  hby  settled,  eir  with  or  witht  the  surface  of  such  !«*««*• 
lands  or  any  pt  thof,  &  eir   with  or  witht  any  messes,  bldgs,  for^J^yJI? 
land^easemts,  or  hds  convenient  to  be  held  with  the  same  sionary 

leases  (d). 

conveyed,  and  haying  incidental  thereto  all  powers  and  remedies  for  recovery 
thereof  conferred  by  s.  44  of  the  C.  A.,  1881,  and  the  rent-charge  so  created 
flhall  go  and  remain  to  the  uses,  &c.,  which  immediately  before  the  conveyance 
were  subsisting  with  respect  to  the  land  out  of  which  it  is  reserved  ;  see  as  to 
this,  Vol.  I.,  p.  562,  note. 

A  building  lease  under  the  ordinary  express  or  statutory  power  is  bad  without   As  to 
a  covenant  to  build,  and  if  bad  as  a  building  lease  cannot  be  valid  as  an  covenant 
ordinary  lease,  IlaUett  to  Afartin,  24  Ch,  D.  624.  ^  ^'^iW. 

As  to  the  appropriation  of  land  for  roads,  &c.,  see  s.  16,  and  ii^fra^  623. 

These  leasing  powers,  coupled  with  the  powers  of  s.  16,  as  to  laying  out  roads.   As  to 
Ac,  appear  to  be  su£Scient,  except  where  leases  for  longer  terms  or  grants  in   relying  on 
fee  on  chief  rent  are  customary  or  may  be  required ;  and  except  that  it  may  in   ^®  -A-ct. 
some  cases  be  desirable  to  exclude  the  restrictions  of  s.  8,  sub-s.  3. 

(d)  If  reversionary  leases  are  authorizeil,  insert  here,  "  or  for  any  term   Variation 

of  yrs,  to  commce  on  the  expiron  uf  any  then  existg  lease  of  the  Bionuy*^ 
hds  &  premes  comprd  in  such  revy  lease,  &  to  cease  at  any  time  leases, 
not  later  than  ninety-nine  yrs  from  the  commcemt  of  the  rovy 
lease." 

(c)  See  above,  p.  617,  note  («'). 

(rf)  A  tenant  for  life  under  the  Settled  Land  Act,  1882,  may  by  s.  6  grant  Power  to 

mining  leases,  including  leases  of  easements  or  other  rights  or  privileges  over  K^} 

the  settled  land,  for  any  term  not  exceeding  sixty  years.    As  to  the  general  ™^"*°8 

provisions  of  the  Act, applicable  to  mining  as  well  as  other  leases,  see  p.  614,  x^^^^^ 

note  (r).  S.  U 

By  s.  2  (10)  (iv.)  a  '*  mining  lease  "  is  a  lease  for  mining  purposes  or  purposes  Acts. 

Meaning 
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of  miuing 
lease. 


As  to 
rent,  &c. 


As  to 
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apart  from 
surface, 
&c. 

Applica- 
tion of 
rent. 


Variation 
for  rever- 
sionary 
leases. 


resply,  &  whether  the  same  shl  or  shl  not  have  been  prevsly 
opened  or  worked,  for  any  tenn  of  yrs  not  exceedg  sixty  yrs, 
to  take  effect  in  posson,  or  within  six  calr  months  from  the 
date  of  the  lease  (a),  with  such  liberties,  licences,  &  powers  for 
searchg  for,  workg,  gettg,  washg,  smeltg,  &  makg  merchantable 
the  sd  mines,  quarries,  stones,  minis,  &  substces  as  to  the  pson 
or  psons  exercisg  this  psnt  power  shl  seem  pper,  &  to  in«sert  in 

connected  therewith,  and  includes  a  grant  or  licence  for  mining  purposes  ;  and 
'*  mining  purposes "  include  the  sinking  and  searching  for,  winning,  working, 
getting,  making  merchantable,  converting  and  disposing  of,  &c.,  mines  and 
minerals  in  or  under  the  settled  land  or  any  other  land,  and  the  erecUofn  of 
buildings  and  execution  of  works  ;  and  "  mines  and  minerals "  include  all 
minerals  and  substances  in,  on  or  under  the  land,  whether  obtainable  by  under- 
ground or  surface  working,  and  whether  already  opened  or  in  work  or  not^ 

By  s.  2  (10)  (ii.)  rent  includes  yearly  or  other  rents  and  tolls,  duties,  royalties, 
or  other  reservations  by  the  acre,  or  the  ton,  or  otherwise ;  and  payment 
includes  delivery.  By  s.  9  (as  extended  by  the  Act  of  1890,  s.  8)  in  a  miniiig 
lease  the  rent  may  be  according  to  the  acreage  worked  or  the  quantities  of  any 
minerals  gotten,  made  merchantable,  converted,  or  disposed  of,  in  or  from  the 
settled  land  or  any  other  land,  or  any  facilities  given  in  that  behalf,  or  may 
vary  according  to  the  price  or  value  of  the  minerals  gotten,  or  any  of  them  (and 
such  price  may  be  (1)  the  saleable  value  ;  (2)  the  price  in  any  trade  or  market, 
price  list ;  (8)  determined  in  the  manner  prescribed  by  the  lease  ;  or  (4)  an 
average  price  during  a  specified  period)  ;  a  fixed  or  minimum  rent  may  be 
reserved,  with  or  without  an  average  clause  ;  and  a  lease  may  be  made  partly  in 
consideration  of  tne  lessee  having  executed  or  agreeing  to  execute  an  improve- 
ment authorised  by  the  Act  (s.  25)  for  mining  purposes. 

By  s.  17  a  mining  lease  may  be  either  of  land  with  or  without  an  exception 
or  reservation  of  all  or  any  of  the  mines  and  minerals,  or  of  any  mines  and 
minerals,  and  with  or  without  a  grant  or  reservation  of  powers  of  working, 
way  leaves  or  rights  of  way,  rights  of  water  and  drainage,  and  other  powers^ 
easements,  and  rights  for  mining  purposes  in  relation  to  the  settled  land  or  any 
other  land. 

By  8.  11  (unless  a  contrary  intention  is  expressed,  as  to  which  see  JU  Dnkc 
of  Nevocagtle^  24  Ch.  D.  129),  three-fourths  of  the  rent  where  the  tenant  for  life 
is  impeachable  for  waste  In  respect  of  minerals  and  otherwise  one  fourth  part 
thereof  is  to  be  set  aside  as  capital,  and  the  residue  applied  as  rents  and  profits. 
This  does  not  apply  to  a  mining  leaAe  for  giving  effect  to  a  contract  entered  into 
by  a  predecessor  who  was  absolute  owner  :  Be  KemeyX'Tynte^  [1892]  2  Ch.  211. 
A  tenant  for  life  of  the  proceeds  of  a  sale  under  a  trust  for  sale  and  entitled  to 
the  rents  till  sale  must  set  aside  three  fourth  parts  of  the  mineral  rents  under 
a  lease  of  unopened  mines  ;  Re  Ridge^  31  Ch.  D.  504. 

As  to  the  power  of  the  Court  to  authorize  leases  or  grants  for  longer  terms  or 
in  perpetuity  for  mining  purposes,  see  s.  10,  p.  618,  note. 

(a)  If  reversionary  leases  are  authorized,  insert  here,  "  or  for  any  term 

of  yrs  to  commce  on  the  expiron  of  any  then  existg  lease  of 
the  hds  &  premes  comprd  in  such  revy  or  extended  lease,  & 
to  cease  at  any  time  not  later  than  sixty  yrs  from  the 
commcemt  of  such  last- men td  lease." 
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any  such  lease  powers  of  instroke  &  outstroke,  &  an  average 
clause  enablg  short  workgs  in  any  one  yr  to  be  made  up  in  the 
^ol\g  yr  or  yrs  witht  paying  any  royalty  for  the  same,  &  power 
to  refer  disputes  arisg  thrunder  to  arbitron,  &  any  other  clauses 
or  provons  wch  may  appear  to  the  pson  or  psons  exercisg  this 
power  to  be  necy  or  pper,  but  so  that  there  be  reserved  on 
every  such  lease  the  best  rent  or  rents,  renders,  royalties,  & 
reaervons  by  the  ton,  acre,  or  orwise,  &  if  thought  pper  variable 
in  amt  accdg  to  the  minis  or  substces  actually  got  or  made 
merchantable  or  sold,  or  the  acreage  worked,  [witht  takg  anythg 
in  the  nature  of  a  fine  or  premium,]  [or,  havg  regard,  &c.,  as  in 
form  L.],  &  so  as  there  be  contd  in  every  such  le&se  a  condon  of 
re-entry  for  non-paymt  or  non-delivery,  within  reasble  times  to 
be  thrin  specified,  of  the  rent  or  rents,  renders,  royalties,  & 
reservons  thby  reserved,  &  so  as  the  lessee  or  lessees  do  exte  a 
counterpt  thof,  &  do  thby  covt  for  the  due  paymt  or  delivery  of 
the  rents,  renders,  royalties,  &  reservons  thby  reserved,  [but  so 
that  the  exon  of  the  lease,  &c.,  as  in  lastforrn]- 

Liv.  And  also  (c)  to  grt  way-leaves,  water- leaves,  &  other  Power  to 
easemts,  rts,  or  privileges  of  any  nature  over  the  hds  &  premes  ^1^  of 
hby  settled,  or  any  pt  thof,  for  any  term  of  yrs  not  exceedg  owenaeuts 
ninety-nine  yrs,  to  take  effect  in  posson,  or  within   six   calr 
months  from  the  date  of  the  grt  {d),  upon  such  condons  as  may 
be  thought  pper,  [but  so  that  nothg  in  the  nature  of  a  fine  or 
premium  be  taken  for  the  same,]  [or,  havg  regard  to  any  fine 
or  premium,  &c.,  as  in  form  L.]. 

LV.  And  also  (c)  to  make  allowces  to,  &  arrangemts  with  Power  to 
tenants,  &  to  condone,  and  to  grant  licenses  to  commit,  breaches  ^^nders 
of  covnt,  &  to  accept  a  surrender  of  any  lease  or  tenancy  for  the  o^  !<»««» 

(&)  Leases  of  easements  may  be  granted  under  the  S.  L.  A.,  1882,  s.  6,  for   As  to 
a  term  not  exceeding  ninety-nine  years  for  a  building  lease,  sixty  years  for  a   ^^^^^  of 
mining  lease,  and  twenty-one  years  in  the  case  of  any  other  lease ;  see  also  as  to   ^^Q^^i^" 
casements  in  connection  with  mining  purposes,  s.  17,  p.  620,  note.  S  L.  A 

(c)  See  p.  617,  note  (e), 

(d)  If  reversionary  leases  are  authorized  insert  here,  "  or  for  any  term  of  Variation 

yrs  to  commce  on  the  expiron  of  any  then  existg  lease  of  such  ^?J  ^^^^' 
easemt,  rt  or  privilege,  or  of  the  hds  over  wch  the  same  is  grted  leases, 
by  such  revy  or  extended  lease,  &  to  cease  at  any  time  not 
later  than  ninety-nine  yrs  from  the  commcemt  of  such  last- 
mentd  lease." 
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tinie  being  aflFectg  the  whole  or  any  pt  of  the  hds  &  premes 
hby  settled,  &  so  that  if  any  lease  shl  be  grted  under  any  of 
the  powers  hinbfe  contd  on  the  surrender  of  a  then  existg  or 
prior  lease  or  tenancy,  the  value  of  the  intt  surrendered  or  the 
tenant-rt  or  claim  to  compenson  for  improvemts  or  orwise  in 
respt  of  such  lease  or  tenancy,  may  be  taken  into  acct  in  fixg 
the  rent  &  other  terms  of  the  new  lease. 

LVi.  And  also  (c)  to  grt  in  fee  simple  any  pt  or  pts  of  the 
sd  hds  &  premes  hby  settled  to  any  pson  or  psons  who  shl  erect 
any  new  bldgs  thron,  or  rebuild,  repair,  or  improve  any  then 
existg  bldg  thron,  or  in  any  other  mner  substantially  improve 
the  same,  &  permanently  improve  the  value  thof,  or  shl  covt  or 
agree  so  to  do  within  such  a  specified  time  after  the  date  of  the 
gtt  as  shl  in  each  case  be  deemed  reasble,  togr  with  any  such 
liberties,  powers,  easemts,  &  rts,  &  subjt  to  any  such  exceptions^ 
reservons,  restrons,  obligons,  covts,  &  condons  as  the  pson  or 
psons  exercisg  this  power  shl  think  expedient,  so  as  in  any  such 
grt  there  be  reserved  &  made  payable  in  perpetuity  out  of  the 
premes  thby  grted,  to  such  uses  upon  such  trusts  &  subjt  to 
such  powei*s  &  provons  as  the  premes  thby  grted  would  have 
stood  limd  &  subjt  to  under  these  psnts  if  such  grt  had  not  been 


Powers  of 
Settled 
Lnnd  Act 
as  to  sur- 
renders of 
leases. 


Provisions 
of  Agri- 
cultiural 
Holdings 
Act. 


(a)  The  S.  L.  A.,  1S82,  by  s.  13,  gives  to  the  tenant  for  life  power  to  aoo^t, 
with  or  without  consideration,  a  surrender  of  any  lease  in  respect  of  the  whole 
or  any  part  of  the  land  leased,  with  or  without  an  exception  of  all  or  any  of 
the  mines  and  minerals,  or  in  respect  of  mines  and  minerals,  or  any  of  them  ; 
and  on  a  surrender  of  part  only  of  the  land  or  mines  and  minerals  leased  to 
apportion  the  rent ;  and  to  make  a  new  lease  of  the  land  or  mines  and  minerals 
surrendered,  or  of  any  part  thereof,  which  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  any  apportioned  or  other  rent ;  and  the 
value  of  the  lessee's  interest  in  the  lease  surrendered  may  be  taken  into  aooonnt 
in  determining  the  amount  of  the  rent,  and  of  any  fine,  and  the  covenants  and 
provisions  of  the  new  lease;  but  the  new  lease  must  be  in  conformity  with 
the  Act. 

The  Agricultural  Holdings  (England)  Act,  1883,  s.  43,  makes  it  unneoessaiy 
in  making  a  lease  to  an  existing  tenant  under  a  power  requiring  the  best  rent 
to  be  reserved,  to  take  into  account  against  the  tenant  the  increase  in  the  valne 
of  the  holding  arising  from  improvements  made  by  him. 

As  to  the  liability  to  an  outgoing  tenant  for  improvements  as  between  tenant 
for  life  and  remainderman,  see  Mansel  v.  yorton^  22  Ch.  D.  769. 

(h)  This  power,  which  would  often  be  required  in  some  districts,  such 
Manchester,  is  not  given  by  the  S.  L.  A.,  1882,  without  an  order  of  Court  (i 
B.  10,  p.  618,  note).  The  8.  L.  A.,  1890,  s.  9,  does  not  affect  this  restriction,  bnt 
only  defines  the  effect  and  operation  of  such  grants  when  made,  and  the  devolu- 
tion of  the  rent-charge,  see  p.  618,  note. 

(e)  See  p.  617,  note  (c)? 
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made,  the  best  yrly  rent  or  rents  eir  uniform  or  not  wch  can  be 
reasbly  obtd  [witht  takg  anythg  in  the  nature  of  a  fine  or  pre- 
mium], [or,havg  regard  to  any  fine  or  premium  wch  may  be  taken, 
&  so  that  any  fine  or  premium  shl  be  pd,  &c.,  as  in  form  L.]  &  so 
that  a  peppercorn  or  other  nominal  rent  may  be  made  payable 
durg  all  or  any  pt  of  the  first  five  years  [&  so  as  there  be  contd 
in  every  such  grt  a  power  of  entry  &  rect  of  rents  &  profits  in 
case  of  non-paymt  within  a  reasble  time,  to  be  thrin  specified, 
of  the  rent  or  rents  thby  reserved  (d)  ],  &  so  as  every  grantee 
do  exte  a  duplicate  or  counterpt  of  the  grt,  &  do  thby  covt  for 
the  due  paymt  of  the  rent  or  rents  thby  reserved  ;  And  also  And  to 
to  gii;  in  fee  simple  to  any  pson  or  psons  who  shl  be  entled  to  fSto^inK 
any  land  under  any  such  grt,  any  addonal  plot  or  plots  of  land  plots  as 

of  not  greater  yrly  value  than  £ in  each  case,  adjoing  or  ^^^*"*' 

contiguous  to  the  land  to  wch  such  pson  or  psons  shl  be  so 
entled  as  afsd,  &  suitable  to  be  held  thwith  or  with  any  bldg 
thron,  as  a  garden,  pleasure  gi'ound,  or  other  accomodon  or 
convenice,  witht  requirg  the  grantee  to  build  upon  or  orwise 
improve  such  addonal  plot  of  land,  so  that  the  rent  to  be 
reserved  in  every  such  grt  of  an  addonal  plot  of  land  shl  be 
made  payable  not  only  out  of  such  addonal  plot,  but  also  out 
of  the  land  to  wch  the  same  shl  be  adjoing  or  contiguous  as 
afsd,  &  the  bldgs  thron,  &  so  that  in  all  respts  save  as  afsd, 
every  such  grt  of  an  addonal  plot  of  land  shl  be  made  subjt  to 
the  same  condons  as  a  grt  under  the  power  lastly  hinbfe  contd  ; 
And  further,  that  the  pson  or  psons  for  the  time  being  entled  To  take 
as  afsd,  may  accept  &  take  reconvces  of  any  hds  wch  shl  have  ^q^^^' 
been  grted  in  exercise  of  the  sd  power,  such  reconvces  to  be  made 
to  enure  to  the  uses,  upon  the  tnists,  &  subjt  to  the  powers  & 
provons  hby  decld  &  contd  concerng  the  hds  to  be  reconveyed. 

LVii.  And  ai^o  (/)  to  appropriate  &  lay  out,  or  to  authorize  Power  to 
the  lessee  or  lessees,  or  grtee  or  grtees  in  any  lease  or  grt  in  fee  ^^^^^ 
made  under  any  of  the  powers  of  these  psnts  or  the  Settled  for  build- 


ing («). 


(d)  The  part  in  this  bracket  maj  be  omitted,  see  the  C.  A.,  1S81,  s.  44 ; 
8.  L.  A.,  1890,  B.  9. 

(e)  The  S.  L.  A.,  1882,  8.  16,  provides  that  on  or  in  connection  with  a  PioYisions 
sale  or  grant  for  building  purposes  or  a  building  lease,  the  tenant  for  life,  for  of  S.  L.  A. 
the  general  benefit  of  the  residents  on  the  settled  land,  or  any  part  thereof  (i.)  *«  to  lay- 
may  cause  or  require  any  parts  of  the  land  to  be  appropriated  and  laid  out  for  "^^'^V 

(/)  See  p.  617,  note  (e). 
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Land  Acts,  1882  to  1890,  to  appropriate  &  lay  out  any  pt  or  pts 
of  the  hds  &  pr ernes  hby  settled  [other  than  &  except,  &c.,]  as 
sites  for,  &  to  erect,  build,  &  make  thron  at  the  cost  of  the 
trust  este,  or  to  authorize  any  such  lessee  or  lessees  as  afsd, 
to  erect,  build,  &  make  thron,  any  churches,  chapels,  schools, 
houses,  or  other  bldgs,  parks,  squares,  gardens,  or  other  open 
spaces,  roads,  paths,  sewera,  drains,  water-courses,  water-works, 
water-pipes,  gas-works,  gas-pipes,  electric  power  or  light  works, 
or  any  other  works  wch  may  tend  to  the  adapton,  improvemt, 
or  developmt  of  the  hds  hby  settled,  or  any  pt  or  pts  thof,  as  a 
bldg  este,  &  eir  to  dedicate  the  same  to  the  public  or  to  convey 
or  demise  the  same  in  fee  simple  or  for  any  term  of  yrs  to  any 
corporon  or  public  body  or  authority  for  any  pposes  for  wch 
they  are  or  may  be  authorized  to  accept  the  same,  or  to  any 
psons  as  trees  upon  any  trusts  to  be  decid  concerng  the  same 
for  the  public  or  for  the  residents  on  or  lessees  of  the  hds  & 
premes  hby  settled,  or  any  pt  or  pts  thof,  or  the  residents  on 
or  owners  of  any  adjoing  ppty,  or  to  demise  the  same  to  any 
such  lessee  or  lessees  as  afsd,  &  so  that  any  such  convce  or 
demise  may  be  made  eir  gratuitously  or  for  such  conson  in 


As  to 
extending 
statutory 
X>owers. 


streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  for  the  use, 
gratuitously  or  on  payment,  of  the  public  or  of  individuals,  with  sewers,  drains, 
watercourses,  fencing,  paving,  or  other  works  necessary  or  proper  in  connection 
therewith,  and  (ii.)  may  provide  that  the  parts  so  appropriated  shall  be  con- 
veyed to  or  vested  in  the  trustees  of  the  settlement,  or  other  trustees,  or  any 
company  or  public  body,  on  trust  or  subject  to  provisions  for  securing  the 
continued  appropriation  thereof  to  the  purposes  aforesaid,  and  the  continued 
repair  or  maintenance  of  streets  and  other  places  and  works  aforesaid,  with  or 
without  provision  for  appointment  of  new  trustees  when  required  ;  and  C^i-) 
may  execute  any  general  or  other  deed  necessary  or  proper  for  giving  effect  to 
the  above  provisions  (which  may  be  enrolled  in  the  central  office  of  the 
Supreme  Court),  and  thereby  declare  the  mode,  terms,  and  conditions  of  the 
appropriation,  and  the  manner  in  which  and  the  persons  by  whom  the  benefit 
thereof  is  to  be  enjoyed,  and  the  nature  and  extent  of  the  privileges  and 
conveniences  granted. 

These  statutory  powers  are  probably  sufficient  for  ordinary  purposes,  but  the 
clause  in  the  text  extends  to  other  matters  not  provided  for  by  the  Act.  It 
seems  that  any  expenditure  in  making  roads,  &c.,  in  connection  with  the 
conversion  of  the  land  into  building  land,  being  among  the  improvements 
specified  in  the  S.  L.  A.,  1882,  s.  25  (xvii.)  could  not  be  made  under  the  Act 
except  in  accordance  with  s.  26 ;  but  this  expenditure  is  authorized  by  the 
clause  in  the  text. 

The  power  in  the  text  may  be  extended  to  otaer  matters  provided  for  by 
clause  xcv.,  p.  643  ;  and  may  be  given  to  the  donee  of  the  statutory  powers  by 
way  oC  extension  of  such  powers,  see  p.  571,  note,  and  form  xci. 
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tnoy,  eir  ia  gross  to  be  reced  by  the  sd  trees  or  tree,  &  applied 
as  if  the  same  had  arisen  from  a  sale  of  the  sd  premes,  or  by 
vay  of  rent  to  be  reced  by  the  pson  or  psons  for  the  time  being 
•entled  to  the  rents  &  profits  of  the  sd  premes,  or  in  land, 
-easemts,  rts,  or  hds  to  be  conveyed  or  assured  to  the  uses  or 
tipon  the  trusts  of  these  psnts  as  if  the  same  had  been  pchased 
with  mdys  arisg  from  a  sale  of  the  sd  premes,  or  orwise  to  be 
annexed  in  enjoy mt  to  the  hds  for  the  time  being  settled  to  the 
"uses  of  these  psnts,  or  some  pt  or  pts  thof,  or  ptly  for  one  or 
ptly  for  any  other  of  such  coosons,  &  with  such  reservons  & 
xestrons  &  genlly  upon  such  terms  as  the  pson  or  psons  exercisg 
this  power  shI  think  fit. 

LViiL  And  also  at  any  time  by  deed  eir  with  or  witht  conson  Power  to 
in  moy  or  orwise  to  rele,  waive,  or  modify  eir  absolutely  or  orwise  covenanta 
any  covts,  provons,  or  condons  contd  in  any  instrumt  creatg  a  ^'^  *  ^®*®® 
ireehd  or  leasehd   rent-chge  or  in   a   lease,  if  eir  such  rent-  in  fee  at 
chge  or  the  land  chged  therewith,  or  if  the  hds  comprd  in  &  rent7a) 
demised  by  such  lease,  shl  eir  durg  the  term  thby  grted  or  in  and  to 
revon  expectant  on  the  determon  of  such  term  be  subjt  to  the  ronts  or**^ 
then  subsistg  uses  or  trusts  of  these  psnts  &  to  rele  eir  wholly  ^?"** 
or  partially  any  such  rent-chge  or  the  rent  reserved  by  any  such 
lease  &  to  agree  for  the  apportionmt  of  any  such  rent-chge  or 
rent  so  that  each  apportioned  pt  thof  shl  thenceforth  be  payable 
exclusively  out  of  or  in  respt  of  pt  of  the  hds  subjt  thto  &  so 
that  the  costs,  powers  or  remedies  for  securg  such  rent-chge  or 
rent  shl  be  apportioned  &  made  applicable  exclusively  to  the 
sevl  pts  of  the  sd  hds  out  of  wch  the  sd  apportioned  pts  are 
thenceforth  to  be  payable.     And  also  to  make  such  provons  in 
any  grt  at  a  rent-chge  or  in  any  lease  for  the  apportionmt  of 
the  rent-chge  or  rent   thby  reserved  &  for  releasg  waivg  or 
modifyg  covts  provons  or  condons  contd  in  any  instrumt  creatg 
a  freehd  or  leasehd  rent  or  in  a  lease,  or  releasg  or  apportiong 
rent-chges  or  rents,  as  may  be  thought  fit.     And  it  is  hby  aqrd 
that  any  gross  sum  of  moy  formg  the  whole  or  any  pt  of  the 
conson  for  any  such  rele,  waiver,  modificon  or  apportionmt  as  afsd 

(a)  VHiere  in  the  case  of  a  lease  or  grant  in  fee  under  a  statutory  (see  As  to 

S.  L.  A.,  1882,  8. 10  ;  8.  L.  A.,  1890,  s.  9)  or  other  power  the  building  covenants  Po^er  to 

form  part  of  the  consideration  for  and  are  necessary  to  uhe  validity  of  the  lease  F^  -^^ 

or  grant  (see  Hallett  to  Martin,  24  Ch.  D.  624) ;  they  could  not  of  course  be  ©ove-^^*^ 

▼mlidly  released  except  under  a  power  in  the  settlement.  nants. 

K.E. — VOU  II.  40 
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Power  to 
enter  into 
contracts 
for  leaaee, 
kc.  (a). 


Power  to 
accept 
leases  of 
easements 

(c). 


shl  be  pd  to  the  sd  trees  or  tree  &  shl  be  held  by  them  or  him 
upon  &  for  the  same  trusts  &  pposes  as  if  it  bad  been  capl  moys 
arisg  from  a  sale  of  the  hds  hby  settled  so  that  the  same  shl  be 
deemed,  continue  as  at  p.  571,  notej  &  that  any  rent-chge 
or  rent  formg  the  whole  or  pt  of  such  conson  wch  shl  not  be 
incident  to  the  revon  in  any  hds  for  the  time  being  subjt  to  the 
uses  or  trusts  of  this  settle mt  shl  be  assured  upon  with  &  subjt 
to  such  of  the  uses,  trusts,  powers  &  provons  hrin  decld  concemg 
the  freehd  hds  hby  settled  as  shl  be  subsistg  &  capable  of  takg 
eflTect,  but  so  that  any  leasehd  rent-chge  shl  not  vest  absolutely 
in  any  pson  hby  made  tenant  in  tail  [male  or  in  tail]  by  pchase 
unless  he  [or  she]  shl  attn  the  age  of  twenty-one  yrs,  but  on  his 
[or  her]  death  under  that  age  shl  go  &  devolve  as  if  the  same 
had  been  freehds  of  inhance  hby  settled. 

Lix.  And  also  (6)  to  ent^r  into,  alter,  vary,  &  rescind  agrmts 
for  or  in  relon  to  the  exercise  of  the  sevl  powers  hinbfe  contd  of 
leasg  [&  makg  gi'ts  in  fee  of]  the  hds  &  premes  hby  settled,  [or 
of  easemts  &  other  rts  over  the  same,]  &  to  agree  for  the 
apportionmt  of  an  entire  rent  betn  different  pts  of  the  ppty  to 
be  leased  [or  grted,]  &  so  that,  on  such  apportionmt  being 
made,  the  requiremt  that  the  best  yrly  rent  or  rents  be  reserved 
[havg  regard  to  any  fine  or  premium  taken]  as  afsd  shl  apply 
to  the  aggregate  of  the  rents  reserved  by  the  leases  or  grts,  & 
not  to  the  rent  resei'ved  by  any  one  lease  or  grt,  but  no  lease  to 
be  grted  in  psuance  of  any  such  agrmt  shl  be  grted  for  a  longer 
term  than  could  have  been  gited  if  such  lease  had  been  grted  at 
the  date  of  such  agrmt. 

LX.  And  also  (6)  to  accept  leases  of  any  lands  or  hds,  or  of 
easemts,  rts,  or  privileges  of  any  nature  to  be  held  with  or 
annexed  in  enjoymt  to  the  hds  &  premes  hby  settled,  or  for  the 
time  being  subjt  to  the  subsistg  uses  or  trusts  of  these  psnts,  or 
any  pt  thof,  for  such  periods  or  duron,  &  upon  such  terms  &; 
Condons  as  the  pson  or  psons  exercisg  this  psnt  power  shl  think 
fit,  &  so  that  any  such  lease  shl  be  grted  to  the  sd  trees  or  tree, 
or  if  grted  to  any  other  pson  or  psons,  shl  be  assned  to  the  sd 
trees  or  tree,  &  the  premes  thrin  comprd  shl,  so  far  as  the 

(a)  As  to  the  powers  given  by  the  S.  L.  A.,  1882,  of  entering  into,  varying  and 
rescinding  contracts,  see  b.  SI. 

(>)  See  p.  617,  note  («). 

(e)  This  power,  which  is  not  given  by  the  S.  L.  A.,  1882,  may  be  occasionally 
useful  on  mining  estates. 
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tenure  or  nature  thof  will  admit,  be  subjt  to  the  same  uses, 
trusts,  powers,  &  provons  as  the  hds  with  or  in  connon  witli 
wch  the  same  shl  be  helil,  except  that  the  same  shl  be  subjt  to 
the  like  provons  as  to  the  absolute  vestg  &  devolon  thof  as  the 
hds  held  by  leases  for  yrs  hby  settled  [to  be  pchased  with  moys 
arisg  from  a  sale  of  the  hds  hby  settled]  ;  And  the  rents 
reserved  by  any  such  lease  shl  be  p'i,  &  the  pson  or  psons  in 
whose  name  or  names  such  lease  shl  be  taken  shl  be  indemnified 
in  respt  of  such  rents  &  the  covts  thrin  contd,  out  of  the  rents 
&  profits  of  the  piemes  hby  settled,  or  for  the  time  being  subjt 
as  afsd. 

LXi.  And  also  (e)  to  grt  to  any  copyholder  or  customary  Power  to 
tenant  of  any  manor  for  the  time  being  subjt  to  the  subsistg  ^^ces 
uses  of  these  psnts,  licence  in   writg  to  build  upon  or  orwise  to  copy- 
improve  his  tenemt,  or  any  pt  of  the  waste  of  the  sd  manor,  &  (^). 
to  make  roads  or  streets  in,  through,  or  upon  the  same,  &  to 
annex  the  same  or  any  pt  thof  to  adjacent  ground    for  the 
ppose  of  improvemt,  &  to  pull  down  any  of  the  messes  or  bldgs 
wch  now  are  or  hrafter  shl  be  on  such  tenemt,  &  to  demise  all 
or  any  pt  of  such  tenemt  or  of  such  waste  for  any  term  of  yrs 
not  exceedg  twenty-one  yrs,  or  for  bldg,  improvg,  or  repairg 
pposes,   not   exceedg    [ninety-nine]   yrs,  to  commce   from   or 
within  six  calr  months  from  the  grantg  of  such  licence,  or  for 
any  one  or  more  of  the  pposes  afsd  :  And  also  to  fix  the  annl 
value  durg  the  term  mentd  in  such  licence,  whron   fines,  fees, 
&  other  annl  puymts  are  to  be  assessed,  or  the  amt  of  sucli 
fines,   fees,   or  paymts,  &  so   that  every  such  licence  shl  be 
entered  on  the  court  rolls  of  the  manor. 

LXIL  And  it  is  hby  agrd  that  it  shl  be  Iful  for  the  sd,  trees,  Com- 

or  the  [survors  or]  survor  of  them,  durg  the  life  of  the  sd  meSrof 

,  with  his  consent  in   writg,  &  after  his  dece,  &  durg  the  po^ei-aof 

minority  of  any  pson  who,  if  of  full  age,  wd  for  the  time  being  exchaDge, 

be  entled  to  the  posson  or  rect  of  the  rents  &  profits  of  the  hds  ^jj?*"* 

&  premes  hby  settled  [or  of  any  undivided  share  or  shares  fwrtitioii, 
Ac.,  in  an 

(d)  A  tenant  for  life  nnder  the  S.  L.  A.,  1882,  may  by  s.  14  grant  to  a  copy-  Power  in 

bolder  a  licence  to  make  such  lease  as  the  tenant  for  life  is  by  the  Act  enabled  S.  L.  A. 

to  grant  of  freeholds ;  the  licence  may  fix  the  annual  valae  whereon  fines,  JP  grant 

fees,  or  other  cnstomary  payments  are  to  be  assessed,  or  the  amounts  of  such  j^^'^^^ 

fines,  fees,  or  payments,  and  is  to  be  entered  on  the  court  rolls.  holdws" 

(«)  See  p.  617.  note  (<?). 
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ordinaiy 
strict  set- 
tlement on 
marriage 
(a). 

Powers  of 
sale, 
enfran- 
chisement, 
exchange, 
and  par- 
tition in 
S.  L.  Actis. 


Subsi- 
diary pro- 
risious. 


Aa  to 
sales,  &c., 
of  surface 
and 

miuerals 
apart 


As  to 

ease- 

mentt. 

As  to 

incnm- 

lirancen. 


thof  (6)]  at  the  dlscroD  of  the  sd  trees  or  tree  for  the  time  being, 
to,  &c.  (c). 


(a)  By  the  S.  L.  A.,  1882,  s.  3,  a  tenant  for  life  (including  any  other 
limited  owner  having  the  powers  of  one)  is  empowered :  —  1.  To  sell  the 
settled  land  (which  includes  incorporeal  hereditamentSi  see  a.  2)  or  any  easement 
right  or  privilege  over  or  in  relation  to  the  same.  This  it  is  conceived  not  only 
authorizes  the  creation  by  way  of  sale  of  any  easement  or  right  over  the  settled 
land  for  the  benefit  of  adjoining  land,  but  also  the  release,  by  way  of  sale,  of  an 
existing  easement  or  right  over  adjoining  land  held  with  and  forming  part  of 
the  settled  land.  2.  Where  the  settlement  comprises  a  manor,  to  sell  the 
seigniory  of  any  freehold  land  or  enfranchise  any  copyhold  or  customary  land 
within  the  manor,  with  or  without  an  exception,  or  reservation  of  all  or  any  of 
the  minerals,  or  any  rights  relative  to  mining  purposes.  An  enfranchiaement 
may  be  made  with  or  without  a  re-grant  of  any  right  of  common  or  other  right 
or  easement.  S.  To  exchange  the  settled  land  for  other  land.  Land  in  England 
is  not  to  be  exchanged  for  land  out  of-  England.  4.  Where  the  settlement 
•comprises  an  undivided  share  or  under  the  settlement  the  land  has  come  to  be 
held  in  undivided  shares,  to  concur  in  making  partition ;  and  money  may  be  paid  or 
received  for  equality  of  exchange  or  partition.  By  s.  18,  any  money  so  required 
may  be  raised  by  the  tenant  for  life  by  mortgage. 

By  8. 4,  the  sale  must  be  at  the  best  price  and  the  exchange  ojr  partition  for  the 
best  consideration  in  land  or  in  land  and  money  that  can  reasonably  be  obtained  : 
and  the  Act  gives  the  usual  subsidiary  powers ;  and  on  a  sale,  exchange,  or  partition 
authorises  the  making  of  reservations  or  imposition  of  restrictions  "  with  respect 
to  building  on  or  other  user  of  land,  or  mines  or  minerals,  or  the  more  beneficial 
working  thereof,  or  any  other  thing,  to  be  made  binding  by  covenant,  condition, 
or  otherwise  on  the  tenant  for  life  and  the  settled  land  or  any  part  thereof,  or 
on  the  other  party  and  any  land  sold  or  given  in  exchange  or  on  partition 
to  him." 

By  8. 17,  a  sale,  exchange,  or  partition  may  be  made  of  land  with  an  exception 
or  reservation  of  aU  or  any  of  the  mines  and  minerals,  or  vice  vertd,  and  with  or 
without  a  grant  or  reservation  of  powers  of  working,  wayleaves,  or  other  ease- 
ments or  rights  for  or  connected  with  mining  purposes  in  relation  to  the  settled 
land  or  any  other  land.  Under  the  previous  law  this  could  not  be  done 
without  an  express  power  or  the  sanction  of  the  Court,  which  can  now  be 
obtained  under  the  T.  A.,  1893,  s.  44  (as  amended  by  the  T.  A.,  1894,  a.  3),  or 
the  Settled  Estates  Act,  1877,  s.  19. 

Although  the  power  of  creating  easements  and  other  rights  conferred  by  a.  17 
is  confined  to  mining  purposes,  a  wider  power  for  that  purpose  in  the  case  of 
sales  is  conferred  by  s.  3  ;  and  by  the  Act  of  1890,  s.  6,  an  equally  wide  power 
is  given  on  an  exchange  or  partition. 

Power  is  also  given  on  a  sale,  exchange,  or  partition  to  shift  incumbrances, 


(&)  The  words  in  brackets  to  be  inserted  where  there  is  a  limitation  to  tenants 
in  common.    See  the  provision  in  form  Lxxvi.,  as  to  this  case. 

(^)  If  there  are  several  powers  given  to  the  trustees,  it  may  be  convenient  to 

continue  as   follows,  "  to  exercise  the  powers  foUg  (that  is  to  say), 
First,  a  power  to,  &c. ;  Secondli?,  a  power,  &c." 
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LXiii.  And  it  is  hby  aqrd,  that  it  shl  be  Iful  for  the  sd,  trees,  The  same 

w}i6r6 

or  the  [survors  or]  survor  of  them,  durg  the  life  of  any  psoa  (d)  there  are 


with  the  consent  of  the  incumbrancer,  to  other  parts  of  the  settled  land,  b.  6, 
and  see  s.  24  (4,  5,  6). 

By  8. 10  of  the  Amending  Act  of  1890  (substituted  for  s.  15  of  the  original   ^^  ^q 
Act)  the  principal  mansion-house  and  the  lands  usually  occupied  therewith  are   mansion, 
not  to  be  sold  or  exchanged  without  the  consent  of  the  trustees  or  an  order  of   &c. 
Court ;  see  Vol.  I.,  p.  471,  note. 

By  the  S.  L.  A.,  1882,  s.  19,  the  tenant  for  life  of  an  undiyided  share  may   ^g  ^o  nn- 
concur  with  the  owner  of  or  person  having  power  of  disposition  over  any  other   divided 
undivided  share  tor  any  purposes  of  the  Act ;  see  Vol.  I.,  p.  470,  notd.  share. 

The  tenant  for  life  is  by  s.  20  invested  with  full  powers  of  executing  fcon-   As  to  con- 
veyances to  effect  any  sale  or  other  disposition :  see  Vol.  I.,  p.  471,  note.  veyances. 

As  to  laying  out  roads,  &c.,  on  a  sale  for  building  purposes,  see  s.  16,  and   Laying 
p.  623,  note  (e}.  out  roads, 

As  to  the  investment  of  sale  or  other  capital  moneys,  see  Vol.  I.,  p.  473,  note.   ^^' 

Power  is  given  by  s.  31  to  a  tenant  for  life  to  enter  into,  vary,  and  rescind   j^g  to 
contracts  for  any  of  the  purposes  of  the  Act,  which  are  to  be  binding  on  and  contracts, 
enure  for  the  benefit  of  his  successors  in  title. 

As  to  the  general  provisions  of  the  Act,  see  Vol.  I.,  p.  467,  note  ;  above,  p.  570, 
note ;  as  to  the  inutility  of  inserting  express  powers  which  Would  be  merely 
concurrent  with  the  statutory  powers,  and  as  to  extending  the  statutory 
powers,  see  p.  572,  note.  The  consent  of  the  tenant  for  life  is  usually  required 
to  the  exercise  of  the  express  powers  of  sale,  &c.,  which  is  in  accordance  with 
the  requirement  of  s.  56  of  the  Act. 

The  Act  does  not  g^ve  power  to  sell  or  enfranchise  for  a  rent-charge,  or  to  As  to 
charge  a  rent  for  equality  on  an  exchange  or  partition,  which  is  sometimes  power  to 
given  by  the  settlement ;  but  such  a  power  is  seldom  wanted,  except  as  to  ^"»  ^^'* 
grants  at  fee-tarm  rents  for  building,  for  which  a  special  power  should  be  given,    ?*'  ^^^^' 
sec  p.  oZ2. 

See  the  Extraordinary  Tithe  Redemption  Act,  1886  (49  &  50  Vict.  c.  54),   Extra- 
8.  6,  as  to  the  power  of  a  tenant  for  life  to  sell  or  mortgage  for  redeeming  ordinary 
extraordinary  tithe  renr-charge.  ^^^®  rent- 

As  to  sales,  ftc,  of  land  for  the  erection  of  dwellings  for  the  working  classes,  ^'^^^®- 
see  the  Housing  of  the  Working  Glasses  Act,  1890  (53  &  54  Vict.  c.  70),  s.  74,  Artizan 
substituted  for  s.  11  of  the  Housing  of  the  Working  Classes  Act,  1885 ;  as  to  the  ^^wellings. 
meaning  of  "working  classes"  in  that  enactment,  see  the  Settled  Land  Act, 
1890,  s.  18. 

As  to  sales,  &c.,  to  a  county  council  for  the  purposes  of  the  Small  Holdings 
Act,  1892  (55  k  56  Vict.  c.  31),  see  ss.  12  and  13  of  that  Act. 

A  very  short  power  of  sale  and  exchange  was  sometimes  given  in  reliance  on   As  to  the 
the  provisions  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  1 45 j,  Part  I.,  which   repealed 
supplied  the  necessary  details  of  the  power.    These  provisions  having  been   provisions 
repelled  by  the  S.  L.  A.,  and  no  corresponding  provisions  substituted,  this  can-   %  ^^ra 
not  now  be  done,  but  the  provisions  of  the  latter  Act  are  of  course  much  more  worth's 
efficacious,  and  where  there  is  occasion,  express  powers  for  these  and  other  Act  re- 
purposes  in  a  very  short  form,  by  reference  to  that  Act,  can  be  inserted,  see  lating  to 
infra,  p.  639.  powers  of 

(d)  Where  the  form  of  name  and  arms  clause  above,  p.  689,  is  used,  say,         ' 

"  any  pson  of  full  age  for  the  time  being  boDefly  entled  under  j)^*"*tion 

these  psnts  to  the  posson  or  rect  of  the  rents  &  profits  of  the  and  arms 

clause. 
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▼anous 
limitations 
for  life 
and  in 
tail. 


Power  to 
aell  or 
exchange 

(ft). 


Power  to 
partition 


Power  to 
sell,  kc., 
surface 


who  under  the  limoos  hinbfe  contd,  shl  for  the  time  being  be 
beneflly  entled  to  the  poBSon  or  rect  of  the  rents  &  profits  of 
the  hds  &  premes  hby  settled  as  tenant  for  life  with  his  [or 
her]  consent  in  writg,  &  also  durg  the  minority  of  any  pson 
wlio,  under  the  limons  hinbfe  contd,  wd,  if  of  full  age,  be  for 
the  time  being  beneflly  entled  to  the  posson  or  rect  of  the  rents 
&  profits  of  the  same  premes  [or  of  any  undivided  share  or 
shares  thof]  as  [tenant  for  life  or]  tenant  in  tail  male  [or  in 
tail]  by  pchase  at  the  discron  of  the  sd  trees  or  tree  for  the 
time  being,  to,  &c.  (a). 

LXIV.  To  SELL  or  exchange  for  other  manors,  messes,  lands, 
tenemts,  or  hds  situate  in  England  or  Wales,  all  or  any  pt  of 
the  hds  hby  settled,  &  upon  any  such  exchange  to  give  or  rece 
nioy  eir  in  gross,  or  by  way  of  rent  for  equality  of  exchange. 

LXV.  And  also  (d)  to  concur  with  the  pson  or  psons  for  the 
time  being  seised  of,  or  entled  to,  or  havg  power  in  that  behalf 
over  or  in  relon  to  the  other  undivided  share  or  shares  of  or 
in  any  hds  of  wch  an  undivided  share  or  shares  is  or  are  hby 
settled,  in  makg  a  paiton  of  the  same  hds,  or  any  pt  thof  [& 
that  notwg  that  any  of  the  sd  trees,  or  a  sole  tree,  may  be 
i^ntled  to,  or  intted  in,  any  share  or  shares  of  or  in  the  same,  (e)] 
&  to  give  or  rece  moy  eir  in  gross  or  by  way  of  rent  for  equality 
of  parton. 

Lxvi.  And  also  to  make  any  such  sole,  or  exchange,  [or 
parton]  as  afsd,  of  the  surface  only  of  any  such  hds  apart  from 

hds  hby  settled  for  any  legal  or  equitable  este  of  freehd  by 
pchase,  with  his  or  her  consent  in  writg,  &  durg  the  minority 
of  any  pson  who  if  of  full  age  wd  be  entled  as  afsd,  at  the 
discron  of  the  sd  trees  or  tree  for  the  time  being,  to,  &c. 

(a)  See  p.  628,  note  (o). 

(&)  For  the  remaining  claases  of  the  full  power  of  sale  and  exchange,  f>cc 
forms  Lxvi.,  Lxx.,  Lxxiii.,  and  Lxxvi.  to  Lxxx..  some  of  which  are.  of  course, 
exceptional.    As  to  the  statutory  power,  see  p.  628,  note. 

(ci)  For  the  remaining  clauses  of  the  power  to  partition,  see  forms  ucvi., 
LXXIII.,  LXXVI.,  Lxxvii.,  Lxxix.,  and  lxxx.  As  to  the  statutory  power,  see 
p.  628,  note. 

(^d)  If  it  should  be  necessary  to  make  a  new  commencement  in  any  of  the 

l)Owers  given  to  the  trustees,  say,  "  AnD  IT  IS  HBY  FURTHER  AORD  that 

it  shl  be  Iful  for  the  sd,  trees,  or  the  [survors  or]  survor  of  them, 
or  the  exs  or  ads  of  such  survor,  with  such  consent  or  at  such 
discron  as  afsd,  &c." 

(e)  See  p.  500,  note  (e). 
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&  witht  the  mines  &  minis,  or  any  of  the  mines  &  minis  in,  ^^     , 
under,  or  upon  the  same,  or  of  such  mines  &  minis  or  any  of  separately 
them  apart  from  &  witht  the  surface  of  such   hds,  &  with  or  (-^  ^• 
witht  a  reservon  or  ^rt  of  any  rts  of  searchg  for,  gettg,  workg, 
carryg   away,  &  disposg   of  the  same  mines  &  minis,  &  any 
other  rts  or  easemts  incidental  thto. 

LXVii.  And  also  to  make  any  such  sale  as  afsd  in  conson  P?,^;^*© 

sell  for 

wholly  or  partially  of  a  perpetual  yrly  chief  rent  or  rent-chge  chief 
payable  yrly  or  half  yrly  to  be  reserved  out  of  or  chged  upon  ™"^  ^9)- 
the  hds  so  sold  or  any  pt  thof  or  any  other  hds  of  freehd, 
copyhd,  or  customary  tenure  in  England  or  Wales,  &  to  be 
limd  to  the  uses  upon  the  trusts  &  subjt  to  the  powers  & 
provons  to,  upon  &  subjt  to  wch  the  premes  sold  were  limd 
immedly  bfe  the  sale  thof,  so  far  as  the  same  may  be  applicable. 

LXVIIL  And  also  eir  at  the  time  of  or  previously  to  any  Special 
«uch  sale  to  enter  into  any  covts  or  arrangemts,  or  to  cause  any  to  build^ 
pchaser  to  enter  into  any  covts  or  arrangemts,  restrictive  of  ingland 
erectg  bldgs  or  regulatg  the  position  or  value  of  bldgs  to  be 
erected  on  the  hds  hby  settled  or  any  pt  thof,  or  orwise  restric- 
tive of  the  user  of  any  such  hds,  or  any   bldgs  for  the  time 
being  thron,  whether  sold  or  intd  to  be  ^old  or  not,  or  in  respt 
of  makg,  repairg,  or  maintaing  roads,  sewers,  or  fences,  or  other 
like   mres,   or   any   other   arrangemts   wch    may    be    deemed 
expedient  for  adaptg  or  developg  the  sd  hds  or  any  pt  thof  as 
a  bldg  este. 

LXIX.  And  also  to  enfranchise  (k)  any  copyhd  or  customary  Power  of 
tenerot  holden  of  any  manor  hby  settled,  with  or  witht  a  regrt  chisement 

of  all  or  anv  of  the  rts  of  common,  &  other  rts,  liberties,  or  i»  Mttle- 
...  **,  -I'l    iii^i^t  of  a 

pnvileges  appendant  or  appurtenant  to  or  held  or  enjoyed  with  manor  (t). 


(/)  See  as  to  this,  p.  628,  note. 

(^)  See  p.  629,  note,  and  compare  the  fuller  form  of  power  to  make  grants  on 
fee-i^rm  rents  at  p.  622. 

(/i)  This  is  provided  for  in  case  of  a  sale  under  the  S.  L.  A.,  1882,  by  s.  4  (6) 
of  the  Act ;  see  p.  628,  note. 

(i)  Where  an  undivided  share  of  a  manor  is  settled,  say,      or  COncur  in 

enfiUDchisg,"  and  '*  any  manor  an  undivided  share  or  shares  of 
wch  is  or  are  hby  settled." 

(It)  For  the  remaining  clauses  of  the  power  of  enfranchisement,  see  forms 
LXZiii..  and  Lxxvi.  to  Lxxx.  As  to  the  statutory  power,  see  p.  628,  note  ;  and 
as  to  compulsory  enfranchisement  at  the  option  of  either  lord  or  tenant,  see  the 
Copyhold  Act,  1894 ;  and  especially  ss.  43  and  44  as  to  the  powers  of  limited 
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Power  to 
grant 
eaflements 
(«). 


Power  to 
purchase 
easements 


Power  to 
release 
easements, 
&c.  (hh). 


Power  to 
sell,  kc.f 
subject  to 
conditions 


such  teDemt,  &  with  or  witht  a  reservon  of  all  or  any  of  the 
mines  &  minis  thrunder,  or  any  other  i^eservons,  for  such  consoDi 
in  raoy,  eir  in  gross,  or  by  way  of  rent,  or  for  such  conson  ia 
land,  or  ptly  for  one  &  ptly  for  anr  or  others  of  such  consons 
&  in  such  mner  as  the  sd  trees  or  tree  shI  think  fit. 

LXX.  And  also  to  grt  or  create  any  easemts  or  other  rts  or 
privileges  of  any  nature  over  or  in  relon  to  the  hds  hby 
settled  or  any  pt  thof  for  such  conson  in  raoy  eir  in  gross  or  by 
way  of  rent  or  for  such  conson  in  land,  or  the  grt  or  creation 
of  an  easemt  or  other  rt  or  privilege  over  or  in  relon  to  land^ 
to  be  annexed  in  enjoymt  to  the  hds  hby  settled  or  any  pt 
thof,  or  ptly  for  one  &  ptly  for  anor  or  others  of  such  consons, 
&  genlly  upon  such  terms  &  in  such  mner  as  the  sd  trees  or 
tree  shall  think  fit. 

Lxxi.  And  also  to  pchase  or  accept  any  easemt  or  other  rt 
or  privilege  of  any  nature  over  land  to  be  annexed  in  enjoymt 
to  the  hds  hby  settled  or  any  pt  thof,  for  such  conson  in  moy 
eir  in  gross  or  by  way  of  rent,  or  for  such  conson  in  land  or 
the  gi't  of  an  easemt  or  other  rt  or  privilege  over  the  hds  hby 
settled,  or  any  pt  thof,  or  ptly  for  one  &  ptly  for  anor  or  others 
of  such  consons  &  genlly  upon  such  terms  &  in  such  mner  a& 
the  sd  trees  or  tree  shl  think  fit. 

Lxxil.  And  also  power  to  rele  any  easemt  or  restrictive 
covt  or  Condon  or  other  rt  over  or  aflFectg  any  other  land  eir 
gratuitously  or  for  such  conson  in  land  or  any  easemt  or  rt  over 
land  or  in  moy  &  genlly  upon  such  terms  as  may  be  thought  fit. 
LXXTii,  And  to  make  any  such  sale  as  afsd,  eir  by  public 
auction  or  private  contract,  &  to  make  or  agree  to  any  stipulona 


(c). 


owners  and  trustees,  and  s.  37  as  to  charging  the  lord's  expenses  on  landa 
settled  to  the  same  uses  as  the  manor. 

(a)  For  the  remainder  of  this  power,  see  forms  Lxxiii.,  and  Lxxvi.  to  Lxzz. 
See  also  the  corresponding  provision  in  connection  with  the  leasing  powers^ 
p.  621.  As  to  the  statutory  power,  see  p.  628,  note.  The  power  in  the  text  goes- 
beyond  that  power  in  authorizing  the  consideration  to  be  a  rent. 

(J)  For  the  remainder  of  this  power,  see  forms  lxxiit.,  lxxv.,  lxxvi.^ 
Lxxvii.,  and  Lxxx.  The  power  to  purchase  land  in  the  S.  L.  A.,  1882,  s.  21  (viL), 
extends  to  easements  and  other  rights  over  land  (and  as  to  mining  easements 
the  sub-d.  viii.)  ;  but  does  not  authorize  the  consideration  to  be  a  rent.  As  to 
the  creation  of  easements  by  way  of  use,  see  the  C.  A.,  1881,  s.  62. 

(ftft)  See  S.  L.  A.,  1882,  s.  3  ;  S.  L.  A.,  1890,  s.  5. 

(<t)  This,  so  far  as  regards  sales,  is  provided  for  by  the  T.  A.,  1893,  s.  13» 
replacing  the  C.  A.,  1881,  s.  35. 
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or  provons  as  to  title  or  evidce  or  commencemt  of  title  or  orwise, 
in  any  condoDS  of  sale  or  contract  for  sale  or  exchange,  [parton 
or  enfranchisemt,  or  for  the  grt  or  acquison  or  rele  of  any 
easemt  or  other  rt  or  privilege,]  &  to  buy  in  at  any  sale  by 
auction,  &  rescind  or  vary  any  contract,  &  to  enter  into  any 
new  contract  for  any  of  the  pposes  afsd,  witht  being  responsible 
for  loss. 

Lxxiv.  And  also  from  time  to  time  to  renew  any  lease  or  Power  to 
grt  of  any  lids  for  the  time  being  subjt  to  the  uses  or  trusts  of  leases  (rf). 
these  psnts,  &  to  pay  the  fines  &  expses  of  such  renewal,  but 
witht  alterg  the  equities  or  obligons  of  the  sevl  psons  intted  as 
to  the  mode  in  wch  the  same  ought  ultimately  to  be  pd  or 
borne,  &  any  such  renewed  lease  or  grt  shl  be  subjt  to  the  same 
uses,  trusts,  powers,  &  provons  as  the  origl  lease  or  grt. 

Lxxv.  And  also  to  raise  on  mtge  of  the  hds  hby  settled,  or  Power  to 
for  the  time  being  subjt  to  the  existg  uses  or  trusts  of  these  money  on 
psnts,  or  any  pt  or  pts  thof,  all  or  any  moys  wch  may  be  raise-  mortga^je 
able  under  the  trusts  of  any  term  hinbfe  limd,  or  wch  may  be  purposes 

{e). 

(d)  For  the  remainder  of  this  power,  see  forms  Lxxv.,  lxxvii.,  and  hxxx.  As  to 
By  the  T.  A.,  1893  (66  &  57  Vict.  c.  53),  s.  19,  sulnas.  (I)  and  (2)  power  is  given  power  to 
to  trustees  of  leaseholds  renewable  either  under  covenant  or  contract  or  by  custom  J*^"®^ 
or  usual  practice,  and  a  duty  imposed  upon  them,  if  required  by  any  beneficiary,  *''"*^'' 
of  renewing  the  same  and  of  doing  all  acts  requisite  for  that  purpose,  including 

the  surrender  of  the  existing  lease,  and  of  paying  fines,  &c.,  for  renewal  out  of 
moneys  settled  on  the  same  trusts  or  by  mortgage  of  the  leasehold  hereditaments 
or  any  other  hereditaments  subject  to  the  same  uses  and  trusts.  But  where  the 
person  in  possession  for  his  life  or  other  limited  interest  is  by  the  terms  of  the 
settlement  under  no  obligation  to  renew  or  to  contribute  to  the  expenses  of 
renewal, 'his  consent  in  writing  must  be  obtained.  This  enactment  does  not 
affect  the  rule  that  the  fines  and  expenses  of  renewal  ought  to  be  borne  by  the 
beneficiaries  according  to  their  enjoyment  of  the  property.  Be  Baring ^  [1893] 
1  Ch.  61  ;  see  as  to  this  3  Da  v.  Prec.  p.  610.  The  power  may  be  excluded  by 
the  settlement  (sub-s.  (3)  )  ;  Ellis  on  the  Act.  No  such  power  was  given  by  the 
8.  L.  A.,  1882.  Having  regard  to  the  statutory  provisions  and  to  renewable 
leaseholds  being  much  less  common  than  formerly,  the  special  provisions  as  to 
them  may  usually  be  omitted  ;  see  3  Dhv.  Prec.,  p.  605  et  seq. 

(e)  For  the   remainder  of  this  power,  see  form  LXXVii.      This  is  a  full   As  to  the 
power,  some  parts  of  which  would  not  usually  be  applicable ;  compare  form    statutory 
XXXIII.,  p.  600.    The  S.  L.  A.,  1882,  s.  18,  gives  the  tenant  for  life  power  to   Po^«™  ^^ 
raise  money  by  mortgage  in  fee  or  for  a  term  for  enfranchisement  or  equality   ^'^^ '„ 

of  exchange  or  partition  ;  which  is  extended  by  s.  11  of  the  S.  L.  A,,  1890,  to 
the  raising  of  money  by  mortgage  in  fee  or  for  a  term  for  the  discharge 
of  incumbrances  on  the  settled  land,  and  the  costs  (as  to  the  exercise  of 
this  power  see  Hampden  v.  Earl  of  BuckinghamMhire^  [1893]  2  Ch.  531)  ; 
and  SB.  40  and  54  of  the  Act  of  1882  contain  the  necessary  provisions  for  the 
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chged  or  become  raiseable  by  virtue  of  any  of  the  powera  contd 
in  or  incident  to  these  psnts  or  wch  may  be  payable  or  required 
[for  equality  of  exchange  or  parton,  or  for  obtaing  the  enfran- 
chiserat  of  any  hds  of  copyhd  or  customary  tenure  for  the  time 
being  subjt  to  the  uses  or  trusts  of  these  psnts,  or]  for  the 
pchase  or  acquison  of  hds  of  any  tenure  or  any  easemt  or  other 
rt  or  privilege  hby  or  by  statute  authorized  to  be  pchased  or 
acquired,  or  wch  may  be  required  for  the  ppose  of  effectg  any  of 
the  permanent  improvemts  hby  authorized,  [or  for  the  renewal 
of  any  lease  or  grt  for  the  time  being  subjt  to  the  uses  or  trusts 
of  these  psnts].  or  for  dischging  or  consolidatg  any  cbges  or 
incumbces  aflfectg  any  hds  of  any  tenure  for  the  time  being 
subjt  to  the  uses  or  trusts  of  these  psnts,  or  wch  may  or  wise  be 
required  for  any  ppose  for  wch  capl  moys  arisg  from  a  sale  of 
the  sd  premes  are  hby  or  by  statute  authorized  to  be  expended, 
[or  for  the  paymt  of  any  expses  h rafter  to  be  incurred  in  or 
about  the  exon  on  the  hds  hby  settled  of  any  works  done 
thron  by  any  pson  or  corporon  actg  under  the  authority  of  a 
statute  or  by  any  owner  or  occupier  of  the  hds  hby  settled 
psuant  to  a  notice  given  or  order  made  by  any  pson  or  cor- 
poron actg  as  afsd],  or  for  the  paymt  ot  any  expses  incurred  by 
the  sd  trees  or  tree  in  or  about  the  managemt,  proton,  or 
preservon  of  the  hds  for  the  time  being  subjt  to  the  uses  or 
trusts  of  these  psnts,  or  orwise  in  the  exercise  of  the  trusts  or 
powers  of  these  psnts  wch  the  sd  trees  or  tree  shl  think  fairly 
chgeable  agst  the  inhance  of  the  sd  premes,  inchidg  the  expf»es 
of  opposg  any  applicon  to  parlianit  for  any  bill  or  to  the  Local 
Governint  Board  or  other  departnitof  Governmt  for  any  provonl 
order  or  to  the  Rly  Oommrs  for  any  oi*der  wch  the  sd  trees  or  tree 
may  consider  prejudicial  to  the  sd  premes  or  any  pt  thof,  wcli 
expse  they  or  he  are  or  is  hby  authorized  to  incur,  &  so  that  no 


protection  of  the  mortgagee  ;  see  also  as  to  raising  the  expenses  of  enfranchise- 
ment, the  Copyhold  Act,  1894,  ss.  36,  37  ;  and  as  to  the  renewal  of  leases,  see 
the  last  note ;  and  as  to  the  redemption  of  cxtraordiuarj  tithe  rent-charge,  see 
49  &  50  Vict.  c.  54,  s.  G.  The  words  in  brackets  might  usually  be  omitted  in 
reliance  on  the  statutory  provisions  ;  and  if  the  purposes  for  which  capital 
money  may  be  applied  are  elsewliei*e  defined,  as  in  form  LXXX.,  p.  636,  it  would 
be  sufficient  in  the  above  form  to  authorize  the  raising  of  money  for  any 
purpose  for  which  capital  money  may  be  applied.  The  above  i)ower  might 
conveniently  be  given  to  the  tenant  for  lif';  by  way  of  extension  of  the  powers 
conferred  by  s.  18  of  the  S.  L.  A.,  1882,  and  s.  U  of  the  Act  of  1890,  so  as  to 
have  the  benefit  of  s.  57  of  the  Act  of  1882  ;  see  p.  571,  note. 
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mtgee  advaDcg  moy  on  a  ratge  purportg  to  be  made  under  this 
psnt  power  shl  be  concerned  to  see  that  such  moy  is  wanted  or 
that  no  more  than  is  wanted  is  raised,  &  to  secure  the  repaymt 
of  any  moys  so  raised  as  afsd  with  intt  at  such  rate  as  may  be 
thought  pper  by  a  mtge  for  any  term  of  yrs  or  in  fee  simple  of 
the  hds  to  be  chged  thwith,  &  eir  with  or  witht  a  power  of  sale, 
&  with  such  other  powers  &  provons  &  upon  such  terms  in  all 
respts  as  may  be  deemed  expedient. 

Lxxvi.  And  also  to  concur  with  the  pson  or  psons  for  the  Power  in 
time  being  entled  to  or  havg  power  in  that  behalf  over  or  in  mentof 
relon  to  the  other  undivided  pt  or  share,  pts  or  shares,  of  any  *,^?P\ 
hds  of  wch  an  undivided  share  or  shares  is  or  are  hby  settled,  share  to 
in  exercisg  all  or  any  of  the  powers  hinbfe  contd  of  sale  &  ^th"co- 
exchange,  [enfranchisemt  &  grantg  or  pchasg  or  acceptg  grts  of  owners 
easemts  or  other  rts]  &  so  that  any  pchase  or  conson  moys  arisg  &c.^(a)"^* 
thfrom  [or  pd  in  respt  thof]  &  any  expses  or  outgoings  may  be 
apportioned  after  the  same  shl  have  been  reced,  pd,  or  incurred. 
[&  that  notwg  that  any  of  the  sd  trees,  or  a  sole  tree,  may  be 
entled  to  or  intted  in  any  of  the  other  pts  or  shares  of  the  same 
premes  (6)  ]. 

LXXViL  And  also  for  any  of  the  pposes  afsd,  by  any  deed  ^^^'^^  *® 
or  deeds,  to  revoke  all  or  any  of  the  uses,  trusts,  powers,  &  aasurancett, 
provons  hinbfe  limd,  decld,  &  contd,  or  to  be  limd  or  created  *^*  ^^^" 
under  any  of  the  powera  hinbfe  contd  of  chging  jtures  [rent- 
chges]  &  portions  of  &  concerng  the  hds  &  premes  comprd  in 
or  affected  by  any  such  sale,  exchange,  [enfranchisemt,  parton, 
mtge],  or  other  dealg  as  afsd,  but  subjt  to  every  mtge  made 
under  the  trusts  of  any  term  of  yrs  hinbfe  limd,  or  to  be  limd 
or  created    under  any  of  the   powei-s   hinbfe   contd,   or  any 
statutory'  power  {d),  &  to  any  mtges  or  leases  [easemts  or  rts] 
made  or  grted  under  the  respive  powers  hinbfe  contd,  or  any 
statutory  power  (e),  &  by  the  same  or  any  other  deed  or  deeds, 
to  limit  or  appt  any  uses,  trusts,  or  estes  of  the  sd  premes,  or 
any  pt  thof,  wch  may  be  thought  expedient,  &  genlly  for  any 


(a)  As  to  the  exercise  of  the  }X)wer8  of  the  S.  L.  A.  in  this  case,  see  s.  19. 
The  provision  at  the  end  of  this  clause  as  to  apportionment,  &c.,  is  not  in  the  Act. 

(4)  See  p.  500,  note  (<?). 

(c)  As  to  the  power  of  executing  assurances,  &c.,  given  by  the  S.  L.  A.,  1882, 
«ee  Vol.  L,  p.  471,  note. 

id)  This  refers  to  the  C.  A.,  1881,  s.  44  (4). 

(O  This  itfers  to  the  |K)\vers  of  the  S.  L.  Acts,  1882  to  1890. 
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Provision 
as  to  exer- 
cise of 
powers  of 
sale,  &c., 
where 
there  is 
a  limita- 
tion to 
tenants  in 
common 
in  tail  or 
in  fee  (a). 


Declara- 
tion as  to 
applica- 
tion of 
rents  re- 
aerTed  on 
exchanges. 


Tniatsof 
sale 
monies, 
Ac,  {c) 


As  to 
Upases, 
Halee,  Ac, 
wherv 
there  is 
a  Umita* 
tion  to 
tenants  in 
common. 


such  ppose  as  afsd,  to  exte  &  do  all  such  assurces  &  thiogs  a» 
the  sd  trees  or  tree  shi  think  fit. 

Lxxviii.  Provd  always,  &  IT  IS  HBY  AGD,  that  the  sevl 
powers  of  leasg,  makg  allowces  to  &  arrangemts  with  tenants, 
acceptg  surrenders  of  leases  &  teuancies,  [appropriatg  &  laying 
out,  or  authorizg  other  psons  to  appropriate  &  lay  cut  sites, 
makg  agrmts  for  leases,  acceptg  leases,  grtg  licences  to  copy- 
holders], &  of  sale  &  exchange,  [&  enfranchisemt,  &  grtg  & 
pchasg  &  acceptg  grts  of  &  releasg  easemts  &  other  rts,]  hinbfe 
contd  shl  be  exerciseable  durg  the  minority  of  any  pson  who, 
under  the  limons  hinbfe  contd,  wd  for  the  time  being,  if  of  fall 
age,  be  beneflly  en  tied  to  the  posson  or  rect  of  the  rents  & 
profits  of  any  undivided  share  of  the  hds  hby  settled,  with  the 
concurrce  of  the  pson  or  psons  of  full  age  (if  any),  who  under 
such  limons  shl  for  the  time  being  be  beneflly  entled  to  the 
other  undivided  share  or  shares  thof,  or  any  of  such  shares,  or 
who  shl  orwise  have  power  in  that  behalf. 

Lxxix.  And  it  is  hbt  agbd  that  all  annl  rents  wch  shl  be 
reserved  upon  any  [sale]  exchange,  parton,  enfranchisemt,  grt 
of  any  easemt  or  other  it  or  approprion  (b)  under  the  powers 
hinbfe  contd,  shl  be  so  resei'ved  &  settled  that  the  same  shl  be 
reced  &  enjoyed  by  the  pson  or  psons  who,  under  the  limons 
hinbfe  contd  wd,  for  the  time  being,  be  entled  to  the  posson  or 
i^ect  of  the  rents  &  profits  of  the  hds  hby  settled. 

LXXX.  And  it  is  hby  agbd  that  all  capl  moys  wch  shl  arise 
fi*om  any  such  sale  or  exchange  (d)  as  afsd,  or  any  other  dealg 
under  the  powers  of  these  psnts,  shl  be  reced  by  the  sd  trees 


As  to 
Ihe  invest' 


(a)  That  powers  of  this  natore  are  good  though  not  limited  as  to  perpetnitj, 
see  8  Dav.  Prec.,  482  ;  Gray  on  Perpetuities,  314.  This  clause  would  prevent 
doubt  as  to  the  exercise  of  the  powers  where  one  of  the  tenants  in  commoD 
under  the  settlement  is  a  minor.  Compare  the  provisions  of  the  S.  L.  A.,  18S2, 
s.  19.  The  powers  might  before  the  Act  have  been  validly  made  exerciseable 
over  the  entirety  without  the  concurrence  of  the  adult  tenants  in  tail  (see  S 
l)av.  Prec.  576),  but  s.  56  of  the  Act  appears  to  prevent  this.  It  seems  that 
the  trustees  could  not  sell  the  share  of  the  infant  alone  under  the  statatoiy 
power,  see  Jie  Collinge,  36  Ch.  D.  516.  If  the  settlement  has  determined  as  to 
all  the  shares  except  one,  the  powers  of  the  S.  L.  A.  may  be  exercised  over  that 
share  without  the  concurrence  of  the  owners  of  the  other  shares,  Coojfer  v. 
Ji^Ue^,  48  Solors.  J.  295. 

(^)  See  p.  623,  form  LVII. 

(^<*)  Inasmuch  as  by  the  S.  L.  A.,  1882,  s.  33,  all  capital  moneys  of  the 
settlement  in  the  hands  of  the  trustees  which  are  liable  to  be  invested  in 
the  purchase  of  land  may,  "  at  the  option  of  "  the  tenant  for  life,  be  invested  or 
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or  tree,  &  shl  be  applied  by  them  or  him  durg  the  lifetime  of 
any  pson  of  full  age  for  the  time  being  beneflly  entled  under 
the  limons  hinbfe  coutd  to  the  posson  or  rect  of  the  rents  & 
profits  of  the  premes  faby  settled  for  any  legal  or  equitable  este 
of  freehd  by  pchase  by  the  diron  of  such  pson.  &  at  any  other 
time,  or  in  default  of  any  such  diron,  at  the  discron  of  the  sd 
trees  or  tree  (after  paymt  of  costs  &  expses)  in  mner  follg,  that 
is  to  say,  in  or  towards  the  paymt  or  dischge  of  any  moy  wch 
may  be    payable  for    equality  on  any  exchange  (e),  or  in  or 
towards  the  paymt  or  dischge  of  any  mtge  or  incumbce  for  the 
time  being  affectg  all  or  any  of  the  hds  of  whatever  tenure 
for  the  time  being  subjt  to  the  uses  or  trusts  of  these  psnts, 
or    in    the    pchase    of    any    freehd,    copyhd,    customary    or 
leasehd  manors,  messes,  lands,  tenemts,  or  hds  to  be  situate  in 
England   or   Wales,  such  copyhd,   customary,  or  leasehd  hds 
being  contiguous  to  or  convenient  to  be  held  with  the  hds  for 
the  time  being,  subjt  to  the  uses  or  trusts  of  these  psnts,  or 
some  pt  or  pts  thof,  &  such  leasehd  hds  havg  not  less  than 
60  yrs  unexpd  at  the  date  of  the  pchase,  or  in  the  pchase  of 
any  rents  of  inhance,  constitutg  a  first  chge  upon  any  such 
freehd,   copyhd,   or    customaiy   hds,   or    in    pchasg    the    en- 
franchisemt  of  any  hds  of  copyhd  or  customary  tenure  for  the 
time  being  subjt  to  the  trusts  of  these  psnts,  or  if  the  sd  trees 
or  tree  in  their  or  his  discron  shl  deem  the  same  to  be  for  the 


applied  in  any  of  the  mode^  provided  by  b.  21  (see  Vol.  I.,  p.  473,  note)  ;  and,    capital 
as  the  power  so  given  to  the  tenant  for  life  to  direct  the  investment  or  applica-    monies  of 
tion  cannot  be  excluded  or  controlled  by  the  settlement,  it  seems  useless  to   ^  ^ttle- 
insert  any  trust  for  investment  of  capital  moneys  arising  from  sales,  &c., 
under  the  express  powers,  of  a  more  limited  scope  than  the  statutory  power. 
But  this  may  of  course  be  extended  ;  see  infra,  p.  644,  form  zovii.    The  trust 
in  the  text  appears  to  be  in  conformity  with  the  Act,  but  it  might  be  shortened 
by  omitting  any  specific  mention  of  the  statutory  investments  comprised  in  s.  21. 

(rf)  Add,  if  appropriate,  "  parton,  enfranchisemt,  grt  of  any  easemt  Variation 
or  other  rt  or  approprion ; "  see  p.  623,  form  lvii.  tion^  &c 

(e)  Add  in  appropriate  cases,  "  or  parton  as  afsd,  or  for  the  pchase  The  like. 
of  any  easemt  or  other  rt  or  privilege  hinbfe  authorized  to  be 
acquired,  or  for  the  fines  or  expses  on  the  renewal  of  any  lease 
or  grt  for  the  time  being  subjt  to  the  uses  or  trusts  of  these 
psnts,  but  witht  alterg  the  equities  or  obligons  of  the  psons 
inttd  as  to  the  mode  in  wch  such  fines  or  expses  ought 
ultimately  to  be  pd  or  borne."     See  p.  633,  note. 
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permanent  benefit  &  improvemt  of  the  lids  for  the  time  being 
subjt  to  the  uses  or  trusts  of  these  psnts,  or  any  pt  thof,  in  or 
towards  the  paymt  of  the  expses  of  the  approprion  &  laying 
out  of  the  sd  hds,  or  of  the  eron,  bldg,  or  makg  of  any  bldgs 
or  works  under  the  powers  hinbfe  contd,  or  in  or  towards  the 
paymt  of  the  expses  of  any  such  permanent  improvemts  as  are 
hby  authorized,  or  in  or  upon  any  stks,  funds,  or  sees  in  or 
upon  weh  trust  funds  may  for  the  time  being  be  authorized 
by  law  to  be  invested  (a),  [or  in  or  upon,  oilier  inveatTnis^  or 
in  any  other  mode  in  wch  capl  moys  arisg  under  the  S.  Li 
Acts,  1882  to  1890,  are  authorized  to  be  invested  or  applied, 
with  power  from  time  to  time  by  such  diron  or  at  such  discron 
as  afsd  to  vary  or  transpose  such  investmts  as  afsd  into  or  for 
others  of  any  nature  hby  authorized. 

Provision  LXXXL   AnD  IT  IS  HBY   FURTHER   AGRD   that   the   hds   tO  be 

settlement  pohased  or  taken  in  exchange  [or  on  parton  or  enfranchisemt] 
of  here-       ^s  afsd  shl  be  assured  &  settled  in  mner  foUg,  but  not  so  as  to 

ditoments     .  . 

purchased,  increase  or  multiply  chges  or  powers  of  chgg  (that  is  to  say), 
as  to  such  of  the  sd  hds  as  shl  be  of  freehd  tenure,  to,  upon, 
&  subjt  to  such  of  the  uses,  trusts,  powers  &  provons  hrin 
decld  &  contd  concemg  the  [freehd]  hds  hby  settled  as  shl  be 
then  subsistg  or  capable  of  takg  effect,  &  as  to  such  of  the  sd 
hds  as  shl  be  of  copyhd,  customary,  or  leasehd  tenure,  upon  & 
subjt  to  such  trusts,  powei*s  &  provons  as  shl,  havg  regard  to 
the  tenure  of  the  ppty,  most  nearly  correspond  with  such  of 
the  uses,  trusts,  powers,  and  provons  hinbfe  decld  &  contxl 
concerng  the  [freehd]  hds  hby  settled  as  shl  be  then  subsistg 
or  capable  of  takg  effect,  but  so  that  any  of  the  sd  hds  wch  shl 
V)e  of  leasehd  tenure  shl  not  vest  absolutely  in  any  pson  hby 
made  tenant  in  tail  [male,  or  in  tail]  by  pchase,  unless  he  [or 
she]  shl  attn  the  age  of  twenty-one  yrs,  but  on  his  [or  herj 
death  under  that  age  shl  go  &  devolve  as  if  the  same  had  been 
freehds  of  inhance  hby  settled  (6) :  And  the  anni  income  ari^ 


(fl)  See  p.  469,  note. 
Provision         (Jf)  If  appropriate,  insert  here,  "&   SO  that  pper   provons   shl   be 

newaWe       inserted  in  such  settlemt  for  the  renewal  of  any  renewable  lease 

leases.         or  grt,  &  for  raisg  the  fines  &  expses  of  such  renewals  out  of  the 

hds  held  on  such  renewable  lease  or  grt,  or  orwise,  but  so  that 

the  sevl  psons  inttd  may  contribute  to  such  fines  &  expses  in 
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from  any  stks,  funds,  or  sees,  in  wch  any  such  moys  as  af^il 
may  be  invested,  shl  be  pd  or  applied  to  such  pson  or  psons, 
for  such  pposes,  &  in  such  mner  as  the  rents  &  profits  of  the 
hds  to  be  pchased  as  afsd  wd  be  payable  or  applicable  if  such 
pchase  &  settlemt  as  afsd  were  actually  made. 

LXXXII.  And  it  is  HBY  AGRD  that  it  shl  be  Iful  for  the  sd    Clause 
donee  or  donees  durg  the  lifetime  of  the  sd  A.,  or  other  specified  f^prew 
period,  with  the  consent  or  concurrce  of  the  psou  or  psons  (if  powers  of 
any)  whose  consent  or  concurrce  may  by   virtue  of  the  S.  L.  sale,  &c.. 
Acts,  1882  to  1890,  or  orwise  be  required  in  that  behalf,  to  ^^  ^5*''" 

\  '  ^  '  enceto 

exercise  over  or  in  relon  to  all  or  any  of  the  hds  of  whatever  S.  L.  Acta. 
tenure  for  the  time  being  subjt  to  the  subsistg  uses  or  trusts 
of  these  psnts  all  such  poweis  as  are  by  the  sd  S.  L.  Acts, 
1882  to  1890,  confen*ed  upon  tenants  for  life,  &  so  that  all 
the  provons  of  the  sd  Acts  wch  are   subsidiary  or  incidental 
to  such  powers  shl  be  deemed  to  apply,  &  to  be  incorpd  in 
these  psnts   as   far   as  circes   may   admit,  subjt   nevs   to  the 
provons  hrin  contd  ;  [And  also  such  addonal  or  larger  powers  Addition 
as  are  hinafter  conferred  by  way  of  extension  or  enlargemt  of  J*™^ 
the  powers  of  the  sd  Acts  to  the  intent  that  such  addonal   or  powers 
larger  powers  shl  operate  &  be  exerciseable  in  the  like  mner  &  (^). 
with  all  the  like  incidents,  effects,  &  consequces  as  if  the  same 
were  conferred  by  the  sd  Acts.] 

LXXXIII.  Provd  always,  &  it  is  hby  agrd  that  in  all  cases  in   Declara- 
wch  powers  &  provons  are  contd  in  these  psnts  for  the  same  ^^^^  * 
or  the  like  pposes  as  the  powers  conferred  by  the  S.  L.  Acts,  powers 
1882  to  1890,  on    tenants  for  life,  &   the  provons  incidental  o^^ate 
thto,    the   powers   hrin  contd,  whether  given  to  the  pson   or  indepen- 

1  ,  I  1  ^        1        •         I     •         1       dently  of 

psons  in  whom  such  statutory  powers  shl  tor  the  time  [>eing  bo  s.  L.  Acts 
vested  or  not,  &  the  provons  incidental  thto  are  intd  to  operate  ^^^' 
&  shl  as  far  as  circes  admit  operate  independently  of  &  con- 


the  proportions  &  mode  in  wch  they  wd  be  bound  to  contribute 
accdg  to  the  rules  of  equity."     See  p.  6i3,  note  (d). 

(c)  Compare  form  lzxxvl,  p.  640,  infra. 

{d)  This  dause  may  be  added  where  express  powers  are  inserted,  if  it  should    As  to 
be  thought  desirable  to  declare  the  intention  that  the  powei-s  are  to  operate   powers 
concarrently  with  the  statutory  powers,  under  s.  56,  and  not  by  way  of  extension   concur- 
of  such  powers  under  5.  57  ;  which  however  is  probably  not  material.    If  the   Sf  y    A  f 
statutory  powers  are  relied  on,  and  extended,  one  or  other  of  the  next  two 
clauses  should  be  inserted,  see  pp.  571,  572,  note. 
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Pro  vision 
as  to  ex- 
tension of 
powers  of 
S.  L.  Acts 
(a). 


The  same. 

Another 
foim  (a). 


Provision 
for  the 
case  of 
there 
being  no 
person 
having  the 
powers  of 
the  S.  L. 
Acts  (b). 


currently  with  the  powers  &  provons  for  the  same  or  the  like 
pposes  contd  in  the  sd  Acts. 

Lxxxiv.  And  it  is  hby  agrd  that  all  or  any  powers  oontd  in 
these  psnts  for  pposes  more  extended  or  other  than  the  powers 
of  the  S.  L.  Acts,  1882  to  1890,  whether  given  to  the  pson  or 
psons  in  whom  such  statutory  powers  shl  for  the  time  being 
be  vested  or  to  the  sd  trees  or  tree,  &  all  provons  subsidiary  or 
incidental  to  or  connected  with  such  respive  powers,  shl  operate 
&  take  effect  as  far  as  the  case  may  admit  by  way  of  extension 
&  enlargemt  of  the  powers  &  provons  of  the  sd  Acts,  &  with 
all  the  like  incidents,  effects,  &  consequces  as  if  the  same  or 
the  like  powers  with  the  like  incidental  provons  had  been  thby 
conferred  upon  tenants  for  life  or  the  trees  of  the  settlemt,  as 
the  case  may  be,  but  subjt  to  the  provons  hrin  contd. 

Lxxxv.  And  it  is  hby  agrd  that  it  shl  be  Iful  for  the  pson 
or  psons  (if  any)  in  whom  the  powers  of  the  S.  L.  Acts,  1882 
to  1890,  shl  for  the  time  being  be  vested,  in  relon  to  the  hds 
hby  settled  or  for  the  time  being  subjt  to  the  subsistg  uses  or 
trusts  of  these  psnts,  to  exercise  over  or  in  relon  to  the  same 
hds  &  premes  the  powers  hinafter  contd,  by  way  of  extension 
or  enlargemt,  &c.,  as  in  last  fonfn, 

Lxxxvi.  And  it  is  hby  agrd  that  in  case  at  any  time  & 
so  long  as  durg  the  subsistce  of  the  psnt  settlemt  or  of  any 
chge  of  a  jture  created  by  these  psnts  or  by  the  exercise  of  any 
power  hby  given  in  favour  of  any  pson  now  livg,  or  of  a 
portion  created  by  these  psnts  or  by  the  exercise  of  any  power 
hby  given,  wch  shl  not  for  the  time  being  be  raisable  & 
payable,  there  shl  be  no  pson  in  whom  the  powers  of  the  S.  L. 
Acts,  1882  to  1890,  shl  for  the  time  being  be  vested,  it  shl  be 
Iful  for  the  sd  trees  or  tree  in  their  or  his  absolute  discron  to 
exercise  over  &  in  relon  to  the  hds  hby  settled  or  for  the  time 
being  subjt  to  the  subsistg  uses  &  trusts  of  these  psnts  the 
powers  of  a  tenant  for  life  in  posson  under  the  sd  Acts  &  all 


Provision 
for  statu- 
tory 
powers 
not  heing 
exercise- 
able. 


(a)  See  note  (i),  tupra. 

(h)  This  clause,  which  should  be  sometimes  inserted  where  the  powers  of  the 
Acts  are  relied  on,  will  meet  the  case  of  there  being  no  tenant  for  life,  &c.,  under 
the  Act,  ejg.^  during  the  operation  of  a  discretionary  trust  (see  p.  5S0,  note),  or 
the  continuance  of  a  jointure  or  portion  charge  after  the  fee  has  vested  in 
possession,  a  case  which  sometimes  causes  difficulty  (see  p.  672,  note)  :  the 
duration  of  the  power  seems  properly  restricted  so  as  to  keep  within  the  law  as 
to  perpetuities. 
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such  extended  &  enlarged  powers  as  are  hby  conferred,  &  so 
that  all  the  provons  of  the  sd  Acts  wch  are  subsidiary  or 
incidental  to  or  connected  with  the  poWers  thrin  contd  shl  as 
far  as  may  be  apply  &  take  effect  with  respt  to  the  powers  hby 
given  to  the  sd  trees  or  tree. 

Lxxxvii.  And  it  is  hby  agrd  that  the  leasg  powers  of  the  Clause 
S.  L.  Acts,  1882  to  1890,  shl  be  exted  so  as  to  authorize  leases  gtetutonf 
or  grts  of  the  hds  &  premes  hby  settled  for  any  terra,  not  lewing 

DOWOFH  in 

exceedg  for  a   bldg  lease    (as  defined  by  the  S.  L.  A.,  1882)  various 

yrs,  for  a  ming  lease  (as  thby  defined) yrs,  &  for  f«*P®<^'* 

any   other   lease,  yrs  &  so  also  as  to  authorize  the  grt 

of  bldg  leases  &  enterg  into  contracts  for  the  same  free  from 
all  or  any  of  the  restrictions  imposed  by  sub-s.  3  of  s.  8  of 
the  S.  L.  Act,  1882.  And  so  as  to  authorize  a  bldg  or  ming 
lease  of  any  of  the  sd  hds  &  premes,  to  be  grted  for  any  term 
of  yrs  to  commce  on  the  expiron  of  any  then  existg  lease  or 
grt  or  any  future  time,  &  to  cease  at  any  time  not  later  for  a 

bldg  lease  than yrs,  &   for  a  ming   lease   than yrs 

from  the  time  of  the  grtg  or  makg  of  such  revy  or  extended 
lease,  &  so  as  to  authorize  the  givg  to  the  lessee  or  lessees 
under  any  such  lease  as  afsd  (whether  for  bldg,  ming,  occupon 
or  other  ppose)  an  option  to  pchase  the  freehd  or  revou  of  the 
premes  comprd  in  the  lease  or  any  pt  thof  at  such  price 
whether  fixed  in  the  lease  or  to  be  determined  by  valuon  or 
arbitron  &  to  be  exercised  at  such  time  durg  such  period  not 
exceedg  the  duron  of  the  lease  &  upon  such  terms  &  condons 
as  may  be  thought  fit,  &  so  also  as  in  any  lease  or  lettg  for 
agricultural  pposes  to  authorize  the  reservon  of  rent  payable 
in  advce  or  in  any  other  mner  accdg  to  the  custom  of  the 
district  &  the  insertion  of  such  terms  &  condons  as  may  be  so 
customary. 

Lxxxviii.  And   it   is   hby    agrd   that  fines  reced  on  the  As  to 
renewal  of  any  lease  of  any  hds  hby  settled  or  for  the   tinje  ^®***^ 
being  subjt  to  the  subsistg  uses  or  trusts  of  these  psnts  wch  <>f  leases 


id). 


(r)  bfe  the  Act,  s.  10,  and  the  preceding  notes  ;  as  to  giving  an  option  of 
purchase,  see  the  S.  L.  A.,  1889,  which  is  confined  to  bailding  leases,  see  p.  618. 
For  a  power  to  make  grants  on  chief  rent  for  building  purposes,  see  p.  622.  The 
clause  in  the  text  might  be  extended  so  as  to  include  this. 

(//)  Although  by  the  S.  L.  A.,  1884,  fines  on  leases  are  to  be  capital,  there  c<m 
be  nothing  to  prevent  the  rights  of  the  tenant  for  life  from  being  extendeil  in 
this  respect. 
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As  to 

mining 

rents 

under 

S.  L.  Acts 

(a). 


As  to  sale 
or  lease  of 
mansion- 
house, 
kc,  under 
S.  L. 
Acts  (6). 


Variation 
where 
famiture 
is  settled. 


Special 
powers  for 
a  building 
estate,  in 
extension 
of  S.  L. 
Acts. 

Power  to 
raise 

money  on 
mortgage, 
in  exten- 
sion of 
powers  of 
S.  L. 
Acts  (c). 


18  renewable  by  contract  or  custom  shl  be  deemed  to  be 
income. 

Lxxxix.  And  it  is  hby  also  agrd  that  no  pt  of  the  rent 
arisg  under  any  ming  lease  or  grt  of  any  hds  for  the  time 
being  subjt  to  the  uses  or  trusts  of  these  psnts  shl  be  set 
aside  as  capl  moy  under  the  S.  L.  Acts,  1882  to  1890,  or 
orwise,  but  the  vrhole  thof  shl  go  &-  be  reced  &  applied  as 
rents  &  profits. 

xc.  And  it  is  hby  further  agrd  that  House  afsrf 

being   the   ppal   mansion-house   on  the   sd  este   or  any 

ppal  mansion-house  or  residce  for  the  time  being  subjt  to 
the  uses  or  trusts  of  these  psnts,  &  the  pleasure-grounds  & 
park  &  lands  usually  occupied  thwith  resply  may  be  sold, 
exchanged,  or  leased  under  the  powers  of  the  S.  L.  Acts, 
1882  to  1890,  witht  the  consent  of  the  sd  trees  or  tree,  or  any 
order  of  Ct  [&  that  such  mansion-house  or  residce  &  premes 
may  be  let  on  lease  or  orwise  with  or  witht  such  lands  or  any 
of  them,  &  with  or  witht  all  or  any  of  the  furniture  &  effects 
hby  settled  as  heirlooms  thwith]. 

XCI.  Provd  always  &  it  is  hby  agrd  that  the  powers  of  the 
S.  L.  Acts,  1882  to  1890,  shl  be  extended  so  as  to  include, 
a  power  to  grt,  as  in  form  LVi.,  p.  622,  &  if  d^red,  forms  Lvn. 

<fc  LVIII. 

xcii.  Provd  always,  &c.,  as  in  lust  form,  a  power  to  raise 
on  mtge  of  the  hds  hby  settled  or  for  the  time  being  subjt  to  the 
subsistg  uses  or  trusts  of  these  psnts.  all  or  any  moys  wch 
may  be  raisable  under  the  trusts  of  any  term  hinbfe  limd, 
or  wch  may  be  chged  or  become  raisable  under  any  of  the 
powers  contd  in  or  incident  to  these  psnts,  or  wch  may  be 
payable  or  required  for  the  pchase  or  acquison, &c.,  as  inform^ 
Lxxv.,  p.  633. 


(a)  See  the  S.  L.  A.,  1882,  s.  11  ;  p.  620,  note.  As  regards  oompenmtioD 
money  paid  by  a  railway  company  in  respect  of  minerals  under  settled  estates. 
it  was  held  in  Be  JtobinsoHy  [1891]  3  Ch.  129,  that  no  apportionment  can  be 
directed  under  s.  69  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  that  a 
tenant  for  life,  though  without  impeachment  of  waste,  is  not  entitled  to  any 
part  of  such  money.  But  the  clause  in  the  text  might  be  extended  to  such 
compensation  money  if  desired. 

(ft)  See  the  S.  L.  A.,  1890,  s.  10,  p.  616,  note. 

(<;)  As  to  the  powers  of  raising  money  by  mortgage  under  the  Act,  see  p.  633, 
note. 
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xciii.  And  it  is  hby  agrd  that  the  power  o  sale  conferred  P^J'^w  ^ 
by  the  S.  L  Acts,  1882  to  1890,  &  exerciseable  in  relon  to  the  s.  L.  Acts 
hds  hby  settled  shl  be  extended   so  as  to  authorize  a  sale  of  5°*"  ^®®'  ^ 

•^  farm  rents 

all  or  any  of  the  sd  hds,  or  any  easemt,  rt,  or  privilege  over  (rf). 
or  in  relon  to  the  same,  in  conson  wholly  or  partially  of  a 
perpetual  rent-chge,  payable  yrly  or  half-yrly  to  be  seed  eir 
upon  the  hds  comprd  in. such  sale,  or  on  any  other  (e)  hds  & 
to  be  limd  to,  upon,  &  subjt  to  the  same  uses,  trusts,  powers, 
&  provons  as  the  sd  hds  hby  settled,  or  as  near  thto  as  the 
diffce  in  the  nature  of  the  ppty  &  other  circes  will  admit. 

xciv.  And  it  is  hby  aobd  that  any  hds  hby  settled  or  for  Power  to 
the  time  being  subjt  to  the  uses  or  trusts  of  these  psnts  may  be  "r  iilmf^in 
exchanged  under  the  S.  L.  Acts,  1882  to  1890,  for  hds  situate  Ireland 
in  Ireland. 

xcv.  Provd  always  &  it  is  hby  agrd  that  the  power  of  sale,  Power  to 
&c.,  as  in  form  xciii.,  shl  be  extended  so  as  to  authorize  a  sale  gr^nt 
or  irrt  for  such  conson  in  moy  or  orwise  as  may  be  thought  fit  •j^*  ^p^ 

5  .      ,  .         ,       i»  ,     i       churches, 

or  for  a  nominal  conson  or  gratuitously  of  any  pt  or  pts  of  the  schools, 
sd  hds  eir  in  fee  simple  or  for  a  term  of  yrs  absolute  or  deter-  *^'  ^^J' 
minable  for  all  or  any  of  the  pposes  followg  (that  is  to  say)  as  a 
site  for  a  church,  chapel,  meetg-house,  or  other  place  of  religious 
worship,  or  for  a  parsonage-house  or  residce  for  a  minister  of 
religion  with  or  witht  a  garden  attached  thto,  or  for  a  parish- 
room  or  mission-hall,  or  for  a  burial-ground  or  a  schoolhouse  or 
the  residce  of  a  schoolmaster  or  schoolmistress,  or  playground 
belongg  to  a  school,  or  for  a  public  park,  playground,  or  pleasure- 
ground,  drill-hall,  rifle-range  (A),  or  for  a  public  museum,  people'ti. 
library,  town  hall,  or  other  public  bldg,  or  for  baths,  washhouses. 


(d)  Bee  the  Act  of  M82,  s.  10,  and  the  Act  of  1890,  s.  9  ;  and  as  to  Kiimll 
agricnltaral  holdings,  see  the  Small  Holdings  Act,  1892  (55  tc  66  Vict.  c.  31), . 
a.  13. 

(f)  This  may  be  convenient  so  as  to  enable  an  easement  to  be  sold  for  a  rent 
to  be  charged  upon  the  property  to  which  it  is  to  be  annexed  in  enjoyment. 

(/)  See  the  S.  L.  A.,  s.  4  (8). 

(^)  Statutory  powers  authorizing  conveyances  by  limited  owners  for  many   Acts  an- 
of  the  above  purposes,  in  some  cases  gratuitoasly,  exist,  see  ante^  p.  258,  note.   thorizinf< 
Conveyances  for  some  of  the  purposes  mentione<l  in  this  claune  are  subject  to   grants  of 
the  provisions  of  the  Mortmain  Acts  unless  they  are  made  with  certain  consents   *55^  mJ** 
or  subject  to  certain  conditions  ;  where  this  is  the  case  a  conveyance  under  this   oehools. 
clause  must  be  made  with  those  consents  and  subject  to  these  conditions  unless  ^c. 
the  proTidons  of  the  Mortmain  Acts  are  complied  with. 

(A)  See  ante,  p.  262,  note. 
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Power  to 
accept 
leases  of 
easements, 
in  exten- 
sion, of 
S.  L.  Acts 

Extension 
of  iK>wer8 
of  inyeftt* 
ment 
under 
S.  L.  Acts 
(6). 


As  to  re- 
demption, 
&c.,  of 
improve- 
ment rent- 
charges 
out  of 
capital 
money. 


lecture  or  readg  rooms,  &  other  works  of  accomuiodoD  &  couvce, 
or  for  the  ppose  of  a  rly,  canal,  road,  wharves,  docks,  basin,  drain, 
water-course,  or  reservoir,  or  for  the  site  of  water- works,  gas- 
works, or  works  for  the  supply  of  electricity  [but  so  that  not 

more  than  acres   shl  be   grted  as  a  site  for,  iic,  here 

specify  any  desired  reniron,  unless  the  full  conson  in  moy  is 
pd  for  the  same.] 

xcvi.  And  it  is  hbv  agrd  that  the  powers  of  the  S.  L.  Acts, 
1882  to  1890,  shl  be  extended  so  as  to  include  a  power  to 
accept,  &c.,  as  in  foi^i  LX.,  p.  626. 

xcvii.  And  it  is  hby  aqrd  that  the  provons  of  the  S.  L 
Acts,  1882  to  1890,  shl  be  extended  so  as  to  authorize  the 
investint  or  applicon  of  capl  moys  arisg  under  these  psnts  or 
the  sd  Acta  [iu  the  pchase  of  leasehd  hds  held  for  a  term  of 
wch  not  less  than  40  yrs  shl  be  unexpired  at  the  time  of  pchase, 
or  in  the  pchase  for  a  term  of  not  less  than  40  yrs  of  mines  or 
minis  convenient  to  be  held  or  worked  with  the  sd  hds  & 
premes,  or  of  any  easemt,  rt,  or  privilege,  convenient  to  be  held 


{d)  See  p.  626,  note  (c). 

(h)  Care  must  be  taken  not  to  insert  in  this  clause  any  methods  of  appljini; 
capital  moneyH  which  are  only  intended  to  be  adopted  with  the  consent  of  the 
trustees,  for  it  will  be  observed  that  the  tenant  for  life  has  the  right,  S.  L.  A., 
1882,  8.  22  (2),  to  direct  that  capital  money  shall  In;  applied  in  any  of  the 
methods  authoriRcd  by  the  Act,  one  of  which  is  (S.  L.  A.,  1882,  s,  21),  in  any 
mode  in  which  money  produced  by  the  exercise  of  a  jwwer  of  sale  in  the  settle- 
ment is  exercised  thereunder.  See  the  Act  of  1882,  s.  21,  the  Act  of  1887,  and 
the  Act  of  1890,  ss.  13, 15  ;  and  see  also,  p.  636,  form  LXXX.,  and  the  next  form. 

The  Act  of  1887,  which  authorizes  the  application  of  capital  money  in  the 

redemption  or  payment  of  improvement  rent-charges,  applies  only  where  the 

improvement  was  of  a  kind  authorized  by  the  S.  L.  Acts  (see  Re  Aeitton,  W.  N. 

1889,  201,  1890.  24;  61   L.  T.  787);  the  provision  as  to  this  in  the  text  is 

not  so  restricted  and  would  apply,  e,g.^  to  a  rent-charge  created  under  the 

Limited   Owners'    Residences   Acts,  1870  and  1871,  for  improvements  to  the 

mansiou-houHC  of  a  nature  not  covered  by  s.  25  of  the  S.  L.  A.,  1882,  or  s.  13 

of  the  S.  Jj.  A.,  1890.    Capital  money  may  be  applied  under  the  Act  of  1887  in 

redeeming  a  rent-charge  by  paying  not  only  so  much  as  represents  principal, 

but  also  of  a  reasonable  sum  by  way  of  bonus  to  compensate  the  owner  of  the 

rent-charge  for  the  loss  of  interest  (Be  £gvwfU,  46  Ch.  D.  395,  disapproving  Rf 

Sudeley,  37  Ch.  D.  123),  but  not  a  payment  made  for  retluction  of  the  interest, 

Be  Vernetf,  [1898]  1  Ch.  508,  on  which  such  rent-charge  was  calculated  ;  and 

mav  also  be  applied  in  payment  of  the  instalments  of  the  rent-charge  as  they 

accrue  due  (Be  Hoioard,  [1892]  2  Ch.  233)  ;  but  not  in  recouping  to  the  tenant 

for  life  the  back  instalments  QBe  Howard,  Re  DaJ'mtm,  [1892]  3  Ch.  522)  ;  and 

the  Act  applies  although  the  land  originally  charge<l  ha^  been  sold  and  the 

rent-charge  has  been  shifted  to  other  parts  of  the  settled  estates  under  the 

S.  L.  A.  1882,  s.  5  (JU  Howard),    But  an  order  cannot  be  made,  where  the 
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thwith]  [or  in  the  pchase  of  freehd  or  leasehd  hds  situate  in 
Ireland],  [or  in  the  pchase,  paymt,  dischge,  or  redmon  of  any 
rent-chge  or  annl  sum  (whether  perpetual  or  terminable)  now 
or  hrafter  chged  on  all  or  any  pt  of  the  sd  hds],  [or  in  or  upon, 
&c.,  extension  of  interim  powers  of  investmt,  see  pp.  459,  et 
seq.,  forms  iv.  to  viii.]. 

XCVIII.   And  it  is  HBY  AGRD  that  any  capl  moys  arisg  under  Extension 
these  psnts  or  the  exercise  of  the  powers  of  the  S.  L.  Acts,  1882  gioSlTof 
to  1890,  in  relon  to  the  hds  &  premes  hby  settled,  may,  in  addon  S.  L.  Acts 
to  the  other  modes  of  investmt  or  applicon  thof  authorized  by  improve- 
the  sd  Acts  or  these  psnts,  be  applied  in  or  towards  paymt  of  "^•"^C*^)* 


trustees  have  no  money  in  hand,  prospectively  directing  future  capital  money  to 
be  so  applied,  Rs  Brutoly  [1893]  3  Ch.  161. 

(O  See  the  Act  of  1882,  hs.  21  (iii.),  25-29,  and  the  Act  of  1890,  ss.  13  and  15.  ImproTe- 
The  improvements  specified  in  s.  25  of  the  Act  of  1882,  as  extended  by  the  menti 
Act  of  1890,  8.  13,  include  a  wide  range;  but  by  s.  26  they  cannot  be  paid  ^"4.*' 
for  oat  of  capital  money  until  a  scheme  has  been  submitted  to  and  approved  V^ta' 
by  the  trustees  or  the  Court  (unless  this  is  dispensed  with  by  the  Court, 
which  it  is  empowered  to  do  by  s.  15  of  the  Act  of  1890) ;  and  (if  the 
money  is  in  the  hands  of  the  trustees)  a  certificate  of  the  Board  of  Agri- 
culture (to  whom  the  functions  of  the  Land  Commissioners  were  transferred 
by  52  &  53  Vict.  c.  30),  or  an  engineer  or  surveyor  nominated  by  the  trustees 
and  approved  by  the  Board  or  the  Court  that  the  work  has  been  properly  done, 
and  as  to  the  amount  payable,  or  an  order  of  Court  directing  or  authorizing  the 
application  of  the  money  has  been  obtained,  s.  26  (1,  2).  Where  the  money  is 
in  Court,  the  Court  is  empowered  to  act  on  a  certificate  of  the  Board  or  an 
engineer  or  otherwise,  s.  26  (3).  See  as  to  these  sections,  lie  ffoughton  Estate, 
30  Ch.  D.  102  ;  He  Broadwattr  Estate,  33  W.  R.  738  ;  Clarlte  v.  Thornton,  35 
Ch.  D.  307  ;  Re  Bulwer  Lytton,  38  Ch.  J).  2Q  \  Re  Gerard,  [J 893]  3  Ch.  252  ; 
Re  OaekeU,  [1894]  1  Ch:  485  ;  Re  Tucker,  [1895]  2  Ch.  468;  and  as  to  the 
application  of  capital  money  under  s.  13  of  the  Act  of  1890  in  "additions  to  and 
alterations  in  buildings,"  with  a  view  to  letting  (sub-s.  ii.)  ;  sec  Rr  Be  Teleeier, 
[1893]  1  Ch.  163;  Re  Oerard,  ubi  *up.;  Re  Gashrll,  ubi  eup. ;  Re  Tiusker, 
ubi  sup.;  and  in  rebuilding  the  mansion-house  (sub-s.  iv.),  Jle  De  Teissier, 
Re  Gerardy  Re  Walker,  [1894]  1  Ch.  189.  An  order  cannot  be  made  pro- 
spectively, where  the  trustees  have  no  money  in  hand,  for  the  application  of 
future  capital  money  in  improvements;  Re  Millard,  [1893]  3  Ch.  116;  Rt* 
Rrittvlj  ib,  161.  The  Court  has  no  power  in  cases  not  amounting  to  salvage  to 
raise  money  out  of  a  settled  estate  and  apply  the  money  in  pulling  down  and 
rebuilding  houses  on  the  estate,  Re  Montagu,  [1897]  2  Ch.  8.  See  the  District 
Council  CWater  Supply  Facilities)  Act,  1897,  authorizing  a  charge  on  land  with 
the  sanction  of  the  Board  of  Agriculture  in  favour  of  a  landowner  who  con- 
tributes towards  the  expenses  incurred  by  a  District  Council  for  the  purpose  of 
supplying  water  to  the  lands  of  such  landowner  whether  together  with  other  lands 
or  not.  As  to  the  erection,  completion,  and  improvement  of  mansion-houses  and 
buildings  appurtenant  thereto  see  also  the  Improvement  of  Land  Act,  1864  (27  k  28 
Vict.  c.  114),  and  the  Limited  Owners  Residences  Acts,  1870  and  1871  (33  &  34 

Vict.  c.  66,  and  34  &  35  Vict.  c.  84).    As  to  applying  personalty  constructively    Personalty 

arising 
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the  whole  or  any  pt  of  the  expses  of  any  improvemt  of  any 
nature  specified  in  the  afsd  Acts  on  any  pt  of  the  sd  hds  is 
premes,  or  of  any  substantial  repairs  or  improvemts  of  the  fA 
mansion-house,  or  the  outJbldgs  thof,  or  any  farm  or  other  bldgs 
for  the  time  being  subjt  to  the  uses  or  trusts  of  these  psnts,  or 
the  expses  of  the  approprion  or  laying  out  of  any  pt  or  pts  of 
the  sd  hds  &  premes  as  sites  for  &  the  eron,  bidg,  makg,  and 
laying  out  thron  of  any  churches,  chapels,  schools,  or  other 
bldgs,  parks,  squares,  gardens,  or  other  open  spaces,  roads, 
streets,  paths,  sewers,  gasworks,  gaspipes,  electric  light  works, 
or  any  other  works  wch  may  tend  to  the  improvemt  or 
developmt  of  the  sd  hds,  or  any  pt  or  pts  thof,  as  a  bldg 
este,  or  of  any  other  works  wch,  in  the  opinion  of  the  sd 
trees  or  tree,  may  be  for  the  permanent  improvemt  or  benefit 
of  the  sd  hds  &  premes,  &  wch  expses  in  the  judgmt  of  the  sd 
trees  or  tree  ought  fairly  &  reasbly  to  be  chged  on  the  inhance 
of  the  sd  premes,  witht  the  necessity  in  any  case  of  submittg  a 
formal  scheme  for  the  approval  of  the  trees,  or  obtaing  a  certfe 
from  any  engineer  or  surveyor  in  respt  of  such  improvemts  or 
upon  the  certfe  of  any  engineer  or  surveyor  nominated  by  the 
sd  trees  or  tree,  whether  he  shl  have  been  approved  or  not  by 


subject  to  the  same  uses,  but  arising  under  a  different  settlement,  in  payment  for 
improvements,  sec  Re  Mundy,  [1891]  1  Ch.  399  ;  Re  Byng,  [1892]  2  Ch.219; 
Re  Mmuon^  [1898]  1  Ch.  427.  A  constructive  trustee  who  expends  money  on 
permanent  improvements  isprinidfafiie  entitled  to  be  recouped  to  the  extent  of 
the  improved  value,  and  this  is  not  affected  by  the  fact  that  he  is  tenant  for  life 
under  the  constructive  trust,  Rowley  v.  Ginnerery  [1897]  2  Ch.  503. 

Capital  money  may  also,  by  the  Agricultural  Holdings  Act,  1883  (46  &  47 
Vict.  c.  61),  8.  29,  be  applied  for  improvements  contained  in  the  first  and  second 
parts  of  the  Schedule  to  that  Act,  or  in  paying  off  a  charge  created  for  sach 
improvements  ;  and  by  the  Housing  of  the  Working  Classes  Act,  1890  (53  k  o4 
Vict.  c.  70),  8.  74  (substituted  for  s.  11  of  48  &  49  Vict.  c.  72)  in  labourers' 
cottages  and  working-cla»s  dwellings  ;  as  to  the  meaning  of  working  classes  in 
that  enactment,  see  the  S.  L.  A.,  1890,  s.  18. 

As  to  the  jurisdiction  of  the  Court  apart  from  statute  to  sanction  repairs  and 
improvements  out  of  capital  money,  see  3  Dav.  Prec.,  p.  291,  note  ;  Qmway  v. 
FefitaUf  40  Ch.  D.  512,  distinguished  in  Re  De  TeigHer,  uH  tup. 

As  to  the  redemption  of  improvement  rent-charges  out  of  capital  money 
under  the  S.  L.  A.,  1887,  see  p.  644,  note. 

As  to  the  effect  of  a  provision  in  the  settlement  for  the  creation  of  a  sinking 
fund  to  recoup  to  capital  an  outlay  for  improvements,  see  Re  Stuibury^  [1893] 
3  Ch.  74. 

As  to  whether  a  trust  to  pay  for  improvements  out  of  income  is  within  the 
Thellusson  Act,  see  nne  v.  RuUigh,  [1891]  2  Ch.  13 ;  Re  Mason,  [1891]  3  Ch. 
467  ;  above,  p.  497,  note. 
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the  Board  of  Agriculture  or  any  Ct  havg  jurisdou  uuder  the  sd 
Acts. 

xcix.  And  it  is  hby  aqrd  that  all  or  any  pt  of  the  expses  rower  to 
incurred  by  any  tenant  for  life  under  these  psnts  in  effectg  any  }[f°*^^  ^°^ 
improvemts  of  any  nature  specified  in  the  S.  L.  Acts,  1882  to  charge  iu- 
1890,  on  any  pt  of  the  sd  hds  &  premes,  wch  shl  be  certified  by  ^Ith^ex^-* 
any  engineer  or  surveyor  appted  by  the  sd  trees  or  tree  to  have  p«n*«8  of 
been  pperly  expended  in  that  behalf,  &  wch  in  the  judgmt  of  meiit«. 
the  sd  trees  or  tree  slil  be  pperly  chgeable  on  the  inhance  of  the 
sd  premes,  shl  be  so  chged  togr  with  intt  at  the  rate  of  4  p.c. 
p.a.  from  the  time  of  the  expenditure  tho£ 

c.  And  it  is  hby  agrd  that  the  powers  of  the  S.  L.  Acts,  Powcr  to 
1882  to  1890,  in  relon  to  the  hds  hby  settled,  shl  be  extended  J^^ffo^ 
so  as  to  authorize  the  grt  to  any  tenant  for  life  for  the  time  life  (a). 
being  hrunder  of  any  such  leases  of  the  same  hds  or  any  pt  or 
pts  thof  as  wd  have  been  authorized  by  the  sd  Acts  if  such  pson 
had  not  been  tenant  for  life  hrunder,  &  to  the  intent  that  on 
Any  such  grt  the  trees  lirof  shl  stand  in  the  place  of  &  represent 
such  tenant  for  life,&  shl  in  addon  to  their  poweis  as  trees  have 
3il   the  powers  of  a  tenant  for  life  in  referee  to  negotiatg  & 
<x>mp]etg  the  transon. 

ci.  Provd  always,  &  it  is  hby  agi'd  that  the  sd,  life-tenant,  Proviaion 
[every  pson  who,  under  the  Unions  hinbfe  contd,  shl  for  the  tenaSs**^ 
time  being  be  beneflly  entled  to  the  possou  or  rect  of  the  rents  J[>^  ^*  ^ 
&  profits  of  the  hds  &  premes  hby  settled  as  tenant  for  life]  in  calti- 
«hl  keep  any  arable  land  formg  pt  of  the  sd  premes  wch  may  ^*^^'^- 
ioT  the  time  being  be  in  his  or  her  occupon  clean  &  in  good 
heart  &  condon,  &  that  if  &  so  often  as  such  tenant  for  life  shl 
neglect  so  to  do  it  shl  be  Iful  for,  but  not  obligatory  upon,  the 
sd  trees  or  tree  to  enter  upon  the  same  land  for  the  ppose  of 
puttg  the  same  in  good  heart  &  condon  &  cleansg  the  same,  & 
to  retain  posson  thof  so  long  as  shl  be  deemed  necy  for  such 
ppose,  &  to  raise  &  pay  all  the  costs  &  expses  thby  incurred 
•out  of  the  rents  &  profits  of  the  sd  premes. 

cii.  And  it  is  hby  agrd  that  any  capl  moys,  (fee,  aa  inform  Po^®^  ^ 
XCVIII.,  in  addon  to  the  other  modes  of  investmt  or  applioon  capital 


(a)  Sales  to  and  purchases  from  a  tenant  for  life,  and  exchanges  and  parti- 
lions  with  him,  are  provided  for  by  s.  12  of  the  S.  L.  A.,  1890  (see  Vol.  I., 
p,  474) ;  but  not  leases. 
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thof  authorized  by  the  sd  Act  or  these  psnts,  may  at  the  reqt 

in  writg  of  the  sd,  life-tenanty  [any  pson  who,  under  the  iimons 

hinbfe  eontd,  shl  for  the  time  being  be  beneflly  entled  to  the 

posson  or  rect  of  the  rents  &  profits  of  the  hds  &  premes  hby 

settled  as  tenant  for  life,]  if  he  or  she  shl  be  desirous  of  stockg 

&  cultivatg  any  arable  or  pasture  land  for  the  time  being  in 

his  or  her  occupon,  be  employed  in  advancg  the  whole  or  any 

pt  of  the  sum  wch  in  the  opinion  of  the  sd  trees  or  tree  shl  be 

suflft  for  that  ppose,  but  so  that  the  repaymt  of  such  sum  shl 

be  seed  by  a  mtge  of  the  life  intt  of  such  tenant  for  life  in  the 

sd  premes,  togr  with   a  policy  or  policies  of  assurce  on   his  or 

her  life,  or  by  the  bond   of  such  tenant  for  life,  or  in  some 

other  mner  to  the  satisfon  of  the  sd  trees  or  tree,  provd  that 

on  such  land  being  let  to  a  tenant,  or  on  the  death  of  such 

tenant  for  life,  it  shl  be  Iful  for  the  ^d  trees  or  tree,  in  tlieir  or 

his  absolute  discron,  if  they  or  he  shd  be  of  opinion  that  the 

moy  so  advced  has  been  pperly  employed  for  the  pposes  afsd 

absolutely  to  rele  such  tenant  for  life  or  his  or  her  este  from 

all  liability  to  repay  the  same  or  orwise  in  respt  thof:  Pbovd 

ALSO,  &  it  is  hby  agrd  that  any  moy  required  to  be  advced  for 

stockg  or  cultivatg  any  such  land  as  afsd  may  be  raised  by  the 

sd  trees  or  tree  by  mtge  of  the  sd  hds  or  any  pt  thof,  &  so  that 

no   mtgee  shl  be  concerued  to  inquire  into  the  propriety  of 

raisg  the  same  amt  required. 

cm.  And  it  is  hby  aqrd  that  it  shl  not  be  necy  for  any  pson 
inteudg  to  exercise  any  powers  conferred  by  the  S.  L.  Acts, 
1882  to  1890,  in  relon  to  any  hiis  for  the  time  being  subjc  to 
the  uses  or  trusts  of  these  psnts  to  give  any  notice  of  such 
intention  to  the  sd  trees  or  tree  or  to  their  or  his  solor  (c). 

CIV.  And  it  is  hby  agrd  that  the  sd,  trees,  &  the  [survors 
or]  survor  of  them  or  other  the  trees  or  tree  for  the  time  being 


(a)  a  similar  application  of  tnist  money  has  been  authori^eil  even  in  the 
absence  of  an  express  power,  Re  Hongekoldj  27  Cb.  D.  553.  See  the  power  to 
trustees  to  carry  on  and  stock  farms,  pasty  p.  783. 

(ft)  See  Vol.  I.,  pp.  475,  476,  note. 

(<f)  Where  a  life  estate  nnder  a  previoas  settlement  is  kept  alive,  add : — 

"  And  further,  that  such  dispenson  from  the  necessity  of  givg 
such  notice  shl  be  applicable  in  the  case  of  any  exercise  of  any 
such  powers  by  the  sd  A,  as  tenant  for  life  under  the  hA 
settlemt  [will]  of,  &c." 
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of  these  psnts  shl  be  &  they  axe   hby  appted  trees  of  these  ^^^ 
psnts  for  the  pposes  of  the  S.  L.  Acts,  1882  to  1890,  [&  of  any  Acta  (d). 

(<0  See  the  Act  of  1882,  s.  2  (8),  and  ».  Sa  (2),  and  the  Act  of  1890,  b.  16  ;  and   As  to 
Vol.  I.,  p.  473.    Where  the  settlement  contains  an  express  power  of  sale  of  the   tnistecs 
settled  land,  ezerciseable  by  the  trustees  or  with  their  consent,  according  to  the   S   j*' 
definition  in  the  Act  of  1882,  they  ipso  fa  f  to  become  the  trustees  for  the  purpose  ^'^^ 
of  the  Acts,  and  no  other  trustees  can  be  appointed  for  that  purpose.     It  should 
be  borne  in  mind  that  the  Act  of  1H90,  s.  16,  appears  not  to  be  of  general 
application,  but  to  be  confined  to  the  case  where  a  sale  is  pending,  so  that 
trustees  answering  the  description  in  that  section  woul<l  not  be  such  for  the 
{lurpose  of  a  lease  or  exchange  or  any  other  dealing  except  a  sale  ;  sec  Vol.  I., 
p.  474.    The  trustees  should  also  be  appointed  trustees  for  the  purpose  of  the 
minority  clause  in  the  C.  A.,  1881,  s.  42,  if  relied  on;  see  p.  614,  form  XLIX. 
As  to  compound  settlements,  see  arde.  Vol.  I.,  p.  467,  note.    In  the  common  case   Compound 
of  a  strict  settlement  on  A.  for  life  with  remainder  subject  to  jointures  and   settle- 
portions  to  B.  in  tail  two  cases  of  compound  settlement  may  <xx;ur,  after  a   ™«nt8. 
disentail  and  resettlement  and  the  death  of  A.     If  the  disentail  took  place  in 
the  lifetime  of  A.,  B.  has  not  the  statutory  powers  conferred  by  the  S.  L.  A.  on 
him  as  tenant  in  tail  under  the  original  settlement,  he  is  tenant  for  life  of  the 
compound  settlement  composed  of  the  original  settlement,  the  disentailing  deeii, 
and  the  resettlement,  but  he  cannot  exercise  his  statutory  powers  under  the 
<'ompoand  settlement  owing  to  there  being  no  trustees  for  the  purposes  of  the 
8.  L.  A.  of  the  compound  settlement.      This  difficulty  may  be  obviated   by 
inserting  in  the  original  settlement  the  clause  following  : 

(A.)  "  And  it  is  hby  agrd  &  decld  that  the  psons  or  pson  Appoint- 
who  shl  for  the  time  being  be  the  trees  or  tree  of  these  psnts  trustees 
for  the  pposes  of  the  S.  L.  Acts,  1882  to  1890,  shall  be  the  trees  of  com- 

'        ,  -  pound 

or  tree  tor  the  same  pposes  of  every  compound  settlemt  consistg  gettle- 
of  these  psnts  &  of  any  instrumt  or  instrumts  to  be  executed  ^^?}^ 

hrafter."  inserted 

As  every  jjcrson  taking  under  a  resettlement  takes  subject  to  the  provisions  in  the 

of  the  earlier  settlement  it  is  apprehended  that  he  will   be  bound  by   this  origj"** 

declaration,  but  it  will  be  safer  to  insert  in  the  resettlement  the  clause  following  :  J!!!^-.?" 

(B.)  "  And  it  is  hby  agud  &  decld  that  the  pson  or  psons  j^ppoi^^- 

who  shl  for  the  time  being  be  the  trees  or  tree  of  the  recited  ment  of 

indre,  dated,  &c.  [will,  &c.]  for  the  pposes  of  the  S.  L.  Acts,  ofcom* 

1882  to  1890,  shl  be  trees  or  tree  for  the  like  pposes  of  the  pound 

compound  settlemt  formed  by  the  sd  indre  [will]  &  these  psnts."  ^enti 

Where  the  disentail  takes  place  after  the  death  of  A.,  B.  as  having  been    tobein- 
tenantin  tail  in  possession  under  the  original  settlement  can  probably  exercise  the   serted  in 
statutory  powers  so  as  to  override  the  family  charges  conferred  by  it  so  long  as   *j^®  reset- 
it  exists,  i.e.  if  it  be  in  the  usual  form,  during  the  life  of  a  jointress  under  it,  or      *"™*"  • 
so  long  as  the  interests  of  portionists  under  it  are  contingent  on  their  attaining 
21.  but  in  cases  where  there  is  valuable  consideration  for  the  resettlement  B. 
cannot,  without  the  consent  of  the  persons  claiming  under  it,  all  of  whom  are 
his  assigns,  exercise  those  powers,  see  S.  L.  Act,  1882,  s.  50  (S).    This  difficulty 
may  be  obviated  by  inserting  the  following  clause  in  the  resettlement : 

(C.)  "And    it    is     hby    agrd    &    DECI,D   that   nothg   contd    Proviso 
^     ^  -»  ft  in  reset- 
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powers  hby  conferred  by  referee  to  or  by  way  of  exteasion  or 
enlargetut  of  tbe  powers  of  the  ad  ActsJ  And  that  a  sole  tree 
for  tbe  time  being  of  these  psnts  shl  be  competent  to  act  for 
all  tbe  ppose^  of  the  sd  Acts,  [or  such  powers  aa  afsd,]  includg 
the  rect  of  capl  inoy  [&  notices]  thniiider. 

CV.  Pbijvd  always,  that  any  Si  every  referee  hrin  contd  to 
the  S.  L.  Acta,  1882  to  1890,  or  any  of  such  Acts,  shl  be 
deemed  to  extend  to  Si  include  any  Act  or  Acts  from  time  tt> 
time  in  force,  extentig,  amendg,  or  re-enactg  the  same,  but 
not  so  aa  to  abridge  or  restrict  any  of  the  powers  hby  conferred 
by  referee  thto. 

cvi.  And  thw  indbe  also  witneth,  that  in  further  psuance 
of  the  sd  agrnit,  [&   in   consou  of  the  sd   intd   luarre,]  the  sd 

,  aa  settlor,  [witli  the  approhon  of  the  sd  — — ,]  doth  hby 

covt  with   the  ad,  trees,  their  hrs  &  aasna,  that  [if  the  sd  intd 

marie  shl   take  place],  he  the  sd &  all  other  necy  pties 

(if  any)  will  forthwith  surrender  into  the  hands  of  the  lord  or 
loi-ds,  lady  or  ladies,  of  the  sevl  manors  of  wch  the  same  are 
ressply  holden,  accdg  to  the  custom  thof  resply,  peels.  Vol.  /., 
p.  386  :  [An'D  all  other  (if  any)  the  hds  of  copjhd  or 
customary  tenure,  situate   in   the  respive  parishes  of,   &c,    iu 

the  coy  of,  &c,,  to  wch  tlie  sd is  now  enlled  for  an  este 

of  inhance  at  law  or  in  equity].  To  the  use  of  ihu  sd.  trees, 
their  hrs  Si  assns,  accdg  to  the  customs  of  the  sd  respive 
manors,  by  &  under  tlie  rents,  fines,  heriots,  suits  &  services 
due  Si  of  rt  accustomed  for  the  same  :  Upon  SUCH  TRUSTS  & 
suhjt  to  such  powers  &  provona  as  shl  correspond  with  tbe 
uses,  trusts,  powers,  &  provona  hinbfe  decld  &  contd  concern^ 
the  freehd   hds  hby  sotclcd,  or  as  near  tlitu  as  the  different 

iu  these  psnts  shl  prevent  the  sd  B.  from  exercisg  the  powers 
conferred  on  him  hy  the  S.  L,  Acta,  1882  to  1890,  aa  havg 
been  tenant  in  tail  in    posson  of  the  hds  hby  assured   under 

the  sd  recited  iudre,  dated,  &c.  [will  of ]." 

(a)  Whcru  thi;  uipy holda  Form  a  Bubstautiol  part  of  the  aettlal  land,  it  witl 
be  expctiictit  to  autliorizu  moneys  which  uia;  become  rsianble  under  the  Irusia 
of  a  term,  la  be  raised  by  u  mortgage  of  the  inhcrilnnce,  p.  642,  form  xcil.  If 
this  is  doue  the  clause  in  the  text  will  enable  the  moacys  to  be  nused  by  a 
mortgage  of  the  copyholds  ia  the  unuat  form.  Id  the  abseuce  of  such  » 
provision  it  may  be  ditUcult  to  raise  the  money  out  of  the  copyholds  without 
the  sanction  of  the  Court,  us  the  trusC^iis  caiiiiot,  in  the  abi*eDce  of  special 
cuHtam,  demiiw  them  for  the  tcnu. 
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tenure  of  the  ppty  will  permit,  but  not  so  as  to  increase  or 
multiply  chges  or  powers  of  chgg  ;  And  further,  that  [after 
the  sd  intd  marre,  &]  in  the  meantime  &  until  the  same 
respive    copyhd   hds   &   premes   shl   have    been   surrendered 

psuant   to  the  covt  hinbfe  contd,  the  sd &  his  hi-s  will 

stand  possed  thof  upon  ti-ust  for  the  suirender  thof  psuant  to 
such  covt,  &  subjt  th to  upon  the  trusts  &subjt  to  the  powers 
&  provons  upon  &  subjt  to  wch  the  same  wd  be  held  if  such 
surrender  had  been  made. 

cvii.  And  this  indre  also  witneth,  that  in  further  psuance  Aasign- 
of  the  sd  agrmt  [&  in  couson  of  the  sd  intd  marre],  the  sd  leaseholds 

,  aa  settlor,  [with  the  approbon  of  the  sd ],  doth  hby  for  years 

assn  (6)  unto  the  sd,  trees.  All  &  singr,  peels  by  referee  to  upon 
leases  hfe  recited  (c)  [And  all  other  (if  any)  hds  held  under  Jj^f^n^*^" 
any  lease  or  leases  for  yrs  [or  a  life  or  lives]  situate  in  the  ing  with 

respive  parishes  of,  &c.,  in  the  coy  Oi',  &c.,  to  wch  the  sd l^holds. 

is  now  entled  at  law  or  in  equity]  :  To  HOLD  the  same  Unto 
the  sd,  treeSj  for  the  sevl  residues  remaing  unexpired  of  the 
respive  terms,  or,  "  for  the  sevl  lives  or  life,'*  or  estes  for  wch 
the  same  are  resply  held  &  subjt  to  the  rents,  covts,  &  condons 
reserved  by  &  contd  in  the  sd  respive  leases,  [Upon  trust  for  the 

«d ,  until  the  sd  intd  marre,  &  after  such  marre],  Upon  trust 

that  the  ad,  trees,  or  the  [survors  or]  survor  of  them,  shl,  by  & 
out  of  the  rents  &  profits  of  the  sd  respive  leasehd  premes,  pay 
the  rents  &  pform  &  observe  the  covts  by  the  sevl  lessees,  & 
Condons  by  &  in  the  sd  sevl  leases  reserved  &  contd,  &  subjt 
thto  shl  hold  the  same  premes  upon  such  trusts  &  subjt  to  such 
powers  &  provons  as  shl  correspond  with  the  uses,  trusts, 
powers,  &  provons  hinbfe  decid  &  contd  concerng  the  freehd 
hds  hby  settled  or  as  near  thto  as  the  nature  of  the  premes 
will  permit,  but  not  so  as  to  increase  or  multiply  chges  or 
powers  of  chgg,  &  so  that  the  sd  leasehd  premes  (d)  [or  any 


(h)  If  the  leaseholds  are  held  for  lives,  say,  *'  grt."     The  limitation  to  the 
trustees  wiU  be  correct  in  either  case. 

(r)  Where  there  are  several  leases  omit  the  recital  of  the  leases,  and  say, 

**  All  &  singr  the  messes,  tenemts,  &  hds  comprd  in  or  expd 
to  be  demised  by  the  sevl  indres  of  lease  specified  in  the 
6chdle  hto.'' 

Qf)  If  any  of  the  leaseholds  are  held  for  lives,  say,  "  SUch   of  the  sd 

premes  as  are  held  under  a  lease  or  leases  for  yrs/' 
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undivided  share  thof]  shl  not  vest  absolutely  in  any  pson 
hby  made  tenant  in  tail  [male  or  in  tail]  by  pchase,  unless  be 
[or  she]  shl  attn  the  age  of  twenty-one  yrs,  but  on  his  [or  her] 
death  under  that  age  shl  devolve  in  the  same  mner  as  if  the 
same  had  formed  pt  of  the  freehds  of  inhance  hby  settled : 
[Provd  always,  &  it  is  hby  agrd  &  decld  that  a  sale  in  lots 
of  any  leasehds  for  the  time  being  subjt  to  the  trusts  of  these 
psnts  may  be  effected  by  an  assnmt  of  the  whole  of  the  ppty 
demised  by  the  lease  to  one  pchaser,  &  by  the  grt  eir  by  the 
pson  or  psons  makg  the  sale  or  by  such  pchaser  to  each  of 
the  other  pchasers  of  an  under  lease  of  the  lot  pchased  by 
him  for  the  whole  term  less  one  day  at  such  apportioned  intt 
&  subjt  to  such  covts  &  condons  as  may  be  agrd  upon.] 

cviii.  And  this  indre  also  witneth,  that  in  psuance  of 

the  sd  agrmt,  [&  in  conson  of  the  sd  intd  marre,]  the  sd 

as  settlor,  doth  hby  assn  unto  the  sd,  trees.  All  &  singr 
the  plant,  machy,  &  chattels  in  or  upon  or  employed  in 
the  workg  of  the  mines,  collieries,  &  minis  hby  settled.  To 
HOLD  the  same  Unto  the  sd,  trees,  [Upon  trust  for  the  sd 

until  the  solemnizon  of   the   sd  intd  marre  &  aftwds], 

upon  the  trusts  hinafter  decld  ;  And  it  is  hby  agrd  & 
decld,  that  the  plant,  machy,  &  chattels  binbfe  assned,  or 
wch  may  hrafter  be  added  to  or  substituted  for  the  same  or 
any  pt  thof,  as  hinafter  mentd,  shl  [after  the  sd  marre]  be 
held  upon  such  trusts,  &  subjt  to  such  powers  &  provons  as 
shl  correspond  with  the  uses,  trusts,  powers  &  provons  hinbfe 
decld  &  contd  concerng  the  freehd  hds  hby  settled,  or  as  near 
thto  as  the  nature  of  the  premes  will  permit,  but  not  so  as  to 
increase  or  multiply  chges  or  powers  of  chgg,  &  so  that  the 
same  premes  shl  not  vest  absolutely  in  any  pson  hby  made 
tenant  in  tail  [male  or  in  tail]  by  pchase,  unless  he  [or  she] 
shl  attn  the  age  of  twenty-one  yrs,  but  on  his  or  her  death 
under  that  age,  shl  devolve  in  the  same  mner  as  if  the  same 
had  formed  pt  of  the  freehds  of  inhance  hby  settled ;  And  it 

is  hby  agrd  that  the  sd  trees  or  tree  shl  allow  the  sd  

durg  his  life  to  take  &  keep  posson  of  the  sd  plant,  machy,  & 
chattels  hby  assnd,  &  of  any  plant,  machy,  &  chattels  wch 
may  be  substituted  for  or  added  to  the  same  or  any  pt  thof  as 
hinafter  mentd,  &  to  employ  the  same  in  the  workg  of  the 
mines,   collieries,  &  minis  for   the   time   being    subjt  to   this 
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settlerot,  with  power  for  the  sd  to   alter,  vary,  remove, 

sell,  &  dispose  of  the  sd  plant,  machy,  &  chattels,  or  any  of 
them  in  a  pper  course  of  managemt,  &  to  rece  the  produce  of 

such  sales,  but  so  that  the  sd shl  be  bound  to  keep  the 

plant,  machy,  &  chattels  for  the  time  being  employed  in  or 
about  the  sd  mines,  collieries,  &  minis,  in  good  &  complete 
repair  &  workg  order,  &  so  that  the  same  shl  be  sufft  for  the 
effectual  workg  of  the  sd  mines,  collieries,  &  minis,  &  accdgly 
that  all  plant,  machy,  &  chattels  substituted  or  added  by  the 

sd   for  or    to    the  sd   plant,    machy,  &    chattels    hinbfe 

assned,  or  any  pt  thof,  &  employed  for  the  pposes  afsd,  shl  be 
considered  as  going  along  with  the  sd  mines,  collieries,  & 
minis;  And  it  is  hby  aord  that  it  shl  be  Iful  for,  but  not 
incumbent  on  the  sd  trees  or  tree,  if  in  their  or  his  uncon- 
trolled discron,  they  or  he  shl  be  of  opinion  that  the  sd  

is   dealg  impperly    with    the   sd  plant,  machy,   &  chattels,  tf> 

enter  into  posson  of  the  same,  &  to  allow  the  sd to  use 

the  same  siibjt  to  such  restrons  only  &  in  such  mner  as  the 
sd  trees  or  tree  shl  think  fit ;  And  it  is  hby  agrd  that  it  shl 

be  Iful  for  the  sd to  sell  any  of  the  sd  plant,  machy,  or 

chattels,  to  the  lessee  or  lessees  in  any  ming  lease  wch  may 
be  grted  of  the  hds  hby  settled  or  any  pt  thof,  but  so  that  the 
pchase-moy  for  the  same  shl  be  reced  by  the  sd  trees  or  tree, 
&  be  applied  as  if  the  same  had  arisen  from  a  sale  of  the  sd 
hds  &  premes. 

cix.  Upon  trust  to  permit  the  sd  &  other  articles  &  Trimuof 

effects  to  devolve   &  be  enjoyed  as  heirlooms  with  the  freehd  as  heir- 
hds   hby   settled,  but   so   that   the    same  [or   any    undivided  lo^n»a^y 
share  thof]   shl  not  vest   absolutely   in    any    pson  hby  made  tolimita- 

tenant  in  tail  [male  or  in  tail]  by  pchase,  unless  he  [or  she]  Je^i'^^^^te 

(rt). 

(a)  For  instances  of  trusts  of  heirlooms  to  follow  a  title  or  real  estate,  see  Be  As  to 
Lard  Esmouth,  23  Ch.  D.  158  ;  Re  OreMioell,  24  Ch.  D.  102  ;  Re  JohnMUtn,  2H  heirlooms. 
Ch.  D.  538.  As  to  the  power  of  selling  settled  heirlooms  under  an  order  of 
Court,  see  the  S.  L.  A.,  1882,  s.  37,  which  applies  to  heirlooms  settled  with 
a  title  (^Re  Rivett-Carnac^  30  Ch.  D.  136),  and  enables  the  proceeds  to  be 
applied  in  the  same  way  as  other  capital  moneys  (^Re  Marlhirrimgh^  32  Ch.  D. 
1)  ;  and  see  Re  Broum,  27  Ch.  D.  179  ;  Re  Hovghton  Ettate,  30  Ch.  D.  102  ;  lU 
Earl  of  Radnor,  45  Ch.  D.  402  ;  but  hereditaments  purchaned  with  such  pro- 
ceeds are  not  subject  to  the  charges  affecting  the  settled  hereditaments,  Bf» 
JUarboraugh  and  Queen  Anne'f  Bounty,  [1897]  1  Ch.  712. 

As  to  the  different  considerations  guiding  the  Court  in  sanctioning  a  sale  of 
heirlooms  and  a  eale  of  the  mansion-house,  see  Re  Ailesbury^  [1892]  1  Ch.  50<). 
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shl  attn  the  age  of  twenty-one  yrs  (a),  but  on  his  [or  her] 
death  under  that  age  shl  devolve  as  if  the  same  bad  formed  pt 
of  the  sd  freehd  hds  :  And  it  is  hby  agrd  that  an  inventory  (b) 
of  the  sd  heirlooms  shl  forthwith  be  made,  &  shl  from  time  to 
time  be  revised  at  the  cost  of  the  pson  for  the  time  being 
entled  to  the  use  &  enjoymt  thof,  if  of  full  age,  &  shl  be 
signed  by  such  pson,  &  also  by  the  sd  trees  or  tree,  &  the  sd 
heirlooms  shl  ar  all  times  be  kept  insured  agst  fire  to  their 
full  value,  so  far  as  the  same  may  be  of  an  insurable  nature, 
&  pperly  preseiTed,  at  the  expse  of  the  pson  for  the  time  being 
entled  to  the  use  &  enjoymt  thof :  Provd  always  that  the  sd 
trees  or  tree  shl  not  be  bound  to  see  to  the  insurce,  custody, 
or  preservon  of  the  sd  heirlooms,  or  to  interfere  in  any  way  in 
relon  thto  further  than  to  require  such  inventoiy  to  be  made 
&  signed  as  afsd,  &  shl  not  be  responsible  for  any  omission, 
neglect,  or  default  on  the  pt  of  the  pson  entled  to  the  use  or 
enjoymt  thof  or  orwiae  in  relon  to  the  insurce  or  pi^eservon 
thof,  nevs  the  sd  trees  or  tree  shl  be  at  liberty  at  any  time,  if 
they  or  he  shl  so  think  fit,  to  interfere  for  the  proton  of  the 
sd  heirlooms :  [And  it  is  hby  agrd  that  any  sale  of  all  or  any 
of  the  sd  heirlooms  may  be  made  &  that  the  moys  arisg  from 
such  sale  may  be  invested  in  the  pchase  of  other  chattels 
under  the  powers  of  the  S.  L.  Acts,  1882  to  1890,  witht  any 
order  of  Ct  (c).] 
The  same         cx.  In  TRUST  for  the  fid,  husbd,  durg  his  life,  &  after  his 

sonalty  ^^^^  ^^^  ^^^  ®^'  'i<^i/3»  io  cas^  she  shl  survive  him  durg  her 
settlement  life,  &  after  the  dece  of  the  survor  of  them,  the  sd,  hudxl,  &, 
toifCy  in  trust  for  the  eldest  or  only  son  of  the  sd  intd 
mavre,  but  in  case  such  eldest  son  shl  die  under  the  age 
of  twenty-one  yrs  &  witht  issue,  then  in  trust  for  the 
second  son  (if  any)  of  the  sd   intd   marre,  with  a  like   gift 


(a)  If  the  words  "  &  shl  become  entled  to  the  actual  posson  of 

the  freehd  hds  hby  settled  "  are  inserted,  the  usual  resettlement  by  a 
father  and  son  cannot  be  made,  Re  Angerstein,  [1893]  2  Ch.  883.  See  8  Dav. 
624. 

(V)  If  a  schedule  of  the  heirlooms  is  inserted  in  the  deed,  the  provision  for  an 
inventory  may  be  omitted. 

ie)  See  the  Act  of  1882,  s.  37  (3). 

(<{)  This  form  properly  belongs  to  the  heading  *'  Pebsonal  SsTTLEMENTa, 
but  is  inserted  here  as  naturally  connected  with  the  preceding  form. 
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over  to  the  third  &  every  yor  son  (if  any)  of  the  sd  intd 
marre  on  the  death  of  his  next  elder  brother  under  the  age 
of  twenty-one  yrs  &  witht  issue:  And  in  case  there  shl  be 
no  son  of  the  sd  intd  marre,  or  an  only  or  every  son  shl  die 
under  the  age  of  twenty-one  yrs  &  witht  issue,  then  in  trust 
for  the  eldest  or  only  daur  of  the  sd  intd  marre,  but  in 
case  such  eldest  daur  slil  die  under  the  age  of  twenty-one  yrs 
&  witht  issue,  then  in  trust  for  the  second  daur  (if  any)  of 
the  sd  intd  raan-e,  with  a  like  gift  over  to  the  third  &  every  yor 
daur  (if  any)  of  the  sd  intd  marre  on  the  death  of  her  next 
elder  sister  under  the  age  of  twenty-one  yi's  &  witht  issue : 
And  in  case  there  shl  be  no  child  of  the  sd  intd  marre,  or 
every  such  child  shl  die  under  the  age  of  twenty-one  yrs  & 
witht  issue,  then  in  trust  for  the  exs  &  ads  of  the  sd,  husbd, 

&  upon  trust  to  permit  the  sd &  other  articles  &  effects 

to  be  used  &  enjoyed  as  heirlooms  by  the  pson  for  the  time 
being  beneflly  entled  thto  under  the  trusts  hinbfe  decld :  Provoiia 
as  to  inventory y  insurce,  cfe  preservon  of  heirloomSy  &  proton 
of  treeSy  as  in  last  form. 

CXI.  Provd  always,  &  it  is  hby  agrd  that  it  shl  be  Iful  for  Power  ta 
the  sd,  settlor,  at  any  time  by  deed  wholly  to  withdraw  from  ^^J^*^^^'^ 
this  settlemt  for  his  own  benefit  or  orwise,  &  witht  substitutg  property 
any   equivalent  for  the  same,   any  portion  or  portions  of  the  tleme^t." 
land  hby  settled  not  exceedg  in  the  whole  in  quantity  25  acres, 

except House  &  the  lands  usually  occupied  thrwith,  &  by 

such  deed  to  revoke  all  the  limons,  trusts,  powers,  &  provons 
hrin  decld  &  contd  of  or  concemg  the  lands  so  withdrawn,  & 
to  appt  the  same  free  from  this  settlemt  in  any  mner  he  shl 
think  pper,  but  nevs  witht  prejudice  to  any  leases  or  mtges 
wch  may  have  been  prevsly  created  under  the  powers  of 
these  psnts :  And  that  as  betn  the  premes  so  withdrawn  from 
this  settlemt  &  the  premes  wch  shl  remain  subjt  thto,  the 
burden  of  any  mtge  created  as  afsd  &  wch  may  affect  the 
premes  jtly,  shl  be  borne  exclusively  by  the  premes  so  remaing 
subjt 

CXIL  Provd   always,  &  it  is   hby  agrd    that   nothg   hrin  Proviso 
contd  shl  in  anywise  prejudice  or  affect  the  powers  annexed  L^ereof 

to  the  life  este  of  the  sd ,  or  the  powers  exerciseable  by  former 

the  respive  trees  or  tree  with  the  consent  of  the  sd  contd  ment  shall 

in  the  sd  indre  of,  &c.,  the  former  settlemt,  or  the   statutory  o^^'-w^ch 
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^«e»  of        powers  incident  to  the  sd  life  este  or  wch  wd  have  been  incident 

r686ttl6- 

ment.  thto  but  for  these  psnts,  or  any  of  such  respive  powers,  [other 

Variationa  than,  here  specify  any  powers  wch  are  not  to  he  exercised,']  & 
addliional  ^^^^  ^'^^  use9,  estes,  &  powers  limd  or  created  by  these  psnts 
property  or  by  any  exercise  of  the  powers  hrin  conld  shl  from  time  to 
(a).  time  [as  regards  such  of  the  hds  hby  settled   aa  immedly  hfe 

the  exon  of  these  psnts  were  subject  to  the  subsistg  uses  or 
trusts  of  the  said  indre  of,  &c.,  the  foi^nier  settlemt,  oi\  *'were 
subjt  to  the  jt  power  of  apptmt  reserved  to  the  sd  A.  &  B.  by 
the  sd  indre  of,  &c.,  disentailg  assurce""]  be  oven-eached  by  the 
exercise  of  any  of  the  sd  powers  contd  in  the  sd  indre  of,  &c., 
the  foi^mer  settlewt,  or  the  sd  statutory  powers,  in  the  same 
mner  as  if  the  uses,  estes,  &  powera,  limd  or  created  by  these 
psnts  had  been  limd  or  created  by  the  sd  inore  of,  &c.,  the 
former  settlemt  [&  so  that  nothg  hrin  contd  shl  make  the 
consent  of  any  pson  necy  to  the  exercise  of  such  statutory 
powers  whose. consent  wd  not  orwise  have  been  necy],  And 
further,  that  tlie  hds  to  be  pchased  with  any  moys  arisg  from 
any  sale,  exchange  [parton  or  enfranchisemt,  or  the  grt  of  any 
easerat  or  other  rt]  under  the  powers  contd  in  the  sd  indre  of, 
&c.,  the  fonner  settlemt,  or  the  sd  statutory  powers,  shl,  regard 
beinsr  had  to  the  nature  &  tenure  thof,  be  settled  &  assured 
to  the  uses,  upon  the  trusts,  &  subjt  to  the  pollers  &  provoiis 
wch  shl  be  subsistg  by  virtue  of  the  sd  indre  of,  &c.,  the 
former  settlemt,  [the  said  indre  of,  &c.,  tite  disentailg  assurce,'] 
&  these  psnts,  &  that  all  annl  rents  wch  shl  be  reserves!  upon 
any  exchange,  [parton,  enfranchiMcmt,  or  grt  of  any  easemt  or 
other  rt,]  under  the  power  [sevl  powers]  in  that  behalf  contd 
in  the  sd  indre  of,  &c.,  the  fom^er  settlevit,  or  the  sd  statutory 
powers  shl  be  so  reserved  &  settled  that  the  same  shl  be  raced 
&  enjoyed  by  the  pson  or  psons  who  by  virtue  of  the  said  indre 


As  to 
over- 
reftchiug 
clause  in 
resettle- 
ment. 


(/^/)  This  clause,  which  keeps  alive  tlie  powers  of  leasing  and  sale,  kc,  as  well 
as  the  jointuring  and  other  powers  of  the  original  settlement  au<l  enables  such 
powers  to  be  exercised  so  as  to  overreach  the  usen,  &c.,  of  the  resettlement  in  the 
same  manner  as  if  the  uses  of  the  latter  had  been  contained  in  the  original 
settlement  (see  8  Dav.  Prec.  pp.  596,  1062,  note ;  Me  Wright,  28  Ch.  D.  93), 
should  be  inserted  in  a  resettlement  by  father  and  son,  where  the  father's  life 
estate  is  preserved  or  restored,  and  the  express  powers  annexed  to  it  are  to  be 
preserved.  Having  regard  to  the  decision  in  Re  Mundy  ^  Roper,  [  1 899]  1  Ch.  275 
(see  ante.  Vol.  I.,  p.  467,  note),  the  clause  is  not  necessary  merely  for  the  purpose 
of  preserving  the  powers  conferred  by  the  S.  L.  A.  and  incident  to  the  father's 
life  estate  under  the  original  settlement. 
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of,  &a,  the  former  aettlemt  [the  sd  indre  of,  &c.,  the  dieentailg 
aaeurce^  &  these  psnts  wd  for  the  time  being  be  entled  to  the 
posson  or  rect  of  the  rents  &  profits  of  the  hds  comprd  in  the 
sd  indre  of,  &c.,  the  form&r  settlerrU,  &  hby  settled. 

cxiii.  Provd  always,  &  it  is  hby  agrd  that  if  the  sd  trees  ^^^J  ^ 
hby  constituted,  or  any  of  them,  or  any  tree  or  trees  appted  new 
ander  this  psnt  power,  or  by  a  ct  havg  jurisdon  in  that  behalf,  |J^^*^ 
shl  die  or  remain  out  of  the  United  Kingdom  for  more  than  settle- 
twelve  calr    months,    or  desire  to  be  dischged,  or  refuse  or  JJ^ty.** 
become  unfit  or  incapable  to  act  in  the  sd  trusts,  then,  &  in  YarUtiona 
every  such   case,  it    shl  be  Iful  for  the  survivg  or  continug  !?*'* 
trees   or  tree  for   the  time  being   [of  the  class  in  wch  such  several 
vacancy  or   disqualificon   shl    occur]  (&  for  this  ppose    every  Suatees 
refusg  or  retirg  tree  shl,  if  willg  to  act  in  the  exon  of  this  (*)• 

(&)  The  trastees*  receipt  clause  above,  p.  517,  is  adapted  also  to  a  strict  -^  ^ 
settlement.  The  receipt  clause,  power  to  appoint  new  trustees,  and  indemnity  'p*w* 
and  reimbursement  clauses  may  and  should  be  omitted  in  real  as  well  as 
personal  settlements  in  reliance  on  the  enactments  referred  to  above,  p.  517, 
note  (d) ;  but  the  clause  supplemental  to  the  statutory  provisions  as  to  the 
indemnity  of  the  trustees,  p.  521,  should  be  inserted  if  required.  The  full 
clauses  in  the  text,  though  retaine  1,  can  in  future  be  very  rarely  required. 

There  were  very  commonly,  in  a  settlement  of  a  landed  estate,  four  sets  of   As  to  ap- 
trustees,  namely  :   1.  Of  the  pin-money  term  ;  2.  Of  the  jointure  term  ;  3.  Of  I^^'^ting 
the  portions  term  ;  and  4.  The  trustees  of  the  powers,  and  for  the  other  general       ^     ^ 
purposes  of  the  settlement.    But  the  pin-money  and  jointure  trustees  were   trustees, 
rarely  if  ever  called  upon  to  act,  and  as  it  is  now  wholly  unnecessary  to  limit 
pin-money  and  jointure  terms  (see  p.  582,  note,  p.  593,  note  (0)  ),  those  trustees 
may  in  future  be  dispensed  with,  and  there  is  not  in  general  any  necessity  for 
the  portions  trustees  being  distinct  from  the  general  trustees,  especially  as  the 
duties  of  the  latter  will  in  most  cases  be  greatly  restricted  by  the  effect  of  the 
S.  L.  Acts.    One  set  of  trustees  will,  therefore,  now  generally  suffice. 

Formerly,  there  was  an  objection  to  limiting  two  terms  (e.g.y  the  jointure  and 
portions  terms),  or  a  term  and  an  estate  of  freehold,  in  immediate  succession  to 
the  same  trustees,  but  this  objection  is  removed  by  the  Judicature  Act,  1873 
(36  &  37  Vict  c.  66),  s.  25  (4).  Where  one  lof  the  interests  is  held  en  autre 
droit  there  is  no  merger  in  equity  ;  Chambers  v.  Kingham^  10  Ch.  D.  743  ;  and 
see  Re  RadcUffe,  [1892]  1  Ch.  227.  The  section  applies  to  all  cases  where 
there  would  not  be  a  merger  both  at  law  and  in  equity ;  and  if  an  intention 
against  merger  appears  un  the  document,  no  merger  will  take  place ;  Snow  v. 
Boycott,  [1892]  3  Ch.  110. 

The  power  of  appointing  new  trustees  in  a  strict  settlement  is  usually  vested   -^  to 
in  the  surviving  or  continuing  trustees,  and  not  in  the  tenant  for  life  (as  in  the   F^??*^  ^ 
case  of  personalty  settlements)  ;   and  this  is  undoubtedly  now  proper,  having  new 
regard  to  the  powers  vested  in  the  tenant  for  life  under  the  S.  L.  Acts,  and  the   trostees. 
desirability  of  the  trustees  being  independent  of  him.  ^  ^ 

The  power  for  tmstees  to  employ  agents,  etc.,  p.  521,  is  adapted  to  and  should   power  to 
usually  be  inserted  in  real  as  well  as  personal  settlements.  employ 
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power,  be   considered  a  continug  tree)  or  for  the  actg  exs  or 

exor,  ads  or  admor,  of  the  last  survivg  or  continug  tree  [of  the 

same  class]  to  appt  a  new  tree,  or  new  trees,  in  the  place  of 

the    tree  or   trees   so   dying  or   remaing  out  of  the    United 

Kingdom,  or  desirg  to  be  dischged,  or  refusg  or  becomg  unfit  or 

incapable  to  act  as  afsd :  And  upon  any  such  apptmt  the  no. 

of  trees  may  be  increased  or  reduced,  but  not  to  less  than  two: 

And  upon  any  such  apptmt  all  the  trust  este  &  ppty,  if  any  (a) 

,  \if  there  are  aevl  sets  of  trees,  add,  "  then  vested  in  the  trees  or 

tree  of  the  class  in  wch  such  vacancy  or  disqualiBcon  shl  have 

occurred,  or  in  the  hrs,  exs,  or  ads  of  the  last  survor    of  such 

trees  "]  shl,  if  &  so  far  as  the  nature  of  the  ppty  &  other  circes 

may  require,  be  transferred  so  that  the  same  may  be  vested  in 

the  trees  for  the  time  being  [of  the  same  class]:  And  every 

tree  so  appted  as  afsd  may,  as  well  bfe  as  after  such  transfer 

of  the  trust  ppty,  (if  any,)  act  or  assist  in  the  exou  of  the  trusts 

•     of  these  psnts  as  fully  &  effectually  in  all  respts  as  if  he  had 

been  hby  appted  a  tree. 

Addition         cxiv.  AND  IT  IS  HBY  FURTHER  AORD  that  in  addon  to  the 

to  statu-      ordinary   indemnity   given  by   law  to   trees,  the   sd  trees   or 

visions  for   tree  may  [pchase  or]  lend  on  the  secy  of  any  hds  with  less 

or  iSm^*^    than  a  marketable  title,  witht  being  liable  for  any  loss   occasd 

buraenisnt   thby,  [And  ALSO  that  if  any  hds  pchased  under  any  statutory 

{b),  power  [or  the  power  hinbfe  contd]  shl  be  conveyed  to  the  sd 

trees  or  tree,  or  if  the  sd  trees  or  tree  shl  under  any  power 

liinbfe   contd   accept  a  lease  of  any  hds  they  or  he   shl  be 

entled  to  be  indemnified  to  the  fullest  extent  out  of  the   hds 

hby  settled,  &  the  rents  &  income  thof  in  respt  of  any  liability 

in.curred  by  them  or  him  as  the  ownei*s  or  owner  for  the   time 

being  of  such  hds  to  the  paymt  of  any  rents  &  the  performce 

&  observce  of  any  covts  or  condons,  or  under  any  covts  entered 

into  by  the  sd  trees  or  tree  on  the  sd  pchase  or  lease,  or  orwise 

in  relon  thto  (c)]. 


(<7)  The  words  "  if  any "  are  proper  in  the  case  of  a  strict  settlement 
where  the  trustees  of  the  powers  take  no  estate. 

(*)  See  p.  657,  note.    This  form  will  generally  snlBce. 

(r)  Where  a  purchase  of  leaseholds  is  made  under  a  power  the  trustees  are 
bound  to  enter  into  the  usual  covenant  for  the  indemnity  of  the  [vendor  ; 
Bmv clerk  y.  Jjhbumham,  8  Beav.  322  ;  Cadogan  y.  Etser,  2  Drew.  227.  As 
to  their  liability  as  owner  of  a  rent-charge,  see  Pertwee  t.  Dwonaend,  {1896]  2 
Q.  B.  129  ;  Re  Herbage  HenU,  [1896]  2  Cli.  811. 
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cxv.  Provd  always,  &  it  is  hby  agrd  that  the  trees  for  the  ProyinoM 
time  being  of  these  psnts  shl  be  resply  chai^eable  only  with  nity  and 
such  raoys,  stks,  funds,  &  sees,  as  they  shl  resply  actually  rece,  Jjjj™^™" 
notwg  their  resply  signg  any  rect  for  the  sake  of  conformity,  trustees. 
&  shl  be  ansble  &  acctable  only  for  their  own  respive  acts, 
rects,  neglects  &  defaults,  &  not  for  those  of  each  other,  nor 
for  any  banker,  broker,  auctioneer,  or  other  pson  with  whom 
or  into  whose  hands  any  trust  moys  or  sees  may  be  deposited 
or  come,  nor  for  dispensg  wholly  or  partially  with  the  investi- 
gon  or  prodon  of  the  lessor's  title  on  lendg  moy  on  the  secy  of 
or  pchasg  leasehds,  nor  for  orwise  acceptg  less  than  a 
marketable  title  on  the  pchase,  or  takg  in  exchange,  [or  on 
parton  or  enfranchisemt,]  or  on  lendg  moy  on  the  secy  of  any 
hds,  nor  for  any  defect  in  title  or  value  of  any  hds  pchased  or 
taken  in  exchange,  [or  on  parton  or  enf ranch isemt]  or  on  mtge, 
nor  for  the  insuflfcy  or  deficiency  of  any  investmt,  nor  for  any 
other  loss,  unless  the  same  shl  happen  through  their  own  wilful 
default  resply,  [nor  for  any  act  or  thing  done  or  omitted  by  the 
sd  trees  in  the  exon  of  the  trusts  of  these  psnts  under  the 
advice  or  in  lOccdce  with  the  opinion  prevsly  obtained  of  any 
counsel  of  not  less  than  10  yrs  standg  (d)] :  provons  as  to 
pchaaed  luU,  &c.,  as  in  jxrecedg  form.  And  also  that  the 
sd  sevl  trees  or  tree  for  the  time  being  may  reimburse  them- 
selves &  himself  resply,  or  pay  &  dischge  out  of  the  trust 
premes  all  expses  incurred  in  or  about  the  exon  of  the  trusts 
or  powers  of  these  psnts. 


(d)  The  wonia  here  bracketed  are  of  ooorse  exceptional. 
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PRECEDENTS  (a). 


I. 

pREo.  I.  STRICT  Settlement  on  marriage  of  Freeholds,  Copy- 

HOLDS,  and  Leaseholds,  belonging  to  Husbakd, 
with  usual  clauses,  the  Limitations  nx>t  extending 
beyond  the  Issue  of  the  Marriage.  Variations 
wlhcre  the  Daughters  take  as  Tenants  in  Common, 
and  for  a  Building  or  Mining  Estate,  and  where 
the  Powers  of  the  Settled  Land  Acts  are  Ex- 
tended, and  where '  there  are  Existing  Family 
charges  under  an  Earlier  Settlement  under 
which  the  Settlor  has  been  Tenant  in  Tail  in 
Possession  (6). 

Parties,  A.,  husbd,  1 ;  B.,  vnfe,  2 ;  C.  &  D.,  general  trees,  3 ; 
Recitals.      ^E.  &  F.,  trees  of  portions  term.,  4]  (c).     Recite  intd  mamre, 
p.  450 ;  Title  of  husbd  as  in  a  convce  on  sale,  or  as  above, 
Agreement  p.  573,  form,  I. ;  AND  WHAS  upon  the  treaty  for  the   sd  intd 
marre,  it  was  agrd  that  the  sd  hds  &  premes  [&  all  other,  if 
any,  the  hds  of  the  sd  A.  of  whatsr  tenure,  situate  or  arisg  in 
the  respive  parishes  hinafter  mentd]  shd  be  assured  &  settled 
Wit-  in  mner  hinafter  appearg ;  NOW  THIS  INDRE  -WITNETH 

neaiieth.       ^j^^^  ^^  psuance  of  the  sd  agreemt,  &  in  conson  of  the  sd  intd 
Grant.         marre,  the  sd  A.,  aa  settlor,  with  the  approbon  of  the  sd  B.,  doth 
hby  grt  unto  the  sd  C.  &  D.,  Freehd  peels  by  referee,  if  con- 
venient to  a  schdle,  {d),  [And  all   other  (if  any)  the   freehd 


for  settle 
xnent. 


(a)  As  to  registration  of  settled  land,  see  Vol.  I.,  p.  477. 

(b)  The  variations  for  the  last  mentioned  case  will  be  recitals  of  the  eaiiitf 
settlement  showing  that  the  husband  became  tenant  in  tail  in  possession  snbject  to 
family  charges,  the  disentailing  assurances,  the  habendum  will  be  "  subjt  tO 

the  subsistg  uses,  trusts,  powers  &  provons  of  the  earlier  settlenU," 

After  the  appointment  of  trustees  under  the  S.  L.  Act,  insert  proviso  keeping 
alive  the  powers  of  tenant  in  tail  in  earlier  settlement,  p.  649,  note  (d),  form  a 

(ci)  If  there  is  only  one  set  of  trustees,  the  part  in  this  bracket  w£U  of  oouise 
be  omitted.    See  as  to  this,  p.  657,  note. 
Tithes.  (d)  It  not  unf  requently  happens  that  the  settlor  is  the  owner  of  the  tithes  on 

the  whole  or  part  of  the  lands  ;  these,  if  not  merged,  must  be  expressly  oonTejed, 
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messefl,  lands,  tithe  rent-chges,  &  hds  of  or  belongg  to  him,  the    ^^^^'  >« 

sd  A.,  situate  or  arisg  in  the  parishes  of  &  ,  in  the       "^ 

coy  of ]  To  Hold  the  same  Unto  the  sd  C.  &  D.,  &  their  Habea- 

hrs  (e),  To  THE  USE  of  the  sd  A.  &  his  hrs  until  the  solemnon  ^^^ 
of  the  sd  intd  mane,  &  aftwds,  liToon  of  rent-chge  to  B,  d/arg  ^^^^ 
jt  Uvea  of  A,  &  B,  by  way  ofpivrmoy,  p.  584  {f)&  avijt  thto 
to  the  use  of  A,  for  life,  p.  578  ;  Limon  of  jture  rent-chge  to 
B.,  p.  585  (g)  ;  Limon  to  E,  Jt  F.,  or  to  C.  <&  D.  (h)  of  a  term 
of  1000  yra,  to  commie  from  the  death  of  A.,  p.  577  ;  Limxm 
to  eons  "  of  the  sd  A.  by  the  sd  B.,"  successively  in  tail  male, 
p.  586,  {lAmon  to  sons  "of  the  sd  A.  by  the  sd  B.,*' 
successively  in  tail  genl,  p.  586;  Limon  to  daurs,  ''of  the 
sd  A.  by  the  sd  B.,''  as  tenants  in  common  in  tail  genl  with 
cross  remrs,  p.  587]  ;  remr,  To  the  use  of  the  sd  A.,  his  hrs 
&  assns,  or,  "  in  fee  simple "  ;  Tmsts  of  term  for  raisg 
portions,  p.  593 ;  Power  to  trees  of  term  to  accept  other  secy, 
&C.,  p.  609,  mutatis  mutandis;  Provon  as  to  satisfon  of 
portions  by  advcemts,  p.  597 ;  Power  to  husbd  to  jture  a 
futv/re  wife,  p.  602,  <fe  to  chge  portions  for  chin  of  futwre 
marre,  p.  604 ;  Power  to  trees  to  manage  dui^  min/yrities, 
p.  609;  or  the  addon  to  statutorii  power,  p.  614;  [with  the 
varions  where  there  are  limons  to  tenants  in  com/raon, 
'pp.  612,  616,  Twites']  {i)  ;  {Provon  for  the  case  of  there  being 


as  they  would  not  pass  by  a  conveyance  of  the  land  ;  Chapman  y.  Oateomhe^  2 
Bing.  N.  C.  61«  ;  WiUiams  B.  P. 

(e)  As  to  limiting  an  estate  in  fee  simple  or  in  tail  by  those  words  in  lien  of 
the  word  "  hrs  "  or  "  hrs  of  the  body  "  by  virtue  of  the  Conv.  Act,  1881, 
8.  51  f  see  p.  586,  note. 

(/)  As  to  the  mode  of  securing  the  wife's  pin-money,  having  r^ard  to  the 
M.  W.  P.  A.,  1882,  see  p.  584,  note. 

(^)  As  to  the  remedies  of  the  owner  of  a  rent-charge,  see  ante,  Vol.  I.,  pp.  314, 
560. 

(jk)  In  a  settlement  creating  several  terms  for  various  purposes,  they  may  be 
aU  limited  to  the  same  trustees  (sec  p.  657,  note)  ;  or  in  lieu  of  several  terms 
one  term  for  all  the  purposes,  preceding  all  the  other  limitations,  might  be 
created,  as  in  the  next  precedent. 

(i)  The  express  powers  of  leasing  and  sale,  &c.,  are  omitted  in  ^reliance    As  to 
on  the  S.  L.  Acts  (as  to  which  see  the  notes,  tupra^  according  to  the  un-   powers 
doubtedly  proper  course  (see  p.  572,  note).    If,  in  any  exceptional  case,  it  is   2**?*'*  a^ 
desired  to  give  express  powers,  the  appropriate  powers  may  be  inserted  in 
detail,  according  to  the  forms  in  p.  614  et  icq.,oi  by  a  short  clause  incorporating 
the  statutory  powers  ;  see  p.  689,  form  Lxxxn. 

Although  where  the  limitations  are  of  the  ordinary  kind  the  Acts  will  apply   Frame  of 

and  cannot  be  excluded  (see  p.  571,  note),  if  it  is  desired  to  prevent  the  first  settle- 
ment to 
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p^w3. 1,  ^jo  pson  havg  tlie  powers  of  the  S,  L,.  Aote,  p.  640] ;  Frovon, 
as  to  notices  under  the  Acts,  p,  648  ;  Power  to  reU  covU- 
in  a  lease,  cfec,  p.  625 ;  lAdd  any  of  the  foUg  clauses  wch 
may  be  appropriate  <&  required ;  Provon  as  to  extension  of 
powers  of  Acts,  p.  .640,  form  Lxxxiv.  (a) ;  Provon  exteruig 
leasg  powers,  p.  641 ;  Power  to  make  grts  in  fee  for  Udg 
pposes,  <k  other  special  powers  for  bidg  este,  p.  642  ;  Provon 
OgS  to  fines  on  renewal  of  leases,  p.  641, /orm  lxxxviil  ;  As  to 
miTig  rents,  p.  642 ;  Power  to  raise  nioy  mi  mtge,  p.  642, 
form  xcii. ;  Power  to  accept  leases  of  easeints-,  p.  644 ;  Provon 


exdade 

itatatory 

powers. 


The  flame 
in  reset- 
tlement. 


Aocnmu- 
lation. 


As  to 

dower- 

lionse, 


taker  from  having  the  powers  of  the  Acts  this  may  be  effected  by  vesting  the 
estate  in  trustees  daring  his  life  upon  trust  for  payment  to  him  of  an  annuity, 
charged  upon  the  rents  and  profits  only,  but  of  an  amount  sufficient  to  exhaust 
them  ;  and  to  accumulate  the  surplus  (if  any),  the  accumulations  being  added 
to  the  capital  of  the  estate.  This  is  sufficient  if  the  trust  for  accumulation  is 
absolute,  so  that  the  tenant  for  life  cannot  stop  it ;  ^ee  Re  Strangwayt,  34 
Oh.  D.  423 ;  Vol.  I.,  p.  469,  note.  .  If  the  settlor  himself  is  the  firac  taker  the 
trust  for  accumulation  would  be  valid  to  the  fuU  extent ;  but  otherwise  it 
might  go  beyond  the  period  allowed  by  law  (see  p.  601,  note),  in  which  case  it 
would  be  void  for  such  excess.  Under  a  trust  of  this  frame  the  annuitant 
would  not  have  the  powers  of  the  Acts,  even  though  the  annuity  exhausted  the 
whole  of  the  rents  ;  and  if  the  accumulation  is  valid  for  his  whole  life,  there 
would  be  no  person  during  that  period  answering  the  definition  of  a  tenant  for 
life  within  the  Acts  and  the  powers  of  the  Acts  would  be  suspended  altogether 
during  his  life ;  but  if  the  accumulation  is  liable  to  fail  before  his  death,  the 
person  who  would  on  such  failure  become  entitled  to  the  surplus  rents  would 
have  the  powers  of  a  tenant  for  life  within  s.  58  (vi.)  of  the  Act  of  1882,  and 
have  thie  statutory  powers  during  the  continuance  as  well  as  after  the  expiration 
of  the  trust  for  accumulation  ;  see  B^  Clitheroe,  31  Ch.  D.  135.  In  a  settle- 
ment  in  this  form  the  trustees  should  be  directed  at  the  request  of  the  annuitant 
to  demise  the  mansion-house,  land  in  hand,  and  shooting  to  him  for  years 
determinable  on  his  death,  at  a  rack-rent,  or  such  other  rent  as  may  be  fixed. 

A  similar  form  of  settlement  might  be  used  in  a  resettlement  by  father  and 
son,  an  annuity  in  lieu  of  a  life  estate  being  given  to  the  son  in  remainder  aft^ 
the  father's  death,  and  (the  son  being  in  that  case  a  settlor)  the  trust  for 
accumulation  during  his  life  would  be  valid. 

Care  should  be  taken  in  either  a  settlement  or  resettlement  on  the  lines 
abpve  suggested  that  no  trust  to  purchase  land  out  of  the  accumulations  is 
inserted,  having  regard  to  the  Accumulations  Act,  1892  ;  see  above,  p.  599. 

}n  these  cases  the  insertion  of  express  powers  of  leasing  and  sale,  &c.,  either 
in  detail  or  by  reference  to  the  S.  L.  Acts,  would  be  necessary,  until  the  statutory 
powers  arise.    See  the  form,  ante^  p.  501. 

The  contrivance  of  directing  a  house  to  be  let  for  a  small  nominal  rent  to  a 
person  for  years  determinnble  on  life  may  be  used  where  a  widow  is  to  have  a 
dower-house,  or  an  old  servant  a  cottage  for  life  rent  f iiee,  so  as  to  prevent  the 
donee  from  being  a  tenant  for  life  of  the  house  or  cotta/e  with  the  statutory 
powers  ;  see  the  Act  of  1882,  s.  58  (1),  (iv.). 

(a)  Or,  if  more  convenient,  inseit  form  lxxxiv.,  p.  (540,  after  the  clauses 
extending  the  Acts. 


I     I  .1 
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as  to  8cde,  (fee,  of  vumsion-IioiLae,  &€„  p.  642 ;  Power  to  sell  ^^^^  *- 
for  fee-farm  rente,  p.  643 ;  Power  to  excliange  for  land  in 
Ireland,  p.  643 ;  Power  to  sell  or  grt  sites  for  churclies,  schools, 
4tc,t  p.  643  ;  Extension  of  powers  of  iiivestmt  under  Acts, 
p.  644;  Extension  of  provons  of  Acts  as  to  imjyrovemts, 
p.  645 ;  Power  to  tenant  for  Ufe  to  chge  inhance  with  i/m- 
provemts,  p.  647  ;  Power  to  lease  to  tenant  for  life,  p.  647  ; 
Provon  reqtivrg  tenant  for  life  to  keep  land  in  cvitivon, 
p.  647  ;  &  power  to  lend  Tnoy  to  him  for  the  ppose,  p.  647 ;] 
Govt  by  A,  to  swrrender  copyhds,  p.  650  ;  And  assnmt  by  A.  Cupv- 
of  leasehds,  on  trusts  correspondg  with  uses  of  freehds,  ^^ 
p.  651,  inchidg  the  powei'  to  sell  by  way  of  v/nderlease,  p.  652;  holds. 
Ifor  a  mi/ag  este,  if  required^  Trusts  of  m,ing  plant,  p.  652]  ; 
Apptmi  of  trees  vmder  S.  L,  Acts,  p.  648 ;  Apptmt  of'  trees 
of  compound  setUemt,  p.  649,  n^ote  (d),  form  A, ;  Provon  as 
to  title  of  S.  L,  Acts,  p.  650 ;  Clause  supplemtaZ  to  staiutory 
provons  as  to  indemnity  of  trees,  p.  658  (6),  Power  to  trees  to 
employ  agents,  dr.,  p.  521.     In  wits,  &c. 

l^Schdles,'] 


n. 

STRICT  Settlement  071  ma/rriage  of  Freeholds  belong-    prbo.  ii. 
ing  to  Husband,  the  Limitations  extending  to  the 
Sons  only  of  the  marriage.    A  vein/  Short  Form 
without  recitals, 

Pariirs,  a.,  husbd,  1 ;  B.,  wife,  2 ;  C.  &  D.,  trees,  3 :  WIT-  PintiM 
NETH  that  m  conson  of  an  intd  marre  betn  the  sd  A  &  B.,  ^it- 
the  sd  A.,  as  settlor,  with  the  approbon  of  the  sd  B.,  doth 
hby  grt  unto  the  sd  C.  &  D.,  Peels  as  in  Convce  on  Sale :  To 
Hold  the  same  Unto  the  sd  C.  &  D.  &  their  hrs  To  i^e  use*  limit*- 
of  the  sd  A.  &  his  hrs  until  the  solemnon  of  the  sd  intd  marre,  ****"■* 
^  aftwds,  limon  to  C.  &  D.  of  a  term  of  1000  yrs,  "  to  commce 
from  the  solemnon  of  the  sd  intd  marre,"  p.  577,  with  remr  to 
ihe  use  of  A.  for  life,  p.  578,  remr  to  sons  "  of  the  sd  A.,  by  the 
sd.  B.,"  successively  in  tail  [maUi],  p.  686,  remr  To  the  use  of 

(h)  Ab  to  the  power  to  appoint  new  trustees,  aee  p.  657,  note. 
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pRsa  II. 

Tnutsof 
tenn. 


For 

raifling 

jointare. 


Portions. 


ICainten- 
ance. 


Adviance- 
ment. 


the  sd  A.,  his  hrs  &  assns :  And  it  is  hbt  decld  that  the  sd 
C.  &  D.  &  the  survor  of  them,  or  other  the  trees  or  tree  for  the 
time  being  of  these  psnts  (hinafter  called  the  sd  trees  or  tree) 
shl  stand  possed  of  the  sd  term  of  1000  yrs  upon  trust,  b}  &  out 
•of  the  rents  &  profits  of  the  sd  premes,  or  by  the  sale  of  tiuiber 
or  minis,  or  by  mtge  of  the  sd  premes  or  any  pt  thof  for  all  or 
any  pt  of  the  sd  term,  to  raise,  pay,  &  apply  the  annl  &  gross 
sums  foUg*  [free*  from  death  duties],  that  is  to  say,  FiBST,  an 

anny  of  £ ,  commencg  from  the  dece  of  the  sd  A.,  payable 

to  the  sd  B.,  if  survivg,  durg  her  life  for  her  septe  use  on  the 
usual  qtr  days  in  bar  of  dower,  &  so  that  she  shl  not  have 
power  dui^  the  sd  intd  coverture  to  dispose  of  or  chge  the 

sanie  by  way  of  anticipon  ;  Secondly,  the  sum  of  £ to  be 

raised  after  the  dece  of  the  sd  A.,  or  in  his  lifetime  with  hia 
consent  in  writg,  &  to  be  held  in  trust  for  all  or  any,  to  the 
exclusion  of  the  others  or  other,  of  the  chin  or  remoter  issue  of 
the  sd  intd  marre,  other  than  any  son  or  sons  who  bfe  his  or 
their  resply  attaing  the  age  of  twenty-one  yrs  shl  become  entled 
whether  in  posson  or  remr  to  the  first  este  in  tail  [male]  under 
these  psnts,  if  more  than  one  in  such  shares  &  in  such  muer  in 
all  respts  as  the  sd  A.  shl  by  deed,  revocable  or  irrevocable,  or 
by  will  or  codl,  appt,  And  in  default  of  &  subjt  to  any  such 
apptmt  in  trust  for  all  or  any  the  cfaln  or  child  of  the  sd  intd 
marre  (other  than  as  afsd)  who  being  a  son  or  sons  attn  the  age 
of  twenty-one  yrs,  or  being  a  daur  or  daurs  attn  that  age  or 
marry,  &  if  more  than  one  in  eql  shares.  And  subjt  to  the 

trusts  hinbfe  contd,  the  sd  sum  of  £ ,  or  so  much  tbof  as 

shl  not  become  vested  under  the  sd  trusts,  shl  sink  into  the  este 
&  not  be  raised ;  Thirdly,  after  the  death  of  the  sd  A.,  such 
annl  sum  for  the  maintce,  educon,  or  benefit  of  each  child  or 
grandchild  expectantly  entled  to  a  portion  as  the  sd  trees  or 
tree  shl  think  fit,  such  annl  sum  not  to  exceed  intt  at  the  rate 
of  4  p.c.  p.a.  on  such  portion,  &  to  be  so  applied  by  the  sd  trees 
or  tree,  or  to  be  pd  by  them  or  him  to  the  gdians  or  gdian  of 
such  child  or  grandchild  for  the  ppose  afsd,  witht  seeing  to  the 
applicon  thof ;  Fourthly,  such  sum  not  exceedg  a  moiety  of 
the  then  expectant  presumptive  or  vested  portion  of  any  child 
or  grandchild  as  the  sd  A.  shl  durg  his  life  in  writg  direct,  or 
as  the  sd  trees  or  tree  shl  after  his  dece  think  fit,  to  be  i-aised  after 
the  dece  of  the  sd  A.,  or  in  his  lifetime  if  he  shl  in  writg  so  direct,  & 
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to  be  applied  for  the  ad  vcemt  of  such  child  or  grandchild  id  such     prr^-  h* 
mner  as  the  sd  A.,  durg  his  life,  or  the  sd  trees  or  tree  after  his 
death,  shl  think  fit,  but  so  that,  if  any  such  advce  shl  be  made, 

an  eql  amt  of  the  sd  sum  of  £ ,  shl  sink  into  the  este  &  shl 

not  be  raised ;  Provon  as  to  av/rplua  rents  of  term,  p.  597,  datiae 
m  brackets  at  end  of  form  xxx. ;  Provon  as  to  satiafon  of 
portions  by  advcemts,  p.  597 ;  Minority  clause  supplerrUal  to 
statute,  p.  614 ;  Provon  for  the  case  of  there  being  no  pson 
havg  {he  powers  of  the  8,  L,  Acts,  p.  640 ;  Provon  as  to  notices 
under  the  Acts,  p.  648 ;  As  to  sale,  &c.,  of  the  mansion-house, 
Ac,  under  the  Acts,  p.  642,  &  Extension  of  pouters  of  investmt 
vmder  Acts,  p.  644 ;  insert  any  other  of  the  clauses  extendg 
the  powers  of  the  Acts,  p.  641,  et  seq,,  wch  may  be  required ; 
Provon  as  to  extension  of  powers  of  Acts,  p.  640,  form  Lxxxiv. ; 
ApptTnt  of  trees  under  the  Acts,  p.  648;  Apptmt  of  trees  of 
compound  settlem.t,  p.  649,  note  (d),  form  A. ;  Provon  as  to 
title  of  the  Acts,  p.  650 ;  Clause  supplemtal  to  statutory 
provons  as  to  indemnity  of  trees  (a),  A  powe^  to  trees  to 
employ  agents,  &c,,  p.  521.    In  wits,  &a 


in. 

RESETTLEMENT  of  Freeholds,  Copyholds,  Lease-  pbm. 
HOLDS,  and  Heirlooms,  by  a  Father  and  his  Eldest 
Son,  on  the  latter  Coming  of  Age,  the  Limitations 
being  extended  to  Collaterals.  Name  and  Arms 
Clausr  Shifting  Clause,  carrying  over  the 
Estate  on  Succession  to  Another  Estate.  The 
Father's  old  Life  Estate,  with  the  powers  annsxed 
to  it  being  Preserved.  Variations  where  an 
Additional  Jointure  is  secured  to  the  Father's 
Wife,  and  Additional  Portions  to  his  Younger 
Children.     Release  by  father  of  claims  (6). 

Parties,  A.,  father,  1 ;  B.,  son,  2;  C.  &  D.,  trees  (c),  3 ;  iJe-  Rcciuia. 
cite,  mutatis  mutandis,  prior  settlemt,  p.  574 ;  Interim  dealgs 

-  '  .  ■  . 

(a)  As  to  the  power  to  appoint  new  trustees,  see  p.  657,  note. 

(V)  Where  the  land  is  registered  no  change  in  the  register  need  be  made. 

(e)  As  to  the  employment  of  only  one  set  of  trustees,  see  p.  657,  note. 
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Agree- 
ment  for 
flettle- 
tnent. 


pREc^m.  qjf;ith  the  ppty,  p.  577 ;  State  of  the  family,  p.  576;  DisentaUg 
asaurce  of  freehds,  p.  575,  &  of  copyhda,  rdimitg  fathers  old 
life  eate  [or,  Short  recital  of  effect  of  setUemt  &  disentaUg 
assurce,  p.  576 ;]  Title  to  leaaehda,  p.  576 ;  Incumbcea,  p.  574 ; 
And  whas,  un^ier  or  by  virtue  of  the  sd  indre  of  settlemt,  &c, 
&  in  tbe  events  wch  have  happened,  the  articles   &  effects 

specified  in  the  : schdle  hto  now  stand  settled  in  trust  for 

the  sd  A.  for  his  life,  with  remr  to  the  sd  B.  absolutely ;  And 
WHAS  the  sd  A.  &  B.  have  acrid  to  tnake  such  settlemt  as  is 
hinafter  contd  of  the  sd  respive  freehd,  copyhd,  &  leasehd  hds, 

descd  in  the  sd schdles  hto,  &  all  other  (if  any)  the  hds,  of 

whatever  tenure,  in  the  respive  parishes  of,  &c.,  wch  are  now.subjt 
to  their  jt  power  of  apptmt,  &  also  of  the  sd  psonal  chattels  if. 
effects.  NOW  THIS  INDRE  WITNETH,  that  in  psuance  of 
the  sd  agrmt,  &  in  conson  of  the  prenies,  they,  the  sd  A  & 
^.f  as  settlors  (a),  in  exercise  of  the  power  vested  in  them  by 
the  sd  indre  of,  &c.,  the  disentaUg  aasurce,  &  of  every  other 
power  enablg  them  or  eir  of  them  in  this  behalf,  do  &  each  of 
them  doth  hby  direct  &  appt  that,  Freehd  j)cel8  by.  referee,  if 
thought  pper,  to  a  schdle  [&  all  other  (if  any)  the  hds  of  freehd 

tenure  in  the  respive  parishes  of  ,  in  the  coy  of  , 

wch  are  subjt  to  the  jt  power  of  apptmt  vested  in  the  sd  A, 
&  B.  as  afsd],  shl,  but  subjt  to  the  chges  &  incumbces  binbfe 

mentd  [or,  specified   in   the  schdle  hto]  so   far   as  the 

same  affect  the  same  premes  resply,  &  to  the  oises  &  estes 
limd  or  created  by  the  sd  indre  of  settlemt  wch  preceded  the 


Wit- 
nesseth. 


Appoint- 
ment of 
freeholds 
(6). 


As  to 
corenants 
for  title. 


As  to 
form  of 
convey- 
ance. 


(ff)  It  is  conceived  that  the  appointment  or  convevance  by  the  father  and  son 
jo|^Uy  [^  as  settlors  "  would  bind  each  to  do  or  concur  in  any  act  necessary 
for  confii-ming  the  settlement  according  to  the  statutory  covenant.  If  the 
settlors  convey  **  as  benefl  owners/'  the  implied  covenants  would  usually  be 
limited  as  to  A.  to  his  life  estate,  and  as  to  B.  to  the  reversion  in  fee ;  as  to  the 
mode  of  effecting  this,  see  Vol.  I.,  p.  419,  note. 

(h)  In  this  case  the  joint  power  of  appointment  is  supposed  to  override  the 
father's  life  estate,  and  to  extend  to  the  fee  simple  in  possession ;  otherwise  the 
conveyance  would  be  by  grant  as  well  as  appointment,  which  is  aometimes  done, 
even  though  the  power  of  appointment  extends  to  the  fee  simple  in  possession. 

In  that  case  the  appointment  will  be,    "  to    the    uses,    &C.,    hinafter 

decld,  &C." ;  followed  by  a  grant  by  the  father  and  son,  "  as  SdtUoiB," 
to  E.  k  F.  t6  the  uses,  &c.,  after  declared,  and  a  declaration  that  the  appoint- 
ment and  grant  shall  operate  and  enure  "  to  such  USes,"  &C.,  as  in  the  text ; 
compare  the  form  of  conveyance  by  appointment  and  grant  to  a  purchaKr, 
VoL  1.,  p.  441. 
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limrton  to  the  first  &  other  sons  of  the  sd  A.,  successively  ia  pbb'^.  "iw 
tkil  [male]  (other  than  the  este  thby  limd  to  the  sd  A.  &  his 
a«sus  for  his  life)  &  to  the  powers  aouexed  to  or  exerciseable 
durg  the  coutinuce  of  such  precedent  uses  or  estes  i-esply  (other 
than  as  afsd),  &  to  the  uses  &  estes  relimd  or  created,  or  to  be 
limd  or  created,  in  exercise  of  such  po Wei's,  heoceforth  go  & 

remain  To  SUCH  uses,  upon  such  trusts,  &  subjt  to  such  powers  Limiu- 

&  provons,  as  the  sd  A.  &  B.  shl  from  time  to  time  by  any  jo°"t 

cjeed  or  deeds,  revocable  or  irrevocable,  jtly  a ppt,  &  in  default  app**ii*t-   ' 

of  &  subjt  to  any  such  appmt,  To  THE  USE  that  the  sd  B.  &  father 

his  assns  shl  durg  the  jt  lives  of  the  sd  A.  &  B.  reoe,  &c.,  »"^  sou. 

continue  liTYion  rent-chge,  p.  582,  And  subjt  &  CHGED  as  hinbfe  of  aimoint- 

is  mentd.  To  the  use  of  the  sd  A.  &  his  assns  durg  his  life,  '"co*-  - 

witht  impeachmt  of  waste,  in  restoron  &  by  way  of  confirmon  ^"*'  . 

of  the  life  este  limd  to  him   the  said  A.  by  the  sd  indre  of  Hon  (c). 

settlemt  of,  &c.  (d).    And  from  &  after  the  dece  of  the  sd  A,,  T<^  fa^^*^ 

[To  THE  use  that  if  the  sd  K.,  A.'s  wife,  shl  survive  the  sd  A.,  . , ,. 

the  sd  K.,  &  her  assns  shl  thenceforth  durg  her  life  rece  the  tional 

yrly  rent-chge   of  £ for   her  septe  use   to   be   in  addon  to^f^her's 

to  the  yrly  rent-chge  of  £ the  paymt  whof  is  seed  to  her  wife. 

&  her  assns  by  the  sd  indre  of  settlemt,  of,  &c.,  &  to  be  chged 

upon  &  issuing  out  of  the  sd  premes  hby  nettled,  continue  limon  Liuiita- 

€^  jtv/re  rent-chge,  p.  585 ;  Limon  to  C.  <t  D.  of  term  of  1000  *^"** 
2^*8,  p.  577  ;]  Remr  to  the  use  of  B.  for  life  witht  im^peddimt  of 
waste,  p.  -^78  (e) ;  Remr  to  tite  use  of  his  first  &  other  sons 
successively  in  tail  mxiUy  p.  ^66 ;  Remr  to  the  use  of  his  first  & 


(jO)  Provision  often  has  to  be  made  for  the  event  of  the  son  predeceasing  the 
father  leaving  male  ioRiie,  so  as  to  provide  maintenance  for  the  eldest  grandson 
daring  the  grandfather's  life :  see  form  above,  p.  588.  The  eon's  younger 
children  would  be  provided  for  (if  at  all)  in  the  like  event  under  the  charge  of 
portions. 

(d)  As  to  the  restoration  of  the  life  estate  see  p.  579,  note. 

(e)  Notwithstanding  Re  A»kby,  [1892]  1  Q.  B.  872,  where  on  a  settlement   Ah  to 

by  father  and  son  under  a  joint  power  ot  ap[)ointment  of  property  not  originally  giving  son 

belonging  to  the  son,  the  eon's  life  estate  in  remainder  afier  the  father's  death   protected 

was  held  to  be  validly  converted  into  a  protected  life  estate  by  a  provision  for     *  *  wtate. 

cesser  on  bankruptcy  with  the  usual  discretionary  trust  in  that  event,  it  is  clear 

that  in  the  case  of  an  ordinary  lesettlement,  such  as  that  in  the  text,  the  son 

most  be  deemed  the  settlor  qunad  the  reversion  after,  the  father's  death,  on 

the  principle  of  Att.-Otn,  v.  Braybrooke,  6  H.  &  N.  588  ;   9  H.  L.  C.  150,  and 

other  cases  decided  on  the  Succession  Duty  Act,  so  that  the  son's  life  estate 

cannot  be  made  determinable  on  bankiruptcy ;  though  a  protected  life  estate 

might  be  given  to  him  by  a  simple  discretionary  trust  not  preceded  by  a 
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PBBC.  III. 


Trusts  to 
nise  ad- 
ditional 
portions 
for  father's 
yoanger 
children. 


Power  to 
jointure. 


other  sons  ancceasivdy  in  tail,  p.  586 ;  Remr  to  his  Jird  A 
other  dav/rs  successively  in  tail  Toale,  p.  586 ;  Remr  to  hisjlrd 
&  other  daurs  successively  in  tail,  p.  586 ;  followed  by  similar 
limons  to  the  other  livg  sons  of  A,  &  their  isswe,  vrith  remr 
To  THE  USE  of  every  son  of  tbe  sd  A.  hrafter  to  be  born  succes- 
sively in  remr  one  after  anor  accdg  to  their  respive  seniorities  in 
tail ;  Remr  to  the  daurs  of  A,  successively  in  tail  male,  wUk 
like  remrs  to  them,  in  tail,  p.  586 ;  Rem^rs  to  collaterals,  with 
an  ultimate  rem,r  To  the  use  of  the  sd  B.,  his  hrs  &  assDs ; 
[Name  &  arms  clause,  p.  589]:  And  it  is  hby  agrd  &  decld 
that  the  sd  premes  are  hby  limd  to  the  sd  C.  &  D.,  for  the 
sd  term  of  1000  yrs,  upon  trust  that  the  sd  C.  &  D.,  or  the 
survor  of  them  (hinafter  called  the  said  trees  or  tree)  shl,  after 
the  death  of  the  sd  A.,  or  in  his  lifetime  witli  his  consent  in 
writg,  raise  by  mtge  of  the  sd  premes  or  any  of  them^  or  by  the 
sale  of  timber  or  minis,  or  by  &  out  of  the  rents  &  profits  of  the 

sd  premes,  or  by  all  or  any  of  the  means  afsd,  the  sum  of  £ 

[free  from  death  duties],  &  shl  hold  the  same  in  trust  for  all  or 
such  one  or  more  exclusively  of  the  others  or  other  of  the  yor 
chin  of  the  sd  A.,  meang  thby  the  sd,  here  insert  the  names  of  A 'a 
yor  chin,  who  have  already  attned  twenty-one,  or  being  daurs 
have  married,  &  any  other  child  or  chiln  of  the  sd  A.  now  already 
or  hrafter  to  be  born,  who  being  a  son  or  sons,  &c.,  conlinue 
defi/aon  of  yor  cidn,  p.  594,  form  xxx.,  with  varion  for  the  case 
of  a  Tiame  &  arms  clause,  at  such  age  or  time,  &c.,  contin'we 
trusts  of  portions  term,  p.  594,  the  powers  throwghout  being 
given  to  A.:  Provon  as  to  surplus  rents  of  term,,  p.  597,  end  of 
form  XXX.,  &  for  satisfon  of  portions  by  advcemls,  p.  597, 
Power  to  trees  to  manxige  durg  minorities,  p.  609,  or  the  addon 
to  the  statutory  form,  p.  614,  Pbovd  always,  &  it  is  hby  agrd  & 
decld,  that  it  shl  be  liul  for  each  [male]  pson  hby  made  tenant 
for  life  of  the  sd  premes  hby  settled  other  than  the  sd  A.,  continue 
power  to  subseqt  tenants  for  life  to  chge  jtures,  p.  603,  saying, 
''  any  jture  rent-chge  or  rent-chges  not  exceedg  the  annl  sum  of 

£ for  any  wife  of  the  sd  B.,  nor  exceedg  the  annl  sum  of 

£ for  the  wife  of  any  other  pson  hby  made  tenant  for  life 

posterior  in  order  of  limon   to  the  sd  B.,  to  be  chged,  &c." 


determinable  life  estate,  as  in  Holme*  v.  Pfnney^  3  K.  &  J.  90 ;  see  abore, 
p.  469,  note. 
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[^Fower  to  female  tenants  for  life  to  limit  rent-chgea  to  hvsbda,   ^^^'  "*• 
p.  603]  ;  Power  to  mbaeqt  tenants  for  life,  includg  B.,  to  chge 
portions,  p.  606,  Tnutatis  Tnutandis,  [with  the  varionfor  the  cose  Power  to 
of  a  na/me  &  arms  clause,  or  a  shiftg  clavse,  p.  594,  note],  <fe  portKua. 
saying, "  of  any  sum  not  exceedg  in  the  different  events  hinafter 
specified  the  different  sums  hinafter  inentd,  that  is  to  say,  for 
the  yor  child  or  chin  of  the  sd  B.,  if  he  shl  have  but  one  yor 

child  the  sum  of  £ ,  &  if  but  two  yor  chin  the  sum  of  £ — — , 

&  if  three  or  more  yor  chin  the  sum  of  £ ,  &for  the  yor  child 

or  chin  of  any  other  pson  hby  made  tenant  for  life  posterior  in 
order  of  limon  to  the  sd  B.,  if  he  [or  she]  shl  have,  &c.,  as  above  " ; 
Provo  that  a  chge  of  rent  chge,  or  portions,  shl  not  take  effect 
unless  the  pson  chgg  the  aa/me,  or  his  issue,  becomes  entled  in 
posson,  p.  606,  addg  after,  "  contd,"  "  by  any  pson  hby  made 
tenant  for  life  posterior  in  order  of  limon  to  the  sd  B.,  &  insertg 
the  varion  in  note  (c),  p.  607 ; "  Provo  limitg  total  amt  chgeable 
for  rent'Chges  &  portions,  p.  607,  mutatis  Tnutandis  (a) ;  Power 
to  trees  of  terms  to  ax^cept  other  secy,  &c,,  p.  609;  [Shifting  clause 
ca/rrying  over  este  on  succession  to  anonr  este,  p.  691 ;  Provon  f(yr 
the  case  of  there  being  no  pson  havg  the  pouters  of  the  S.  L,  Acts, 
p.  640] ;  Provon  as  to  notices  under  Acts,  p.  648 ;  Power  to  rde 
covts  in  a  lease,  cfec. ,  p.  625.    [Add  any  of  the  clauses  extendg  the 
powers  of  the  Acts,  &c.,  pp.  641  to  647,  wch  may  be  appropriate^ 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  Further 
of  the  sd  agrmt,  &  in  conson  of  the  premes,  they,  the  sd  A  &  B.,  ^*" 
as  settlors,  in  exercise  of  the  power  vested  in  them  by  the  sd 
indre  of,  &c.,  the  disentailg  assurce,  &  of  every  other  power 
€nablg  them  or  eir  of  them  in  this  behalf  do,  &  each  of  them 
doth,  hby  direct  &  appt  that,  Copyhd  peels,  by  referee,  if  thought  Appoint- 
ppery  to  a  schdle,  [&  all  other,  if  any,  the  hds  of  copyhd  or  "®^*  ^^ 
customary  tenure  in  the  respive  parishes  of,  &c.,  in  the  coy  of  holds. 
,  wch  are  subjt  to  the  power  of  jt  apptmt  vested  in  the 


sd  A.  &  B.  as  afsd],  shl  henceforth,  Bur  subjt,  &c.,  as  in  the 
case  of  freehds,  mutatis  Tnutandis,  remain  &  be  Upon  such 
TRUSTS,  &  subjt  to  such  powers  &  provon s  as  shl  correspond 
with  the  uses,  trusts,  powers,  &  provons  hiubfe  limd,  decld,  & 
contd  concerng  the  freehd  hds  hby  settled,  or  as  near  thto  as 


(a)  As  to  the  frame  of  settlements  intended  to  exclude  the  statntoiy  powers, 
«ee  also  p.  661,  note. 
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pREc.  in. 


Further 

wit- 

uesseth. 

Assign- 
meat  of 
lease- 
holds. 


Release 
bv  A.  of 
claims. 


Fnrtlier 

wit- 

uessetli. 

Assign- 
ment of 
heir- 
looms. 


the  different  tenure  of  the  ppty  will  permit,  but  not  so  as  to 
increase  or  multiply  chges  or  powers  of  chgg:  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  ^f  thesd 
agrmt,  &  in  conson  of  the  premes,  the  sd  A.  &  B.,  as  setUoiiy 
do,  &  each  of  them  doth  hby,  aocdg  to  their  respive  estes  & 
intts,  assn  unto  the  sd  C.  &  D.,  Leasehd  pcda;  To  hold  the 
same  unto  the  sd  C.  &  D.,  for  the  sevl  residues  remaing  un- 
expired of  the  respive  terms,  or,  '*for  the  sevl  lives  or  life" 
or  estes  for  wch  the  same  are  resply  held,  &  subjt  to  the  rents. 
Govts,  &  Condons  reserved  by  &  contd  in  the  sd  respive 
leases,  Subjt,  &c:,  as  in  the  case  of  freehds,  mwtaiis  TnuUm- 
dis,  Upon  TRtiST  that  the  sd  C.  &  D.,  or  the  surN'^or  of  thetn, 
&c.,  continue  as  at  p.  651,/o7im  cvil,  iTicludgthe  power  to 
sell  by  way  of  underlease.  Aud  in  psuance  of  an  agrtnt  m 
this  behalf  the  sd  A.,  as  well  in  his  capacity  of  exor  of  his  father 
vX.,  deced,  as  in  his  own  rt,  doth  hby  rele  &  dischge  all  &  siugr 
the  hds  &  premes  hby  settled  from  all  claims,  demands,  actions, 
suits,  &  accts  whatsr  at  law  or  in  equity  for  or  in  respt  of  any 
'moys  at  any  time  pd  or  applied  by  the  said  X.,  or  by  him  thesd 
A.,  in  or  towards  the  dischge  or  satisfon  of  any  of  the  chges  or 
incumbces  for  the  time  being  affectg  all  or  any  pt  or  pts  of  the 
same  hds  &  premes,  or  any  moys  pd  or  contributed  by  the  sd  X., 
or  by  him  the  sd  A.,  for  or  towards  the  pchase  of  any  of  the  sd 
hds  &  premes  :  AND  THIS  INDRE  ALSO  WITNETH  that 
in  further  psuance,  &c.,  &  in  conson,  &c.,  the  sd  A.  &  B.,  as 
setilorB,  do,  &  each  of  them  doth  hby,  accdg  to  their  respive  estes 

&  intts,  assn  unto  the  sd  C.  &  D.  All  &  singr  the  sd b 

other  articles  &  effects  descd  in  the schdle  hto.  To  HOLD 

the  same  unto  the  sd  C.  &  D.,  upon  trust,  &c*,  coniimie  truds 
of  chattels  as  heirlooms,  p.  653.  Provo  that  powers  of  former 
settlemt  shl  overreach  uses  of  resettlemt,  p.  666 ;  Apptmt  of 
trees  under  the  S,  L.  Acts,  p.  648 ;  Apptmt  of  trees  of  con^ 
poumd  settlemt,  p.  649,  note  (d),  form  A.,  &c,,  [&  fij ;  Provon 
as  to  title  of  Acts,  p.  650;  Clause  supplemtaZ  to  statutory 
provons  as  to  indemnity  of  trees,  p.  658  (a) ;  Power  to  trees 
to  employ  agents,  <&c.,  p.  521.     In  wits,  &c. 

ISchdZes,'} 


(d)  As  to  the  power  to  appoint  new  troktecs,  see  p.  657. 
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IV. 

SETTLEMENT  on  Marriage  by  a  Tenant  for  Life  in    pkbc.  iv. 
Possession  of  Settled  Estates,    Charging  Pin- 
Money  and  a  Jointure  for  his  wife,  and  Portions 
for  younger  children  (6). 

Parties,  A.,  huabd,  1 ;  B.,  vrife,  2  ;  C.  &  D.,  trees  of  jtare  & 
portions  term,  3.    Recite  intd  marrcy  p.  450  ;  Settlemt  or  Will  Recitals. 
uTider  wch  A,  is  tenant  for  life  of  estes,  &  givg powers  of  jturg 
&  chgg  portions,  wch  shd  he  recited  fvlly;  &  if  A,  is  first 
tenant  for  life  recite  the  limon  to  hira  for  life ;  orwise  recite 
that  the  estes  were  thby  limd,  "  to  certaiD  uses  under  wch  the  sd 
A.  is  now  tenant  for  life  in  posson  of  the  sd  estes  '* :  And  whas  Ajcree- 
upon  tlie  treaty  for  the  sd  intd  marre,  it  was  agrd  that  the  sd 
A.  shd  make  such  provon  for  the  sd  B.  &  his  yor  chin  by  her  as 
is  hinafter  contd  :  NOW  THIS  INDRE  WITNETH  that  in  Wit- 
psuance  of  the  sd  agrmt,  &  in  conson  of  the  sd  intd  marre,  the  ^^^   * 
sd  A.,  as  settlor,  doth  hby  grant  unto  the  sd  C.  &  D. :  All  &  Parcels. 
singr  the  manors,  messes,  lands,  tenemts,&  hds  of  freehd  tenure, 
wch   are  now  subjt  to  the  subsistg  uses  of  the  hinbfe  recited 
indre  of  settlemt,  or,  "  will,'*  [or  if  pt  only  of  the  estes  is  to  be 
chgd,  set  out  the  peels'] :  To  hold  the  same  Unto  the  sd  C.  &  D.  Haben- 
&  their  hrs  durg  the  jt  lives  of  the  sd  A.  &  B.,  To  the  use  that    "™' 
in  case  the  sd  intd  marre  shl  take  place  the  sd  B.  shl  durg  the  securing 
it  lives  of  the  sd  A.  &  B.  rece,  &c.,  continue  Union  of  rent-chae  P*""     . 

•^  .  n  />  J  ^     money  for 

by  way  of  pm-moy  to  B.,  p.  5S4i,  form  xi.,  saying,  "  hds  &  a  wife  (c), 

premes  hby  grted  :  "  And  subjt  &  chged  as  afsd  To  the  use  of 

the  sd  A.  &  his   assns   [witht   impeachmt   of  waste]  :  AND  Further 

THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  of  ^^^, 

the  sd  agrmt,  &  in  conson  of  the  sd  intd   marre,  &  in  exercise 

of  the  power  vested  in  him  for  this  ppose  by  the  sd  indre  of 

settlemt,  or,  "  will,"   &  of  every   or  any  other  power  in  this 

behalf  enablg,  the  sd  A.  as  settlor,  doth  hby  limit  and  appt  To  Charge  of 

the  use  of  the  sd  B.,  and  her  assns,  as  her  separate  ppty,  witht  ^***°   "' 


(6)  This  Precedent  is  adapted  to  the  forms  in  this  collection ;  it  wiU  of  course 
be  understood  that  the  details  must  be  adapted  to  the  forms  used  in  the 
particular  settlement. 

(e)  See  p.  5S4,  note  (a).    As  to  the  statutory  remedies,  see  p.  582,  note  (i). 


672 


SETTLEMENTS   (rEAL). 


PREC.  IV. 


Declara- 
tion as  to 
remedies 
forre- 
coYering 
lointure. 


Further 

wit- 

neaseth. 

Charge  of 
portions. 


power  of  anticipon  durg  her  life,  in  case  the  sd  intd  marre  shl  take 

eflFect  &  she  shl  survive  him  the  sd  A.,  a  yrly  rent-chge  of  £ 

by  way  of  jtiire,  to  be  chged  upon  &  issug  out  of  all  &  singr 
the  sd  hds  &  premes  hinbfe  chged  with  the  sd  yrly  rent-chge  of 

£ ,  to  be  considered  as  accruing  from  day  to  day,  but  to  be 

payable  by  eql  qtrly  paymts  on,  &c.,  specify  days  or,  "  on  the 
usual  qtr  days,"  [witht  any  de<ion  except  for  succon  duty,  or, 
if  the  power  was  given  by  the  will  of  a  testar  who  died 
bfe  the  1st  July,  1888  (a),  "legacy  duty"],  [witht  any  dedon 
f(»r  death  duties]  the  first  of  such  paymts  to  be  made  on  such  of 
the  sd  qtr  days  as  shl  happen  after  the  death  of  the  sd  A., 
if  the  sd  B.  shl  then  be  livg  :  [And  the  sd  A.  doth  hby  appt 
&  declare  that  the  sd  B.  &  her  assns  shl  have  &  may 
exercise  &  enforce  all  such  powers  &  remedies  for  recoverg 
&  obtaing  paymt  of  the  said  rent-chge  &  all  arrears  thof, 
&  all  costs  and  expses  incurred  in  that  behalf  or  in  relon 
thto  as  are  conferred  by  the  44th  Section  of  the  Convcg  &  Law 
of  Ppty  Act,  1881,  in  cases  to  wch  that  enactmt  applies  (6)]: 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further 
psuance  of  the  sd  agrmt,  &  in  conson  of  the  sd  intd  marre, 
&  in  exercise,  &c.,  as  above,  the  sd  A,  as  settlor,  doth  hby 
chge  all  the  sd  premes  hinbfe  chged  with  the  sd  yrly  rent-chges 

of  £ &  £ ,  subjt  to  such  respive  rent-chges,  &  all 

powers  &  remedies  &  terms  of  yrs  for  obtaing  paymt  of  the 
same  resply,  with  the  paymt  to  the  yor  child  or  chin  of  him, 
the  sd  A.,  by  the  sd  B.,  meang  thby  any  child  or  chin  who  being 
a  son  or  sons  shl  attn  the  age  of  twenty-one  yrs,  or  being  a 


As  to 
remedies 
for  secu- 
ring join- 
ture. 


(a)  See  51  Vict.  c.  8,  s.  21  (2).  The  question  whether  the  jointure  and 
portions  can  be  given  free  from  death  duties  depends  upon  the  form  of  the 
power. 

(2*)  As  to  the  remedies,  see  ante.  Vol.  I.,  pp.  314.  560,  not€.  The  remedies 
which  the  settlor  can  give  must  depend  on  the  terms  of  the  jointuring 
power ;  and  if  the  settlement  or  will  giving  the  power  was  before  1882, 
the  remedies  should  be  expressly  given,  either  in  full,  as  at  p.  58.j,  or  by  a 
short  clause  incorporating  the  statutory  remedies  as  in  the  text,  as  there  may 
be  a  doubt  as  to  the  application  of  the  Act  in  that  case.  If  the  jointuring 
power  does  not  enable  the  appointor  to  authorize  the  jointress  to  limit  a  term 
for  securing  it  (according  to  the  statute),  but  enables  the  appointor  to  do  so,  a 
clause  limiting  a  term  to  C.  and  D.,  as  below,  and  declaring  the  trusts  of  it  Cor 
this  purpose  (see  p.  598)  should  be  added  here ;  or,  if  so  authoriied,  one  term 
for  securing  the  jointure  and  portions  may  be  limited. 
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« 

daur  or  daui's  altn  that  age  or  marry,  other  than  any  son  or  '**'•  ^• 
sons  who,  bfe  his  or  their  resply  attng  the  age  of  twenty-one 
yrs,  shl  become  (c)  entled  [or  any  daur  or  daurs  who  bfe  her  or 
their  resply  attng  that  age  or  mairyg  shl  become  indefeasibly 
entled],  whether  in  posson  or  remr,  to  the  hds  &  premes 
oomprd  in  or  settled  by  the  sd  indre  of  settlemt,  or,  "  will,"  for 
the  first  este  in  tail  [male  or  in  tail]  [or  the  issue  of  any  such 
yor  child  or  chin,  such  issue  to  be  born  &  take  vested  intts 
within  twenty-one  yrs  from  the  death  of  the  sd  A.]  of  the  sum 

of  £ [of,  in   the   different  events   hinafter  specified,  the 

different  sums  hinafter  mentd,  that  is  to  say,  if  there  shl  be  but 

one  such  yor  child  the  sum  of  £ ,  if  there  shl  be  only  two 

such  yor  chin  the  sum  of  £ ,  &  if  there  shl  be  three  or  more 

such  yor  chin  the  sum  of  £ ^  [free   from   death    duties], 

such  sum  to  be  an  intt  vested  in  such  yor  child  or  chin,  or 
such  one  or  moi-e  exclusively  of  the  others  or  other  of  such 
yor  chin  [or  the  issue  of  such  child  or  chin],  at  such  age  or 
time,  or  respive  ages  or  times,  if  more  than  one  in  such  shares, 
&  with  such  fhture  or  other  trusts  for  the  benefit  of  any  such 
yor  child  or  chin  [or  issue],  upon  such  condons,  with  such 
restrons,  &  in  such  mner,  as  the  sd  A.  shl  by  any  deed  or  deeds, 
rerocable  or  irrevocable,  or  by  will  or  cod),  appt,  And  Eff 
\  DEFAULT  of  &  subjt  to  any   apptmt  under  the  power  lastly 

»  hinbfe  contd,  with  the  paymt  of  the  sd  sum  of  £ [£ 

r  or  £ ,  as  the  case  may  be],  to  such  yor  child  or  chin,  and  if 

mor^than  one  in  eql  shares  as  tenants  in  common,  but  not  to 
be  raisable  or  payable  durg  the  life  of  the  sd  A.,  witht  his 
consult  in  writg,  Provd  always  &  the  sd  A.  doth  hby 
fuither  appt,  that,  &c..  Hotchpot  claiuse,  p.  595  :  And  the  sd 
A.  doth  hby  further  appt  that  it  shl  be  Iful  for  the  sd  C.  &  D., 
or  the  survor,  &c.,  at  any  time  after  the  death  of  the  sd  A., 
or  in  his  lifetime  with  his  consent  in  writg,  to  raise  any  pt  or 
pts,  &c.,  continue  advcemt  clause,  p.  595  :  And  also  doth  hby 


(c)  Where  the  eldest  son  of  the  marriage  is  not  necessarily  the  first  tenant 
in  tail  [male],  saj,  "  indefeasibly."  Where  there  is  a  name  and  arms 
or  other  shifting  clauBe  in  the  settlement  giving  the  power,  the  variations  on 
p.  594,  note,  should  be  ased,  sabstitnting  **  the  sd  indre  of  settlemt  "  or 
"  will  "  for  "  these  psnts,"  and  making  other  oorresponding  alterations. 
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TMo.  tv.    chge  all  the  ad  pi-emes  hinbfe  chged  with  the  ad  portion  moys 
as  &fsd,  hut  subjt  &  witht  prejudice  as  afsd,  with  nuch  annl  sum 
of  moyasflhl  be  eql  to  iott  at  the  rate  of  4  p.&   p.a.  on  the 
expectant  portion  or  portions  of  the  sd  child  or  chin  [ur  more 
remote  issue],  such  annl  sum  to  be  clear  of  all  dedons  except 
succon,  or,  "  legacy,"  duty,  to  commce  after  the  death  of  the 
sd  A.,  &  to  be  applied  at  the  discrob  of  the  ad  C.  &  D.,  or  the 
suvvor,  &c.,  for  the  maiiitce  &  ediicon,  or  benefit,  &c.,  continue 
sytt"       Tnaintce    clause,  p.  595 :   AND  THIS  INDRE  ALSO  WIT- 
n««eth.       NETK,  that  in  further  psiiance  of  the  sd  agrmt,  &  !□  con.wD 
of  the  sfl  intd  marre,  &  in  exercise,  &c.,  as  above,  the  sd  A.  ai 
settlor,  doth  hby  appt  all  &  singr  the  said  hda  &  premes  hinbfe 
chged  with  the  sd  [jtuie  reut-chge  &]  portion  moys  as  afsd, 
LimitB-        To  THE  USE  of  the   sd    C.  &   D.   for   the   term   of   1000  jre 
t«m.  to  commce  fiom  the  death  of  the  sd  A.,  witht  impeachuit  of 

Tnuta  of  Waste  [UPON  TBUaT,  &C.,  tnistg  of  ter-m  to  secure  jture  rent- 
ckge,  p.  593,  omitig  the  clause  bracketed  at  the  end  &  also, 
but]  subjt  to  the  sd  jture  rent-chge,  &  to  the  powers,  reme- 
dies [term  of  yrs],  and  trusts  siibsistg  under  these  pants  or 
by  law  for  securg  the  paymt  thof,  Upon  TROst,  that  the  sd 
C.  &  D.,  or  the  survor  of  them,  shl  by  mtge  of  the  same 
premes,  or  any  of -them,  for  all  or  any  pt  of  the  same  term, 
or  by  the  Rale  of  timber  or  minis,  or  by  &  out  of  the  rents  & 
profits  of  the  same  premes,  or  by  all  or  any  of  the  meaus  afed, 

raise  the  sd  sum  of  £ [£ or  £ ,  as  the  case  may 

be],  or  so  much   thof  as  shl   become  raisable,  witli   such  intt 
tbron,  &  such  annl  sums  for  maintce,  &  such  sums  fur  advcemt 
as  may  become  raisable  as  afsd,  &  any  costs  &;  espses  to  be  in- 
curred in  or  about  the  raisg  of  tlie  same  &  the  exou  of  the  trusts 
of  such  term,  &  subjt  to  &  after  paymt  of  such  costs  &  expses, 
shl  pay  &  apply  the  moys   so  raised   to   or   betn,  or  for  the 
maintce,  educon,  or  advcemt  of  the  sd  child  or  chin  [or  issue] 
of  the  sd  A.  by  the  sd  B.,  or  any  of  them,  or  orwise,  in   such 
mner  as  the  same  resply  ought  to  be  pd  &  applied  by  virtue 
of  the  chges  &  provons  in  that  behalf  hinbfe  contd,  &  so  as 
to  satisfy  the  same ;  Provo  as  to  paymt  of  surplus  rents  to 
Powers  of    reversioners,  p.  602,  mutatis  inutamdis.     [Provd  always  that 
to  be    "^   *'"'    chge    of    pin-moy    hinbfe   contd    iu    favour   of    the    sd 
oxOToisable  B.^  shl  not  affect  the   powers  of  sale  &  leasg  &  other  powers 
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vested  in  the  sd  A.  in  relon  to  the  sd  hds  &  premes  under  the  *'»^o^iv. 

S,  L.  Acts  1882  to  1890  or  orwise,  wch  shl  be  exercisable  witht  without 

the  consent  of  the  sd  B.  or  her  assns  (6).     Short  clauae  as  to  ^^"' 

apptmt  of  new  trees,  p.  519.]     In  wits,  &c.  («)• 


V. 

SETTLEMENT  on  Ma/rriage  by  Husband's  Father  of   pkbo.  v. 
Freeholds  on  Husband  and  Wife  for  Life,  wiih 
remainder  to  their  Issue,  as  they  may  Appoint,  in 
Default  Equally,  Without  trust  for  Sale  (c). 

Pabtibs,  a,  husbd's  father,  1 ;  B.,  hushd,  2  ;  C,  wife,  3 ;  D., 

K,  A  F.,  trees,  4.     Redte  intd  marre,  p.  450  ;  Title  of  A,  to  Recitals. 

freehds,  p.  573  :  And  whas,  upon  the  treaty  for  the  sd  intd  Agree- 

marre,  it  was  agrd  that  the  sd  A.  shd  convey  &  assure  the  sd  settle- 

hds  &  premes  to  the  uses  &  in  mner  hinafter  decid  &  expd  ™®'*^ 

concemg  the  same  :  NOW  THIS  INDRE  WITNETH,  that  in  Wit- 
psuance  of  the  sd  agi*mt,  &    in  conson  of  the  sd  intd  marre 
the  sd  A.,  as  settlor,  doth   hby  grt  unto  the  sd  D.,  E.,  &  F., 

Peels  as  in  a  Convce  on  Sale,  Vol.  /.,  pp.  885  et  seq. :  To  hold  Convey- 

the  same  premes  Unto  the  sd  D.,  E,  &  F.,  &  their  hrs  To  the  ^^^' 

Haben- 

dum. 

(a)  According  to  Be  Du  Cane  and  Nettle/old,  [1898]  2  Oh.  96,  the  claase  in  a-  to 

the  text  maj  be  omitted  ;  but  it  seems  better  to  retain  it.  family 

(i)  UBoally  pin-money  is  charged,  and  jointures  and  portions  created  under  chargea 

a  power  are  charged  on  the  freeholds  only.    But  cases  maj  occur  where  it  is  on  lue 

proper  to  chai'ge  them  on  the  copyholds  and  leaseholds  also,  in  which  case  the  estate, 
words  following  maj  be  used : — 

"AND  THIS  INDRE  ALSO  WITNETH  that  he  the  sd  A. 
doth  hby  chge  all  &  singr  the  hds  of  copyhd  or  leasehd  tenure 
wch  are  now  subjt  to  the  subsistg  uses  of  the  hinbfe  recited 
indre  of  settlemt,  or,  "  will,"  with  the  paymt  of  the  sevl  rent- 
chges  &  portions  hinbfe  chged  on  the  sd  freehd  hds  to  the 
sevl  psons  to  whom  the  same  are  hinbfe  resply  made  payable, 
&  by  way  of  addonal  secy  for  the  same  resply." 

(e)  As  to  settlements  in  the  above  form,  see  3  Dav.  Prec.,  1234,  note;  4  id, 
567,  note.  For  similar  settlements  effected  bj  a  trust  for  sale,  see  above, 
Sbttlkmbntb,  Pebsonal,  Precedents  VIL,  VIII.,  IX.,  and  X. ;  and  as  to 
the  efEect  of  the  S.  L.  A.,  1884,  where  the  trust  for  sale  is  adopted,  p.  494, 
note. 
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PBSO.  V, 

Lixnita- 
tionjB. 


Hotchpot 
claase. 

Adrance- 

ment 

■clause. 


XJS1&,  upon  tbe  trusts,  &  subjt  to  the  powers  &  provoDS  hinafter 
decld  &  expd  of  &  concenig  the  same,  that  is  to  say,  To  THE 
USE  of  the  sd  A.  &  his  hrs  uutil  the  soIeniDOD  of  the  sd  intd 
marre,  &  aftrwds  To  THE  USE  of  the  sd  B.  &  his  assns  durg  his 
life,  witht  impeachmt  of  waste,  &  after  the  death  of  the  sd  B., 
To  THE  USE  of  the  sd  C.  &  her  assns  durg  her  life  witht 
impeachmt  of  waste,  for  her  septe  use^  but  so  that  duig 
coverture  she  shl  not  have  power  to  dispose  of  or  chge  the 
rents  &  profits  of  the  sd  premes  by  way  of  anticipon,  &  after 
the  dece  of  the  survor  of  them,  the  sd  B.  &  C,  limon  to  issue 
as  parents  or  sv/rvor  shl  appt,  p.  587,  remr  to  chin  as  tenants  in 
common  in  fee,  with  accruer  on  death  under  twenty-one^  Jkc, 
p.  688  (a),  in  default  To  the  use  of  the  sd  A.,  his  hrs  &  assns ; 
Hotchpot  clause,  p.  477,  saying,  "  the  sd  bds  &  premes ; " 
Advcemt  clause,  p.  480,  saying,  "to  raise  by  mtge,  with  or 
witht  power  of  sale  &  of  all  or  any  pt  or  pts  of  tbe  sd  fads  & 
premes,  any  pt  or  pts,  &c. ;  *'  Addon  to  hotchpot  &  advcemt 
clauses,  p.  481,  saying,  "the  sd  hds  &  premes  or  any  pt  or  pts 
thof;"  And  Further,  that  no  pson  advcg  moy  on  any  such 
mtge  shl  be  bound  to  enquire  as  to  the  propriety  of  raisg  such 
moy  or  the  amt  raisable  or  to  see  to  the  applicon  thof :  Power 
to  manage  durg  minorities,  p.  609,  or  the  clause  supplemial  to 
the  statutory  provons,  p.  614,  mutatis  mutandis*,  (b)  Provon 
•as  to  notices  under  8.  L,  Acts,  p.  648 ;  Provon  for  the  case  of 
there  being  no  pson  havg  the  powers  of  the  Acts,  p.  640 ;  Power 
to  rde  covts  in  a  lease,  &c,,  p.  625 ;  [^Add  any  of  the  clauses 
extendg  the  powers  of  the  S,  L.  Acts,  cfec,  wch  may  be 
appropriate,  pp.  641  et  seq, ;  seethe  referee  to  these  clauses  in 
Prec,  L,  p.  662] ;  Apptmt  of  trees  under  8.  L.  Acts,  p.  648 ; 
Provon  as  to  title  of  the  Acts,  p.  650 ;  8hort  clause  as  to  ^7V- 
demnity  of  trees,  p.  648 ;  Pouter  to  trees  to  employ  agents,  <fcc., 
p.  521.    In  wits,  &c. 


(a)  If  preferred,  insert  a  limitation  to  all  the  children  as  tenants  in  common 
in  tail  general  with  cross  remainders,  p.  687,  mutatis  mutandis, 

(b)  For  express  powers  of  leasing  and  sale,  kc.,  if  it  is  desired  to  insert  them, 
see  pp.  6li  et  seg. ;  as  to  their  omission,  see  p.  672. 
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VI. 


SETTLEMENT  o/ Freeholds  in  Compliance  ivith  a  Con-  pft»c.  vl 
DiTiON  in  a  Will.    A  short  form  (c). 

Partiss,  a.,  settlor,  1 ;  B.  cfe  C,  trees  of  vnll,  2.  Recite  seisin  RecitaUw 
in  fee  of  A,  of  este  to  be  settled;  Will  of  the  testor  imposg  the 
condon  ;  Death  &  Probate :  And  whas  the  sd  A.  is  desirous,  for 
the  ppose  of  complyiDg  with  the  sd  condon  in  the  sd  recited  will, 
of  makg  such  settlemt  as  is  hby  effected  of  the  hds  hinafter 
mentd :  NOW  THIS  INDRE  WITNETH  that  in  psuance  of  Wit- 
the  sd  desire,  &  in  couson  of  the  premes,  the  sd  A.,  as  settlor  (d), 
doth  hby  grt  unto  the  sd  B.  &  C,  Peels,  To  HOLD  the  same 
premes  Unto  the  sd  B.  &  C,  &  their  hrs,  To  the  uses,  upon 
the  trusts,  &  subjt  to  the  powers  &  provous  to,  upon  &  subjt 
to  wch  the  same  hds  &  premes  ought  to  be  limd  or  settled,  for 
the  ppose  of  pformg  &  complyg  with  the  condons  contd  in  the 
sd  recited  will  as  afsd  [&  subjt  thto  to  the  use  of  the  sd  A.,  hia 
hrs  &  assns].     In  wits,  &c. 


VIL 

VOLUNTARY  (e)  SETTLEMENT  of  Freeholds  by  a  pjow.  m. 
Father  on  his  Son,  and  the  Son's  Male  Issue,  the 
Limitations  being  extended  as  far  as  the  Rule 
against  Perpetuities  vnll  oMow;  the  Father  re- 
taining an  Annuity  for  his  Life  Secured  by  a 
Term,  and  a  Power  to  Charge  a  gross  Subi  Trusts 
for  Accumulation.  Variations  where  the  setilem&at 
is  Revocable. 

Parties,  A.,  father,  1 ;  B.,  "  the  only  son  of  the  sd  A.,"  2 ; 
C.  &  D.,  trees  (f),  3.     Recite  title  of  A.  to  freehds,  p.  573,  subjt  RaciteU. 


(e)  This  Precedent  is  for  a  case  where  strict  compliance  is  essential  to  ayoid 

(i)  It  might  be  more  proper  in  this  cane  that  the  settlor  should  convey 
*^  as  iMndfl  owner/'  to  imply  the  full  oorenants  for  title. 
(tf)  As  to  the  law  affecting  Yoltintary  settlements,  see  p.  661,  note. 
(/)  As  to  the  use  of  one  term  for  several  purposes,  see  p.  667,  note. 
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PRIO.   YII. 


Family. 

Desire  to 
m«ke  set- 
tlement 

Wit- 
nesseth. 


Haben- 
dum. 


Limita- 
tions. 


Trusts  of 
•term  to 
seonre 
aanuity. 


to  leases,  p.  574,  <fe  mtges,  p.  674 :  And  whas  the  sd  B.  has 
three  sons  only,  namely  K.,  L.,  &  M. :  And  whas  the  sd  A  is 
desirous  of  makg  such  settlemt  of  the  sd  hds  &  premes  as  is 
hinafter  contd  [&  it  is  his  intention  that  such  settlemt  shl  be 
iiTevocable] :  NOW  THIS  INDRE  WITNETH  that  in  conson 
of  the  natural  love  &  affection  of  the  sd  A.  for  his  son  the  sd 
B.,  &  for  divers  other  good  causes  &  consons,  he,  the  sd  A^ 
as  settlor,  doth  hby  grt  unto  the  sd  C.  &  D.,  Peels  as  in  a 
Convce  on  Sale :  To  hold  the  same  premes  Unto  the  sd  C.  & 
D.,  &  their  hrs,  SuBJT  to  the  chges  &  incumhces  hinbfe  mentd, 
[or,  specified  in  the  schdle  hto],  so  far  as  the  same  affect  the 
same  premes  resply,  &  to  the  leases  &  tenancies  afsd.  To  the 
USES,  upon  the  trusts,  &  subjt  to  the  powers  &  provons  hinafter 
decld  &  expd  concerng  the  same  (that  is  to  say),  Limon  to  C. 
&  D.  for  a  term  of  1000  yrs, "  to  commce  from  the  date  of  these 
psnts,"  p.  577 ;  remr  to  B.  for  life,  p.  578,  remr  To  the  use  of 
the  sd  K.,  L.,  &  M.,  in  succession,  one  after  the  other,  accdg 
to  seniority,  durg  their  respive  lives,  with  a  limon  by  way  of 
remr,  immedly  after  the  dece  of  each  of  them  the  sd  E.,  L, 
&  M.,  To  THE  USE  of  his  first  &  every  other  son,  &c.,  in  tail 
male,  p.  586 ;  And  after  the  dece  of  all  of  them  the  sd  K, 
L.,  &  M.,  &  in  default  of  such  issue  of  all  of  them.  To  THE 
USE  of  eveiy  son  of  the  sd  B.  h  rafter  to  be  born,  in  tail  male, 
p.  586,  remr.  To  the  use  of  the  sd  A.,  his  hrs  and  assns :  And 
it  is  hby  agrd  &  decld  that  the  sd  premes  are  hby  limd 
to  the  use  of  the  sd  C.  &  D.,  for  the  sd  term  of  1000  yrs 

upon   trust,  to  raise  anny  of  £ ,  "commencg  from  the 

date  of  these  psnts,"  payable  to  A.,  ^.  dS-lt,  mtUatis  mtUan- 
dis :  And  upon  further  trust,  &c.,  tt^st  for  accumvJon, 
p.  601  (a) :  And  upon  further  trust,  that  if  there  shl  be  any 
yor  child  or  chin  of  the  sd  B.,  meang  &c.,  contimce  trusts  of 


As  to 

trusts  of 
policies 
for  dis- 
charging 
inoum- 
brances. 


incurring  a  forfeiture ;  that  a  conveyance  in  a  general  form  is  a  sufficient 
compliance  with  a  condition,  see  Scarlett  v.  Lord  Abinger,  34  Bear.  338.  In  a 
case  of  this  nature  it  appears  unsafe  to  appoint  bj  the  settlement  trustees  for 
the  purposes  of  the  S.  L.  Acts,  unless  such  appointment  is  expressly  authorised 
by  the  wilL 

(a)  If  provision  for  discharging  incumbrances  is  made  by  policies  on  the  lives 
of  A.  and  B.,  a  recital  of  the  title  to,  and  if  necessary  an  assignment  d,  the 
policies  will  be  inserted,  and  trusts  declared  of  the  policy  moneys,  and  tmste  of 
term  for  securing  payment  of  premiums,  p.  698,  will  be  substituted  for  the  trust 
for  accumulation. 
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jportiona  termy  p.  593  (6) :  Power  to  trees  of  term,  to  accept  other   ^»»o-  ▼!!• 
ucy^  &c.,  p.  609 ;  Power  to  male  tenants  for  life  to  jtwre,  p.  603, 

i/mitg  the  words  "  other  than  the  sd ; "  Power  to  tenants 

for  life  to  chge  portions,  p.  606,  with  simila/r  omissions ;  Provo 
<w  to  events  in  wch  rerU-chges  or  portions  are  to  take  effect, 
p.  606  ;  Provo  lim,itg  total  ami  chgeahle,  p.  607 ;  Power  to  A,, 
to  chge  a  gross  svmi,  "  to  be  raised  forthwith,  or  at  any  time,  in 
priority  to  ail  other  ppal  or  anni  sums  chged  or  chgeahle  under 
these  psnts,"  p.  608 ;  Power  to  limit  a  term  for  securg  svmi 
ehged,  p.  608  ;  Power  to  TnaTUige  dv/rg  minxxrities,  p.  609  ;  or 
-clause  supplem^tal  to  the  statute,  p.  614 ;  (c)  Provon  as  to 
notices  under  S.  L.  Acts,  p.  648  ;  Provon  for  the  case  of  there 
being  no  pson  havg  the  powers  of  the  Acts,  p.  640  ;  Power  to 
rde  covts  in  a  lease,  &c.,  p.  625 ;  [Add  any  of  the  clauses  ex- 
tending powers  of  S.  L,  Acts,  &c.,  wch  may  be  appropriate, 
pp.  640  et  seq.,  see  the  referee  to  these  clauses  in  Prec.  I., 
p.  662]  ;  Apptmt  of  trees  under  8.  L,  Acts,  p.  648;  Apptmt  of 
trees  of  compound  settlemt,  p.  649,  iwte  (d),form  a.  ;  Provon 
as  to  title  of  Acts,  p.  650 ;  Short  clause  as  to  indemnity  of  trees, 
p.  658 ;  Power  to  trees  to  employ  agents,  &c,,  p.  521 ;  {^Power 
of  revocon,  p.  522].    In  wits,  &c. 


vni. 

DEED  in  exercise  of  a  general  Power  of  Revocation  and  tkkg.  vixi, 
nsw  Appointment  reserved  to  a  Father  and  Son  in      — ^ 
a  fam^ily  Settlement  of  real  and  personal  estate, 
effectiTig  various    Modifications  in    tite  Settle- 
ment {d). 

Parties,  A.  &  B.,  apptors,  1 ;  M.   &  N.,  trees,  2.      Recite  Partiet. 
fa/mUy  settlemt  of  real  &  psonal  este,  with  reservon  ofjt  power  RecitaU. 

(h)  In  a  settlement  of  this  nature  it  maj  be  advisable  to  omit  the  trust  for 
raising  portions,  and  to  give  a  power  to  B.  to  charge  portions.   This  can  be  done 

\ij  omitting  the  wonls,  "  other  than  the  sd ,"  in  the  power  to  charge 

portions. 

(c)  For  forms  of  express  powers  of  leasing  and  sale,  &c.,  if  it  is  desired  to 
insert  them,  see  pp.  614  e<  »eq, ;  as  to  the  omission  of  these  powers,  see  p.  572. 

(jt)  This  is  an  example  of  a  mode  of  effecting  alterations  in  a  settlement  by 
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PMc-vin.  ofrevocon&newapptmttoA.iSeB.:  AND  whas  {he  sd  A.&B. 

Duira  to     ^'^^  desirous  of  modifying    the   uses,  estes,  trusts,  powers,  & 

•nodi'y.       provoQS  by  &  in  the  sd  indre  of  settleml  limited,  decid,  &  contd 

of  &  coDcerug  ihe  respive  premes  compi'd  in  or  dealt  with  b; 

the  same  indre  in  mner  and  to  the  extent  binafter  appearg :  And 

Midewr     WHAS,  for   effectuatg   the    objects    afsd,  the  sd  A.  &  B.  ha¥e 

determined  to  exercise  the  power  of  revocon  &  new  ai>ptmt  in 

the  sd  indre  contd  as  afsd  to  the  extent  &  in  mner  binafter 

B*y9c»-       appearg:  NOW  THIS  INDRE  WITNETH  that,  for  effectuatg 

^'"''  such  objects  as  afsd,  &  a^  to  each  of  them,  the  sd  A.  &  R,  in 

conson  of  the  exon  of  these  psnts  by  the  other  of  them,  &  for 

the  other  consons  hrin  appearg,  they,  the  sd  A.  &:  B.,  do  &  each 

of  them  doth,    in  exercise  &  psuance   of  the   power   for  this 

ppose  given  or  reserved  to  them  by  the  sd  indre  of  setllemt  as 

afsd  &  of  every  or  any  other  power  in  anywise  enablg  them  or 

eir  of  them  in  this  behalf,  hhy  revoke,  determine  &  make  void 

the  uses,  estes,  trusts,  powei's,  &  provons,  by  &  in  the  sd  indie 

of  settlemt  Itind,  decld,  &  contd  of  &  concerng  All  &  singr  the 

sd  estes,  hds,  moys,  stks,  funds,  sees,  &  premes  in  the  sd  indre 

comprd,  or  wch  are  now  by  any  means  subjt  to  the  subsistg 

uses  or  trusts  of  the  same  indre,  or  any  of  such  uses  or  trusts, 

Bntonlf     but  so  far  only  &  to  such  extent  &  in  such  mner  &  form  only 

Dfrnodifi-     ^  >^  Of  ^^^  be  necy  to  give  effect  to  the  modiliconn  hby  eSected 

fHoia.       in    Buch  uses,  estes,  trusts,  powers,  &  provons  as  afsd,  or  any 

of  them,  as  binafter  appears,  &  to  let  in  &  give  effect  to  sucb 

new,  addonal,  or  other  uses,  &c.,  as  are  binafter  limd,  decld, 

or  contd,  of  or  concerng  the  sd  respive  premes  or  any  of  them, 

or  any  pt  thof  resply,  &  not  further  or  oi-wise,  and  bo  that  snbjb 

to  such  modificous  &  to  the  introdon  of  such  new  or  addonal 

uses,  &c.,  as  afsd,  the  sd  indi-e  of  settlemt  &  the  uses,  (t'c,  by 

h  in  the  same  limd,  &c.,  of  &  concerng  the  sd  respive  premes 

shl  remain  in  force  &  unaffected  by  these  psnts,  &  that  from 

&  after  the  exou  of  thtae  psnts,  the  sd  indre  of  settlemt  shl,  as 

far  as  may  be,  operate  &  take  effect  in  the  same  mner  as  if  the 

modificons  hby  effected,  and  the  new,  addonal,  or  other  uses,  &c^ 


exercising  the  power  t)£  revocation  so  far  ouly  us  is  uccesairj.  If  the  alleiations 
are  couiiidcmble,  it  might  be  better  tu  ruvoku  the  BettleiuEiit  ii  toto,  and 
Te-setlle  ;  but  in  the  case  of  perBonaltj  this  would  involve  the  paymeDt  of  ths 
ad  valcem  hettletnent  ilutj  over  again,  which  is  avoUled  if  the  Jeed  only 
lunouiits  to  an  alteration  of  an  existing  settlement. 
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hinafter  limd,  i&c,  as    afad,  and    the  covts  &  agrmta  liinafter  pkec.  vin. 

coDtd    had   been  origll)'  contd  &   incorpd  in    the  scI    indre  of 

settlerat:  AND  THIS  INDRE  FURTHER  WITNETH  that,  Newap. 

for  effectuatg  the  objects  afwd,  and  for  the  coijsone  hinbfe  mentd,  ^^"5' 

the  sd  A.  &  B.  doaod  eacii  of  them  doth  in  exercise  &  psiiaoce 

of  the  sd  power  for  this  ppose  given  or  reserved  to  them  by  the 

Bd  inilre  of  settlemt  as  afsd,  and  of  every,  ifcc,  hby  limit,  appt, 

&  direct  that  All  &  singr  the  sd  estates,  )ida,  moys,  Btks,  funds, 

sees,  and  premes  in  the  sd  indre  of  settlerat  cnrnpi-d.  or  wch  are 

now  by  any  means  aiihjt  to  tlje  subsistg  iisea  or  trusts  of  the 

same  indre,  or  any  of  such  uses  or  trusts,  shl,  from  &  after  the 

exon  of  these  psnts  by  the  sd   A.  &  B.,  go,  remain,  &  be  held 

&  applied  to,  upon,  for,  &  subjt  to  such  uses,  trusts,  powers,  & 

provons   as   are   hinafter   limd,   cC-c,  of  &  concemg  the  same 

premes  resply  by  way   of  modificon  of  or  addon  to  the  uses, 

estes,    trusts,   powers,    &   provons  by  &    in    tlie  sd    indre  of 

settlemt  limd,  &c.,  of  &  concerng  the  same  resply  (that  is  to 

say).  It  is  HBY  agbd  &  DKCLD,  &c.,  thvloT)  rf-  ogrmtfi  &  covte,  ' 

&c.,  effectg  modificmia  in  fettlmi :  And  the  sd  A,  &  B.  do  &  Confimift- 

each  of  them  doth  hby  confirm  the  power  of  revocon   in  the  sd  power  ol 

indre  of  settlemt  contd,  &  so  that  such  power  of  revocon  fihl  "''>«'- 

extend  to  the  apptmt  &  provons  hrin  contd  in  the  same  mner 

as  if  the  same  had  been    hrin  repeated  with  referee  thto.     In 

WITS.  &C. 


WILLS  « 


CLAUSES. 


INTRODUCTORY. 

Com-  I.  I,  teator,  [late  of  (6) ,  &  now]  of ,  hby  revoke  all 

ment'        former  wills,   codls,  and  testy  instrumts  (c)  made*  by  me,  & 

declare  this  to  be  my  last  will. 
The  same.        n.  THIS  is  the  last  and  only  will  of  me,  tester,  of . 

III.  I,  testor,  of ,  declare  this  to  be  my  last  will,  wch  I 

make  for  the  ppose  only  of  disposg  of  the  este  &  ppty  hinafler 
mentd,  &  to  the  intent  that  the  same  shl  take  effect  concar- 
rently  with  &  independently  of  anor  will  of  even  date  hrwith, 
relatg  to  my  ppty  situate  at,  &a,  &  not  in  any  way  affectg  the 
ppty  hby  disposed  of. 

IV.  I,  te&tor,  of ,  hby  declare  this  to  be  a  [second]  codl 

to  my  will,  wch  bears  date  tlie day  of [&  the  previous 

codl  to  wch  bears  date,  &c.]. 

V.  I  WISH  to  be  buried  wherever  I  may  happen  to  die,  [or, 
in  the  family  vault  at ,]  &  that  my  funl  shl  be  as  simple 


Short 
form. 

Concur- 
rent will. 


Codicil. 


Direction 
as  to 
burial  {d). 


&  inexpensive  as  possible. 


As  to 
general 
danseof 
revoca- 
tion. 


(a)  See  4  Dav.  Free. ;  Elph.  Introd.,  p.  432  et  seq.  The  l^islation  affectiog 
settlements,  for  a  short  reference  to  which  see  p.  448,  note,  and  for  the  details  of 
which  see  the  notes  to  *'  Settlements,"*  for  the  most  part  affects  wills  also. 

(&)  It  maj  save  trouble  in  establishing  the  testator*s  identity,  if  any  past,  as 
well  as  present  address,  by  which  he  may  be  registered  in  the  books  of  the  Bank 
of  England,  or  any  CJompany,  &c.,  as  the  holder  of  any  stocks  or  shares,  &c,  is 
giyen. 

{e)  A  testamentary  paper  in  the  form  of  a  codicil  is  not  revoked  bj  a 
revocation  of  the  will  (^Be  Savage^  L.  R.,  2  P.  &  D.  78).  JL  general  clause  in  a 
will  revoking  all  former  wills  x evokes  a  prior  testamentaiy  appointment 
(^Sotheran  v.  Dening^  20  Ch.  D.  99),  whether  under  a  general  power  (Be  Oiihetf 
37  Ch.  D.  143),  or  a  special  power  (Be  Kingdim,  32  Ch.  D.  604). 

(d)  It  may  be  better  not  to  insert  directions  as  to  burial  in  the  will,  lest  it 
shoiUd  not  be  opened  till  after  the  funeral. 
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Yl.  I  CONFIRM  the  settlemt  [sevl   settlemts]  exted  on  my  Confirma- 
marre  [with  my  pant  wife],  &  I  declare  that  the  provons  hby  marriage 
made  for  my  wife  &  chin  [&  other  issue]  are  intd  to  be  in  wttle- 
addon  to  &  not  in  satisfon  of  those  made  or  covted  to  be  made 
for  them  resply  in  &  by  such  settlemt  [respive  settlemts]. 


SPECIFIC    LEGACIES  (/). 


I.  I  BEQUE  to  A.,  of ,  the  sum  of  £ 2f  p.c.  Consold  Stock. 

Stk  (g)  [pt  of  a  larger  sura  of  like  stk]  now  standg  in  my  name. 

II.  I  BEQUE  to  A.,  of ,  all  the  stk  in  the  public  funds  of  Another 

the  United  Kingdom  of  wch  I  -may  be  possed  at  my  dece,  or, 


u 


all  my  shares  in  the Co." 

III.  I  BEQUE  to all  the  ready  moy  wch  at  my  dece  may  Reiwly 

be  in  my  house  [or  standg  to  the  credit  of  my  current  acct  at  (;^). 
my  bankers]. 

IV.  I  BEQUE  to  all  the  ppal  moys  &  intt  wch  shl  be  Bond 

owing  to  me  at  my  death  on  the  bond  of ,  &  also  the  sd 

bond  &  all  benefit  thof  (i). 

(e)  The  object  of  this  clause  is  not  to  supply  any  defect  on  the  validity  of  the 
settlement,  bnt  to  exclude  the  presumption  of  satisfaction  of  the  proTisions  in 
the  settlement  by  those  in  the  wiU.  See  notes  to  JQr  parte  Pye,  2  W.  &  T., 
L.  G.  Eq. 

(/)  The  estate  duty  imposed  by  the  Finance  Act,  1894,  on  personal  property  Estate 
of  which  the  deceased  was  competent  to  dispose  of  at  his  death,  which  includes  duty, 
personalty  over  which  he  had  a  general  power  of  disposition,  s.  22,  (2)  (a),  is  to 
be  paid  by  the  executors,  s.  6  (2),  out  of  the  residuary  personal  estate,  and  the 
spediic  and  pecuniary  legatees  are  not  liable  to  bear  any  share  of  it.  Where 
estate  duty  is  chargeable,  legacy  or  succession  duty  at  £1  per  cent,  is  not 
payable  under  the  will  or  intestacy  of  the  deceased,  or  under  his  disposition  or 
any  devolution  from  him  under  which  respectively  estate  duty  has  been  paid, 
or  under  any  other  disposition  under  which  estate  duty  has  been  paid,  s.  (1). 
Where  settlement  estate  duty  is  payable  in  respect  of  a  settled  legacy,  that  duty 
has  to  be  borne  by  the  legacy,  not  by  the  general  estate.  See  the  Finance  Act, 
1896,  s.  19  (1). 

(f)  As  to  the  designation  of  the  2|  per  cent.  Stock,  see  Vol.  I.,  p.  71,  note. 
A  legacy  in  this  form  is,  of  course,  liable  to  be  adeemed  by  the  stock  being  sold  ; 
see  form  of  stock  legacy  not  so  liable,  tii/ra,  Gbneral  Legacies. 

(A)  As  to  gifts  of  ready  money,  see  4  Dav.  Prec.  99,  note ;  1  Jarm.  Wills,  725, 
note. 

(t)  It  may  be  convenient  to  appoint  the  legatee  special  executor  as  to  the 
debt    See  below,  Appointment  of  Executors  ;  4  Dav.  120,  note. 
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WILLS. 


Mortgage 
debt 


V.  I   BEQUE  to 


all  the  ppal  moys  &  iDtt  wch  shl  be  due 


Release  uf 
debt  to 
debtor  (c). 


Beleasc  of 
all  debts 
owing 
from 
legatee. 


Ab  to 
assent  by 
executors 
to  gift  of 
mortgage. 


As  to  for- 
giveness 
of  debt. 


or  owing  or  accrug  due  to  me  at  the  time  of  my  death  on  a 

mtge  of  the este,  or,  "  of  hds  situate  at ,  in  the  parish 

of  ,  in  the  coy  of ,"  or^  "  of  ppty  belongg  to ^ 

or  as  the  case  may  be,  [if  the  description  of  the  mtge  deed  i» 
known,  say,  "  under  an  indre,  dated,  &c./']  (a),  &  I  devise  & 
beque  all  the  hds  of  whatever  tenure  [&  other  ppty]  comprd  in 

such  mtge  unto  &  to  the  use  of  the  sd ,  his  hrs,  exs,  ads,  & 

assns,  accordg  to  the  nature  thof  resply,  subjt  to  the  equity  of 
red  m  on  subsistg  thrin  (6). 

VI.  I  RELE  &  forgive  to ,  or  to  his  repves  if  he  shd  die  in 

my  lifetime,  the  sum  of  £ now  due  to  me  from  him  on  his 

boud,  [on  mtge  of  ppty  at,  &c.,]  or  so  much  thof  as  may  remain 
owing  to  me  at  my  death,  &  all  intt  for  the  same,  &  I  direct 
that  the  sd  bond  shl  be  cancelled  &  given  up  to  him  or  them, 
[or,  that  the  hds  &  ppty  comprd  in  such  mtge  shl  be  reled  & 
reconveyed  accdly,  dischged  from  the  sd  mtge  debt  &  intt,  &  all 
claims  in  respt  thof]. 

VII.  I  RELE  &  forgive  to ,  or  to  his  repves  if  he  shd  die 

in  my  lifetime,  all  &  every  ppal  sums  or  sum  &  intt  whatsr, 
[or,  all  intt  owing  to  me  at  my  dece  on  any  ppal  suras  or  sum] 
wch  may  be  owing  from  him  or  them  to  me  at  my  dece  on  the 


(a)  See  note  (i)  on  p.  683. 

(ft)  By  the  C.  A.,  1881,  s.  30  (repealed  as  to  copyholds  to  which  the  mort- 
gagee has  been  admitted,  by  the  Copyhold  Act,  1894,  s.  ^8,  re-enacting  the 
Copyhold  Act,  1887,  s.  46),  the  legal  estate  in  mortgage  estates  of  inheritance 
devoWes  on  the  personal  representative  of  the  deceased  mortgagee,  "  notwith- 
standing any  testamentary  disposition,"  ^*  as  if  the  same  were  a  chattel  reaL" 
The  effect  seems  to  be  that  where  the  Act  applies,  the  personal  representatire 
may  assent  to  a  specific  devise  of  the  mortgage  debt,  together  with  the  mort- 
gaged estate,  so  as  to  give  effect  to  it  without  any  conveyance, 

(r)  The  forgiveness  of  a  debt  is  in  law  a  legacy,  and  liable  to  ademption,  and 
to  lapse  by  the  death  of  the  legaree  in  the  testator's  lifetime  (unless  this  is 
expressly  provided  for,  as  in  the  text),  and  is  chargeable  with  duty.  If  the  debt 
has  been  forgiven  before  the  date  of  the  will,  this  should  be  declared,  as  in  form 
VIII.,  so  as  possibly  to  avoid  duty.  If  the  debt  was  foi^given  within  a  year  from 
the  testator's  death,  estate  daty  under  the  Finance  Act,  1894,  s.  2,  (1)  (c),  would 
be  payable  in  respect  of  it  It  might  be  as  well,  therefore,  to  state  the  date  of 
the  forgiveness.  For  a  provision  where  a  legacy  is  given  in  trust  for  the  debtor 
and  his  family,  see  if^ra,  and  4  Dav.  Prec.,  p.  108.  That  a  debt  is  extinguished 
at  law  by  the  appointment  of  the  debtor  as  executor  (even  though  he  does  not 
prove  the  will,  see  Be  Applshee,  [1891]  3  Ch.  422),  and  that  any  claim  in  equity 
may  be  rebutted  by  evidence  of  the  testator's  intention  to  forgive  the  debt, 
Strong  v.  Bird^  L.  R.  18  Eq.  315  ;  JB^  Applehee,  uhi  supra. 
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secy  of  tiny  bond  or  bonds,  bill  or  bills,  note  or  notes,  or  orwise  Y*"*" 

howsr,  &  I  direct  that  every  such  bond,  bill,  note,  op  other  secy  where  the 

shl  be  reled  &  given  up  to  the  sd or  his  repves,  [or,  &  I  i^*®"'^^ 

direct  that  he  or  they  shl  be  allowed  time  for  paymt  of  such  releaaed, 

ppal  sums  or  sum  by  yrly  instalmts  not  exceeding  £ each,  ^^en  JJJ 

commencg  at  the  end  of  a  yr  from  my  death].  payment 

VIII.  I  DECLARE  that  all  sums  at  any  time  or  times  advced  cipal*^' 

or  pd  by  me  to  or  on  acct  of were  intd  by  me  as  gifts  or  Declara- 

have  since  been  so  treated  or  forgiven  by  me,  &  that  nothing  is  ^^^"  ^^^ 

now  due  to  me  from  the  sd in  respt  of  any  such  advces  or  vanced 

paymts,  &  no  claim  shl  or  can  be  made  agst  him,  or  his  este  if  ^J^  ^*^* 

dead,  in  respt  thof.  gif^^  or 

have  Def^ti 

IX.  I  BEQdE  to  all  my  watches,  jewellery,  trinkets,  &  forgiven 

psonal  ornamts.  (^)' 

X.  I  BEQUE  to  my  wife, ,  by  way  of  confirmon  of  her  title  ^^^    ^* 

thto,  all  jewels,  trinkets,  watches,  psonal  ornamts,  wearg  apparel,  Bequest 
&  paraphernalia  in  her  posson  or  belongg  or  claimed  by  her  as  ^  wife  of 
belongg  to  her.  lery  and 

XL  I  BEQUE  all  my  wearg  apparel  [except  lace  &  furs]  to  my  JaUa^i"' 
sei^ant, ■,  if  she  shl  be  in  my  service  at  the  time  of  my  coufirma- 

j      . ,  tiou  of 

aeath.  her  title 

XIL  I  BEQUE  to  all  my  wines,  liquors,  provons,  &  con-  (^^* 

samable  stores.  J~^i« 

Xlil.  I  BEQUE  to , dozen  of  my  wibes,  to  be  selected  wine.s 

by  him.  •^^  co^ 

■^  •  I  1  sumable 

XTV/  I  BEQUE  to my  carnages,  horses,  harness,  saddlery,  storea  (/). 

&  stable  furniture,  or,  "  any  one  of  my  carriages,  &  any  pair  of  Winea 

my  horses,  with  harness  for  the  same,  to  be  selected  by  him."  selected. 

XV.  I  BEQUE  to all  my  acct  books.  Ires,  papers,  memda,  Horses, 

&  manuscripts,  except  deeds  &  docs  of  title  &  sees  for  moy. 

Papers 
— ^    and  MSS. 

(d)  See  last  note. 

(e)  As  to  what  articles  constitute  a  wife*8  paraphernalia,  see   Graham   v.   Parapher- 
LondoTtderryy  8  Atk.  394  ;  Jervo'iM  v.  JervaUe,  17  Beav.  666  ;   Be  Bretmi,  17   ^^^^ 
Ch.  D.  416.    A  husband  has  no  power  to  bequeath  his  wife's  paraphernalia  away 

from  fier  (^NifHhey  ▼.  NoHhey,  2  Atk.  77  ;  Tipping  v.  Tipping,  1  P.  W.  730). 
See  farther  as  to  paraphernalia,  Williams  on  Personal  Property,  p.  482 ;  1  White 
&  Tador,  L.  G.  Eq.,  notes  to  Hulme  v.  Tenant. 

(/)  Consumable  stores  should  of  course  from  their  nature  be  giren  absolutely,   ^^  . 
and  a  nft  of  them  for  life  would  be  an  absolute  gift :  see  4  Day.  Prec.,  p.  71,   ^ 
note  ;  1  Jarm.  Wills,  839,  unless  they  formed  part  of  the  testator's  stock-in-   ^{^i^^ 
trade,  PhilHpt  v.  Beal,  32  Beav.  25  ;  Cockayne  v.  HarrUan,  L.  B.  13  Eq.  482. 


WILIS. 


Short 
form  [d). 
EffectB  in 


XVI.  I  REQT to  examine  all  my  Ires,  Ire-booke,  &  papers, 

&  to  destroy  such  of  the  same  as  he  shl  consider  ought  not  to 
be  preserved,  &  I  declare  that  it  shl  be  in  his  entire  discron 
whether  to  show  or  disclose  the  same  or  the  coateats  thof  to 
any  other  psoo  (a). 

xvii.  I  BEQUE  to all  my  watches,  jewels,  trinkets,  psonal 

ornamts,  &  wearg  apparel,  &  all  my  furniture  (c),  plate,  plated 
goods,  linen,  glass,  china,  books  [except  books  of  aoct],  maau- 
scriptfi,  pictures,  prints,  statuary,  musical  instrumta,  articles  of 
vertu,  &  all  other  articles  of  psonal,  domestic,  or  househd  use  or 
omamt,  wines,  liquors,  &  consumaVde  stores  &;  provona,  &  all 
my  horses,  carriages,  harness,  saddlery,  &  stablo  furniture,  & 
all  my  plants  &  garden  tools  Si  implemts,  [&  farmg  stk  bolb 
live  &  dead]. 

XVIII.  I  BEQUE  to all  articles  of  psonal  or  domestic  or 

househd  [or  stable  or  garden]  use  or  ornamt  belongg  to  me. 

XIX.  1  BEQDE  to all  the  furniture,  &;c.,  tw  in  form  ivu., 

wch  at  the  time  of  my  death  shl  be  in,  about,  or  belongg  to  or 

appropriated  or  ordered  for  ray   house  at  ■,  or  any  other 

house  in  wch  I  may  reside  [wch  may  be  my  ppal  place  of 
residce]  at  my  deee,  or  the  outbldgs,  stables,  coach-houses, 
gardens,  or  pleasure-grounds  thof 

XX.  I  BEQUE  to all  the  effects,  other  than  moy  or  sees 

for  moy  (e),  &  deeds  &  docs  of  title,  wch  shl  at  the  time  of  my 
death  be  in  or  alreut  my  dwg-houac. 

XXI.  I  BEQUE  to  my  wife  such  articles  of  furniture. 


(oj  This  form  would  not,  of  course,  prevent  the  eiecnt<irB  (rom  eiaroining  the 
pnpers  if  tbcy  think  tit.  If  it  ia  wished  to  [irevent  this,  the  papers  should  bt 
bequeathed  and  the  legatee  made  special  executor  as  to  them.  See  belon, 
AppOtNTMBNT  OP  EsEOUTOES.  As  to  property  in  letters,  see  Tki'inpii'*  T. 
Stanhope,  Amb.  737  ;  Piipe  ¥.  Ourl,  2  Att.  312  ;  Gee  v.  Frifhard.  2  Swaaffl. 
403  ;  Perefoal  t.  Pkippt,  2  V.  Ji  B.  19  ;  iu  lectures,  sue  Caird  v.  Si<iie,  U 
A.  C.  .S28. 

(i)  As  to  the  application  of  the  ejiudem  geiuvU  rale  to  a  gift  of  "  furuiture. 
goods  and  cbnttela."  see  Manton  v.  Tahois,  RO  Ch.  D.  92. 

niture  will  aot  pass  tenaDta  or  other  fixtures  :  Finney  r. 
if   intended  to  be  included,   they   most  be  eipreaslj 


(c)  A  bequest  of  fai 
flrtce,  10  Cb.  D.  IS; 
mentioned. 
(iQ  As  to  what  paes 
(e)  C/ionei  in  aetimt,  sucb 
puss  under  a  gift  ot  tbe  effects 
<a  ot  the  contents  o[  a  desk,  c 
JicJ*wm,[1891]  2Ch.  559. 


by  this,  gee  1  Jano.  WilK  712,  note. 

purities  for  money,  do  not,  generally  speaking, 
or  contents  of  a  bnusc  ;  neeut,  where  the  gift 
place  where  valuables  are  oanally  k^t :  B* 
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plate,  or  other  effects  of  domestic  or  househd  use  or  omamt  as  foniitare, 

she  shl  within calr  months  from  my  death  select,  to  a  Mlectad 

value  not  exceedg  £ ,  such  value  in  case  of  dispute  to  be  ^7  ^«''- 

determined  by  my  exs  in  such  mner  as  they  shl  think  pper. 

xxii.  I  AUTHORISE  mv  0X8  to  sell  to  my  wife  at  a  8p«a*l 

.  power  to 

valuon  to  be  made  in  such  mner  as  they  shl  think  fit,  all  or  any  sell  fumi- 

pt  of  my  furniture,  plate,  &  other  househd  effects,  &  to  allow  ^^  ^ 

the  pchase-moy  to  be  pd  by  instalmts  or  orwise,  with  intt  at  valnatioa. 

such  rate  &  in  such  mner  as  they  shl  think  fit,  with  or  witht 

takg  secy,  &  I  declare  that  the  pchase-moy  for  the  same  shl 

form  pt  of  my  residuary  este. 

xxiii.  I  BEQUE  the  use  &  enjoymt  of  all  my  furniture,  &c.,  Fomiture 

or  da  the  case  may  be,  to  my  wife  durg  her  life  [widow-  effects  to 

hood],  she  keepg  the  same  pperly  insured  agst  fire,  &  I  declare  7^^  ^^^ 
that  after  her  death  [or  re-marre]  the  same  shl  fall  into  my  widow- 
residuary  este ;  And  I  declare  that  it  shl  not  be  necy  to  take  without 
an  inventory  thof,  &  that  my  exs  shl  not  be  concerned  to  see  to  trosteee. 
the  insce  thof,  or  be  liable  for  any  loss  or  damage  that  may  ^^^' 
happen  thto  from  any  cause  whatsr. 

XXIV.  I  BEQUE  all,  cfec,  to,  trees,  in  trust  to  permit  my  wife  ^^^^^ 

to  have  the  use  &  enjoymt  thof  durg  her  life  [widow-  effects  to 

hood],  she  keepg  %the  same  pperly  insured  agst  fire  &  in  good  ^fe^of^^ 
repair  &  preservon,  reasble  wear  &  tear  excepted  ;  &  after  her  widow- 
death  [or  re-marre],  upon  trust  for ;  And  I  direct  that  i  ^   ^^ 

an  inventory  of  the  same  effects  &  premes  shl  be  made  in  to  be 
duplicate  as  soon  as  may  be  after  my  death  by  my  trees  (/)  at  ™    ^' 
the  expse  of  my  este,  &  that  one  copy  thof  shl  be  signed  by  my 
trees  &  kept  by  my  sd  wife,  &  one  copy  signed  by  my  sd  wife 
b  retained  by  my  trees :  Provd  always,  &  I  declare  that  my 
trees  shl  not  be  concerned  durg  the  lifetime  [widowhood]  of 
my  sd  wife  to  see  to  the  insce  or  preservon  of  the  sd  effects  & 
premes,  or  any  of  them,  or  be  liable  for  any  loss  or  damage  that 
may  happen  thto  from  any  cause  whatsr :  Provd  always,  &  I  Power  of 
declare  that  it  shl  be  Iful  for  my  sd  wife  at  any  time,  with 
the   consent   in  writg  of   my  trees,  to  sell  any  pt  of  the  sd 
furniture  &  effects,  &  to  apply  the  proceeds  in  the  pchase  of 

(/)  It  is  assomed  throttghout  these  forms  that  "trees"  is  defined  as 

inclndiDg  a  sole  trustee.    If  this  is  not  done,  the  expression  "  trees  or  tree  " 
should  be  used. 
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WILI^. 


Fnmiture 
&c.y  to 
iDAiTied 
woman, 
excluding 
her  hus- 
band, and 
her  power 
of  aliena- 
tion 
during 
coverture 


Furni- 
ture, &c., 
in  trust 
for 

children 
to  be 
divided 
among 
them  on 
their  all 
attaining 
twenty- 
one,  or 
marrying. 

Full  form. 


other  effects  of  a  like  Dature  to  be  held  upon  the  same 
trusts]. 

XXV.  I  BEQUE  all,  &c.,  to,  trees,  upon  trust  to  permit,  legatee, 
to  possess,  use,  &  for  her  septe  use  enjoy  the  same  durg  her 
life,  &  after  her  death  upon  trust  for  such  pson  or  psons  &  for 
such  pposes  as  the  sd,  legatee,  shl,  while  discovert  by  deed  or 
writg,  or  whether  covert  or  discovert  by  will  or  codl,  appt,  k 
in  default  of  &  subjt  to  any  such  apptmt,  if  the  sd,  legcUee, 
shl  die  discovert,  in  trust  for  the  sd,  legatee,  but  if  she  shl 
die  covert,  in  trust  for  such  psoD  or  psons  as  wd  have  become 
entled  thto  under  the  statutes  for  the  distribon  of  the  psonal 
estes  of  intestates  at  the  time  of  her  death  if  her  husbd 
had  died  immedly  bfe  her,  &  she  had  died  possed  thof  &  in- 
testate, such  psons,  if  more  than  one,  to  take  as  tenants  in 
common  in  the  shares  in  wch  they  wd  have  taken  under  the 
same  statutes :  Provd  always  &  I  declare  that  the  sd,  legatee, 
shl  not  durg  coverture,  have  pow^er  to  alienate  or  dispose  of 
her  life  or  revy  intt  in  the  sd  furniture  &  effects,  or  any  of 
them  :  Provona  as  to  inece  Jk  inventory,  &  proton  of  trees 
from  liability,  &  power  of  sale,  as  in  last  form,  Tnutntis 
TYiutandis, 

XXYI.  I  fiEQUE  all  my  furniture,  plate,  plated  articles,  books, 
pictures,  prints,  &  other  househd  &  domestic  effects  to,  trees, 
upon  trusts  (so  long  as  any  child  of  mine  shl  be  under  the 
age  of  twenty-one  yrs  &  unmarried)  to  permit  the  same,  or 
any  of  them,  to  be  used  &  enjoyed  by  my  chin,  or  any  of 
them,  or  by  any  pson  or  psons  for  their,  his,  or  her  benefit, 
under  such  restrons  &  in  such  mner  as  my  trees  may  think 
fit,  &  to  cause  such  pts  (if  any)  of  the  sd  furniture  &  effects 
as  may  not  be  so  used  to  be  preserved  &  taken  care  of  at 
the  expse  of  my  genl  este,  &  upon  further  trust,  so  soon  as 
all  my  chin  shl  have  attned  the  age  of  twenty-one  yrs  or 
married  or  died  under  that  age,  to  divide  such  furniture  fr 
effects  among  such  of  my  chin  as  shl  have  attned  the  age  of 
twenty-one  yrs,  or  married,  or  their  exs,  ads,  or  assus,  as 
nearly  as  may  be  in  eql  shares,  &  with  an  absolute  discron  as 


(a)  This  somewhat  elaborate  trust  is  intended  to  giye  the  l^;atee  foU  power 
of  disposition  while  discovert,  but  to  restrict  her  power  during  coverture.  As  to 
this  restrictiozL,  and  as  to  the  form  and  effect  of  gifts  to  married  women  since 
the  M.  W.  P.  A.,  1882,  see  p.  466,  note  (*). 
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to  the  mode  of  effectg  sueh  divon,  wch  shl  not  be  questioned 
on  the  ground  of  any  alleged  inequality  or  orwise :  Provd 
ALWAYS  &  I  declare,  that  it  shl  be  Iful  for  my  trees,  eir  im- 
medly  after  my  death  or  at  any  subseqt  time  or  times,  with  the 
consent  of  such  of  my  chin  (if  any)  as  shl  for  the  time  being 
have  attned  the  age  of  twenty-one  yrs,  or  their  respive  exs  or 
ads,  to  sell  any  pt  or  pts  of  the  sd  furniture  &  effects  wch 
may  not  appear  likely  to  be  of  any  special  value  to  my  chin, 
or  wch  it  may  be  inconvenient  or  expensive  to  preserve  for 
them,  in  wch  case  the  proceeds  thof  shl  form  pt  of  my 
residy  psonal  este ;  Provd  also,  that  it  shl  be  Iful  for  my 
trees,  at  any  time  bfe  the  afsd  period  of  divon,  to  make  over 
any  portion  of  such  furniture  &  effects  to  any  child  of  mine 
who  shl  have  attued  the  age  of  twenty-one  yrs  or  married,  as 
pt  of  his  or  her  share  or  expectant  share  thrin,  &  also  to 
deliver  any  articles  wch  may  be  deemed  suitable  to  any  child, 
notwg  that  he  or  she  may  be  a  minor ;  And  I  direct  my  trees 
to  have  inventories  prepared  of  such  pts  of  the  sd  furniture  & 
effects  as  they  may  deliver  to  my  chin  or  any  of  them,  or  to 
any  pson  or  psoDS  for  their  respive  use,  bfe  the  final  divon  thof 
(except  such  of  the  same  effects  as,  from  their  tiiflg  value  or  , 

perishable  nature  or  for  any  other  reason,  my  trees  may  in  their 
uncontrolled  discron  consider  unnecy  to  include  in  such  in- 
ventories) &  to  cause  such  inventories  to  be  signed  by  the  psons 
to  whom  such  furniture  &  effects  shl  be  delivered :  And  I  give 
my  trees  an  absolute  discron  as  to  the  insce  of  the  sd  furniture 
&  premes.  And  I  declare  that  after  causg  such  inventories  as 
afsd  to  be  made,  my  trees  shl  not  be  concerned  to  see  to  the 
custody  or  preservon  of  the  sd  furniture  &  premes,  or  be  liable 
for  any  loss  or  damage  happeng  thto. 

xxviL  Provd  always  &  I  declare  that  my  trees  shl  not  be  Proyidon 
bound  to  see  to   the   insce,   custody,  or   presei'von   of  the   sd  demnityof 
furniture  &  other  effects  comprd  in  the  beqt  hinbfe  contd,  or  *f"^^j 
to  interfere  in  any  way  in  relon  thto,  [further  than  to  require  furniture, 
such  inventory  to  be  made  &  signed  as  afsd],  &  shl  not  be 
responsible  for  any  omission,  neglect,  or  default  on  the  pt  of 
the  pson  or  psons  entled  to  the  use  or  enjoymt  thof,  or  orwise 
in   relon  thto,  or  for  any  loss  thof,  or  damage  thto  from  any 
cause  whatsr,  but  my  trees  shl  nevs  be  at  liberty  at  any  time, 
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Bequeat 
of  Kpecifio 
Articles 
by  refer- 
•ence  to  a 
separate 
paper  (a). 


if  they  shl  think  fit,  to  interfere  for  the  proton  of  the  ad 
furniture  &  premes. 

XXVIIL  I  BEQUE  to  A.,  of ,  or  in  case  he  shd  predeoe 

me,  then  to  B.,  of ,  all  my  furniture,  jewellery,  &  other 

articles  &  effects  of  househd  or  psonal  use  or  ornamt  with  the 
reqt  &  in  the  conficlce  that  he  will  dispose  of  the  same  in 
accdce  with  any  mem  or  paper  signed  by  me  &  deposited  mth 
this  my  will,  or  left  among  my  papers  at  my  death,  but  such 
mem  shl  not  be  deemed  to  form  pt  of  my  will  or  to  have  auy 
testy  character,  &  the  above  expression  of  my  wishes  as  to  the 
disposal  of  the  sd  articles  &  effects  shl  not  create  any  trust  or 
legal  obligon. 


Specific 

deriaeof 

freeholds 


SPECIFIC    DEVISES  (6). 

I.  I  DEVISE  to  A.,  of,  &c.,  his  hrs  &  assns  (c),  all  my  freehd 
[copyhd]  messe,  or  tenemt,  with  the  outbldgs  &  lauds  beloDgg 


Aatoa 
l>eque8t 
by  refer- 
ence to  a 
aeparate 
paper. 


(a)  In  the  common  case  where  the  testator  or  t&ttatrix  wishes  to  parcel  ont 
his  or  her  jewellery,  f amiture,  &c.,  among  numeroos  friends  and  relations,  the 
most  convenient  plan,  in  order  to  avoid  incorporating  this  in  the  will,  and  so  is 
to  facilitate  alterations,  is  to  bequeath  the  articles,  as  in  the  above  form,  to  some 
person  who  may  be  trusted  to  carry  out  the  intended  disposition.  As  the 
bequest  operates  in  law  as  an  absolute  one,  it  is  desirable  that  the  legatee  shooM 
be  some  near  relation,  to  save  duty.  The  separate  paper  containing  the  denied 
disposition  of  the  articles,  should  be  signed,  but  not  attested ;  and  can  be 
altered  as  circumstances  require  ;  and  it  wiU  not  have  to  be  incorporated  in  the 
probate.  As  to  referring  in  the  will  to  separate  papers,  see  4  Dav.  lYec.  SOS, 
xliii. ;  1  Jarm.  WUls,  99  et  teq, 

(b)  For  devises  in  tail,  see  DEVISES  IN  Stbiot  Settlement.  The  pro- 
visions of  the  L.  T.  A.,  1897,  s.  1  et  teq.^  relating  to  the  devolution  of  real  estate 
other  than  copyholds,  &c.,  on  death,  must  be  remembered — see  YoL  I.,  p.  1188; 
but,  shortly  speaking,  on  the  death  of  any  person  the  real  eatat«  vested  in 
him  without  a  right  in  any  other  person  to  take  by  survivorship,  devolves 
on  his  death,  and  vests  in  his  personal  representatives  or  representative  is 
if  it  were  a  chattel  real,  who  have  to  administer  it  as  if  it  were  a  chattel 
real,  except  that  one  only  of  several  personal  representatives  cannot  sell 
or  transfer  it  without  the  authority  of  the  Court ;  but  nothing  in  the  Act  is 
to  alter  the  order  in  which  real  and  personal  assets  are  to  be  applied  in 
administration.  The  personal  representatives  may  at  any  time  assent  to  the 
devise,  or  may  convey  it  to  the  person  entitled  thereto,  and  may  make  the 
assent  or  conveyance  either  subject  to  or  with  a  cbai^  for  all  the  monqrs 
which  they  are  liable  to  pay,  and  in  the  former  case  all  their  liabilities  in 
respect  of  the  land  are  to  cease,  except  as  to  acts  done  or  contracts  ent^ed  into 
before  the  assent  or  conveyance.    After  the  expiration  of  one  year  from  the 
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to  or  held  with  the  same,  situate,  &c.  [&  commonly  known  or  copy- 
as  "]>  ^^^  i"  the  occupou  of ,  with  the  appurts  thof  (d).  fee. 

II..  I   DEVISE  &  beque  all    &    every  my  freehd,  copyhd,  &  Specific 
leasehd  messes,  lands,  tenemts,  &  hds,  situate  &  being  in  the  beqSMt*o^ 
sevl  parishes  of,  &c.,  or  elsewhere,  in  the  counties  of,  &a,  or,  real  and 
"id   the  sevl  parishes  &  places  foUg  (that  is   to  say),  &c.,"  estates iu 
Unto  A.,  of,  &c.,  his   hrs,  exs,  ads,  &  assns,  accds:  to  the  certai? 

»  »  J  >  o  counties, 

tenure  thof  resply.  &c. 

III.  I  DEVISE  all,  &c.,  j)cel6,  with  the  appurts  thof,  unto  &  to  Devise  of 
the  use  of  A.  [the  wife  of  B.],  of,  &c.,  her  hrs  &  assns,  for  her  o^wpy^ 
septe  use,  but  so  that  durg  [her  psot  or  any  future]  coverture  Isolds  to  a 
she  shl  not  have  power  to  dispose  of  or  chge  the  sd  hds  &  for  her 
premes,  or  the  future  rents  &  profits  thof  by  way  of  anticipon.  *®^*^^ 

IV.  I  DEVISE  all,  &c.,  peels,  To  the  use  of  all  or  any  my  restraint 
chin  or  child  who  shl  be  livg  at  my  dece,  [the  chin  or  child  of  ^t[^^/^) 
deced,  who  shl  be  livg  at  my  dece,  or  born  aftwds],  their,  Devise  to 

his,  or  her  respive  hrs  &  assns,  if  more  than  one  in  eql  shares  as  cljildren 

.  .  of  testator 

tenants  in  common,  &  if  &  so  often  as  any  such  child  shl,  being  or  another 

death  the  Court  has  power  to  order  the  land  to  be  conveyed  to  the  person 
entitled  thereto. 

Where  the  land  is  registered  the  personal  representatives  can  be  registered  Registered 
on  the  production  of  the  probate  or  letters  of  administration  :  L.  T.  R.,  128.  land. 
Where  a  settlement  is  created  by  the  will  of  a  sole  registered  proprietor,  the 
personal  representative,  with  the  consent  of  the  tenant  for  life,  if  of  fuU  age,  is 
to  deliver  at  the  Registry  the  probate  or  letters  of  administration,  and  a  written 
application  for  the  registration  of  a  proprietor  with  the  proper  restrictions  and 
inhibitions  :  L.  T.  R.  131. 

These  provisions  will  render  no  alteration  in  the  common  forms  of  devise 
necessary. 

(^)  As  an  estate  in  fee  simple  may  now  by  the  C.  A.,  1881,  s.  51,  be 
limited  in  a  deed  by  those  words,  without  the  word  '*  heirs,"  in  the  same 
manner  as  in  a  will,  it  would  be  better,  if  that  form  of  limitation  (which, 
however,  has  no  advantage  in  brevity)  should  come  into  general  use  in  deeds 
(as  it  has  to  a  considerable  extent),  to  use  it  in  wills  also. 

(d)  If  the  testator  has  other  property  adjoining,  say,  "  with   the   rts,   General 

easemts,  &  appurts  thto  belongg  or  reputed  to  belong  or  thwith  ^^^^ 

held  or  enjoyed  "  ;  see  Polden  v.  BaHard,  L.  R.  1  Q.  B.  156,  and  the  cases 
there  cited ;  as  to  the  right  to  light  in  a  similar  case,  see  PhUlipit  v.  Low, 
[1892]  1  Ch.  47  ;  and  see  infra,  p.  696,  form  xxii.  This  is  not  affected  by  the 
C.  A.,  1881,  s.  6,  impl3ring  the  usual  general  words  in  conveyances,  as  a  wiU  is 
not  a  **  conveyance  *'  within  the  Act ;  see  s.  2  (v.). 
If  so  intended  add  bequest  of  rents  as  at  page  697,  form  xxiii. 

(e)  As  to  gifts  to  married  women  under  the  M.  W.  P.  A.,  1882,  see  p.  466, 
note.  The  restraint  on  anticipation  may  be  effectually  annexed  to  a  devise 
in  fee.    BaggcU  v.  Meuw,  1  Phil.  627. 

44  2 
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WILLS. 


deceased 
person  as 
teimnta  in 
coinraon 
in  fee  with 
cross  limi- 
tations 
over  on 
death 
linder  21, 
&c.  (a). 


Proviso 
that 

devise  to 
a  class  of 
children 
aliaU  in- 
clude 
child 
-dying  be- 
fore tes- 
tator 
leaving 
issue  (6). 

Devise 
with  pro- 
vision 
against 
lapse  in 
case  of 
devisee 
leaving 
issue,(6). 

Proviso 
against 
lapse  in 
case  of 
devisee 
leaving 
issue  {b). 


Devise  to 
a  person 
or  his 


a  son,  die  uDder  the  age  twenty-one  yrs,  or  being  a  daar, 
die  under  that  age  Sz  witht  havg  been  married,  then  as  well  as 
to  the  origl  share  of  the  child  so  dying,  as  to  any  share  or 
shares  wch  shl  have  accrued  to  him  or  her  by  virtue  of  this 
psnt  limon,  To  the  use  of  the  others  or  other  of  such  chiD  as 
afsd,  their,  his,  or  her  respive  hrs  &  assns,  if  more  than  one 
in  eql  shares  as  tenants  in  common :  And  in  case  there 
shl  be  no  such  child  as  afsd,  or  all  such  chin  if  more  than 
one,  or  such  child,  if  only  one,  shl  die  under  the  age  of 
twenty-one  yrs,  &  in  the  case  of  a  daur  or  daurs  witht  havg 
been  married,  then,  as  to  the  entirety  of  the  sd  premes.  To  THB 
USE  of,  &c. 

V.  Provd  always,  &  I  declare  that  in   case   any  child  of 

mine  [of  the  sd "}  shl  die  in  my  lifetime  leavg  issue  survivg 

me,  the  devise  hinbfe  contd  to  my  chin  [the  chin  of  the  sd '\ 

shl  take  effect  in  the  same  mner  as  if  the  child  so  dying  bad 
survived  me,  &  died  immedly  after  me,  &  so  that  the  share 
or  shares  of  the  sd  hds  &  premes  devised  to  him  or  her,  or 
wch  he  or  she  wci  have  taken  if  survg  me,  shl  devolve  upon  bis 
or  her  hrs  or  devisees  as  pt  of  his  or  her  este  accdly. 

VI.  I  DEVISE  all,  &c.,  pcda,  To  the  use  of  A.,  his  hrs  & 
assns,  in  case  he  shl  survive  me,  or  die  in  my  lifetime  leavg 
issue  survg  me,  &  so  that  in  the  latter  case  the  sd  hds  & 
premes  shl  devolve  upon  his  hrs  or  devisees,  as  pt  of  his  este, 
in  the  same  mner  as  if  he  had  survived  me  Sz  died  immedly 
after  me. 

VII.  Provd  always,  &  I  declare  that,  in  case  the  sd 

[any  of  them  the  sd  , ,  &  "]  .shl  die  in  my  life- 
time leavg  issue  livg  at  my  death,  the  devise  hinbfe  made  to 
him  shl  not  lapse,  but  shl  take  effect  in  favour  of  his  hrs  or 
devisees,  &  the  premes  so  devised  shl  become  pt  of  his  este 
in  the  same  mner  as  if  he  had  survived  me  &  died  immedly 
after  me. 

viiL  I  DEVISE  all,  &c.,  peels,  To  the  use  of  A.,  his  hrs  & 
assns  ;  but  in  case  he  shl  die  in  my  lifetime,  then  I  devise  the 


(a)  This  form  is  not  adapted  to  a  devise  to  the  children  of  another  linng 
person  who  takes  no  life  estate.    See  below,  Trusts  for  Children. 

(b)  These  clauses  are  intended  to  operate  in  a  similar  manner  to  the  S3id 
section  of  the  Wills  Act,  so  as  to  make  the  property  devolve  as  part  of  the 
devisee*8  estate.    See,  iitfra,  p.  709,  note,  and  Trusts  for  Childrsn. 
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same  premes  To  the  use  of  his  chin  or  child,  if  any,  who  shl  children 

be  livg  at  ray  death,  their,  his,  or  her  respive  hrs  &  assns,  if  tutfon.*' 
more  than  one  in  eql  shares  as  tenants  in  common. 

IX.  I  devise  all,  &c.,  peels,  To  the  use  of,  infaait,  his  hrs  &  Devfee  to 
assns ;  but  in  case  the  sd,  infant,  shl  die  in  my  lifetime  [(d)  ^ith  gift 
witht  leavg  issue  who  shl  be  livg  at  my  dece],  or  shl  survive  o^®"*  ^^ 
me  &  aftwds  die  under  the  age  of  twenty-one  yrs  witht  leavg  underage 
issue  livg  at  his  dece,  then  I  devise  the  same  premes  To  THE  ]^^o;i* 
USE  of ,  his  hrs  &  assns. 

X.  I  DEVISE  all,  &c.,  pcdsy  To  the  use  of  A.,  his  hrs  &  assns.  Specific 
&  if  he  die  witht  issue  livg  at  his  death.  To  THE  USE  of  B.,  his  w1S!gift 
hrs  &  assns.  over  on 

XL  I  DEVISE  all,  &c.,  peels,  To  THE  USE  of  my  wife,  C,  L^  agf 
durg  her  life  [widowhood]  (/),  &  from  &  after  her  dece  [or  y^i^^J^t 
future  marre]  To  THE  USE  of  my  sons,  D.  &  K,  their  hi-s  &  Devise  to 

assns  for  ever,  as  jt  tenants  [or,  in  eql  shares  as  tenants  in  wife  for 

]life,  with 
remainder 

XIL  I  DECLARE  that  such  of  my  daurs  as  shl  for  the  time  *®  *^^ 

being  be  spinsters  shl  be  entled  to  the  psonal  use,  occupon  &  jointly  or 
eojoymt,  free   from   [rent,]   rates   &  taxes  for   the   period  of  "**^°^' 

twelve  months  after  my  death  (in  case  they  shl  resply  desire  Devi«e  of 

the  same)  of  my  residce  situate,  &c.,  or  any  other  dwg-house  in  ^^^  ^^ 

wch  I  may  reside  at  my  death,  togr  with  the  stables,  coach-  fornaeof 

house,    gardens,    pleasure-grounds,  &    appurts   thto    bclongg  j?°^S?*^ 

or  therewith    held,  &    the   furniture   &    effects   of  domestic,  for  limited 

stable,  or  gai'den  use  or  ornamt  wch  at  the  time  of  my  death  shl  P*"*^ 
be    in    or  about  the  same   or  appropriated    thto,  they  or  she 
keepg    the    same    in    good   tenantable    repair   &   condon,  & 
insured  agstfire,  but  witht  liability  for  fair  wear  &  tear:  AND 

(^e)  The  powers  of  management  and  maintenance,  &c.,  during  the  minority 
woakl  be  supplied  in  this  case  by  the  C.  A.,  1881,  s.  42 ;  see  p.  610,  note  ; 
and  the  iM>wers  of  leasing  and  sale,  kc.,  by  the  S.  L.  A.,  1882  to  1890  ;  see 
p.  61rl,  note  (c). 

(jdy  The  words  in  brackets  wiU  be  proper  wheve  the  legatee  is  a  child  of 
the  testator,  and  it  is  intended  that  the  33rd  section  of  the  Wills  Act  shall 

apply- 

(jry  As  to  executory  limitations  of  this  kind,  see  C.  A.,  1882,  s.  10 ;  and  see 
^e  JF^arry,  31  Ch.  D.  180,  for  a  case  of  a  gift  over  of  realty  following  a  devise 
in  fee  on  the  death  of  the  devisee  without  leaving  issue.  As  to  a  similar  gift  of 
penonalty,  see  Be  Ball,  36  Ch.  D.  508. 

^>  Foryariations  imposing  the  ooligation  on  tenant  for  iife  to  keep  in 
repair,  &c.,  see  Bequests  of  Leaseholds,  &c.,  infra,  pp.  697  et  $eq. 
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WILLS. 


Devise  to 
uses  in 
fayour  of 
illegiti- 
mate child 
so  as  to 
preyent 
escheat 
(a). 

Gift  for 
life,  sub- 
ject to 
condition 
of  re- 
sidence 
(6). 

Devise  of 
advow- 
son  (c). 


As  to 
condi- 
tions of 
residence. 


siTBJT  thto  I  devise  &  beque  the  same  hds,  effects  &  premes 
unto  my  SOD  E.,  his  hrs,  exs,  ads  &  assns  absolutely,  or/' I 
declare  that  the  same  shl  form  pt  of  my  residy  real  & 
psonal  este,  &  shl  pass  by  the  genl  devise  &  beqt  thof  hinafter 
contd." 

Xlii.  I  DEVISE,  &C.,  to  such  uses,  upon  such  tnists,  &  subjt 
to  such  powers  &  provons  as  A.,  of,  &c.,  shl  by  any  deed  or 
deeds  revocable  or  irrevocable  or  by  will  or  codl  appt ;  &  in 
default  of  &  subjt  to  any  such  apptmt,To  THE  USE  of  the  sd 
A.  in  tail,  with  remr  To  the  use  of  my  own  rt  hrs. 

XIV.  I  devise  my  mausion-house  of at  ,  with  the 

outbldgs,  gardens,  grounds,  &  lands  occupied  by  me  thwith,  to 
A.,  of,  &c.,  until  he  shl  die  or  cease  to  make  the  same  his  ppal 
residce ;  And  from  &  after  his  death,  or  ceasg  to  make  the  fid 
premes  his  ppal  residce,  I  devise  the  same,  &c. 

XV.  I  devise  my  advowson   of to,  trees,  their  Lrs  & 

assns,  Upon  trust,  if  &  so  often  as  a  vacancy  in  the  sd  livg 
shl  occur  bfe  the  said  advowson  shl  be  sold  under  the  trusts 
hinafter  decld  concerng  the  same,  to  present  some  duly 
qualified  pson  thto  ;  &  I  declare  that  if,  on  the  occurce  of  any 

such  vacancy,  my  son shl  be  duly  qualified  &  willg  to 

hold  such  livg,  &  shl,  in  the  judgmt  of  my  trees,  be  a  fit 


(a)  If  the  property  were  limited  to  the  devisee  in  fee,  and  he  were  to  die 
without  issue,  and  without  having  disposed  of  it  inter  rirot  or  by  will,  it  would 
escheat  whether  his  interest  is  legal  or  equitable,  and  whether  the  property  is 
corporeal  or  incorporeal  (47  &  48  Vict.  c.  71,  s.  4).  The  object  would  of  couree 
be  defeateil  if  the  devisee  were  to  appoint  to  himself  in  fee.  As  to  escheat  in 
the  case  of  enfranchised  copyholds,  see  Copyright  Act,  1894,  s.  21  (1)  (b), 
replacing  the  Copyhold  Act,  1887,  s.  4. 

(>)  Possibly  a  condition  in  this  form  would  be  binding  on  an  infant :  Part- 
ridge V.  Partridge,  [1894]  1  Ch.  351.  A  condition  as  to  residence  (as  to  which 
see  Be  Mmr^  25  Ch.  D.  605)  is  operative,  notwithstanding  s.  51  of  the  S.  L.  A^ 
1882,  until  a  sale  QIleHaynes,  87  Ch.  D.  306),  or  a  lease  under  the  powera  of 
the  S.  L.  A.,  1882  to  1890,  but  does  not  affect  the  power  of  sale  and  other 
powers  of  the  tenant  for  life  under  the  Acts  who,  not\^ithstanding  the  condi- 
tion, would  be  entitled  to  the  income  of  the  proceeds  of  sale  during  bis  life 
QRe  Paget,  30  Ch.  D.  161).  Tossibly  the  object  in  view  might  be  obtained  by 
vesting  the  estate  in  trustees  during  the  life  of  the  intended  devisee,  and 
giving  him  the  right  to  a  lease  of  the  mansion,  &c.,  at  a  nominal  rent,  forfeit- 
able in  case  of  non-residence.  It  need  hardly  be  stated  that  a  condition  as  to 
the  residence  is  extremely  mischievous. 

(e)  See  another  form,  4  Da  v.  Prec.  547.    The  trusts  are  not  affected  by  the 
Benefices  Act,  1898  (61  &  62  Vict.  c.  48).    As  to  Roman  Catholics,  see  S  Jac  I 
c.  5,  ss.  18-21 ;  1  WilL  3,  c.  26  ;  13  Anne,  c  13  ;  li  Geo.  2,c.  17,  s.  6. 
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b  pper  psoD  to  hold  the  same,  my  trees  shl  present  him  thto  ;  & 
upoD  further  trust,  durg  the  iDCumbcy  of  my  sd  son,  or  durg  the 
incumbcy  of  any  other  pson  with  the  consent  of  my  sd  son  if 
livg,  to  sell  the  same  advowson,  &  hold  &  apply  the  net 
proceeds  thof  in  the  same  mner  &  upon  the  same  trusts  as  if 
the  sd  advowson  had  been  comprd  in  the  devise  of  my  residy 
real  este  hinafter  contd. 

XVI.  I  DEVISE  all,  &c.,  To  THE  USE  of ,  his  hrs  &  assns,  ^^^e 

1  •  o      1        1      •  1     1  *.      1  n  subject  to 

subjt  to  &  chged  with  the  paymt  of  a  legacy  of ,  to  ,  legacies 

with  intt  ihron  at  the  rate  of p.c.  p.a.  from  my  death,  &  ^'?^' 

a  legacy,  &c.,  [or,   **  of  an   anny  of  £ durg  his  life,   to 

commce  from  my  death,  &  to  be  payable,  &c.,"  see 
"  Annuities,"  p.  720,  form  i.,  or,  "  subjt  nevs  to  the  paymt  of 
the  sevl  annies,  or  rent-chges,  legacies  &  duty  hby  chged  upon 
&  made  payable  out  of  the  same  hds  &  premes,  &  to  all  powercs 
&;  remedies  for  recoverg  &  raisg  the  same  resply."] 

XVn.   I  DEVISE  all,  &C.,  To  THE  USE  of ,  his  hrs  &  assns,    Devise 

subjt  to  &  chged  (in  exoneron  of  my  psonal  este  &  my  other  mortgage 

real  este,  if  any,  chged  thwith),   with  the  paymt  of  all  ppal  W- 
moys  &  intt  specifically  chged  thron  by  any  mtge  or  mtges,  & 
any  other  chges  &  incumbces  affectg  the  same  at  my  death. 

XVIII.  And  I  DECLABE  that  all  sums  specifically  cliged  on  the  Declara- 

estes,  or  any  pt  thof  at  my  death,  shl  as  betwn  the  psons  g^r^jfic* 

takg  the  same  estes  under  this  my  will,  &  the  psons  intted  in  ally  de- 

my  psoiial  este  &  my  other  real  este  under  this  my  will,  or  estates 

any  codl  hto,  be  considered  as  exclusively  chged  on  the ?^^^^  ^ 

este,  in  exoueron  of  my  psonalty  &  other  real  este.  subject  to 

charges. 

(d)  As  to  the  incidence  of  a  mortgage  debt  as  between  the  mortgaged   As  to 
estate  and  the  testator's  other  assets,   prior  to   Locke  King's  Act  (17  &   18   the  Real 
Vict.  c.    113),  and  the  effect  of  that  Act  and  the  subsequent  Acts  of   1867   ^f^** 
(30  &  31  Vict.  c.  69)  and   1877  (40  &  41  Vict.  c.  34)  (the  short  title  of  which   ^  tJ^* 
is  now  "  the  Real  Estate  Charges  Acts "),  see  4  Dav.  Prec.  249.    As  to  what 
i»  a  "  contrary  or  other  intention  "  within  the  meaning  of  the  Acts,  see  Re 
Smith f  33  Ch.  D.  195, dissenting  from  Bruwnwn  v.  Lawrance^  L.  H.  6  Eq.  1,  and 
following  Oibbins  v.  Byden,  L.  R.  7  Eq.  371,  and  Sackcille  v.  Smythj  L.  R.  17  Eq. 
153,   See  also  Be  Fleck,  37  Ch.  D.  677 ;  Jtt  Campbell,  [  1893]  2  Ch.  206.    By  virtue 
of  s.  1  of  the  Act  of  1877,  the  Acts  now  extend  to  leaseholds;  Re  Kershaw^ 
37  Ch.  D.  674,  where  a  legatee  of  a  leasehold  house  was  held  liable  to  pay 
the  purchase-money  in  respect  of  a  contract  by  the  testator  to  purchase  the 
leasehold  revereion.    The  intention  as  to  how  a  mortgage  debt  or  any  other 
charge  on  specifically  deyised  property  is  to  be  borne,  should  always  lift  ex- 
pressly stated  and  not  left  to  implication. 
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Devise 
free  from 
mortgage 
debt 


Devise 
of  free- 
holds con- 
tracted 
to  be  pnr- 
chasea. 

Purchase- 
money, 
&c.,  to 
conie  oat 
of  personal 
estate. 

Devise 
to  uses  of 
settle- 
ment. 


Clause 
annexing 
easements 
to  specific- 
ally de- 
vised pro- 
perties 


•XIX.  I  DEVISE  all,  &a,  to  the  use  of  A.,  of,  &c.,  his  hrs  ft 
assns,  free  &  dischged  from  all  the  ppal  moys  &  intt  chged 
thron  by  an  indre  dated,  &€.,  wch  I  declare  shl  be  pd  out  of 
my  pRoual  este  in  exoneron  of  the  sd  bds  &  premes. 

XX.  I  DEVISE  &  beque  to ,  his  hrs,  exs,  ads,  &  assna,  the 

messe,  &;c.,  wch  is  held  by  me  under  a  lease  dated,  &&,  but  of 
wch  I  have  lately  contracted  for  the  pchase  of  the  ireehd  :  And 
I  direct  that  in  case  the  pchase  of  the  freehd  of  the  same 
premes  shl  not  have  been  completed  in  my  lifetime,  all  pchase- 
moy  for  the  same  &  all  costs  &  expses  incident  to  the  complon 
of  such  pchase  shl  be  pd  out  of  my  genl  psonal  este  (a). 

XXI.  I  DEVISE  all  my  freehd  messes,  lands  &  hds  situate  in 

the  parishes  of & ,  in  the  coy  of ,  To  the  uses, 

upon  the  trusts,  &  subjt  to  the  powers  &  provons  decld  &  contd 
by  &  in  an  indre  of  settlemt  dated,  &c.,  &  made,  &o.,  concemg 
the  freehd  hds  thby  settled,  or  such  of  the  same  uses,  trusts, 
])owers,  &  provons  as  shl  at  the  time  of  my  death  be  subsistg 
or  capable  of  takg  effect,  but  not  so  as  to  increase  or  multiply 
chges  or  powers  of  chging. 

XXII.  I  DECLABE  that  as  to  all  ways,  paths,  passages,  water- 
courses, &  other  convenices  of  the  nature  of  easemts  wch  at 
my  death  shl  be  used  or  enjoyed  with  or  for  the  benefit  or 
accommodon  of  any  of  the  hds  &  premes  hinbfe  devised,  or 
the  tenants  or  occupiers  thof,  in,  over  or  upon  any  pt  or  pts  of 
the  sd  devised  premes,  the  like  it  of  user  thof  resply  for  the 
pposes  &  to  the  extent  to  wch  the  same  shl  be  so  enjoyed  shl 
be  annexed  as  easemts  to  the  respive  premes  with  wch  the 
same  shl  be  so  used  &  enjoyed  resply,  And  I  DEVISE  such 
respive  easemts  accdly  with  &  so  that  the  same  may  be 
annexed  to  &  follow  the  destinon  under  this  my  will  of  such 
respive  premes  to  the  intent  that  the  convenices  &  advan- 
tages in  the  nature  of  easemts  wch  at  my  death  shl  be  in  use 
as  betwn  the  different  portions  of  the  sd  devised  preme.s,  & 
conducg  to  the  better  &  more  convenient  enjoymt  &  occupon 


(a)  This  clause  is  intended  to  meet  the  case  of  Be  XerskaWy  37  Ch.  D.  674  ; 
see  last  note. 

(&)  As  to  the  importance  of  inserting  such  a  clause  as  this  in  a  proper 
case,  see  Tawt  v.  Xnowles^  [1891]  2  Q.  B.  564.  W^here  there  is  a  devise  of  land 
to  one,  and  of  a  house  with  windows  overlooking  the  land  to  another,  the  former 
cannot  block  up  the  windows  of  the  house :  see  Phillips  v.  Low^  [1892]  1  Ch.  47. 
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tbof  resply,  may  be  perpetuated  on  the  footg  of  legal  rts  & 
easemts  for  the  use  &  benefit  of  the  sevl  psons  intted  under 
this  my  will  &  their  respive  tenants,  &  if  any  question  shl 
arise  as  to  the  easemts  or  rts  existg  by  vii-tue  of  the  dirons 
lastly  hinbfe  contd,  I  empower  my  ess  by  deed  to  define  & 
determine  the  same,  &  so  that  such  detcrminon  shl  be  con- 
clusive &  bindg  on  all  psons  intted. 

XXIII.  I  BEQUE  to all  rents  &  profits  wch  shl  be  due  or  Bequest 

accruing  due  to  me  at  the  time  of  my  death  from  or  in  respt  ^ae  to 
of  the  estes  &  hds  situate,  &c.,  hinbfe  devised  to  the  sd ,  tesutor 

,  at  ni8 

or,  "  of  wch  I  am  tenant  for  life,"  subjt  to  the  paymt  throut  death  (c). 
of  all  rates,  taxes,  outgoings,  &  expses  wch  may  be  due  or 
owing  or  acciTiing  due  at  my  death  in  respt  of  or  wch  in  the 
ordinary  course  of  managemt  may  be  pperly  chgeable  agst  the 
same  estes  &  hds. 


BEQUESTS    OF    LEASEHOLDS,  etc.  {d). 

I.  I  BEQUE  my  leasehd  messe,  with  the  gardens,  pleasure-  Specific 

gi'ounds  &  lands  held  thwith,  situate  at [or,  my  leasehd  W^ost 

messe,  with  the  outbldgs  &  stablg  belongg  thto,  situate  &  being  holds. 

No. ,  in Street],  in  the  parish  of ,  in  the  coy  of 

,  with  the  appurts  thof  (e),  unto  A.,  of,  &c.,  for  all  the 

residue  wch  shl  be  unexpired  at  my  dece  of  the  term  for  wch 
the  same  premes  are  holden  ''  subjt  to  the  rent  reserved  by,  & 


(r)  This  bequest  of  arrears  of  rent  and  accruing  rents  (subject  to  out- 
goings) to  the  specific  devisee  of  the  estate,  or  to  the  next  remainderman 
where  the  testator  is  only  tenant  for  life,  would  generally  accord  with  the 
intention,  and  is  useful,  as  it  saves  the  necessity  for  any  apportionment  of  the 
rents,  &c.  As  to  what  outgoings  ought  to  be  deducted  under  such  a  clause,  see 
He  CUveland,  [1894]  1  Ch.  164  ;  and  see  38  Sol.  J.  91. 

(<f)  As  to  a  dcTise  of  real  or  leasehold  property  subject  to  a  mortgage  or  to  As  to 
nnpaid  purchase-money,  see  p.  695,  notie.    As  leaseholds  specifically  bequeathed  mortgage 
pass  to  the  executor  as  such,  the  estate  duty  upon  them  under  the  Finance  Act  debt, 
is  primarily  payable  out  of  the  testator's  general  personal  estate,  He  Culrerhouse, 
[1896]   2  Ch.  251.    They  Test  in  the  legatee  by  the  assent  of  the  executor 
without  any  assignment,  ih. 

(e)  If   the  testator  has  other  property  adjoining,  say,  "  with    the   rts,  As  to  . 

easemts,   &  appurts   thto   belongg,  or  reputed    to   belong,  or  anow?*"" 
thwith  held  or  enjoyed."     See  p.  691,  note  (rf). 
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WILLS. 


The 
same  to 
trustees. 


Bequest 
of  lease- 
hold 

house  and 
furniture. 

Short 
form. 

Bec^uest 
(without 
trustees) 
of lease- 
liold 

house  and 
furniture 
&c.,  to 


the  covts  &  condoDS  contd  in  the  lease  under  wch  the  sd  premes 

are  holden,"  or,  '*  the  sd ,  his  exs,  ads,  &  assns,  paying  the 

rent  reserved  by,  &  pformg  &  observg  at  his  &  their  own 
expse,  the  covts  (a)  &  condons  contd  in  the  lease  under  wch  the 
sd  premes  are  holden,  &  keepg  my  genl  este  indemnified  in 
respt  tho£" 

IL  I  BEQUE  ray  leasehd  messe,  &c.,  as  in  last  f<yrm,  unto, 
treeSy  for  all  the  residue,  &c.,  &  subjt  to  the  rent,  &a,  as  in  last 
form,  upon  trust  that  my  trees  shl  by  &;  out  of  the  rents  & 
profits  thof  pay  the  rent  reserved  by  the  sd  lease,  &  all  other 
necy  outgoings  (&)  in  respt  thof,  &  the  expses  of  [keepg  the 
same  insured  &  in  good  repair  &  orwise]  pformg  the  covts  of 
the  8d  lease,  &  upon  further  trust,  &c. 

IIL  I  BEQUE  unto  A.,  of,  &c.,  absolutely,  my  leasehd  house 
situate,  &c.,  whrin  I  now  reside,  for  all  my  term  &  intt  thrin, 
togr  with  all  my  furniture,  fixtures,  &  househd  efiFects,  in,  about, 
or  belongg  to  the  same. 

IV.  I  BEQUE  my  leasehd  messe,  &c.  (c),  unto  my  wife , 

durg  her  life  [widowhood],  if  my  term  thrin  shl  so  long  last, 
togr  with  all  the  furniture,  fixtures,  &c.,  as  in  last  form,  she> 
my  sd  wife,  paying  the  rent,  rates,  taxes,  &  outgoings  for 
the  time  being  payable  in  respt  of  the  sd  messe  &  premes,  & 
keepg  the  same  pperly  insured  agst  fire,  &  in  good  repair  (d)^ 


As  to 

liability 
for  dilapi- 
dations. 


As  to 
change  of 
house. 


Words 
referring 
to  present 
time. 


(a)  Senible,  this  would  make  the  legatee  liable  in  respect  of  dilapidatioos 
existing  at  the  testator's  death  (^Hicldhig  v.  Boyer,  8  Mac.  &  G.  (>43  ;  Hatckint 
y.  Hawkins,  IS  Ch.  D.  470)  ;  secus  if  the  gift  is  for  life  only  (^ffarrh  v.  Poyner, 
1  Drew.  174  ;  Marshall  v.  Holloway,  5  Sim.  196  ;  Rts  CimHier,  34  Ch.  D.  136 ; 
Re  Baring,  [1893]  1  Ch.  61).  As  to  repairs  and  improTements  of  a  settled 
property,seei?r<?rtfio«v.jOrty,  [1895]  llr.  Rep.  518;  i2tf  ifwr,  [1897]  ICh.32; 
Re  Redding,  [1897]  1  Ch.  876  ;  Re  Ttmdinsim,  [1898]  1  Ch.  232 ;  Re  Freman, 
[1^98]  I  Ch.  28 ;  see  also  the  question  discussed  in  40  Sol.  J.  797,  810,  843. 

(J)  Rfi  Clereland,  [1894]  1  Ch.  164. 

(<r)  Where  a  testator  gave  to  his  wife  the  lease  of  the  house  in  which  he 
should  be  living  at  his  decease,  and  subsequently  bought  a  freehold  hoose^ 
where  he  resided  until  his  death,  the  latter  was  held  not  to  pass  under  the 
bequest  (^Re  Knight,  34  Ch.  D.  618)  ;  but  in  SaMon  v.  Saxton,  13  Ch.  U  359, 
the  freehold  reversion,  having  been  purchased  after  the  will,  was  held  on  the 
words  of  the  gift  to  pass.    The  intention  should  be  clearly  expressed. 

A  doubt  also  frequently  arises  from  the  insei-tiou  of  such  words  as  "  noW  in 
my  own  occupon,"  or  other  rerha  ds  presenii,  as  to  whether  after-acquired 
land  passes,  since  s.  24  of  the  Wills  Act,  making  the  wiU  speak  from  the  death, 
does  not  apply  where  a  contrary  intention  is  shown  ;  see  He  Champivn,  [1893] 
1  Ch.  101. 

(<2)  As  to  the  importance  of  expressly  providing  that  the  tenant  for  life  shall 
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&  daly  observg  &  pformg  all  the  lessee's  covts  &  condons  contd  ^^^  for 
in  the  lease  under  web  the  sd  leasebd  premes  are  holden,  &  also  widow- 
keepe  the  sd  furniture  &  other  effects  insured  &  iu  a  pper  state  ^^^*  ^^ 

'^'^  .     .  .  '^^  remainder 

of  preservon  ;  &  it  is  my  desire  that  my  exs  or  exor  shl  see  to  over  («). 
the  insurce  of  the  sd  messe,  furniture  &  effects,  but  witht  being 
in  any  way  responsible  for  any  omission  so  to  do,  or  for  any  loss 
or  damage  happeng  thto  from  any  cause  whatsr ;  &  from  & 
after  the  dece  £or  second  marre]  of  my  sd  wife,  I  beque  the  sd 
leasebd  preraes  for  all  tbe  then  unexpired  term  tbrin,  &  the  sd 
furniture  &  effects  unto  my  son absolutely. 

V.  I  BEQUE  unto  A.,  of  &c.,  during  his  life  if  my  term  thrin  Bequest 
shl  so  long  last,  an  improved  leasebd  ground-rent,  issuing  out  trusted) 
of  certain  tenemts  &  hds,  situate  in,  &c.,  wch  I  pchased  of  ?*|?***" 

;  &  I  direct  that,  after  the  dece  of  the  sd  A.,  the  same  ground- 

leasehd  premes  shl  sink  into,  &  become  pt  of  my  genl  residy  f??*^°'^ 
eete,  &  pass  under  the  beqt  thof  hinafter  contd. 

VI.  I  BEQUE  all,  &c.,  to,  trees,  upon   trust  that  my  trees  shl  Lease- 
rece  the  rents  &  profits  thof,  &  after  paying  throut  the  rent  tmstees 
reserved  by  the  lease  under  wch  the  same  premes  are  held,  &  ^^^^   .  , 

111  •  ./.  01  p  -r  1  mamed 

all  other  necy  outgoings,  it  any,  &  the  expse  of  keepg  the  same  woman 

insured  agst  loss  or  damage  by  fire  &  in  good  repair,  &  orwise  ^°^  ^^\ 

pformg  the  covts  of  the  sd  lease,  shl  pay  the  surplus  or  net  rents  as  she 

&  profits  thof  to,  legatee,  the  wife  ot ,  or  shl  permit  the  sd,  ^Int^Tn 

legatee,  psonally  to  occupy  &  manage  the  sd  premes  durg  her  default, 

life  as  her  septe  este,  but  so  that,  if,  &  so  long  as  the  sd,  legatee,  her  next 

shl  psonally  occupy  &  manage  the  sd  premes,  she  shl  keep  the  ^^^l- 

same  insured  &  in  such  good  repair  as  afsd,  &  orwise  pform  the  husband, 
covts  of  the  sd  lease,  &  pay  all  other  necy  outgoings,  if  any,  nevs        "' 


repair  and  insure,  see  Woodhouse  v.  Walker,  5  Q.  B.  D.  404  ;  Re  Courtier,  34 
Ch.  D.  136  ;  Re  CartwHght,  41  Ch.  D.  532  ;  Re  Baring,  [1893]  1  Ch.  CA  ;  and 
note  (a)  on  previous  page. 

(O  For  a  bequest  tc^ith  trustees,  say,  "  1  beque  to,  trees,  my  leasebd   Variation 

messe,  &c.,  togr  with  all  the  furniture,  &c.,  in  trust  for  my  sd  ?'  *^""' 
wife  durg  her  life  [widowhood],  she  paying,  &c.,"  and  say,  "  my 

trees,"  instead  of  "  my  exs,  or  exor,"  and  at  the  end  of  the  clause  say, 

"I  declare  that  the  sd  leasebd  premes,  furniture,  &  effects,  shd 
be  held  in  trust  for  my  son.  Sue,**  That  a  bequest  of  chattels  real  or 
personal  with  a  gift  over  can  be  made  without  trustees,  the  gift  over  operating 
as  an  executory  bequest,  see  Fearne,  C.  R.,  p.  401.  But  it  is  usually  better  to 
interpose  trustees.  For  a  form  providing  for  setting  aside  part  of  the  rents  of 
leaseholds  as  a  depreciation  fund,  see  infra,  p.  737. 
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WILLS. 


Btramiog 
anticipa- 
tion. 

Full  form 
(a). 


Lease- 
holds to 
married 
woman 
absolutely 
with  a  re- 
straint on 
anticipa- 
tion. 

Bequest 
of  lease- 
hold farm 
with 
farming, 
stock,  &c. 


my  trees  shl  not  incur  any  liability  by  reason  of  her  neglectg  so 
to  do :  And  after  the  death  of  the  sd,  legatee,  my  trees  shl  stand 
possed  of  the  same  leasehd  premes  in  trust  for  such  pson  or 
psons,  &c.,  as  legatee  may  appt,  in  defavU  for  her  or  her  next 
of  kin,  &  danoe  restraing  alienon  at  p,  688,  form  xxv., 
mutatis  mutandis. 

VII.  I  BEQUE  all}  &c.,  to,  legatee,  the  wife  of ,  for  her 

septe  use  absolutely,  [but  so  that  durg  her  psnt  or  any  future 
coverture  she  shl  not  have  power  to  deprive  herself  of  the 
benefit  thof  by  any  sale,  mtge,  or  other  disposon  by  way  of 
anticipon]. 

VIII.  I  BEQUE  to  ,  my  farm,  called  ,  &  the  farm- 
house, &rm  bldgs,  &  land  belongg  thereto,  as  the  same  are  now 

held  by  me,  under  a  lease  from ,  togr  with  the  live  &  dead 

stk,  growg  &  severed  crops  &  produce,  furniture,  househd  goods 
&  effects,  &  consumable  stores  &  provons,  wch  shl  at  the  time 
of  my  death  be  in,  upon,  about,  or  belongg  to  the  sd  farm,  or 
the  sd  farm-house,  bldgs,  &  premes. 


Bequest  of 

business 

(J). 


BEQUESTS   OF  BUSINESS. 

I.  I  BEQUE  to  the  goodwill  of   my  trade  or  business 

of ,  &  the  stk-in-trade,  machy,  plant,  &  effects  employed 

thrin  or  belongg  thto,  [togr  with  the  lease  of  the  messe  or 
tenemt,  shop,  manufactory,  &  bldgs,  situate  at,  &c.,  in  wch  the 
sd  business  is  carried  on,  or  used  for  the  pposes  thofj  &  the 
benefit  of  all  contracts  subsistg  in  respt  of  the  sd  business,  &  all 
book  debts,  &  moys  due  to  me  in  respt  thof,  or  standg  to  the 
credit  of  my  business  acct  at  my  bankers  at  the  time  of  my 

dece,  the  sd dischgg  &  indemnifying  my  genl  este  from  all 

debts  &  liabilities  due  or  subsistg  in  respt  of  the  sd  business  at 

(fl)  See  p.  466,  note. 

(V)  Where  a  business  is  bequeathed  to  saccessiTe  tenants  for  life,  the  question 
whether  losses  are  to  be  made  good  out  of  capital  or  out  of  subsequent  profits 
presents  some  difficulty  ;  see  Upton  v.  Brown,  26  Ch.  D.  58S  ;  Gow  ▼.  Forttrr^ 
ib,  672 ;  Re  Httngler,  [1893]  1  Ch.  586  ;  and  as  to  premiums  on  policies,  see 
R^  Morley,  [1896]  2  Ch.  738.  As  to  the  importance  of  mentioning  book-debts, 
see  Me  DeUer,  W.  N.  1888,  p.  62. 
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my  dece,  &,  if  required  by  my  exs  enterg  into  a  bond  or  covt  at 
the  expse  of  my  genl  este  in  that  behalf,  [addy  if  desired, 
apptvit  of  legatee  special  exor  in  respt  of  "  the  sd  business  & 
premes  hinbfe  bequed  to  him,"  see  below,  "Apptmt  of  Exs"]. 

II.  Ik  exercise  of  a  power  contd  in  the  articles  of  ptnp  of  Beqaest  of 

the  firm  of ,  in  wch  I  am  a  ptner,  dated,  &c.,  or  any  other  L^g^ 

power  wch  may  at  my  dece  enable  me  in  this  behalf,  I  hby  ahip  to  a 

introduce  my  son as  a  ptner  into  the  sd  firm  as  from  my  a  power 

dece  durg  the  remr  of  the  tenn  of  the  sd  ptnp,  subjt  to  the  ^^^^ 
proYODs  of  the  sd  articles  of  ptnp,  or  any  other  agrmt  of  ptnp  partner- 
wch  may  be  subsistg  at  my  dece  :  And  I  beque  unto  my  sd  son  ^  ^^' 

my  share  in  the  capl,  stk -in-trade,  assets,  goodwill,  &  profits  of 
the  sd  iirm,  he  indemnifying  my  genl  este  from  all.  debts  & 
liabilities  of  the  sd  firm,  [&  paying  to  my  exs  for  the  genl 
pposes  of  this  my  will  my  share  of  the  profits  of  the  sd  ptnp 
business  &  intt  on  my  capl  thrin  up  to  the  day  of  my  death,  as 
&  when  the  same  shl  be  reced  by  him] :  [^Apptmt  of  son  as 
special  exor  in  respt  of  "  the  share  &  premes  hinafter  bequed 
to  him,"  see  below,  "  Apptmt  of  Exs  "  ]. 

III.  I  AUTHORISE  my  trees  (c)  to  concur  in  windg  up  the  Power  to 

businesses  of .  now  carried  on  by  the  firm  of ,  in  wch  ^^^^ 

I  am  a  ptner,  or  any  business  in  wch  I  may  be  a  ptner  at  the  »^^v, 
time  of  my  death,  &  for   that   ppose   to  make,  or  concur  in 
makg,  arrangemts  &  compromises  with  debtoi-s  or  credors  or 

psons  under  contract  with  the  firm,  &  also  to  dispose  of  my 
shai'e  in  any  such  business,  by  valuon  or  orwise,  &  genlly  on 
such  terms  as  they  shl  think  fit,  with  power  to  postpone  such 
windg  up  or  dLsposon  [until  one  or  more  of  my  sons  shl  attn 
the  age  of  twenty-one  yrs,  or]  durg  such  period  as  they  shl 
think  pper,  &  with  full  power  to  settle  any  accts,  &  to  accept 
any  statemts  of  acct,  whether  with  or  witht  the  prodon  of  any 
vouchers  or  other  evidce,  &  to  accept,  pay,  or  allow  any  agrd 
or  estimated  sum  in  satisfon  of  all  or  any  of  my  rts  or  liabilities 


(<?)  Some  of  the  powers  under  this  head  may  be  more  properly  given  to  the 
executors.  In  case  of  doubt  this  may  be  provided  for  by  inserting  the  clause  at 
the  end  of  the  form.  Executors,  administrators  and  trustees  are  invested  with 
large  powers  of  settling  accounts  and  compromising,  &c.,  by  the  T.  A.,  1S98, 
8.  21  (re-enacting  s.  87  of  the  C.  A.,  1881,  but  so  as  to  expressly  include 
administrators),  which  might  suffice  for  ordinary  cases  ;  but  the  clause  in  the 
text  is  much  more  comprehensive.  It  appears  clear  that  under  a  power  of  this 
nature  the  assets  may  be  divided  in  specie. 
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WILLS. 


Power  to 
continue 
business 
forming 
part  of 
residuary 
•estate 
Alone  or 
in  part- 
nership. 

Full  form 


&  to  accept,  or  concur  in  aoceptg,  paymt  for  my  share,  or  fur  the 
whole  of  any  such  business,  as  the  case  may  be,  by  such 
instalmts,  upon  such  terms,  &  in  such  mner,  as  they  shl  think 
fit ;  And  with  power  to  allow  the  whole  or  any  pt  of  my  share 
in  the  capl  of  any  such  business  to  remain  as  a  loan  to  the  pson 
or  psons  for  the  time  being  carrying  on  the  same  business, 
[&  to  lend  any  further  sum  or  sums  of  moy  out  of  my  este,  not 

exceedg  in  the  whole  £ ,  to  them  or  him,]  for  such  time, 

under  such  condons,  upon  such  secy,  whether  psonal  or  orwise, 
&  at  such  rate  of  intt  whether  fixed  or  varying  with  the  profits, 
as  my  trees  shl  think  fit,  witht  being  responsible  for  any  loss 
wch  n)ay  be  occasd  thby ;  And  genlly  to  act  in  relon  to  any 
such  business  with  the  same  powers  &  discrons  as  if  they  were 
absolute  owners  thof,  witht  liability  for  any  loss  wch  may  be 
occasd  thby ;  And  I  DECLARE  that  all  of  any  of  the  powers  hby 
given  to  my  trees  in  relon  to  the  sd  business  &  premes  may,  in 
case  &  so  far  as  circes  may  require,  be  exercised  by  my  ezs, 
&  all  such  powers  may  be  exercised,  notwg  that  any  of  my  trees 
or  exs  may  be  intted  as  a  ptner  or  ptners  in  the  sd  business,  or 
may  be  beneflly  intted  under  this  my  will. 

IV.  Provd  always,  &  I  declare  that,  notwg  any  of  the  trusts 
&  provons  hinbfe  contd,  it  shl  be  Iful  for  my  trees,  in  cai^  they 
in  their  absolute  discron  shl  think  fit  so  to  do,  to  continue  for 

such  period  as  they  shl  think  desirable,  my  business  of , 

eir  alone  or  in  ptnp  with  any  pson  or  psons  who  may  be  in 
ptnp  with  me  at  my  dece,  or  may  be  subseqtly  admitted  into 
ptnp  by  my  trees  under  the  provons  hinafter  contd,  ii  also  at 
any  time  to  enter  into  any  new  arrangemt  or  agrmt  with  any 
such  ptner  or  ptners,  eir  by  way  of  substiton  for,  or  modificon 
of,  any  then  subsistg  arrangemt  or  agrmt  in  relon  to  such 
business  or  orwise,  &  if  deemed  expedient  to  alter  or  vary  the 
nature  or  extent  of  the  sd  business,  &  to  retain  or  employ  in 
such  business  such  pt  of  my  residy  este  (whether  in  excess  of 
my  capl  or  share  of  capl  eni^aged  thrin  at  my  dece  or  not)  as 
my  trees  may  from  time  to  time  think  pper,  &  at  any  time  to 


(a)  As  to  executors  or  trustees  carrying  on  a  business,  see  Lindley  on 
Partnership,  p.  606  ;  Strickland  v.  SymoM^  22  Ch.  D.  666  ;  26  Ch.  D.  245  ;  iZtf 
JSvans,  34  Ch.  D.  566.  As  to  the  right  of  executors  to  indemnity,  and  the  rights 
of  creditors,  see  Dowse  v.  Gorton,  [1891]  A.  C.  190. 
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admit,  or  concur  in  admittg,  as  a  ptner  or  ptners  into  such 
business  any  [son  or  sons  of  mine,  or  any  other]  pson  or  psons, 
upon  such  terms  &  with  or  witht  the  paymt  of  a  premium,  as 
my  trees  shl  think  pper :  And  I  FURTHER  declare  that  my 
trees  may  leave  the  entire  managemt  of  the  sd  business  to  any 
ptner  or  ptners,  so  as  to  be  free  from  the  necessity  of  attendg 
thto,  further  than  requirg  such  ptner  or  ptners  to  render  once 
or  oftener  in  every  }rr  an  acct  thof,  &  witht  being  obliged  to 
examine  into  the  accuracy  of  such  accts,  &  may  also,  in  case 
they  shl  think  pper,  leave  the  entire  managemt  of  such  busi- 
ness, or  my  share  thrin,  to  any  manager  or  managers,  at  such 
salary  or  percentage  on  the  profits  of  the  sd  business  or  my 
share   thrin,  &   with  such   powers   &   authorities    as  may  be 
deemed   pper,  And  in  case  any  one  or  more  of  my  trees  shl 
be  unwillg  to  engage  in  or  to  become  a  ptner  or  ptners  in  the 
sd  business,  on  acct  of  the  responsibility  wch  he  or  they  may 
incur  thby,  such  tree  or  trees  may  allow  his  or  their  co-tree  or 
co-trees  to  engage  in  or  to  become  a  ptner  or  ptners  in  such 
business,  &  alone  to  act  in  the  trusts  of  this  my  will  so  far  as 
relates  to  the  carryg  on  of  such  business  ;   And  I  FURTHER 
KBCPOWER  my  trees  at  any  time  to  sell  or  dispose  of  the  whole 
or  any  pt  of  the  sd  business,  or  my  share  or  intt  thrin,  to  any 
[of  my  sons,  or  to  any  other]  pson  or  psons,  for  such  price  or 
sum  to  be  ascertained  by  valuon  or  orwise,  &  upon  such  terms 
as  they  may  think  fit:  And  I  FURTHER  DECLARE  that,  if  & 
when  my  trees  shl  wind  up  the  sd  business,  or  shl  dispose  thof, 
or  of  my  intt  thrin,  they  may  make  such  arrangemts  in  relon 
thto  as  they  may  think  desirable,  with    full    power  to  settle 
accts,  &  to  accept  any  statemts  of  acct  with  or  witht  prodon 
of  vouchers  or  evidce,  &  to  leave  to  any  agent,  ptner,  or  other 
pson  or  psons  the  collectg  of  any  out^tandg  debts,  &  to  give 
time    to    any    ptner   or    ptners,  or   pson    or  psons  pchasg  or 
suoceedg  to  the  sd  business,  for  paymt  of  the  capl  or  other 
sums  owg  or  belongg  or  payable  to  my  este  in  respt  thof,  or 

to  lead  any  sum  [not  exceedg  £ 2  ^^^  ^f  ^7  Tenidj  psonal 

este,  &  from  time  to  time  to  continue  the  loan  thof  to  him  or 
them,  eir  alone  or  jtly  with  his  or  their  ptner  or  ptners  for 
the  time  being,  durg  such  period  as  my  trees  shl  think  pper, 
&  eir  with  or  witht  takg  secy  for  the  same  in  addon  to  the 
bond  or  covt  of  such  ptner  or  ptners,  or  pson  or  psons  as  afsd. 
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WILLS. 


The  same. 

Short 
form. 


Power  to 
appoint 
one  of 
tnistees 
manager, 


Variation 
Ibr  farm. 


upon  the  footg  of  receivg  in  respt  tbof  eir  a  fixed  rate  of  intt, 
or  a  rate  varyg  with  or  dependent  upon  the  profits  of  the  sd 
business,  &  genlly  to  exercise  the  same  powers  &  discroDS  in 
relon  to  the  sd  business  &  premes  as  if  actg  on  their  own  aoct 
&  so  as  to  be  free  from  all  responsibility,  &  to  be  fully  indem- 
nified by  my  este  in  respt  of  any  loss  arisg  in  relon  thto  (a) : 
And  I  FURTHER  DECLARE  that  all  profits  or  intt  accruing  to 
my  este  from  the  caiTying  on  of  tbe  sd  business,  or  from  the 
employmt  of  my  capl  or  any  pt  of  my  este  thrin  on  the  footg 
of  a  loan  or  orwise,  shl  be  treated  &  applied  as  income  of  my 
residy  estate  (6).     Add  clause  at  end  of  form  IIL 

V.  I  AUTHORISE  my  trees  to  carry  on,  [or,  join  in  carrying 

on],  the  trade  or  business  of ,  now  carried  on   by  me  [the 

firm  of ,  in  wch  I  am  a  ptner],  durg  such  period  as  they 

shl  think  fit,  &  for  that  ppose  to  retain  &  employ  thrin  the 
capl  [or,  my  share  of  the  capl]  wch  shl  at  my  death  be 
employed  thrin,  &  such  addonal  capl  as  they  shl  think  fit  to 
advce  from  time  to  time  out  of  my  residy  este  (c),  with  power 
to  employ  [or  concur  in  employing],  at  such  salary  as  they  shl 
think  fit,  any  manager  of  the  sd  business,  &  genlly  to  act  [or, 
concur  in  actg]  in  all  mres  relatg  to  the  sd  business,  as  if 
they  were  beneflly  entled  thto,  [or,  to  ray  share  &  intt  thrin :] 
And  also  with  power  to  delegate  all  or  any  of  the  powers 
vested  in  them  in  relon  to  the  sd  business  to  any  psons  or 
pson  whom  they  may  think  fit :  And  my  trees  shl  be  free  from 
all  responsibility,  &  be  fully  indemnified  out  of  my  este  in 
respt  of  any  loss  arisg  in  relon  to  the  sd  business. 


(a)  The  following  addition  may  sometimes  be  desirable : — "  And  I  further 

empower  my  trees  if  thought  fit  to  appt  one  of  themselves  to  be 
the  manager  of  the  sd  business  or  to  admit  him  into  ptnp  thrin 
or  to  sell  the  sd  business  &  premes  to  him  upon  such  terms  in 
all  respts  as  may  be  thought  fit." 

(h)  As  to  the  adjustment  of  the  rights  of  successive  tenants  for  life  of  a 
business  in  respect  of  profits  and  losses,  see  Ujjton  v.  Brown,  26  Ch.  D.  588. 

(f)  For  a  farm  say,  "  with  power  for  that  ppose  to  cultivate, 
drain,  improve  &  manage  any  farms  held  by  me  at  the  time  of 
my  death,  &  to  sell  &  dispose  of  the  live  &  dead  stk  for  the 
time  being  thron,  &  the  crops  raised  on  the  same,  &  also  to 
pohase  such  live  &  dead  stk,  seeds,  &  manures  as  they  may 
think  fit,  &  also,  &;a" 
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VI.  I  AUTHORISE  my  trees,  if  they  shl  ia  their  discron  think  Power 
fit,  to  permit  the  whole  or  any  pt  of  the  amt,  wch  on  takg  the  capital  in 
ptnp  accts  shl  appear  to  be  due  to  my  este  as  &  for  my  share  ^"s"*®'*-'* 
&  intt  in  any  ptnp  business  in  wch  I  may  be  engaged  at  my  j^  f^^ 
dece,  to  remain  in  the  sd  business  on  the  footg  of  a  loan,  for  form, 
such  period  as  they  may  think  pper,  upon  the  terms  of  receivg 

intt  for  the  same,  eir  at  a  fixed  rate  or  at  a  rate  varyg  with 
or  dependent  on  the  profits  of  the  business,  &  upon  such  other 
terms  in  all  respts  as  may  be  deemed  pper  or  expedient ;  & 
from  time  to  time  to  renew  or  continue  such  loan  wholly  or 
partially,  &  to  agree  to  any  alteron  or  modificon  of  the  terms 
thof,  so  that  the  repay mt  of  the  sd  capl,  with  the  intt  thron  as 
agrd,  shl  be  seed  by  the  bond  or  covt  of  the  pson  or  psons  to 
whom  the  loan  shl  be  made,  eir  with  or  witht  any  other  secy 
for  the  same,  as  my  trees  shl  think  fit :  And  my  sd  capl  or  any 
pt  thof  may  be  so  allowed  to  remain  in  the  sd  business,  notwg 
that  my  trees  for  the  time  being,  or  any  or  eir  of  them,  may 
be  engaged  or  concerned  thrin,  &  notwg  any  change  from  time 
to  time  in  the  psons  carryg  on  the  same  or  in  the  character  of 
the  business,  &  my  trees  shl  not  be  in  anywise  responsible  for 
any  loss  thby  occasd. 

VII.  And  I  AUTHORISE  my  trees  at  any  time  to  convert  or  Power  to 
join  in  convertg  the  sd  business  into  a  Co  limd  by  shares  in  b^J^sa 
such  mner  as  may  be  thought  fit,  &  to  promote  or  assist  in  ^^^  ^  ** 
promotg  a  Co  for  the  ppose  of  takg  over  the  sd  business  at  the 
expse  of  my  este;  And  I  declare  that  my  trees  may  sell  or 
transfer  the  sd   business,  the  ppty,  assets,  &  capl  embarked 
thrin,  &  the  goodwill  thof,  or  any  pt  thof,  to  such  Co  or  to  any 

Co  having  for  its  objects  or  one  of  its  objects  the  pchase  of  a 
business  of  a  like  nature,  in  conson,  wholly  or  in  pt,  of  ordinaiy 
shares  thrin  wholly  or  partially  pd  up  or  wholly  or  in  pt  of 
debes,  debe  stk,  or  bonds  or  preferce  shares  of  such  Co,  &  as  to 
the  balce  in  cash  payable  immedly  or  by  any  instalmts,  with  or 
witht  secy,  &  my  trees  or  any  of  them  may  act  as  dirors,  manager, 
or  secretary  of,  or  hold  any  other  office  in  relon  to  such  Co  witht 
being  accountable  for  any  remuneron  reced  by  them  or  him  as 
such,  &  may  enter  into  any  such  other  arrangemts  as  to  any  such 
Co  as  afsd,  or  as  to  the  sale  or  transfer  of  the  sd  business  & 
the  assets  thof  to  the  Co  so  formed  or  orwise  whether  bfe  or 
after  the  incorporon  of  tho  sd  Co,  as  my  trees  in  their  absolute 

K.E.— VOL.  II.  45 
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a  loan  to  him,  repayable  with  intt  at  the  mte  of  5  p.c.  p.a.  by 
such  iostalmts,  at  such  times,  &  in  such  mner  as  may  be  agrd 
upon^  but  so  that  the  repaymt  of  such  instalmts  &  intt  shl  be 
seed  by  the  bond  or  covt  of  such  son. 

X.  I  DECLARE  that  my  sons  shl  have  the  option  in  succon  Sons  to 

accdg  to  seniority,  [on  attaing  the  age  of yrs,]  of  succeedg  ^^^^^  j^ 

to  my  [share  in  the]  business  [of  the  firm]  of ,  [in  wch  I  succession 

am  now  a  ptner,]  such  option  to  be  decld  in  writg  by  each  son  ceetog  to 
within  such  time  as  my  exs  shl  appt  in  that  behalf,  by  a  notice  testator's 

*'  business 

given  to  such   respive   sons   in  succon ;  And   I   declare  that  or  to  a  ' 
immedly  on  any  son  of  mine  electg  to  succeed  to  such  business,  ^^^'^"^j.. 
[share,  my  exs  shl  make  all  necy  arrangemts   for  introducg  ship. 
him  into  the  sd  firm  for  the  whole  of  my  share  thrin :  And  I 
declare  that  from  &  after  the  admission  of  such  son  into  the 
i=;d  firm]  the  whole  of  [my  share  in]  the  sd  business  &  the  capl 
thof  shl  belong  to  him,  &  he  shl  be  debited  with  the  value  thof, 
{estimated  in  such  mner  as  my  exs  shl  think  fit)  in  the  divon 
of  my  este,  &  in  case  such  value  shl  exceed  the  total  amt  of 
the  share  of  such  son  in  my  este,  he  shl  refund  such  excess  to 
my  este  by  instalmts  or  orwise,  in  such  mner  as  my  exs  shl 
determine :  Provd  always  that  the  profits  of  the  sd  business 
until  any  sou  of  mine  shl  elect  to  succeed  thto  [share  of  profits 
t:omg  to  my  este  until   the  admission  of  such   son]   shl   be 
treated  as  income  of  my  residuary  este. 

XI.  I  AUTHORIZE  my  exs  [&  trees]  in  their  absolute  discron  Power  to 
to  make  any  arrangemts  wch  may  be  feasible,  &  wch  they  may  to^reserv^. 
think  fit,  for  securg  the  introdon  of  any  son  or  sons  of  mine,  yi«*it  of 
when  &  as  he  or  they  shl  resply  attn  the  age  of  21  yrs,  or  within  ducing 

a  reasble  time  aftwds,  as  a  ptner  or  ptners  into  the  sd  business,  t**stators 

•^  .  son  or 

£firm,  for  pt  of  the  share  of  my  son  or  sons  who  shl  be  admitted  sons  on 
under  such  arrangemt  as  afsd,  see  forms  ix.  &  x.]  upon  such  21^^^"^ 

terms  as  may  be  agrd  upon.  business 

W- 

(rt)  This  form  may  he  added  to  form  IX.  or  X. 
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WILLS. 


Pecuniary 
legacy. 

The  same. 
Several. 


The  same 
to  a  female 
for  sepa- 
rate use 
(a). 

Demon- 
stratiTe 
legacy. 


Legacy  in 
trust. 

Stock 
legacy  in 
trust. 


The  same. 

Another 
form. 

Immediate 
legacy  to 
wife  {b). 


As  to 
legacy  to 
testator's 
wife. 


GENERAL    LEGACIES. 

I.  I  BEQUE  to  A.,  of,  &c.,  the  sum  of  £ [to  be  increased 

in  the  event  of,  &c.,  to  £ ,  &  to  be  free  of  death  duties]. 

II.  I  BEQUE  the  follg  legacies  [all  free  of  death  duties,]  namely, 

to  A.,  of,  &c.,  the  sum  of  £ ,  to  B.,  of,  &c.,  the  sum  of  £ , 

&  to  C,  of,  &c.,  the  sum  of  £ . 

III.  I  BEQUE  to the  sum  of  £ for  her  septe  use. 

IV.  I  BEQUE  to  A.,  of,  &c.,  the  sum  of  £ ,  to  be  raised  by 

the  sale  of  a  sufft  pt  of  the  2f  p.c.  Consold  Stk  now  standg  in 
my  name,  as  the  primary  fund  for  the  paymt  thof,  &  in  case  I 
shl  not  be  possed  of  such  stk  or  a  sufil  amt  thof  at  my  dece,  I 
direct  that  the  sd  legacy,  or  so  much  thof  as  the  sd  stk  shl  be 
insuffli  to  pay,  shl  be  pd  out  of  my  genl  psonal  este. 

V.  I  BEQUE  to,  trees,  the  sura  of  £ ,  upon  the  trusts 

hinafter  decld  concerng  the  same. 

VI.  I  BEQUE  to,  trees,  the  sum  of  £ ,  2f  p.c.  Consold  Stk, . 

to  be  appropriated  or  pcbased  in  their  names,  out  of  my  genl 
psonal  este,  &  to  be  held  upoa  the  trusts  hinafter  decld  concerng 
the  same. 

VII.  I  BEQUE  to,  trees,  the  sum  of  £ ,  &c.,  stk.,  as  a  genl 

&  not  as  a  specific  legacy,  to  be  held  upon  the  trusts,  &c. 

VIII.  I  BEQUE  to  ray  wife  C.  the  sum  of  £ ,  to  be  pd  to 

her  within  one  calr  month  [or,  as  soon  as  may  be]  after  my 
dece  for  her  immediate  requiremts  &  in  priority  to  all  other 
beqts  hby  made. 

(a)  As  to  the  insertion  of  the  words  "  for  her  septe  use,"  see  ante, 
p.  466,  note  (&). 

(b)  As  to  interest  on  a  legacy  to  the  testator's  wife,  where  there  was  a 
doubt  whether  they  were  legally  married,  see  Be  Perey^  24  Ch.  D.  616.  As 
to  interest  on  a  legacy  to  the  testator's  wife  in  lien  of  dower  and  freebench, 
where  a  case  of  election  arises,  see  Re  Bignold^  45  Gh.  D.  496.  That  the 
testator's  wife  is  not  entitled  to  priority  in  respect  of  a  legacy  given  in 
satisfaction  of  dower,  in  the  event  of  the  personal  estate  being  insufficient, 
where  the  testator  has  by  his  will  disposed  of  all  his  real  estate,  see  Re 
Greenwood^  [1892]  2  Ch.  295.  And  where  the  personal  estate  is  insufficient, 
a  legacy  to  the  wife  is  liable  to  abatement  though  given  for  her  immediate 
requirements  and  directed  to  be  paid  within  a  short  time  after  the  testator's 
death:  Blower  v.  M&rret,  2  Yes.  Sen.  420;  Re  Schweder,  [1891]  S  Ch.  44. 
Priority  should,  therefore,  be  expressly  given  to  such  a  legacy  as  in  the 
above  form. 

As  to  a  will  in  favour  of  a  reputed  wife  (to  whom  the  testator  was  not 
legally  married),  see  infray  p.  860,  note. 
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IX.  I  BEQUE  to  A.  of,  &c.,  the  sum  of  £ ;  but  ia  case  he  Legacy  to 

shl  die  in  my  lifetime,  then  I  beque  the  same  to  his  chin  or  or  ito  his 
child  (if  any),  who  shl  be  livg  at  my  dece,  &  shl  attn  the  age  ?^^^*^^. 
of  21  yrs,  or  being  daurs  or  a  daur,  shl  many,  if  more  than  one  tution  {c), 
in  eql  shares. 

X.  I  BEQUE  the  follg  legacies,  namely,  to  A.  of,  &c.,  the  sum  The  same. 

of  f ,  to  B.  of,  &c.,  the  sum  of  £ ,  &  to  C.  of,  &c.,  the  Several. 

sum  of  £ ;  but  in  case  any  of  the  sd  legatees  shl  die  in  my 

lifetime,  then  I  beque  his  or  her  legacy  to  bis  or  her  child  or 

chhi  (if  any),  who  shl,  &c.,  cls  in  precedg  form. 

XI.  I  BEQUE  the  sum  of  £ to  A.  of,  &c.,  &  if  he  shl  die  Legacy 

in  my  lifetime  leavg  issue  survivg  me,  I  declare  that  such  vision 

legacy  shl  not  lapse  but  shl  vest  in  hLs  repves  as  pt  of  his  ^&^^} 

psonal  este  in  the  same  mner  as  if  he  had  survived  me  &  died  case  of 

immedly  after  me  (d).      '  ^^^^ 

xiL  I  BEQUE  the  follg  legacies,  namely,  to  A.  of,  &c.,  the  leaving 
sum  of  £ ,  to  B.  of,  &a,  the  sum  of  £ ,  &  to  C.  of,  &c.,     * 

J/ne  same 

the  sum  of  £ ,  &  I  declare  that  in  case  any  of  such  legatees  to  several 

shl  die  in  my  lifetime  leavg  issue  survivg  me,  the  legacy  hinbfe 
bequed  to  him  or  her  shl  not  lapse  but  shl  vest,  &c.,  as  in  lost 

fOTTYl. 

XIII.  I  BEQUE  the  sum  of  £ to  A.  of,  &c.,  in  case  &  when  Legacy  to 

vest  at  21. 

be  shl  attn  the  age  of  21  yrs. 

XIV.  I  BEQUE  the  sum  of  £ to  A  of,  &c.,  in  case  &  when  The  same 

11  o^*  female 

she  shl  attn  the  age  of  21  yrs,  or  marry  under  that  age,  &  so  at  21  or 
that  in  case  of  marre  the  same  shl  be  for  her  septe  use,  &  her  ™"^g®- 
rect  for  the  same  shl,  notwg  her  minority,  be  a  sufft  dischge  («). 

(o)  Compare  form  Zl. 

(d)  A  legacy  saved  from  lapse  in  this  way  woold  devolve,  as  part  of  the  As  to 
l^atee's  estate,  in  the  same  manner  as  a  legacy  to    a  descendant  of  the  provision 
testator  saved  from  lapse  by  the  Wills  Act,  s.  33.    But  it  is  not  liable  to  S^f^* 
duty  as  passing  from  him,  Lord  Advocate  v.  Bogie,  [1894]  A.  C.  83.    It  must  * 

be  remembered  that  where  the  legatee  is  not  a  descendant  of  the  testator,  a 
mere  declaration  against  lapse  is  not  enough,  but  must  be  supplemented  by 
a^  express  gift  to  the  representatives  as  above ;  see  Be  Oolemany  4  Ch.  D. 
165.  The  legacy  in  this  case  would  pass  under  the  wiU,  if  any,  of  the 
legatee,  or  otherwise  go  to  his  next  of  kin,  and  would  be  subject  to  his 
debts,  which  wonM  sometimes  be  a  reason  for  giving  it  to  the  children  in 
substitation,  as  in  form  ix. 

(e)  Probably,  though  it  is  not  certain,  an  infant  can  give  a  receipt  for  money 
paid  to  him  in  pursuance  of  an  instrument  which  provides  that  his  receipt 
shaU  be  a  discharge.  Be  Beneker,  [1895]  W.  N.  28  ;  13  Rep.  294  ;  Be 
CardroM^  7  Ch.  D.  728 ;  Be  B'Angibau,  15  Ch.  D.  228.    In  consequence  of  this 
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Legacy  to 
female 
with  a 
restraint 
on  antici- 
pation 
during 
coverture 
(a). 


Legacies 
witii  inte- 
rest to  2 
persons  at 
21  with 
survivor- 
ship. 


XV.  I  BEQUE  the  sum  of  £ to  B.  [the  wife  of  C],  of,  &c., 

for  her  Bepte  use ;  Provd  always  &  I  declare  that  in  case  the 
sd  B.  shl  at  the  time  of  my  dece  be  or  shl  aftwds  &  bfe  paymt 
of  the  sd  legacy  become  under  coverture  the  same  shl  not  be 
pd  to  her,  but  shl  be  pd  to  my  trees,  &  retained  by  them  durg 
her  coverture,  &  invested  by  them  for  the  benefit  &  with  the 
consent  of  the  sd  B ,  in  any  investmts  hby  authorized  in  the 
case  of  my  residuary  este,  with  power  with  her  consent  to  vary 
such  investmts,  &  that  the  sd  B.  shl  not  have  power  durg 
coverture  to  dispose  of  or  chge  the  sd  legacy  or  the  future 
income  thof  by  way  of  anticipon. 

XVL  I  BEQUE  to  A.  &  B.,  the  sons  of ,  the  sum  of  £ 

each,  to  be  pd  to  them  resply  if  &  when  they  shl  resply  attn 

the  age  of  21  yrs,  with  intt  at  the  i-ate  of p.c.  p.a.  from 

my  dece ;  &  in  case  eir  of  them  shl  die  in  my  lifetime,  or  bfe 
he  shl  attn  that  age,  I  beque  the  legacy  hinbfe  given  to  him  so 
dying,  with  intt  as  afsd,  to  the  survor  of  them  if  &  when  he  shl 
attn  the  age  of  21  yrs ;  &  in  case  both  of  them  shl  die  in  my 
lifetime,  or  bfe  attng  that  age,  the  sd  legacies  shl  sink  into  my 
residuary  este  &  not  be  payable  (&). 


Restraint 
on  antici- 
pation. 


Gift  to 
husband 
and  wife, 
and  a 
third 
person. 


As  to  con- 
tingent 
legacies. 


doubt  it  will  sometimes  be  convenient  to  authorise  payment  to  the  infant's 
parent  or  guardian.    See  post,  p.  712,  form  xix. 

(a)  As  to  restraining  anticipation  in  case  of  an  absolute  legacy,  see  lU  Ellis, 
L.  K.  17  Eq.  409 ;  Be  Clarhe,  21  Ch.  D.  748  (questioned  in  Re  Bown,  27  Ch.  D. 
411) ;  Bs  Spencer,  30  Ch.  D.  188 ;  Be  Orey,  34  Ch.  D.  85, 712 ;  Be  Itppeifs  and 
NewhouWi  Contract,  37  Ch.  D.  444.  As  to  the  effect  cf  the  rule  against  per- 
petuities on  a  restraint  on  anticipation,  see  Be  Bldley,  11  Ch.  D.  645  ;  fferkert 
V.  Webster,  15  Ch.  D.  610 ;  Cooper  v.  Laroch€,  17  Ch.  D.  368 ;  and  as  to  the 
effect  of  the  M.  W.  P.  A.,  1882,  see  p.  466,  note.  A  gift  by  wiU  to  a  husband 
and  wife  and  a  third  person  would,  at  any  rate  before  the  M.  W.  P.  A.,  1882 
(under  the  doctrine  as  to  tenancy  by  entireties),  confer  one  moiety  upon  the 
husband  and  wife,  and  the  other  moiety  upon  the  third  person  (Be  March,  27 
Ch.  D.  166) ;  unless  a  contrary  intention  is  shown,  of  which  a  veiy  slight 
indication  would  suffice  QDiae  v.  Be  Livera,  5  App.  Cas.  135  ;  i2^  Dixon,  42 
Ch.  D.  806).  It  would  appear  from  Be  Jupp,  39  Ch.  D.  148,  that  the  Act  hsis 
not  altered  this  rule  further  than  to  give  the  moiety  of  the  husband  and  wife 
in  equal  shares  between  them,  the  share  of  the  wife  being  for  her  separate  ise 
acoording  to  the  Act,  but  in  Be  JHwim,  vbi  supra,  North,  J.,  seems  to  have 
inclined  to  a  different  view.  In  such  a  gift  the  intention  should  of  course  be 
expressed  so  as  to  be  free  from  doubt.  As  to  the  effect  since  the  Act  of  a 
gift  to  husband  and  wife  as  joint  tenants,  see  Thornley  v.  Thomley,  [1893] 
2  Ch.  229. 

(Jf)  A  gift  to  a  person  at  twenty-one,  or  if  he  shall  attain  twenty-one,  without 
more,  is  a  contingent  gift  (Hawkins  on  Wills,  p.  223) ;  but,  by  an  artificial  rule 
of  construction,  if  the  whole  interim  interest  is  given  to  the  legatee,  or  to  some 
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xviL  I  BEQUE  the  sum  of  £ to  my  son if  he  shl  ^g»cy  to 

attn  the  age  of  21  yra,  with  intt  (c)  in  the  meantime  at  the  21,  with 

rate  of  4  p.c.  p.a.,  to  be  computed  from  my  dece,  &  to  be  pd  "^^?"™ 

to  his  gdians  or  gdian  for  his  mtce  &  educon ;  &  if  the  sd aace. 

shl  die  under  the  age  of  21  yrs,  then  the  sd  legacy  shl  sink  into 
my  residuary  este  &  not  be  payable  (d). 

xviiL  I  BEQUE  the  sum  of  £ unto  &  eqlly  betn  such  of  ^J^ITV^ 

my  chin,  as  being  sons  attn  the  ago  of  21  yi's,  or  being  daurs  children 

attn  that  age  or  marry  ;  &  I  direct  that  such  legacy  shl  carry  ^^fiJ'iQ. 

intt  in  the  meantime  at  the  rate  of  4  p.c.  p.a.  from  my  dece,  terim 

to  be  applied  by  my  trees  at  discron  in  or  towards  their  respive  ^nce  {e)' 
mtce  &  educon,  with  power  eir  themselves  so  to  apply  the  same. 

Other  person  to  be  applied  for  his  benefit,  the  legacy  yests  at  the  testator's 
death  Qffanson  v.  Oraliam^  6  Ves.  239  ;  Hawkins,  p.  227).  Hence  the  necessity 
for  the  direction  as  to  the  legacy  sinking  into  the  residue. 

(jo)  a  legacy  which  is  contingent  on  the  legatee  attaining  twenty-one,  or  any    Interest 
other  event,  does  not  in  general  carry  interest  pending  the  contingency,  even   on  legacies 
though  it  has  been  severed  from  the  general  estate,  unless  the  severance  has   ^^^  main- 
been  necessitated  by  something  connected  with  the  legacy  itself  (Re  Judkin^  tenance. 
25  Ch.  D.  74S  ;  Be  Inmany  [1893]  3  Ch.  518)  ;   but  a  gift  to  a  child  of  the 
testator,  or  other  person  to  whom  he  stands  iti  loco  parentis^  would,  unless  a 
contrary  intention  is  shown,  carry  interest  for  maintenance  during  minority. 
If  in  that  case  maintenance  is  not  intended,  it  should  be  expressly  excluded  by 
adding,  "  but  without  interest  in  the  meantime."    As  to  interest  on  legacies  and 
residue,  see  35  Sol.  J.  150  ;  37  ib.,  263,  281. 

A  direction  for  payment  of  Interest  at  4  per  cent,  may  delay  distribution 
as  the  trustees  may  be  unable  to  obtain  that  rate  of  Interest  on  a  fund 
appropriated  to  meet  the  legacy.  To  avoid  this  difficulty  the  rate  of  Interest 
given  may  be  3  per  cent.,  or  it  may  be  declared  that  after  appropriation  the 
income  of  the  appropriated  fund  is  to  be  taken  in  satisfaction  of  the  interest. 

By  the  C.  A.,  1881,  s.  43,  provision  is  made  for  the  maintenance  of  an  infant   Mainten- 
oat  of  the  income  of  any  property,  **  held  by  trustees  in  trust  for  "  the  infant,   &nce 
whether  absolutely  or  contingently ;   but .  if  the  legacy  is  contingent  on  the   ^  'J*®  "^ 
infant  attaining  twenty -one  and  interest  is  not  given  in  the  meantime,  expressly    1  goi  *' 
or  by  implication,  the  Act  does  not  apply,  as  there  is  nothing  upon  which  it  can 
operate  (see  above,  p.  477,  note).    Where  the  legacy  is  not  given  to  trustees  in 
trust  for  the  infant,  but  to  the  infant  direct,  and  is  vested,  the  executors  on 
assenting  to  the  bequest  become  trustees  for  the  infant  within  the  meaning  of 
the  Act,  and  equally  so  if  the  gift  is  residuary  Csee  Re  Smithy  42  Ch.  D.  302)  ; 
and  it  seems  clear  that  this  would  be  the  case  where  there  is  a  gift  to  the  infant 
direct  contingeut  ou  attaining  twenty-one,  with  intermediate  interest.    It  would 
be  well,  however,  in  such  a  case,  to  make  express  provision  for  maintenance, 
&C.,  if  so  intended  ;  see  forms  zviii.  and  xz. 

(d)  See  note  (O,  p.  710. 

(e)  A  gift  to  such  children  as  attain  twenty-one  as  a  class,  with  interim   Gift  to  a 
maintenance,  vests  only  in  those  who  actually  attain  twenty-one,  and  not  in  the   ^^^^  ** 
children  living  at  the  testator's  death,  as  it  would  if  the  gift  had  been  nominatim  ;       * 
Hawkins  on  Wills,  p.  228. 
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Power  to 
liay  in- 
fant's 
legacies 
to  parent 
orguar- 
cUui  (a). 


(general 
direction- 
as  to  in- 
vestment, 
&c.,  of 
infants' 
legacies. 


Legacy 
to  cod- 
children. 


or  to  pay  the  same  to  the  gdians  or  gdian  of  such  respive  chin 
witht  seeing  to  the  applicon  thof. 

XIX.  I  DECLABE  that  in  every  case  in  wch  any  legatee  under 
this  my  will  or  any  codl  hto  shl  be  under  the  age  of  21  yrs,  & 
in  the  case  of  a  female  unmarried,  his  or  her  legacy  may  be 
pd  by  my  exs  or  trees  at  their  option  &  in  their  absolute 
discroD,  to  the  parent  or  gdian  or  gdians  of  such  legatee,  whose 
rect  shl  be  a  complete  dischge  for  the  same  &  exonerate  them 
from  all  further  concern  or  responsibility  in  relon  thto. 

XX.  And  in  case  any  of  the  legatees  to  whom  legacies  are 
hinbfe  bequed  shl  at  the  time  when  his  or  her  legacy  wd 
orwise  become  payable  be  a  minor  &  in  the  case  of  a  female 
uumarried,  I  direct  that  his  or  her  legacy  shl  be  invested  by 
my  trees  in  auy  investmts  hby  authorised  in  the  case  of  my 
residuary  este,  with  power  to  vary  such  investmts  at  discroD, 
&  that  the  whole  or  any  pt  of  the  income  [or  capl]  thof  shl 
durg  the  minority,  &  in  the  case  of  a  female,  spinsterhood,  of 
such  legatee,  be  applied  by  my  trees  at  their  discron  for  or 
towards  the  mtce,  educon,  [advcemt],  or  benefit  of  such  legatee, 
eir  directly,  or  by  paying  the  same  to  his  or  her  parent  or 
gdians  or  gdian,  witht  seeing  to  the  applicon  thof^  &  that  any 
surplus  income  shl  be  accumulated  by  the  investmt  thof,  &  of 
the  resultg  income  thof,  as  an  addon  to  the  capl  of  such 
legacy,  but  with  power  to  my  trees  to  apply  any  such  aocu- 
mulons  in  any  subseqt  yr  or  yrs  for  the  mtce,  educon,  [advcemt] 
or  benefit  of  the  legatee  ;  if  the  legacies  are  contingent,  ad*! : 
"  Provd  always  that  in  case  any  of  the  sd  legatees  shl  die  bfe 
attng  a  vested  intt  in  his  or  her  legacy,  the  same  &  any  accu- 
mulons  thof,  or  so  much  thof  as  shl  not  have  been  applied  or 
disposed  of  as  afsd,  shl  sink  into  my  residuary  este." 

XXL  I  BEQUE  the  sum  of  £ to  each  of  my  god-chin,  & 

I  declare  that  in  case  any  doubt  shl  arise  as  to  who  are  the 
objects  of  this  beqt,  my  exs  shl  be  at  liberty  to  act  upon  such 
evidce  as  they  shl  think  fit,  &  their  determinon  shl  be  condu- 


As  to  (a)  The  provision  in  the  Legacy  Duty  Act  (36  Geo.  IIL  c.  52),  s.  83,  bj 

In&nts'         which  executors  were  empowered  to  pay  the  legacies  of  in&nts  into  Court,  has 

legacies.        liocn  repealed  by  the  T.  A.  1893,  and  other  provisions  substituted  ;  see  s.  42  and 

the  rules  of  Court  thereunder ;  an  executor  being  a  trustee  within  the  Act,  see 

8.  60.    An  infant's  legacy  can  now  be  invested  by  the  executors  in  any  manner 

authorized  for  trust  money  by  the  T.  A.  1893,  s.  1. 
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sive^  &  that  any  god-child  who  shl  not  claim  his  or  her  legacy 
within  one  yr  from  my  dece  shl  not  be  entid  thto. 

XXIL  I  BEQUE  to  each  of  them  the  sd  A.  &  B.  [to  each  of  my  Legacies 
exs  [&  trees]  other  than  the  sd  A.J  in  case  they  shl  resply  tors^^nd" 
prove  my  will  [&  accept  the  trusteeship  thof],  or,  "  as  a  small  trustees 
acknmt  for  their  trouble  in  the  exorship  [&  treeship]  of  this  my 
will,"  the  sum  of  £ . 


XXIIL  I  REQT  my  trees  for  the  time  being  to  hold  a  meetg  Power  to 
once  in  every  half-yr  to  examine  &  adjust  the  accts  of  my  ^charce 
este,  &  I  authorize  each  of  them  to  retain  &  pay  himself  the  fees  (c). 

sum  of  £ for  the  trouble  &  expse  of  attendg  each  of  such 

meetgs. 

XXIV.  I  BEQUE  to  my  servant  A.  the  sum  of  £ [free  of  Legacy  to 

duty,]  in  addon  to  any  monies  owing  to  him  by  me  at  my  fjf^*"^ 
death   [in  recognon   of,  or  "  as  an  acknmt  for,"  his  long  & 
faithful  services  to  me  &  my  family,  or,  "  provd  he  shl  be  in  my 
service  at  the  time  of  my  dece  "]. 

XXV.  I  BEQUE  to  each  of  my  domestic  [indoor  &  outdoor]  Legacies 
servants  [clerks],  who  shl  be  in  my  service  [employed  in  my  *°  sei^ai^ts 
business]  at  the  time  of  my  dece  [shl  have  been  in  my  service 

for yrs  prior  to  my  dece  (g)]  &  shl  not  be  under  notice  to 

leave,  whether  given  or  reced,  the  sum  of  £ [the  amt  of 

one  yr's  wages,  or,  salary],  [free  of  duty],  in  addon  to  any  monies 
owing  to  them  resply  by  me  at  my  death. 

XXVI.  I  BEQUE  to  each  of  the  foUg  servants  of  mine  who  shl  The  like 
be  in  my  service  at  my  death,  &  shl  not  then  be  under  notice  J^^n*!!J^ 
to  leave,  whether  given  or  reced,  the  foUg  legacies   [free   of  of  service, 
duty],  namely,  to  my  butler  £ for  every  complete  yr  that  he 

shl  have  been  in  my  service,  to  my  coachman  £ for  every 

complete  yr  of  his  service,  &c.,  in  addon,  &c.,  as  in  form  xxv. 

xxviL  I  BEQUE  to  my  exs  the  sum  of  £ [free  of  duty],  Legacies 

to  be  divided  among,  or  applied  for  the  benefit  of,  such  of  my  ^^^^t 
indoor  &  outdoor  servants  who  shl  be  livg  with  me  at  the  time  discretion 

of  execn- 

tors, 
(ft)  It  is  a  presumption  which  is  rebuttable  that  a  legacy  given  to  a  person 

appointed  executor,  whether  preceding  or  following  the  appointment,  is  annexed 

to  the  office,  see  Be  Appletm,  29  Ch.  D.  898. 

(e)  The  sums  received  by  the  trustees  under  such  a  clause  are  liable  to  legacy 
duty  :  Be  Thorley,  [1891]  2  Ch.  613. 

(S)  As  to  legacies  to  servants,  see  4  DaT.  Free.,  p.  75,  note ;  1  Jarm.  on  Wills, 
p.  305. 

(e)  As  to  these  words  see  Be  Sharland^  [1896]  1  Ch.  517. 
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Legacy  to 

acnarity 

{a). 


of  my  dece,  Id  such  proportions  &  mner  as  my  exs  shl  in 
their  absolute  discron  think  fit,  in  addon,  &c.,  as  in  form  xxv. 

XXVIII.  I  BEQUE  to  the Institon  [situate  at ]  the 

sum  of  £ [free  of  duty],  to   be  applicable  for  the  genl 


As  to 
legacies  to 
charities. 


As  to 
selection 
of  chari- 
ties by 
executors. 


Church. 


Bepairsof 
tomb. 


Cy-pres, 


(a)  The  statute  law  contained  in  9  Geo.  2,  c.  86,  and  other  Acts  relating  to 
gifts  inter  vivos  and  by  will  for  charitable  purposes  was  consolidated,  with  some 
amendments,  by  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict 
c.  42)  ;  but  the  law  has  now,  as  regards  gifts  by  will,  been  very  matenallj 
altered  by  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  k  55  Vict.  c.  73). 
which  came  into  operation  on  the  5th  Aug^t,  1891,  and  which  (by  as.  3,  4,  »nil 
5)  has  altogether  done  away  with  the  statutory  prohibition  of  testamentan' 
gifts  of  land  and  money  secured  on  land  or  other  personal  estate  connected  wit.i 
or  saYOuring  of  realty  to  charitable  uses  ;  but  by  s.  5  any  land  (which  by  s.  3 
includes  hereditaments  corporeal  or  incorporeal  of  any  tenure)  so  given  is  to  be 
sold  within  one  year  from  the  testator's  death,  or  such  extended  time  as  may  be 
allowed  by  the  Court  or  the  Charity  Commissioners ;  unless  the  retention  is 
sanctioned  by  the  Court  or  Charity  Commissioners  as  being  required  for  actual 
occupation  for  the  purposes  of  the  charity  and  not  as  an  investment  (s.  8) ;  and 
if  not  so  sold,  is  by  s.  6  to  vest  in  the  official  trustee  of  charity  lands  and  to  be 
sold  under  the  direction  of  the  CommisEioners.  (See  also  the  Technical  and 
Industrial  Institutions  Act,  1892  (55  k  56  Vict.  c.  29),  s.  10,  excepting  land 
given  by  will  for  the  purposes  of  that  Act  from  the  requirement  as  to  sale.)  It 
is  also  provided  (by  s.  7  of  the  Act  of  1891)  that  where  personal  estate  is  by  wi'l 
directed  to  be  laid  out  in  the  purchase  of  land  for  any  charitable  use,  it  is  to  be 
held  as  though  there  had  been  no  such  direction,  subject  to  the  like  exception 
Cs.  8),  where  the  land  is  required  for  actual  occupation.  S.  7  does  not  seem  to 
affect  a  mere  power  to  invest  in  land.  The  Act  of  1891  renders  unneoessaiy  the 
provisions  formerly  inserted  directing  charitable  legacies  to  be  paid  oat  of  the 
pure  personalty,  and  (in  the  case  of  residuary  gifts)  for  marshalling  the  assets 
so  as  to  leave  as  much  pure  personalty  as  possible  to  pass  under  the  gift.  The 
effect  of  the  late  Act  may  enlarge  the  scope  of  an  existing  wiU  containing  a 
residuary  gift  to  charity  of  all  such  parts  of  the  testator's  estate  as  may  lawfully 
be  so  given  ;  see  He  Bridget,  [1894]  1  Ch.  297.  A  gift  to  A.  for  life  with 
remainder  to  a  charity  is  valid  :  see  Re  Hume,  [1895]  1  Ch.  422. 

A  gift  of  lands  or  tenements  not  exceeding  five  acres,  or  a  bequest  of  money 

not  exceeding  £500,  on  trust  to  apply  the  income  in  "  erectg,  re-buildg, 
pchasg,  or  provdg  "  a  church,  residence  for  the  incumbent,  churchyard  or 
glebe  is  charitable,  but  is  excepted  from  the  Mortmain  Acts,  43  Geo.  3,  c.  108 
(see  the  Act  of  1888,  s.  8)  ;  but  a  gift  for  the  repair  of  a  tomb  not  forming  part 
of  the  fabric  of  a  church  is  not  charitable  ;  Be  Vaughati^  33  Ch.  D.  187, 
where  the  cases  are  collected,  but  it  is  possible  to  practically  ensure  that  the 
tomb  shall  be  kept  in  repair  in  perpetuity  by  making  a  gift  to  a  charity  with  a 
gift  over  to  another  charity  on  the  tomb  falling  out  of  repair  ;  Re  Tyler,  [1891J 
3  Ch.  253. 

As  to  whether  a  legacy  for  a  charitable  object  which  has  fiuled,  lapses,  or  is 
applicable  cy-prU,  see  Re  White,  33  Ch.  D.  449  ;  Re  Rymer,  [1895]  1  Ch.  19  ; 
see  alsoiZ^  Slevin,  [1891]  2  Ch.  236,  in  which  case  the  charity  was  discontinued 
after  the  death  of  the  testator  but  before  the  legacy  was  paid ;  and  as  to  the 
rule  that  where  a  general  charitable  intention  is  shown,  though  there  is  a 
failure  of  the  particular  object,  a.  scheme  ey^prke  wiU  be  directed,  see  BiteoB  v. 
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pposes  of  such  institon ;  &  I  declare  that  the  rect  of  the 
treasurer  or  other  pper  officer  for  the  time  being  of  such 
institon  shl  be  a  sufft  dischge  for  the  same. 

XXIX.  I  BEQXJE  the  follg  charitable  legacies  [free  of  duty],  Several 

that  is  to  say,  to  the Socy  the  sum  of  £ ,  to  the le^^!"" 

Institon  the  sum  of  £ ,  &c.,  &  I  declare  that  the  rect  of 

the  treasurer  or  other  pper  officer  for  the  time  being  of  the 
same  respive  societies  &  institons  shl  be  a  sufft  dischge  for  the 
same  respive  legacies. 

XXX.  I  BEQUE  the  sum  of  £ [free  of  duty],  unto  or  for  Legacies 

such  charitable  institon  or  institons  or  other  charitable  object  tLsto'^be 
or  objects  (&)  in  England  as  my  actg  exs  or  exor  may  in  their  selected 
or  his  absolute  discron  select,  &  to  be  pd  to  or  for  snch  institons  tors.^^^^ 
or  objects,  if  more  than  one,  in  such  proportions  as  my  sd  exs 

or  exor  may  think  pper. 

XXXL  I  BEQUE  to  the  Governors  of  the  Bounty  of  Queen  Legacy  to 

Anne  for  the  augmenton  &  mtce  of  the  poor  clei-gy  the  sum  nors^of  ^* 

of  £ free  of  death  duties,  to  be  by  them  applied  &  disposed  Qneen 

of  for  the  augmenton  of  the  Vicarage  of  ,  in  the  county  Bounty. 

of . 

xxxn.  I  BEQUE  to  the  Rector  for  the  time  beiog  of  the  parish  Legacy 

for  toe 

of ,  in  the  county  of ,  the  sum  of  £ free  of  death  benefit  of 

duties,  to  be  by  him  distributed  at  his  discron  among  such  of  *^®  P^*- 
the  poor  of  the  sd  parish  as  he  shl  select. 

xxxin.  I  GIVE  the  sum  of  £ to  my  wife absolutely,  Legacy  to 

provd   that   (but  nevs  witht  imposg  upon  her  any  legal  or  SiaritabU- 
equitable  obligon,  condon,  trust,  or  election  whatsr,  or  inter-  purposes 

to  save 

ferg  with  her  full  &  absolute  rt  of  ppty  in  that  sum)  I  declare  duty, 
it  to  be  my  wish  that  as  soon  after  my  death  as  may  be  she 

Jaekton^  35  Ch.  D.  460.  The  rule  against  perpetuities  applies  to  an  im- 
mediate gift  to  private  individuals  followed  by  an  executory  gift  in  a  certain 
event  to  ft  charity,  ftnd  to  the  converse  case,  see  Re  Bowen^  [1893]  2  Ch.  491, 
but  not  a  gift  to  a  charity  with  a  gift  over  to  another  charity  in  a  certain 
event ;  Chr'ui'i  Hospital  v.  Orainger,  1  M.  &  G.  460. 

(ft)  A  gift  for  charitable  purposes,  and  other  indefinite  purposes  not  charitable,  Appor- 
18  void  if  there  is  no  apportionment  of  the  gift  in  the  will ;  Jarman  on  Wills,  tionment. 
173  et  teq.y  Be  Macduff,  [1896]  2  Ch.  451,  but  where  the  gift  is  for  charitable 
and  other  ofoertained  non-charitable  objects,  the  gift  can  be  apportioned  by 
the  Court,  and  if  there  is  a  power  of  selection,  it  can  be  exercised  in  favour  of 
the  charitable  objects,  see  Be  Ovey,  31  Ch.  D.  113  ;  i2«  Dougla$,  35  Ch.  D.  472  ; 
Be  JPiercy,  [1898]  1  Ch.  565.  It  should  be  made  clear  whether  the  power  of 
selection  is  personal  to  the  persons  named  as  executors  so  as  to  be  independent 
of  their  acting,  or  is  annexed  to  the  office,  as  in  the  above  form,  see  Crawford  v. 
Farehaw,  43  Ch.  D.  643. 
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WILLS. 


Legacy  to 

creditor 

(a). 

Direction 
that  lega- 
cies are 
not  to  be 
in  satis- 
faction of 
debts  (a). 

Legacy  to 
illegiti- 
mate 
child  (b). 

Legacy  in 
satisfac- 
tion of 
covenant 
in  daugh- 
ter's set- 
tlement. 

Legacy  on 
trusts  of 
dauffhter*8 
settle- 
ment. 


shl  in  so  far  as  she  thinks  pper  pay  &  apply  the  same  for  the 
benefit  of  the  charitable  objects  next  hinafter  mentd  in  the 
mner  &  to  the  extent  thrin  mentd :  And  in  case  my  sd  wife  shl 
predece  me,  then  I  beque,  &c.,  charitable  lega^yies. 

XXXIV.  I  BEQUE  the  sum  of  £ to in  addon  to  any 

moys  wch  may  be  owing  to  him  from  me  at  the  time  of  my  death. 

XXXV.  I  DECLARE  that  any  legacy  hby  bequed  to  any  paon 
to  whom  I  may  be  indebted,  or  to  the  husbd  or  wife  of  any 
such  pson,  shl  be  in  addon  to,  &  not  in  satisfon  of,  the  mojs 
wch  may  be  so  owing  by  me  to  him  or  her,  or  to  his  or  her 
wife  or  husbd. 

xxxvL  I  BEQUE  to  A.,  now  residg  with [the  natural,  or, 

"  reputed,"  son  of ]  the  sum  of  £ . 

XXXVII.  I  BEQUE  the  sum  of  £ ,  with  intt  at  the  rate  of 

4  p.c.  p.a.  from  the  day  of  my  death  to  the  trees  or  tree  of  an 
indre  of  settlemt  dated,  &a,  exted  on  the  marre  of  my  daur 

,  in  satisfon  of  a  covt  entd  into  by  me  in  such  settlemt 

for  paymt  of  such  ppal  sum  &  intt  to  such  trees  or  tree. 

xxxviiL  I  BEQUE  the  sum  of  £ to  the  psons  or  pson  who 

shl  at  my  dece  be  the  trees  or  tree  of  an  indre  of  settlemt 
dated,  &c.,  &  made,  &c,,  in  contemplon  of  the  marre  of  my 

daur ,  to  be  held  upon  the  trusts  &  subjt  to  the  powers  & 

provons  by  &  in  such  settlemt  decld  &  contd  concemg  the 
moys  to  arise  from  a  sale  under  the  trusts  thrin  contd  of  the 

sum  of  £ 2f  p.c.  Consold  Stk  thby  settled,  or,  "  concemg 

the  ppty  thby  settled  or  agrd  to  be  settled  by  or  on  the  pt  of 
my  sd  daur,"  or,  "  concemg  the  after-acquired  ppty  of  my  sd 
daur  thby  agrd  to  be  settled,"  or  as  the  case  may  he,  or  such  of 
the  same  trusts,  powers  &  provons  as  may  be  then  subsistg,  & 
so  that  such  trusts,  powers,  &  provons  shl  take  effect  in  relon 

to  the  sd  sum  of  £ in  the  same  mner  in  all  respts,  as  fas 

as  the  case  will  admt,  as  if  such  sum  had  formed  pt  of  the 
moys  to  arise  from  such  sale,  or,  "  of  the  ppty  origUy  settled 
or  agrd  to  be  settled  by  or  on  the  pt  of  my  sd  daur,"  or,  "  of 


(a)  The  presumption  is  that  a  legacy  to  a  creditor  of  an  amount  equal  or 
greater  than  the  debt  is  to  satisfy  it.  But  this  presumption  may  be  rebutted, 
as,  for  instance,  by  a  direction  in  the  will  that  debts  are  to  be  paid,  or  by  a 
direction  that  the  legacy  is  to  be  paid  in  future.  See  notes  to  Ex  parte  Pye, 
2  W.  &  T.  Lead.  Gas.  Eq. ;  Be  Fletcher,  38  Ch.  D.  373  ;  JU  ffuUk,  43  Ch.  D. 
260  ;  He  Horlack,  [1895]  1  Ch.  616. 

(If)  All  that  is  neceesary  in  this  case  is,  that  the  legatee  should  be  sufficiently 
identified ;  see  2  Jarman  on  Wills,  ch.  zxxi. 
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such  after-acquired  ppty  of  my  sd  daur,"  [save  &  except,  &c., 
imseH  any  modijicons  in  the  trusts}. 

XXXIX.  Pbovd  always  &  I  authorize  my  trees  at  auy  time  Power  to 
with  the  consent  in  writg  of  my  sd  daur  A.  &  the  sd  B.  her  trust  ^^ 
husbd,  or  the  survor  of  them,  &  after  the  dece  of  such  survor  legacy  of 
at  the  absolute  discron  of  my  trees,  to  transfer  &  make  over  to  trustees. 

the  trust  premes  representg   the  sd  legacy  of  £ hinbfe  ^^^^^ 

bequed  in  trust  for  my  sd  daur  &  her  husbd  &  issue,  or  orwise  ment. 
as  afsd,  to  the  trees  or  tree  for  the  time  being  of  the  settlemt 
made  in  contemplon  of  the  marre  of  my  sd  daur,  dated,  &c., 
&  made,  &c.,  to  be  held  by  the  trees  or  tree  of  the  sd  settlemt, 
upon  the  trusts  &  subjt  to  the  powers  &  provons  by  &  in  this 
my  will  decld  &  contd  concerng  the  same  legacy  &  the  trust 
premes  representg  the  same :  And  I  declare  that  the  rect  of 
the  trees  or  tree  for  the  time  being  of  such  settlemt  for  any 
moys,  stks,  funds,  or  sees,  or  other  the  trust  premes,  pd„ 
transferred,  or  made  over  to  them  or  him  as  a&d,  shl  be  an 
effectual  dischge  to  my  trees  for  the  same,  &  exonerate  them 
from  all  further  responsibility  in  relon  thto  :  Pbovd  always  & 
I  declabe  that  in  the  event  of  the  same  trust  legacy  being 
transferred  to  the  trees  or  tree  of  the  sd  settlemt  as  afsd,  the 
power  of  apptg  new  trees  thof  shl  thenceforth  be  vested  in  the 
psons  or  pson  in  whom  the  power  of  apptg  new  trees  of  the  sd 
settlemt  is  vested. 

XL.   I   BEQUE  to  A.,  the  wife  of  B.,  of  &C.,  the  sum  of  £ ,   Bequest 

to  be  pd  at  the  expiron  of calr  months  from  my  death,  if  woman 

she  shl  be  then  living  (but  not  orwise),  &  the  further  sum  of  ?*>*  ^  ^^^ 

X ,  to  be  pd  at  the  expiron  of calr  months  from  my  tlement 

death,  if  she  shl  be  then  living  (but  not  orwise),  &  the  further  ^^^' 

sum  of  £ ,  &c.,  such  respive  sums  to  be  for  her  septe  use. 

XLI.  I  BEQUE   to   A.,  the  wife   of  B.,  of,  &c.,  the   sum   of  Legacy 

£ ,  &  I  declare  that  the  same  shl  not  be  affected  by  or  subjt  subject  t^o, 

to  the  trusts  declared  by  the  settlemt  exted  on  her  marre,  con-  *™!^  ^f 

wife  s 

cemg  her  after-acquired  ppty.  after- 

— — acquired 

(p)  The  object  of  this  is  to  prevent  the  legacy  from  becoming  subject  to  the  Property 

legatee*8  marriage  settlement  under  the  after-acquired  property  clause,  the  '  ^' 

legacy  being  cut  up  into  instalments,  each  below  the  minimum  amount  fixed  ^  ^^ 

by  that  clause,  and  each  being  made  contingent  so  as  not  to  accrue  at  the  same  ^^^jur 

time.  after- 

(d)  This  clause  wiU  be  ineffectual  unless  the  covenant  as  to  aft^-acquired  acquired. 

property  contains  the  provision  at  the  top  of  p.  607.  property- 

clause^ 
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WILLS. 


Legacy  to 
be  repaid 
on  suc- 
ceeding to 
a  title. 

General 
•Ih'ection 
that  lega- 
cies are  to 
be  free  of 
duty  (6). 


Direction 
to  pay 
legacies 
in  three 
months. 

Declara- 
tion as  to 
priority  of 
legacies. 

The  same. 

Another 
form. 


Direction 
that  cer- 
tain lega- 
cies shall 
abate  in 
case  of 
deficiency. 


Direction 
for  pay- 
ment of 
interest 
on  trust 
legacy  or 
legacies, 
until 
raised. 

Condi- 
tions as  to 
legacies. 


XLIL  I  BEQUE  the  sum  of  £ to ,  upoD  condoD  that 

if  he  shl  (a)  succeed   to   the  earldom   of ,   or,  "  to  the 

baronetcy  now  vested  in ,"  he  shl  repay  the  same  to  my 

exs,  to  the  intent  that  the  same  shl  fall  into  my  residuary  este. 

XLiii.  I  DECLARE  that  all  the  pecuniary  legacies  hinhfe 
bequed  shl  be  free  from  duty,  wch  (whether  psntly,  or 
psumptively,  or  prospectively  payable)  shl  be  pd  out  of  my 
genl  psonal  este,  [or  if  the  legaciea  are  given  out  of  a  parUtr 
fund,  "  out  of  the  sd,"  fund\, 

XLiv.  I  DIRECT  that  the  legacies  hinbfe  bequed  to  the  sd  A. 
&  B.  shl  be  pd  within  three  calr  months  after  my  dece,  but 
witht  intt.. 

XLV.  I  DECLARE  that  the  legacy  of  £ hinbfe  bequed  to 

the  sd shl  be  payable  in  priority  to  any  other  pecuniary 

legacy  bequed  by  this  my  will  [or  any  codl  hto], 

XLVi.  I  DIRECT  that  the  sevl  pecuniary  legacies  hinbfe  bequed 
to  the  sd,  &c.,  shl  have  priority  in  the  order  in  wch  the  same 
are  hinbfe  bequed,  but  so  that  legacies  given  to  a  class  shl 
have  no  priority  as  betn  the  members  of  such  class. 

XLVii.  Provd  always,  &  I  DECLARE  that  if  the  moys  to 
arise  from  the  sale  &  conversion  hby  directed  or  orwise  formg 
pt  of  my  este  shl  not  be  suflFt  to  pay  my  funl  &  testy  expses  & 
debts,  &  all   the   legacies  hby   bequed,  then  the   legacies  of 

£ &  £ hby  given  to  the  sd  & shl  abate 

proportionately. 

XLViii.  And  I  declare  that  until  the  sd  legacy  of  £ 

hinbfo  bequed  in  trust  for  the  sd &  his  chin,  or,  "the 

respive  legacies  hinbfe  bequed,"  shl  be  pd  or  raised  &  set  apt 
or  appropriated,  intt  thron  [resply]  at  the  rate  of  4  p.c.  p.a.  to 
be  computed  from  [the  expiron  of  one  yr  after]  my  dece  shl  be 


As  to 
-duty  on 
legacies. 


(fl)  Other  forms  of  conditions  are,  "if  he  shl  become  a  field  officer 
in  her  Majesty's  army" ;  "if  he  shl  be  instituted  to  an  eccle- 
siastical benefice,  the  net  annl  value  of  wch  shl  exceed  the  sum 

of  £ "  :  "  if  he  shl  not  bfe  or  within yrs  from  my  dece 

take  the  degree  of  Bachelor  of  Arts  at  the  University  of ." 

See  alfio  p.  476.     See  Brownlow  v.  Egerton,  4  H.  L.  C.  1,  as  to  validity  of 
conditions  of  this  nature. 

(&)  As  to  duty  presumptively  or  prospectively  payable,  see  the  Customs,  &c., 
Act,  1880  (43  Vict.  c.  14),  s.  11,  and  the  Customs,  &c..  Act,  1881  (44  Vict  c.  12), 
s.  43. 
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pd  out  of  my  residuary  este  &  shl  be  applicable  as  income  of 
the  sd  legacy  [respive  legacies]. 

XLix.  Provd  always,  &  I  hby  declare  that  it  shl  not  be  Power  to 
incumbent  on  my  exs  or  trees  to  raise  any  legacy  hinbfe  beqned  raising"^ 
in  trust,  or  to  set  apart  funds  to  provide  for  the  same,  until  ^^  ^^ 
the  capl  of  such  legacy  or  some  pt  thof  shl  become  payable,     '^ 
or,   "until  the   same   in   the  judgmt  of  my  exs  or  trees  can 
conveniently  &  with  a  due  regard   to   the   intts  of  all   pties 
concerned  be  raised/'  but  until  the  raisg  thof  intt  thron  resply, 
&c.>  as  in  last  form, 

L.  I  BEQUE   the   foUg  legacies   chged   exclusively  (c)  upon.  Gift  of 
&  raisable   &   payable   out   of  the   hds  situate   &c.,   hinafter  J.i^^ 
devised  to (that  is  to  say),  the  sum  of  £ to  ,  on  apeaific 

^^'  estate. 

LI.  I  HBY  CHGE  all  the  legacies  hinbfe  bequed  on  my   real  Char^  of 

este,  [situate,  &c.,   hinafter  devised   to  ^   ^^   case  of  the  ^^^'^^^^^ 

deficiency  of  my  psonal  este  [d),  with  power  for  my  exs,  or,  estate 
"trees,"  to  raise   the   amt  of  such  deficiency,   togr  with    the  JJ^ctione 
costs  of  raisg  the  same,  by  sale  or  mtge  of  such  real  este,  or  ^9^  rawing 
any  pt  or  pts  thof,  &  so  that  any  such  mtge  may  be  in  fee 
simple,  or  for  any  term  of  yrs  [or  by  way  of  registered  chge], 
and  with  or  witht  a  power  of  sale,  &  to  exte  &  do  such  assurces 
&  things  as  may  be  necy  or  pper  for  effectuatg  any  such  sale  or 
mtge :  &  I  declare  that  no  pchaser  or  mtgee  shl  be  bound  to 
ascertain  whether  such  deficiency  of  my  psonal  este  exists,  or 
whether  more  moy  than  is  required  is  raised,  or  to  see  to  the 
applicon  of  the  moy  raised,  &  that  the  declon  in  writg  of  my 
exs,  or,  "trees,"  that  no  further  sum  can  be  required  to  be 
raised  under  the  psnt  power  shl  be  conclusive  in  favour  of  any 
pchaser,  mtgee,  lessee,  or  other  pson  acquirg  any  intt  in  the  sd 
real  este,  or  any  pt  thof. 

LIL  I   DECLARE    that    if  any    real   or   psonal   ppty  hereby  Proviso 
specifically  given  to  any  person  or  persons  shall  be  sold  iu  my  of  pro- 
lifetime  I  give  to  such  person  or  persons   a   legacy  equal   in  P^rty  spe- 
amount  to  the  net  sale  moys  of  such  ppty  after  providg  for  given. 
the  costs  of  sale  thof  and  the  dischge  of  incumbrances  thon. 

(e)  Such  an  exclusive  charge,  or  a  power  of  appropriation  vested  in  the 
•executors  or  trustees,  is  sometimes  desirable  to  exclude  the  legatee  from  a  right 
to  take  proceedings  for  general  administration  by  the  Coui't. 

(d)  As  to  the  effect  of  this  as  regards  duty,  see  infraj  p.  734,  note  (a). 
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WILLS, 


Bequest  of 
annuity. 


Several 
annuities. 


To  woman 
for  sepa- 
rate use 
without 
anticipa- 
tion (c). 

General 
declara- 
tion that 
annuities 
to  females 
shall  be 
for  sepa- 
rate use. 
&c. 

Gift  of 
annuity 
to  wife 
for  life 
or  widow- 
hood (<2). 

The  same 
reducible 
on  second 
marriage. 


As  to 

giving 
annuity 
free  of 
deduc- 
tions. 


BEQUESTS    OF    ANNUITIES. 

I.  I  BEQUE  to  A.  ,  of,  &c.,  durg  his  life,  an  anny  of  £ 

[free  from  death  duties  (a)],  coramencg  from  my  death  to  be 
payable  by  eql  half-yrly,  or,  "  qtrly  "  (6)  paynits,  &  the  first 
paymt  thof,  to  be  made  at  the  expiron  of  six,  or,  "  three  "  calr 
months  from  my  death. 

II.  I  BEQUE  the  follg  annies  [free  of  duty],  that  is  to  say,  to 

A.  of,  &c.,  an  anny  of  £ durg  his  life,  to  B,  of,  &c.,  an 

anny  of  £ durg  his  life,  &c.,  such  respive  annies  to  commce 

from  my  death  &  to  be  payable,  &c.,  as  inform  I. 

III.  I  BEQUE  to  A.,  the  wife  of  B.  of,  &c.,  durg  her  life,  an 

anny  of  £ [free  of  duty]  for  her  septe  use  witht  power  of 

anticipon,  to  commce  from  my  death,  &  to  be  payable,  &c.,  (w 
in  form  i. 

IV.  I  DECLARE  that  all  annies  hin'bfe  bequed  to  females  shI 
durg  coverture  be  for  their  respive  septe  use  witht  power  of 
anticipon. 

V.  I  BEQUE  to   my  wife  A.  durg  her   life  [widowhood]  an 

anny  of  £ to  commce  from  my  death,  &   to  be  payable. 

&c.,  as  in  form  I.  [&  so  that  in  the  event  of  her  manyinj; 
again  the  same  shl  be  for  her  septe  use  witht  power  of 
anticipon]. 

VI.  I  BEQUE   to  my  wife  A.  an   anny   of  £ durg  her 

widowhood  coramencg  from  my  death,  &  in  the  event  of  her 
marrying   again   then  durg    the  remr  of  her  life  a  reduced 

anny   of  £ for   her  septe  use  witht  power  of   anticipon, 

such  respive  annies  to  be  payable  by  eql  half-yrly,  or,  "qtrly" 
paymts. 

(a)  Although  a  direction  in  a  deed  that  an  annuity  is  to  be  paid  free  from 
income-tax  is  void,  such  a  direction  contained  in  a  will  is  valid,  lie  Bannerman, 
21  Ch.  D.  106  ;  if  this  is  intended,  add,  **  &  from  income  tax,  wch  shl 

be  pd  out  of  my  residuary  este." 

It  is  unnecessary  to  provide  for  the  apportionment  of  the  annuity  at  the 
death  of  the  annuitant ;  see  the  Apportionment  Act,  1870  (38  &  Si  Vict,  c  35). 

(&)  As  the  dividends  on  the  2|  per  cent,  consols  are  payable  quarterly, 
annuities  may  usually  conveniently  be  made  so  payable. 

(c)  As  to  gifts  to  married  women  and  the  effect  of  the  M.  W.  P.  A.,  1882,  see 
p.  466,  note. 

(<2)  Where  an  annuity  is  g^ven  to  testator's  wife  in  satisfaction  of  dower,  it 
has  no  priority  where  the  personal  estate  is  insufficient  for  payment  of  all  the 
legacies  in  fuU,  see  Be  &reenwood^  [1892]  2  Ch.  295. 
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VII.   I  BEQUE  to    A.  of,  &C.,   &   B.,    of,   &C.,   &   the   SUrvor   of  Bequest 

them,  an  anny  of  £ durg  their  jt  lives  &  the  life  of  the  to  two 

survor  [free  from  duty],  commeacg  from  my  death  &  to  be  P®™^'^* 

payable,  &c.,  as  in  form  i.  vivor  {«). 

VIII.  I  BEQUE  to  A.  of,  &c.,  if  she  shl  be  a  spinster  at  my  Annuity 

death  an  anny  of  £ to  commce  from  my  death  &  to  be  gpinstw- 

payable  so  long  as  she  shl  remain  a  spinster  by  eql  half-yrly  ^^^  if)- 
paymts,  the  first  of  such  paymts  to  be  made  at  the  expiron  of 

six  calr  months  from  my  death  if  the  sd  A.  shl  be  then  living 
&  a  spinster. 

IX.  Provd  always  &  I  declare  that  (g)  if  any  act  or  event  ProvlBo 
shl  happen  in  my  lifetime  or  after  my  death,  whby  the  anny  oUMuity 
hby  given  to  the  sd  A.  or  any  pt  thof,  wd,  if  belongg  absolutely  on  aliena- 
te him  become  vested  in  or  chged  in  favour  of  some  other  pson  y   .*  . 
or  psons  or  a  corporon,  then  such  anny  shl  cease  as  if  he  were  where  it 
dead,  [or,  shl  cease  to  be  payable  to  him,  &  shl  thenceforth  JJterwards 
durg  the  remr  of  his  life  be  payable  to  my  trees,  upon  trust  that  applied  at 
my  trees  shl  thrafter,  durg  such  period  or  periods  eir  continuous  of  trunteea 
or  discontinuous,  as  they  shl  in  their  absolute  discron  think  fit,  f^""  ^®   . 

11  .     r         1  1     ^1  /.        ,  benefit  of 

pay  all  or  any  pt  of  such  anny,  or  apply  the  same  for  the  mtce  the  annui- 
&  psonal  support  or  benefit  of  the  sd  A.  &  his  wife  &  chin  or  ^*g  r *''^i 
child  &D  more  remote  issue  (if  any)  for  the  time  beiag  in  existce, 
whether  minors  or  adults,  or  any  of  such  psons  to  the  exclusion 
of  the  others  or  other  of  them  ;  &  so  much  of  the  sd  anny  as 
shl  not  be  applied  or  disposed  of  by  my  trees  under  the 
discronary  trust  or  power  lastly  hinbfe  contd,  shl  sink  into  & 
be  applied  as  part  of  the  income  of  my  residuary  este,  or,  "  the 
trust  premes  out  of  wch  the  sd  anny  is  payable  "J 

X.  Beqt  of  anny  to  A.  for  aepte  use  witht  a/nticipon  as  i/n  The  same 
form  III.    Provd  always  that  if  any  act  or  event  shl  happen  ^^of  a 


woman 
(A). 


(e)  Compare  the  form  of  bond  for  payment  of  annuity  to  husband  and  wife 
jointly,  &c.,  Vol.  I.,  p.  212,  and  note  thereto. 

(/)  That  this  is  not  open  to  objection  as  being  in  restraint  of  marriage,  see 
Meatk  v.  Lewis,  8  De  G.  M.  &  G.  964. 

(^)  See  note,  p.  469. 

(A)  The  restraint  on  anticipation  is  a  sufficient  protection  in  the  case  of  a  As  to  re- 
woman  during  coverture,  and  a  provision  creating  a  protected  life  interest  (as   straining 
in  the  case  of  a  man)  is  only  wanted  during  discoverture,  and  is  seldom  ^^^^^^^io^ 
necessary  at  all ;  but  the  clause  in  the  text  may  occasionally  be  useful.    In  a   mJSJS!^ 
case  in  which  a  clause  of  forfeiture  on  alienation  was  superadded  to  the  restraint  woman, 
on  anticipation  (as  above),  it  was  held  that  a  mortgage  executed  during 
coverture,  having  no  operation  by  reason  of  the  restraint,  did  not  work  a 
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WILLS. 


Gweral 
proyiso 
for  cessor 
of  annui- 
ties on 
aliena- 
tion. 

With 
variation 
as  in 
form  IX. 


Power  to 
raise  and 
pay  an- 
nual sums 
for  benefit 
of  a  spend- 
thrift. 


eir  in  my  lifetime  or  after  my  death  while  the  sd  A.  shl  be 
discovert,  &  whby  such  aony,  &c.,  a«  in  last  form,  mutatis 
TWiiiandis, 

XI.  Pbovd  always,  &  I  declare  that  if  any  act  or  event  shl 
happen  in  my  lifetime  or  after  my  death  whby  the  anuy 
hinbfe  bequed  to  any  pson  or  any  pt  thof  wd,  if  belongg 
to  him  or  her  absolutely,  become  vested  in  or  charged  in  favour 
of  some  other  pson  or  psons  or  a  corporon,  then  such  anny 
shl  cease  as  if  he  or  she  were  dead,  \pr,  shl  cease  to  be 
payable  to  him  or  her,  &  shl  thenceforth  durg  the  remr  of 
his  or  her  life  be  payable  to  my  trees  upon  trust  that  my 
trees  shl  thrafter  durg  such  period  or  periods  eir  continuous 
or  discontinuous,  as  they  shl  in  their  absolute  discron  think 
fit,  pay  all  or  any  pt  of  such  anny,  or  apply  the  same  for  the 
mtce  &  psonal  support  or  benefit  of  the  annuitants  who  shl 
have  incurred  such  forfeiture,  &  his  or  her  wife  or  husbd,  if  any, 
&c..  continue  as  inform  ix.]. 

XII.  I  HBY  authorize  my  trees,  if  in  their  uncontrolled 
discron  they  shl  think  fit,  to  raise  out  of  the  income  of  my 
resdy  este  in  every  yr,  commencg  from  my  death,  durg  the 

life  of of,  &c.,  or  durg  any  shorter  period  or  periods,  eir 

continuous  or  discontinuous,  any  sum   or  suras   of  moy  not 

exceedg  in  the  whole  £ in  any  one  jrr  [free  of  death  duties 

&  witht  deductg  income  tax,  both  of  wch  shl  be  pd  out  of  my 
resdy  (psonal)  este]  &  to  pay  the  same  by  qtrly,  monthly,  or 

weekly  paymts  to  the  sd  or  to  apply  the  same  for  his 

maintce,  support,  or  benefit,  at  the  absolute  discron  of  my 
trees,  unless  &  until  any  event  shl  happen,  whby  the  same  or 
some  pt  thof  if  belonging  absolutely  to  him  wd  become  vested 
in  or  chged  in  favour  of  some  other  pson  or  psons  or  a  corporon, 
&  in  case  of  the  happeng  of  any  such  event  my  trees  shl  thence- 
forth, in  their  uncontrolled  discron,  pay  or  apply  every  sum  so 

raised  to  or  for  the  benefit  of  the  sd &  his  wife  &  child  or 

chin,  &  remoter  issue,  for  the  time  being,  if  any,  &  whether 
minors  or  adults,  or  any  of  such  psons,  to  the  exclusion  of  the 


forfeiture ;  Me  Wormald,  43  Ch.  D.  630.  By  the  T.  A.,  18i:3,  s.  45,  the  Court 
is  enabled  to  impound  the  income  of  a  married  woman  who  has  instigated  a 
breach  of  trust  notwithstanding  a  restraint  on  anticipation,  but  it  does  not 
seem  necessary  to  extend  the  clause  of  forfeiture  on  alienation  so  as  to  preclude 
this. 
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others  or  otlier  of  them,  as  my  trees  shl  think  fit;  [And  I 
declare  that  if  any  action  or  pcdg  shl  be  instituted  for  tlie 
ppose  of  administerg  my  este  or  executg  the  trusts  of  my  will 
the  power  lastly  hinbfe  contd  shl  be  exerciseablo  by  my  trees 
witht  being  subjt  to  the  control  of  the  ct  (a)]. 

XIII.  I  BEQUE  to  my  trees  durg  the  life  of  A.  an  anny  of  Bequest 

£ commencg  from  my  death  &  to  be  increased  to  £ — toin- 

p.a.  from  &  after  the  death  of  B.  shd  he  predece  the  sd  A.,  c"«8?iii 

*^  ^  '   certain 

or  as  the  case  may  be,  such  anny  to  be  free,  &c.,  see  precedg  event— in 
form,  &  to  be  payable  to  my  trees  by  eql  qtrly  paymts,  &  to  be  ™n^. 
apportionable  (if  need  be)  in  the  event  of  the  death  of  the  sd  thrift  (6). 
B.  or  the  sd  A.  durg  the  currency  of  any  qtr ;  Upon  trust 
that  my  trees  shl  from  time  to  time  durg  the  life  of  the  sd  A. 
or  durg  any  shorter  period  or  periods,  eir  continuous  or  dis- 
continuous, pay  or  apply  the  whole  or  such  pt  as  they  in  their 
absolute  &  uncontrollable  discron  shl  think  fit  of  the  sd  anny 

of  £ or  £ (as  the  case  may  be)  by  qtrly,  monthly, 

weekly,  or  other  periodical  paymts  unto  or  for  the  maintce  or 
psonal  benefit  of  the  sd  A.  or  his  wife  or  issue  (if  any)  for  the 
time  being  or  any  of  such  psons  to  the  exclusion  of  the  others 
or  other  of  them  in  such  mner  in  all  respts  as  my  trees  may 
in  the  like  absolute  discron  think  pper,  &  so  that  they  shl 
have  full  power  at  any  time  or  from  time  to  time  entirely  to 
withhd  &  ce&se  the  paymt  or  applon  of  the  sd  anny  to  or  for 
the  benefit  of  the  sd  A.  or  his  wife  or  issue  as  afsd ;  And  I 
DECLARE  that  so  much  of  the  sd  anny  as  from  time  to  time 
shl  not  be  applied  or  disposed  of  by  my  sd  trees  under  the 
discronary  trust  or  power  lastly  hinbfe  contd  shl  sink  into  &  be 
held  &  applied  as  pt  of  the  income  of  my  residy  este  [add 
d-eclon  at  end  of  lust  forrri}. 

xiv.  And  shl  after  the  death  of  my  sd  wife,  out  of  the  Trust  to 

income  of  the  sd  trust  premes  pay  an  anny  of  £ to Ses  ou?of 

durg  his  life,  &  an  anny  of  £ to  durg  her  life,  such  r^idue 

respive  annies  to  commce  from  the  death  of  my  sd  wife,  &  wife's 
to  be  payable  by  eql  half-yrly,  or,  "  qtly  "  paymts,  &  the  first  ^®**^ 
paymt  thof  to  be  made  at  the  expiron  of  six,  or,  "  three,"  calr 

(a)  The  Court  wiU  not  interfere  with  the  bond  fide  exercise  by  the  trustees  of 
their  discretion  ;  QiihonuB  v.  Cf^isbome^  2  App.  Ca.  300 ;  Brophy  v.  Bellamy, 
L.  R.  8  Ch.  798  ;  Re  Lofthouse,  29  Ch.  D.  921. 

(b)  As  to  trusts  of  this  nature,  sec  above,  p.  469,  note. 
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WILLS. 


Power  or 
direction 
to  appro- 
priate fond 
to  answer 
annnitiee 
(a). 


Power  to 
purchase 
annuities* 


months  from  her  death,  \^foT  a  female  add,  &  so  that  the  anny 

of  the  sd  shl  durg  coverture  be  for  her  septe  use  witht 

power  of  antioipoD,  &  if  the  cmniea  are  to  be  iruiliendble  in  all 
cases  addf<yrm  XL,  mutatis  mutamdisl 

XV.  I  AUTHORIZE,  OT,  "  direct,"  my  trees  in  case  at  any  time 
with  a  view  to  the  due  admon  or  distribon  of  my  este  it  shl  be 
deemed  convenient  so  to  do,  to  appropriate  &  retain  a  suSt 
part  of  my  este,  or  of  the  investmts  representg  the  same,  for 
answerg  by  the  annl  income  thof  the  sevl  annies  hinbfe 
bequed,  or  such  of  them  as  shl  for  the  time  l>eing  be  pay- 
able, but  witht  prejudice  to  the  powers  of  sale  &  investmt  & 
transposg  investmts  hinafber  contd,  &  I  declare  that  in  case 
the  annl  income  of  the  appropriated  fund  shl  at  the  time  of 
approprion  be  sufft  to  satisfy  the  sd  annies,  such  approprioD 
shl  be  a  complete  satisfon  of  the  trust  to  provide  for  such 
annies,  &  that  in  case  the  income  of  the  appropriated  fund 
shl  at  any  time  &  from  any  cause  whatever  prove  insufft  for 
paymt  of  the  sd  annies  in  full  resort  may  be  had  to  the  capl 
thof  resply  from  time  to  time  to  make  good  such  deficiency,  & 
the  surplus  income  (if  any)  of  the  sd  fund  from  time  to  time 
remaing  after  paymt  of  the  sd  annies  shl  be  applicable  as  income 
of  my  residy  este  ;  And  I  declare  that  as  &  when  any  of  the  sd 
annies  shl  cease,  a  correspondg  pt  of  the  appi'opriated  fund  shl 
sink  into  my  residy  este,  or,  "  shl  revert  t-o  &  become  subjt  to 
the  trusts  hby  decld  concenig  the  sd  trust  premes  out  of  wch 
the  same  shl  have  been  appropriated  as  afsd/' 

XVL  I  AUTHORIZE  my  trees  at  any  time  or  times,  if  &  when 
they  shl  consider  it  convenient  for  the  admon,  windg-up,  or 
distribon  of  my  este,  or  for  any  other  reason,  to  pchase  annies 
in  the  names  of  the  sevl  annuitants,  or,  (if  the  case  shl  so 
require)  in  the  names  of  my  trees,  from  Governmt  or  any 
public  Co  [or  any  private  pson  or  psous,  but  so  that  any  anny 
so  pchased  from  a  private  pson  or  psons  shl  be  seed  on  real 
or  leasehd  est-e],  for  the  ppose  of  answerg  or  satisfying  the 
respive  annies  hinbfe  bequed,  or  any  of  them ;  And  I  declare 
that  any  anny  so  pchased  in  the  names  of  my  trees  shl  be  pd 


(a)  As  to  the  power  to  appropriate  a  fund  in  the  inyestments  anthorised  by 
the  T.  A.,  1893,  s.  1,  see  iZ^  Owthwaite,  [1891]  S  Ch.  494,  and  as  to  appropria- 
tions by  the  Court,  see  Harbin  y.  Mtuterman,  [189G]  1  Ch.  351,  and  by  trustees, 
see  Re  Nickels,  [1898]  1  Ch.  630. 
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or  applied  by  them  to  the  pson  or  peons  for  the  pposes  &  io 
the  mner  to  &  for  &  in  wch  the  anny  in  respt  of  wch  the  same 
was  pchased  is  hinbfe  directed  to  be  pd  or  applied. 

XVII.  I   DIRECT  my  trees  to  pchase  in  their  names   from  Direction 

Govemmt  or  any  public  Co  an  anny  of  £ [free  of  duty]  JhiSwan 

for  the  life  of,  annuitant,  to  commce  from  my  death,  &  to  be  annuity, 
payable  half-yrly  [qtrly],  &  to  pay  the  same  when  pchased,  ^^^^jj^ 
&  in  the  meantime  in  lieu  thof  to  pay  a  like  anny  out  of  the  is  to  be  in- 
income  of  my  residy  este,  to  the  sd,  annuitant,  [but  so  that  he  fjj®"^^^® 
shI  not  be  allowed  to  have  the  value  of  such  anny  in  lieu  thof, 
&  so  that  in  case  of  the  happeng  of  any  act  or  event  whby  the 
same  or  any  pt  thof  if  belongg  to  him  absolutely  wd  become 
vested  in  or  chged  in  favour  of  some  other  pson  or  psous  or  a 
corporon,  the  sd  anuy,  whether  the  same  shl  have  been  pchased 
or  not,  shl  cease  to  be  payable  to  him,  &  shl  sink  into  &  fomi 
pt  of  the  income  of  my  residy  este]. 

xviii.  I  BEQUE  to  A.  of,  &c.,  durg  his  life  an  anny  or  rent-  Beqnest 

chge  of  £ [free,  &c.  (c)],  commencg  from  my  death,  &  to  chareed*^ 

be  payable,  &c.,  as  in  fcmti  i.,  &  [togr  with  the  duty  thron]  to  on  real  or 
be  chged  upon,  &  issuing  &  payable  out   of  my  freehd,  or,  property. 
**  leasehd,"  messes,  lands,  &c.,  hinafber  devised  to  D.,  of,  &c.,  & 
subjt  &  chged  as  a&d,  I  devise,  &c. 

XIX.  And  I  declare  that  the  sd  annies  hinbfe  bequed  to  the  Charge  of 
sd  A.,  B.,  &  C.  [&  the  duty  on  such  of  them  as  are  bequed  J^nuities 
free  of  duty],  shl  be  chged  upon,  &  issuing  &  payable  out  of  on  real  or 
all  my  real  &  leasehd  estes  \pT,  the  freehd,  copyhd,  &  leasehd  property, 

Qf)  A  direction  that  the  annuitant  is  not  to  have  the  yalne  of  the  annuity  is   As  to 
void  {Stoket  v.   Cheek,  28  Beav.  620)  unless  there  is  a  gift  over  {Pwoer  v.   right  of 
Hayne,  L.  R.  8  Eq.  262)  or  proviso  for  cesser  {Hatton  v.  May,  3  Ch.  D.  H8)  on    »nnuitant 
alienation,  but  such  a  proviso  is  repugnant  and  void  if  tne  annuity  is  to  be     «  J^  ^^ 
purchased-  in  the  name  of  the  annuitant  himself  (^ffunt-Ibulitton  v.  Furher,  3   imity. 
Ch.  D.  285).    A  direction  to  accumulate  surplus  income,  after  providing  for  an 
annuity,  is  void  as  against  a  residuary  legatee  absolutely  entitled ;  this  is  not 
so,  however,  where  the  residuary  legatees  are  married  women  restrained  from 
anticipation  (^Re  Spencer,  80  Ch.  D.  188).    Where  there  was  a  gift  by  will  of 
life  annuities  charged  on  land  devised  to  trustees  in  trust  for  sale,  and  the 
trustees  were  empowered  to  purchase  government  annuities  for  the  annuitants 
out  of  the  proceeds  of  sale,  the  trustees  having  sold  the  land  and  set  apart 
sufficient  sums  to  purchase  goYemment  annuities,  it  was  held  that  the  personal 
representatives  of  one  annuitant,  who  had  died  after  the  contract  for  sale  was 
entered  into,  but  before  completion,  were  not,  but  that  the  personal  repre- 
sentatives of  the  other  annuitant,  who  had  died  after  completion,  were,  entitled 
to  the  value  of  the  annuity ;  Re  MahheU,  [1891]  1  Ch.  707. 

(O  See  p.  720,  note  (a). 
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with 

powers  of 
distress 
and  entiy 


Power  to 
continue 
allowances 
paid  by 
testator. 


messes,  lands,  &  hds,  situate,  &c.,  hinafter  devised  &  bequed 
to  D.,  of,  &c.],  [&  shl  be  exclusively  so  cbged  in  exoneron  of 
my  genl  este,  or,  "  in  aid  of  my  genl  psonal  este,  wch  shl  be 
the  primary  fund  for  the  paymt  thof "]  ;  [&  I  empower  the  sd 
A.,  B.,  &  C,  resply,  [&  their  respive  assns  (6)  ],  to  recover 
paymt  of  the  sd  respive  annies  [&  the  duty  on  such  of  them  as 
are  bequed  free  of  duty]  &  all  expses  incident  to  such  i-ecovery 
by  distress  &  entry  upon,  &  rect  of  tbe  rents  &  profits  of  the 
hds  so  cbged  thwith  as  afsd,  or  any  pt  thof,  when  in  arrear  for 
twenty-one  days],  &  subjt  to  the  paymt  of  the  sd  respive  annies 
[&  duty]  so  cbged  as  a&d,  &  to  all  powers  &  remedies  for  the 
recovery  thof,  I  devise,  &c. 

XX.  Provd  always  &  I  authorize  my  trees  in  tbeir  uncon- 
trolled discron  to  continue  any  annies  or  charitable  or  other 
allowces,  donons,  or  subscriptions  wch  I  shl  have  pd  in  my 
lifetime,  or  any  pt  thof,  [or  shall  within  one  year  before  my 
death  have  promised  to  pay],  durg  such  time  or  tinges  as  they 
may  think  fit. 


GIFTS  OF  RESIDXJK 


Personalty  I.  I  BEQUE  all  the  psonal  este  &  effects  whatsr  &  wheresr  of 
^iary*  ^^  ^  ^^^  ^  ^^^  ^^  possed  or  entled  at  the  time  of  my  death,  or 
Full  foiTii.    over  wch  I  may  have  a  genl  power  of  apptmt  or  disposon  (c), 


As  to 
residuary 
gifts 
under 
power  of 
appoint- 
ment. 


As  to 
powers  of 
reroca- 
tion,  &c. 


(a)  For  a  full  form  of  powers  of  distress  and  entry,  see  p.  585.  These  powers 
may  be  omitted  altogether,  as  they  are  given  by  the  C.  A.,  1881,  s.  44 ;  see 
p.  682,  note  (&). 

(h)  The  words  bracketed  will,  of  course,  be  omitted  if  the  annuities  are  to  be 
inalienable. 

(e)  A  general  devise  or  bequest  of  real  or  personal  testate  operates  without 
express  words,  under  s.  27  of  the  Wills  Act,  as  an  exercise  of  any  general 
powers  of  appointment  vested  in  the  testator,  unless  a  contrary  intention 
appears  ;  and  will  so  operate,  to  the  full  extent  of  the  power,  where  it  is  limited 
to  a  specified  amount  (^Re  JoneSf  34  Ch.  D.  65).  It  may  operate  as  an  exercise 
of  a  power  subsequently  created  and  coming  into  operation  before  the  testator's 
death  (Bayes  v.  Cook,  14  Ch.  D.  53  ;  Be  Hernando,  27  Ch.  D.  284  ;  Airey  v. 
Bower,  12  App.  Cas.  263)  ;  eecue,  of  course  where  the  power  does  not  arise  till 
after  his  death  (Jonts  v.  Simthall,  32  Beav.  31).  As  to  a  power  exeiciseable  in 
favour  of  all  the  world  except  certain  specified  objects,  see  Re  Byron,  [1891] 
3  Ch.  474.  It  is  usual,  in  order  to  preclude  doubt,  to  refer  expressly  to  general 
powers,  as  above. 

A  general  bequest  not  referring  either  to  the  particular  power  or  the  property, 
will  not,  under  s.  27  of  the  Wills  Act,  operate  as  an  exercise  of  a  power  of 


GIFTS   OF   RESIDUE.  727 

by  will  &  not  hby  orwise  disposed  of,  [except  chattels  real], 
subjt  to  &  after  paymt  of  my  funi  &  testy  expses  &  debts,  & 
the  legacies  &  annies  bequed  by  this  my  will,  or  any  codl  hto, 
&  the  duty  on  any  legacies  or  annies  bequed  free  of  duty,  Unto 
A.,  of,  &c.,  for  his  absolute  benefit. 

II.  I  DEVISE  all  my  manors,  messes,  lands,  tenemts,  &  hds.  Realty 
of  whatsr  tenure,  &  wheresr  situate,  07',  "  all  my  real  &  leasehd  holds^to*" 
estes  whatsr  &  wheresr,"  or,  "  all  my  real  este,  includg  chattels  ^?®- 
real"  (d),  of  or  to  wch  I  shl  at  my  dece  be  seised,  possed,  or  j.^^  ^^^^ 
entled,  or  over  wch  I  may  have  a  genl  power  of  apptmt  or 
disposon  by  will  &  not  hby  orwise  disposed  of,  [chged  in  aid  of 

my  psonal  este  with  the  paymt  of  my  funl  &  testy  expses  & 
debts,  &  the  legacies  &  annies  bequed  by  this  my  will,  or  any 
codl  hto,  &  the  duty  on  any  legacies  or  annies  bequed  free  of 
duty]  Unto  &  to  the  use  of  A.,  of,  &c.,  his  hrs,  exs,  ads,  &; 
assns  resply,  for  his  &  their  absolute  benefit 

III.  I  DEVISE  &  beque  all  the  residue  of  my  psonal  este  &  Realty 

and  per- 

revocation  and  new  appointment  (^Charlet  y.  Burke,  43  Ch.  D.  223,  n. ;  Be 
Brace,  [1891]  2  Ch.  671),  or  a  power  exerciseable  only  by  a  will  expressly  referring 
to  the  power  or  the  property ;  Re  Tarrant,  58  L.  J.  Oh.  780 ;  Phillips  v, 
Cayley,  43  Ch.  D.  222  ;  Re  Baviee,  [1892]  3  Ch.  63. 

The  question  whether  when  a  general  power  of  appointment  is  exercised  by   Appointed 
the  will,  even  though  only  partially  or  ineffectaally,  the  property  subject  to  the   fund 
power  becomes  part  of  the  testator's  assets  for  all  purposes,  is  discussed,  Re  Boyd,   assets. 
[1897]  2  Ch.  282. 

A  general  devise  and  bequest  referring  to  powers  of  appointment.  Re  Suoin-  As  to 
hnme,  27  Ch.  D.  696  (observed  upon  in  Re  Ortton,  40  Ch.  D.  41),  V(m  Brockdorff  special 
V.  Malcolm,  30  Ch.  D.  172,  and  a  mere  general  devise  or  bequest  without  any  P**^®™- 
express  reference  to  powers,  Re  Wait,  30  Ch.  D.  617  :  Re  Mills,  34  Ch.  D.  186  ; 
Re  Williams,  42  Ch.  D.  93  ;  Re  Huddleston,  [1894]  3  Ch.  596,  may,  if  there  is 
a  sufficient  indication  of  intention,  operate  as  an  exercise  of  a  special  power. 

In  the  case  of  the  exercise  of  a  general  testamentary  power,  time  under  the   Rale 
rule  against  perpetuities  runs  from  the  appointor's  death,  and  not  from  the  date  against  ^ 
of  the  creation  of  the  power  ;  and  the  circumstance  that  the  donee  of  the  power  porpetm- 
18  a  married  woman  makes  no  difference,  Rous  v.  Jackson,  29  Ch.  D.  521 ;  not      ®®* 
following  Re  Powell,  39  L.  J.  Ch.  188,  a   case  which  was  opposed  to  the 
previously  generally    received   opinion,  and  was  calculated  to  cause   much 
inconvenience,  and  which  may  be  taken  not  to  be  law. 

A  gift  of  all  the  "  residue  "  of  the  testator's  real  and  personal  estate  CGreville  Charge  of 
Y.  Broume,  7  H.  L.  C.  689),  or  of  all  the  real  and  personal  estate  '*  not  otherwise   legacies 
disposed  of'*  iRe  Batoden,  [1894]  1  Ch.  698),  has  the  effect  of  charging  the   by  re- 
legacies  on  the  real  estate.  ^\ft**^ 

(d)  A  general  devise  of  **  land"  will  pass  leaseholds  unless  a  contrary  inten-  ^ 
tion  is  shown,  see  the  Wills  Act,  s.  26  ;  but  a  gift  of  "  real  estates  "  will  not  pass 
leaseholds  for  years  (^Butlcr  v.  Butler,  28  Ch.  D.  66).    If  leaseholds  are  not 
intended  to  be  included  they  should  be  expressly  excepted. 
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aonalty 
to  bene- 
ficiary. 


The  same. 

Short 
form. 

Person- 
alty to 
trustees. 


Realty 
and  lease- 
holds to 
trustees. 


Bealty 
-where 
copyholds 
are  to  be 
sold  (e). 


effects  whatsr  &  wheresr,  &  all  my  real  este  of  every  tenure  & 
wberesr  situate,  not  hby  orwise  dispo.sed  of  (includg  as  well 
real  as  psonal  este  over  weh  I  may  have  any  genl  power  of 
apptmt  or  disposon  by  will)  Unto  &  to  the  use  of  A.,  of,  &c, 
bis  hrs,  exs,  ads,  &  assns  resply,  for  his  &  their  absolute 
benefit. 

IV.  I  DEVISE  &  beque  all  the  residue  of  my  este  &  effects, 
whether  real  or  psonal.  Unto  &  to  the  use  of  A-,  of,  &c.,  bis 
hrs,  exs,  &  ads,  absolutely. 

V.  I  BEQUE  all  my  psonal  este  &  effects  whatsr  &  wberesr, 
of  or  to  wch  I  shl  be  possed  or  entled  at  the  time  of  my  death, 
or  over  wch  I  may  have"  a  genl  power  of  apptmt  or  disposon 
by  will  [except  chattels  real]  not  hby  orwise  disposed  of  (a) 
Unto,  trees,  [upon  the  trusts  &  subjt  to  the  powers  &  provons 
hinafter  decld  &  contd  conccmg  the  same,  that  is  to  say,]  Upon 
TRUST,  &c. 

vi.  I  DEVISE  all  my  manors,  messes,  lands,  tenemts,  &  hds,  of 
whatsr  tenure  &  wberesr  situate,  or,  "  all  my  real  &  leasehd 
estes  whatsr  &  wberesr,"  or,  '^  all  my  real  este  includg  chattels 
real "  (6),  of  or  to  wch  I  shl  at  my  dece  be  seised,  possed,  or 
entled,  or  over  wch  I  may  have  any  genl  power  of  apptmt  or 
disposon  by  will  not  hby  orwise  disposed  of.  Unto  &  to  the 
USE  of,  trees,  their  hrs,  exs,  &  ads  resply,  accdg  to  the  tenure 
thof,  [upon  the  trusts,  &c.,  as  in  last  /orw]. 

VII.  I  DEVISE  all  my  estes  &  hds  of  copyhd  or  customaiy 
tenure  [not  hby  orwise  disposed  of]  to  such  uses,  upon  such 
trusts,  &  subjt  to  such  powers  &  provons  as,  trees,  or  the 
survoi:8  or  survor  of  them,  or  other  the  trees  or  tree  for  the 
time  being  of  this  my  will  (hinafter  called  my  trees)  shl  by 
deed  appt  for  the  ppose  of  carrying  into  effect  any  sale  .or  sales 
in  psuance  of  the  trust  hinafter  contd ;  And  I  devise  all  my 
real  este  of  every  tenure,  includg  chattels  real  [except  what  I 


(a)  This  form  is  adapted  to  the  case  where  the  trusts  provide  for  payment 
of  the  funeral,  &c.,  expenses,  debts,  and   legacies ;    otherwise   insert   here, 

**  subjt  to  &  after  paymt,  &c.,"  as  in  form  i. 

(h)  See  note  (d)  last  page. 

(<?)  This  form  should  be  used  where  the  testator  has  copyholds  which  are  to 
be  sold,  the  object  being  to  enable  the  trustees  to  conyey  by  appointmoit  to  the 
purchaser  without  being  admitted,  so  as  to  saye  the  fine  on  their  admittance. 
See  Vol  I.,  p.  529,  note. 
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orwise  dispose  of  by  this  my  will  or  any  codl  hto],  but  as  to 
copyhd  or  customary  bds  in  default  of  &  subjt  to  any  apptmt 
under  the  power  hinbfe  contd  :  Unto  &  to  the  use,  &c.,  aa  in 
last  form, 

.    vui.  I  DEVISE  &  beque  all  my  real  este  of  every  tenure,  &  Realty 
all  my  psonal  este  &  effects  whatsr  &  wheresr,  not  hby  orwise  ^naFtTto 
disposed  of  (includg  as  well  real  as  psonal  este  over  wch  I  may  tmatees. 
have  any  genl  power  of  apptmt  or  disposou  by  will)  (d)  Unto 
&  TO  THE  USE  of,  trees,  their  hrs,  exs,  &  ads  resply,  accordg  to 
the  nature  thof,  [upon  the   trusts  &  subjt  to  the  powers  & 
provons  hinatter  decld  &  contd  concemg  the  same,  that  is  to 
say,]  Upon  trust,  &c. 

IX.  I  DEVISE  &  beque  all  the  real  &  psonal  este,  whether  in  Devise 
posson,  revon,  remr,  or  expectancy,  over  wch  I  have  or  may  Suestto 
hrafter  acquire  any  power  of  disposon   by  will,  to  my  exors  ^J®^*®? 
ab>olutely,  And  I  declare  that  in  makg  them  universal  legatees  to  cany 
&  devisees  my  object  has  been  to  simplify  the  windg  up  of  my  ^^^ 
affairs  &  the  arrangemts  under  conson  with  regard  to  my  estes,  ments  de- 
And  witht  in  any  way  derogatg  from  the  absolute  &  uncondonal       * 
gift   made   to   them  or  imposg   any  obligon  or  responsibility 
upon  them,  I  hope  that  it  may  be  possible  for  them  to  carry 
out  the  wishes  expd  in  a  signed  letter  &  memdum  left  by  me  & 
deposited  with  this  my  will. 


CONVERSION  AND  INVESTMENT. 
I.  Upon  trust  ihat  [(e)  the  sd,  trees,  or  the  survors  or  survor  Trust  for 

s&le  and 

of  them,  or  other  the  trees  or  tree  for  the  time  being  of  this  convei^ 
my  will,  hinafter  called]  my  trees,  shl  sell,  call  in,  collect  &  sionof 

convert  into  moy  the  sd  real  &  psonal  este  &  premes  ait  such  personal 
estate  (/). 

(d)  If  the  trasts  do  not  provide  for  the  payment  of  the  funeral,  &c.,  expenses, 
debts,  and  legacies,  insert  here,  "  subjt  to  &  after  paymt  out  of  my 

psonal  este,  [or  in  case  of  deficiency  thof,  out  of  my  real  este,] 
of  my  funl  &  testy  expses,  &c.,'*  as  in  form  i. 

(«)  The  words  in  this  bracket  will  be  omitted  if  the  phrase,  ''  my  trees," 
is  elsewhere  defined. 

(/)  For  a  power  to  sell  the  surface  and  minerals  separately  where  the 
property  contains  minerals,  see  p.  630,  form  Lxvi. ;  for  a  power  to  seU  for  fee 
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time  or  times,  &  in  such  mner  as  they  shI  think  fit  (but  as  to 
revy  ppty  not  until  it  falls  into  posson,  unless  it  shl  appear  to 
my  trees  that  an  earlier  sale  would  be  beneflX  &  so  that  they  shl 
have  the  fullest  power  &  discron  to  postpone  (a)  the  sale,  callg 


Efi'ect  of 
S.  L.  Acts. 


As  to 
trust  or 
power  of 
sale  for 
payment 
of  debts. 


Duration 
of  trust 
for  sale. 


As  to  pro- 
hibiting 
sale. 


As  to 
giving 
powers  of 
leasing, 
kc.y  to 
tnistees 
for  sale. 


farm  rents,  see  pp.  622,  631  ;  for  a  special  provision  where  the  trust  estate 
comprises  an  undivided  share,  see  p.  635  ;  for  a  power  to  partition  in  the  like 
case,  see  p.  785,  form  vi.  As  to  the  effect  of  the  S.  L.  A.,  1882,  as  amended  bj 
the  Act  of  1884,  where  there  is  a  trust  for  sale,  and  a  tenant  for  life,  or  limited 
owner,  of  the  proceeds  of  sale  and  the  rents  and  profits  till  sale,  see  p.  494, 
note. 

It  seems  that  in  the  case  of  a  trust,  or  power,  of  sale  for  pajment  of  debts, 
the  tenant  for  life  of  the  proceeds,  subject  to  the  debts,  would  be  a  tenant  for 
life  within  the  Act,  but  that  as  the  trust  or  power  is  paramount  to  the  settle- 
ment, his  consent  to  a  sale  by  the  trustees  or  executors  wdhld  not  be  neceBsazy 
(see  as  to  this.  Vol.  I.,  p.  484,  note).  Where  recourse  to  the  real  estate  tat 
payment  of  debts  is  likely  to  be  necessary,  it  would  generally  be  desirable  to 
insert  a  power  to  raise  money  by  mortgage  for  the  purpose  (see  the  form, 
p.  735),  which  would  be  exerciseable  without  the  concurrence  of  tbe  bene- 
ficiaries. 

In  Rs  Hotchkysy  32  Ch.  D.  408,  a  discretionary  trust  for  sale,  followed  by 
clauses  treating  the  property  as  a  mixed  fund  of  realty  and  personalty,  was 
held  to  be  a  power  of  sale  only  ;  this,  though  not  unf  requently  met  with  in 
practice,  is  an  inartistic  and  bad  form  of  trust,  and  should  be  avoided.  An 
imperative  trust  for  sale  operates  as  a  conversion  from  the  testator*s  death, 
notwithstanding  a  discretion  as  to  the  time  of  sale  (^Bs  Raw^  26  Ch.  D.  601 ;  Re 
Heathcote^  W.  N.  1887,  p.  217),  or  a  restriction  as  to  consents. 

That  a  trtttt  (as  distinguished  from  a  mere  power)  for  sale  for  purposes  of 
division  continues  notwithstanding  that  all  the  beneficiaries  have  attained  a 
vested  interest  and  are  suijuru^  unless  and  until  they  combine  to  put  an  end  to 
the  trust  by  electing  to  take  the  property  as-  realty,  see  Bigg*  v.  Peacock,  22 
Ch.  D.  284  ;  Re  Tweedie,  27  Ch.  D.  815  ;  Re  HenseU,  W.  N.  1887,  p.  240  ;  but  a 
mere  power  of  sale  given  to  trustees  after  the  beneficial  interests  have  vested 
absolutely  in  possession  cannot  be  exercised ;  LaiUehery  v.  Collier,  2K,k  J. 
709,  unless  it  is  given  for  the  purpose  of  division,  so  as  to  be  exerciseable  within 
a  reasonable  time  after  the  property  has  vested  in  possession,  Peten  v.  Lewet^ 
4^,,  Ry.  Co,,  18  Ch.  D.  429  ;  Re  Sudeley  Jjr  Bainei,  [1894]  1  Gh.  334  ;  or  union 
there  is  a  charge  of'  debts  or  legacies  ;  Re  Dyton,  J^  Fowke,  [1896]  2  Ch.  720 ; 
see  further  on  the  duration  of  trusts  and  powers  of  sale,  32  SoL  J.,  689,  705,  718, 
721),  and  for  payment  of  debts,  ante,  Vol.  1.,  449. 

A  testator  sometimes  desires  to  prohibit  the  sale  of  his  estates,  but  although 
this  can  be  done  so  far  as  the  provisions  of  the  Settled  Estates  Act,  1877,  are 
concerned  (see  s.  38,  and  Re  Peake,  [1893]  8  Ch.  430),  the  powers  of  the 
S.  L.  A.,  1882,  cannot  be  excluded  (see  s.  51) ;  and  such  a  prohibition  would 
therefore  seldom  be  effectual 

In  wills  containing  a  trust  for  sale  and  conversion  and  for  division  of  the 
proceeds  into  shares,  the  powers  of  leasing  as  well  as  other  neoessary  powers  are 
usually  vested  in  the  trustees ;  and  it  will  in  general  be  expedient  to  give 
express  powers  to  the  trustees,  which  may  be  done  by  a  short  clause  referring  to 
the  S.  L.  Acts  ;  see  ir^fra,  p.  7ji6,  form  Yli. 

(a)  A  power  to  postpone  the  sale  excludes  the  rule  in  Howe  v.  AiftauwM, 
7  Ves.  137  ;  Re  Piteairn,  [1896]  2  Ch.  199. 
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in  or  conversion  of  the  whole  or  any  pt  or  pts  of  the  sd  premes 
[includg  leasehds  or  other  ppty  of  a  terminable  or  wearg  out 
nature]  durg  such  period  as  they  shl  think  pper,  witht  being 
responsible  for  loss. 

II.  And  I  declare  that  my  trees  may  sell  the  sd  real  &  psonal  Details  of 
este  &  premes  hinbfe  devised  &  bequed  in  trust  for  sale  subjt  gau  (b). 
or  free  from  any  mtges  or  chges  affectg  the  same,  &  eir  togr 

or  in  peels,  &  eir  by  public  auction  or  private  conti*act,  &  upon 
such  terms  &  subjt  to  such  condons  &  in  such  mner  in  all  respts 
as  they  shl  think  fit,  with  power  to  buy  in  or  rescind  or  vary 
any  contract  for  sale,  &  to  resell  witht  being  responsible  for 
los8,  &  for  the.  pposes  afsd  to  ext«  &  do  all  such  assurces  & 
things  as  they  shall  think  fit. 

III.  I  AUTHORISE  my  trees  at  any  time  or  times  durg  the  Power  to 
continuce  of  the  trusts  of  this  my  will  at  their  discron  to  sell  to  seU 
the  whole  or  any  pt  or  pts  of  my  residy  real  &  leasehd  estes  &  "*^  ^^ 
bds  [pr,  my  real  &  residy  psonal  este] ;  &  I  declare  that  my  estate  (c). 
trees  shl  stand  possed  of  the  net  proceeds  of  any  such  sale,  Variations 
after  paymt  of  the  expses  thof  [upon  the  trusts  &  subjt  to  the  power  ex- 
powers  &  provons  hinbfe  decld  &  contd  of  &  concern^  the  net  *®^^  *" 

DeraoDal 

proceeds  of  the  sale  of  my  residy  psonal  este],  [pr,  if  the  psoruU  estate. 
este  is  included  in  the  pant  power  of  sale,  upon  trusts  at  the 
like  discron  to  invest  the  same  in  or  upon,  &c.,  inveatmts,  aee 
*'  Settlemts,  Psonal,"  pp.  459  to  463,  form  iii.,  iv.,  v.,  vi.,  vn., 
or  VIIL,  with  power  at  the  like  discron  to  vary  or  transpose  such 
investmts  into  or  for  others  of  any  nature  hby  authorised ; 


(fi)  This  clause  may,  and  in  oidinaiy  cases  ought  to,  be  omitted  in  reliance  on 
8.  IS  of  the  T.  a.,  1893.    See  p.  494,  note  (&). 

(c*)  This  form  is  adapted  to  a  wiU  containing  a  residuary  devise  in  trust   As  to 
without  any  trust  for  conversion,  but  not  to  real  estate  specifically  devised,   power 
If  the  case  is  within  the  S.  L.  Acts,  1882  to  1890,  the  power  must  of  course  be  ?*"^f 
subject  to  the  statutory  provisions  as  to  the  consent  of  the  tenant  for  life  being  ^^^ 
necessary  ;  and  aho  to  the  statutory  provisions  as  to  the  re-investment  of  the 
purchase-money,  see  Vol.  I.,  p.  473,  note.    In  this  form  the  real  estate  when 
converted  becomes  personalty  without  any  constructive  re-conversion.    For 
forms  of  powers  of  sale  providing  for  re-investment  in  land,  so  that  the  proceeds 
of  sale  retain  the  character  of  realty,  see  below  Devises  in  Stbict  Settle- 
ment.   For  other  powers,  see  the  references  in  p.  729,  note(/).    As  to  the 
power  of  trustees  who  are  also  executors  to  sell  in  consideration  of  shares  and 
bonds  of  a  company,  see  West  of  Bugland^  i'c,^  Bank  v.  Mvrch,  23  Ch.  D.  138  ; 
Be  Crawthay,  W.  N.  1888,  p.  247  ;  60  L.  T.  367.    The  Court  has  no  jurisdiction 
to  interfere  with  the  discretion  given  by  the  will  to  a  sole  trustee  who  is  also 
tenant  for  life,  as  to  selling  leaseholds  (i?e  Courtier ^  34  Ch.  D.  136). 
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Provision 
for  testa- 
tor being 
entitled 
to  undi- 
vided 
share 
under 
settle- 


And  shl  hold  such  net  proceeds  of  sale  (whether  arisg  from 
real  or  psonal  este)  &  the  investmts  thof,  Upon  the  trusts  & 
subjt  to  the  powers  &  provons  hinbfe  decld  &  contd  of  &  con- 
cemg  my  residy  psonal  estej  &  so  that  the  proceeds  of  the  sale 
of  my  real  este,  &  all  investmts  of  such  proceeds,  shl,  for  the 
ppose  of  transmission  as  well  as  for  all  other  pposes,  be  deemed 
psonal  este. 

IV.  I  DECLARE  that  my  sons , ,  & ,  shl  have  the 

option  in  succon,  accdg  to  their  respive  seniorities,  of  pchasg 

my &  hds,  situate,  &c.,  at  the  price  of  £ [at  a  valuoQ 

to  be  made  by  a  valuer  appted  by  my  trees],  such  option  to  be 
decld  in  writg  by  my  eldest  son  within  six  calr  months  after 
my  death,  &  by  each  of  my  other  sons  within  one  calr  month 
after  the  expiron  of  the  period  allowed  to  the  son  next  precedg 
him  in  seniority,  but  so  that  my  trees  shl  have  power  to  extend 
the  time  so  allowed  to  each  or  any  of  my  sd  sons  in  case  they 
shl  think  it  reasble,  &  I  direct  my  trees,  on  paymt  of  the 
pchase-moy  for  the  same,  to  assure  the  sd  hds  &  premes  to 
the  son  pchasg  the  same,  or  as  he  shl  direct,  Provd  always  that 
after  the  sd  premes  shl  have  been  so  assured  no  pson  claimg 
under  such  son  shl  be  in  any  mner  affected  by  any  irregularity 
or  want  of  compliance  with  the  provons  hinbfe  contd  resptg 
such  successive  options  as  afsd. 

v.  I  HBT  AUTHORISE  my  sd  SOU  A.,  notwg  his  being  a  tree  of 
this  my  will,  to  pchase  any  pt  or  pts  of  my  real  or  psonal  e^ite 
hinbfe  devised  &  bequed  in  trust  as  afsd,  at  any  sale  or  sales 
thof  by  public  auction,  or  by  private  contract,  provd  in  the 
latter  case  the  sale  shl  be  conducted  by  the  trees  or  tree  of  my 
will,  other  than  the  sd  A.,  or  be  made  at  a  price  fixed  by  a 
valuer  appted  by  such  other  trees  or  tree. 

VI.  Provd  always  &  I  declare  that  in  case  at  my  dece  I  shl 
be  entled  to  any  undivided  share  or  shares  of  the  moys  to 
arise  from  the  sale  of  any  real  or  leasehd  ppty  held  io  trust 
for  sale,  &  wch  undivided  share  or  shares  shl  form  pt  of  my 
residy  este,  my  trees  may  at  any  time  join  with  the  owners  or 
owner  of  or  the  psons  or  pson  havg  power  in  that  behalf  in 

(a)  As  to  this  clause,  see  4  Da  v.  Prec.  260,  note ;  and  Re  Barnet^  W.  X. 
1883,  131.  That  an  option  to  purchase,  personal  to  the  donee  of  such 
option,  is  an  intei'est  not  transmissible  to  his  executors,  see  Jt^  Qmsins,  30 
Oh.  D.  203. 
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relon  to  the  other  aDdivided  shares  or  share  of  the  moys  to  meat 
arise  from  such  sale,  in   electg  to  take  such  real  or  leasehd  ta&te  (b). 
ppty  or  any  pt  thof  in  its  actual  state,  &  discbged  from  the  sd 
trust  for  sale,  in  wch  case  the  share  or  shares  thof  1: 


to  my  trees  shl  be  conveyed  or  assured  to  them  &  held  upon 
the  like  trusts  for  sale  &>  orwise,  &  subjt  to  the  like  powei3  Sc 
proTODs  in  all  respts  as  far  as  the  case  may  admit,  as  if  such 
share  or  shares  had  origlly  formed  pt  of  my  residy  real  or 
leasehd  ppty  (as  the  ease  may  l)e)  [Provd  also  Sl  I  declare  that 
in  case  any  undivided  nhnre  or  shares  of  real  or  leaselid  ppty 
shl  be  comprd  in  the  residy  devise  in  trust  for  sale  hiubfe 
ROLitd,  or  in  case  uuder  the  last  precedg  provon  any  undivided 
share  or  shares  of  real  or  leasehd  ppty  shl  bu  conveyed  or 
assured  to  my  trees  &  become  subjt  to  such  tni^t  for  sale  as 
aisd,  then  &  in  any  such  case  J  empower  my  trees  to  invest  & 
apply  any  pt  of  my  rosidy  psoual  este  ov  the  trust  premes 
rapresentg  the  same  (&  for  that  ppoae  to  convert  into  moy 
any  investmts  formg  pt  thof)  in  tlie  pchase  of  any  other  un- 
divided share  or  shares  of  such  real  or  leasehd  ppty,  wch  shl 
l>e  conveyed  nr  assured  to  my  trees  Si  held  upon  the  like  trusts 
for  sale  &  orwise,  &  subjt  to  the  like  powers  &  provons  as  far  as 
the  c-ase  may  admit,  as  if  the  share  or  shares  so  pchased  had 
origlly  formed  pt  of  my  residy  real  or  leasehd  ppty,  as  the  case 
may  bej 

VII.  I  AUTHORISE  my  trees,  in  substitution  for  the  power  Power 
conferred  on  psoual  representatives  by  the  4th  s.  of  the  L.  T.  A.  ^g'^* 
1897,  at  any  time   or  times  [with   tlie   consent   in  writg   of  pro[)erty 
such  of   my  chin  as  shl  then  be  livg  &  of  full  age,  or  the   faction 
majority   in  no.  of  tliem,  &  if  there   shl  be   no   such  child]  of'*8»=y 
at  their  discron,  to  appropriate  any  pt  of  my  este,  whether  ofresidue 
_  {')■ 

(*)  The  [lowers  given  by  this  clanse  would  often  be  beuefieinJ. 

(c)  An  eiecntor  or  trustee  hoa  power,  even  withoat  express  anthority,  to 
agree  with  a  legatee  to  spproprinte  a  Epeciflc  [jortion  ot  the  enrnle  tn  him  : 
Be  Lepine,  [1892]  1  Ch.  210  ;  eveo  if  the  legacy  is  settled  ;  Rr  Xirkrli,  [laSMj 
1  Ch.  6.W.  Bee  now  the  power  for  personal  ropriHpntatiTeg  tn  approprinte  the 
whole  or  any  part  of  the  deccBsed's  estate  in  or  townrtla  Batisfaclion  of  a  legacy 
or  share  on  a,  valuntion,  in  accordance  with  the  prescribed  provisions  ;  L.  1'.  A., 
1897,  B.  -t.  So  proviaions  have  yet  been  prcseribeil.  Irrespective  ot  the  Aot, 
executors  luay  appropriate  aaeets  to  a  trust  sliure  of  rosidiie  or  in  satiafactiail  of 
a  legacy  before  the  final  division  of  the  estate.  Be  Biehardsnii,  [18WS]  1 
Ch,  512.  There  iii  no  apportioiiiaeut  of  the  dividends  of  the  appro^iintetl  pro- 
perty, Be  Clarke,  18  Ch.  D.  160. 


734 


WILLS. 


Power  to 
partition 
testator's 
property 
witnoat 
conver- 
sion. 


Trast  of 
proceeds 
of  conver- 
sion for 
I)ayment 
of  debts, 
legacies, 
&c 

Marshal' 
ling  clause 
throwing 
legacies 
on  per- 
sonal 
estate  (a). 

Legacy 
and  suc- 
cession 
duties. 


real  or  psonal,  hinbfe  devised  &  bequed  to  my  trees  in  trast 
[for  conversion],  in  its  then  actual  condon  or  state  of  in- 
vestmt  in  or  towards  satisfon  of  any  legacy  or  share  in  the 
sd  trust  premes,  with  power  for  that  ppose  conclusively  to 
determine  the  value  of  the  sd  trust  premes  or  any  pt  or  pts 
thof  in  such  mner  as  they  shl  think  fit,  [Provd  also  &  I  declare 
that  any  ppty  appropriated  under  the  power  lastly  hinbfe 
contd  in  satisfon  of  any  legacy  or  share  not  absolutely  vested  in 
posson  &  immedly  payable  or  transferable  shl,  notwg  such 
approprion,  remain  subjt  to  the  [trusts  &]  powers  of  sale  & 
conversion  &  investmt  &  varying  investmts  &  leasg  &  managemt 
[until  sale]  hrin  decld  &  contd  concerng  the  sd  trust  premes 
hinbfe  devised  &  bequed  in  trust  as  afsd,  or  such  of  the  same 
trusts  &  powers  as  may  be  applicable  thto,  in  the  same  mner  as 
if  no  such  approprion  had  been  made]. 

VIII.  I  AUTHORISE  my  trees  at  their  discron  to  make  a 
parton  of  my  net  residy  este,  real  or  psonal,  or  any  pt  or  pt« 
thof,  into  shares,  &  to  allot  such  shares  in  satisfon  wholly  or  in 
pt  of  the  sevl  shares  of  the  sd  trust  premes,  with  power  for 
that  ppose  conclusively  to  determine,  &c.,  corUinue  as  in 
precedg  form. 

IX.  And  shl  out  of  the  moys  to  arise  from  the  sale,  callg 
in,  &  conversion  of  or  formg  pt  of  my  sd  [real  &]  psonal  este, 
pay  my  funl  &  testy  expses  &  debts  &  the  legsfcies  bequed  by 
this  my  will  or  any  codl  hto  &  make  provon  for  [the  paymt  of 
any  annies  so  bequed,  &]  the  duty  on  any  legacies  or  annies 
bequed  free  of  duty. 

X.  Provd  always  &  I  declare  that  the  legacies  hinbfe 
bequed  [other  than  the  legacy  &  anny  bequed  to  my  sd  wife  & 
the  legacies  bequed  to  my  fSsither,  mother,  chin,  &  other  issue, 


(a)  On  the  death  of  the  testator  the  succession  duties  imposed  by  the 
Succession  Duty  Act,  1853,  and  the  additional  duties  imposed  by  the  Castoms 
and  Inland  Revenue  Act,  1888  (51  &  52  Vict.  c.  8),  are  payable  on  his  real 
estate  and  on  legacies  charged  on  or  payable  out  of  the  proceeds  of  realty : 
Act  of  1888,  s.  21  (2).  If  estate  duty  is  payable  (as  will  generally  be  the  case) 
neither  succession  or  legacy  duty  at  the  rate  of  £1  p.c,  nor  the  additional  suc- 
cession duties  under  the  Act  of  1888  will  be  payable.  Leaseholds  (which  are 
held  in  practice  to  include  leaseholds  for  lives)  are  liable  to  succession  duty 
under  the  Act  of  1853,  but  not  to  the  additional  duty  under  the  Act  of  1888 : 
see  s.  21  (1).  Legacies  payable  out  of  personal  estate,  or  charged  on  or  payable 
out  of  the  proceeds  of  leaseholds  for  years,  are  liable  to  legacy  duty,  not  to 
succession  duty  :  Act  of  1888,  s.  21  (2).  No  legacy  or  succession  duty  was  ever 
payable  on  a  gift  to  the  testator's  husband  or  wife,  and  neither  l^acy  duty, 
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wch  anny  &  legacies  are  hinafter  refd  to  as  the  excepted 
legacies]  &  the  duty  on  any  legacies  bequed  free  of  duty  slil  be 
borue  &  pd  by  &  out  of  my  psonal  este  (inclusive  of  leasehds) 
or  the  proceeds  thof  as  the  primary  fund  for  the  pajnnt  thof,  & 
that  my  real  este  or  the  proceeds  thof  shl  be  had  recourse  to 
for. that  ppose  only  in  the  event  of  the  deficiency  of  my  psonal 
este  (inclusive  as  afsd)  or  the  proceeds  thof  for  such  paymt  & 
as  the  secondary  fund  &  that  my  funl  &  testy  expses  &  debts 
[&  the  excepted  legacies]  shl  be  borne  &  pd  primarily  by  & 
out  of  my  real  este  or  the  proceeds  thof  in  exoneron  of  my 
psonal  este  &  that  my  assets  shl  be  marshalled  accdly. 

XL  I  AUTHORISE  my  trees  to  raise  on  mtge  of  any  of  the  real  Power 
or  psonal  ppty  hinbfe  devised  &  bequed  to  them  in  trust  as  moDeTon 
afed  all  or  any  moys  wch  may  be  required  for  tlie  paymt  of  mortgage 
my  funl  &  testy  expses  &  debts  &  legacies,  or  for  any  of  the  ment  of 
pposes  of  this  my  will,  but  so  that  no  mtgee  advancg  moy  on  a  ^®^*^  *^* 
mtge  purportg  to   be  made  under  this  psnt  power  shl  be  con- 
cerned to  see  that  such  moy  is  wanted,  or  that  no  more  than 
is  wanted  is  raised,  &  to  secure  the  repaymt  of  any  moys  so 
raised  as  afed  with  intt  at  such  rate  as  may  be  thought  pper 
by  mtge  in  fee  simple  -or  for  any  term  of  yrs  or  orwise  of  the 
ppty  to  be  chged  thwith,  with  such  powers  &  provons  &  upon 
such  terms  in  all  respts  as  my  trees  shl  think  fit ;  &  I  declare 


SQCcession  duty,  nor  additional  succession  duty  is  payable  on  a  gift  by  will  to  the 
issue  or  lineal  ancestor  of  the  testator,  as  the  property  is  necessarily  subject  to 
€5tate  duty  under  the  Finance  Act,  1894  (see  s.  1). 

Under  36  Geo.  3,  c.  52,  s.  21,  legacy  duty  is  not  to  be  paid  on  money  left 
to  pay  it.  Under  the  Succession  Duty  Act,  s.  18,  succession  duty  is  not  to  be 
paid  on  moneys  applied  in  payment  of  the  duty  according  to  any  trust ;  but 
there  is  no  exemption  from  legacy  duty  of  moneys  to  be  applied  in  payment 
of  succession  duty,  or  vice  versd. 

The  practical  result  appears  to  be  that  some  slight  saving  of  duty  may  be 
made  by  making  legacies  liable  to  duty  payable  out  of  personal  estate  including 
leaseholds  for  years,  so  as  to  be  liable  to  legacy  instead  of  succession  duty  ;  and 
where  a  legacy  is  given  duty  free  by  making  the  duty  and  the  legacy  payable 
Out  of  funds  proceeding  from  the  same  source. 

The  form  in  the  text  is  applicable  where  large  legacies  are  given,  which 
may  possibly  exhaust  the  personal  estate.  In  the  common  case  of  the  pro- 
ceeds of  conversion  of  real  and  personal  estate  being  given,  subject  to  pay- 
ment of  legacies  which  are  small  in  amount,   on  trusts   for  the  widow  and 

children,  it  will  suffice  to  say,  "  I  declare  that  the  legacies  hinbfe 
bequed  &  the  duty  on  such  of  them  as  are  bequed  free  from 
duty  shl  be  primarily  paid  out  of  my  psonal  este  incldg 
leasehds  for  yrs.*' 
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that  if  my  trees  shl  raise  more  moys  by  any  such  mtge  than 
may  be  required  for  the  pposes  afed  they  shl  hold  the  surplus 
upon  the  same  trusts  as  if  the  same  had  arisen  from  a  sale  of 
pt  of  my  residy  real  &  psonal  este. 

XII.  Provd  always  &  I  empower  my  trees  in  their  unoon- 
troUed  discron  to  postpone  durg  such  period  as  they  shl  think 
fit  the  sale,  eallg  in,  &  conversion  of  the  whole,  or  any  pt  or  pts 
of  my  este,  real  or  psonal  [&  they  shl  not  sell  any  pt  thof 
durg  the  life  of  my  wife  witht  her  consent  in  writg],  but  notwg 
any  such  postponemt  of  conversion  of  my  real  este  the  same 
shl  for  the  ppose  of  transmission  be  considered  as  converted 
from  the  time  of  my  death. 

XIII.  I  DECLABE  that  all  the  net  rents,  profits,  &  income 
arisg  from  my  este,  real  or  psonal,  until  the  sale,  eallg  in,  & 
conversion  thof,  in  whatsr  condon  or  state  of  investmt  the 
same  may  be  &  whether  consistg  of  investmts  of  an  authorised 
character  or  not  (includg  leasehds  or  other  ppty  of  a  terminable 
or  wearg  out  nature)  shl  for  all  the  pposes  of  this  my  will,  & 
as  betn  all  psons  intted  hrunder,  &  as  well  durg  the  first  yr 
after  my  death  as  aftwds,  be  applied  as  if  the  same  were 
income  arisg  from  the  proceeds  of  such  sale,  eallg  in,  or  con- 
version, or  the  investmts  of  such  proceeds,  no  pt  thof  being 
liable  to  be  retained  as  capl,  but  that  no  revon  or  other  ppty 
not  actually  producg  income  shl  be  treated  as  produce  income 
for  the  pposes  of  this  my  will  [&  that  all  annies,  yrly  rents,  & 


As  to  the 
right  to 
income 
till  con- 
version. 


(tf)  This  may  if  preferred  be  incorporated  in  the  trust  for  conversion  as  in 
form  I.,  p.  729.  The  power  to  postpone  conversion  operates  as  a  power  to  carry 
on  business,  see  Re  Crowther^  [1895]  2  Ch.  66,  but  not  for  an  indefinite  time. 
Be  Smith,  [1896]  1  Ch.  171. 

(h)  The  main  object  of  this  clause  is  to  exclude  the  operation  of  the  rule  in 
Hitwfi  V.  iKtrd  Dartmouth,  7  Ves.  137  (see  W.  &  T.  L.  Cases  Eq. ;  Ihtrter  v. 
Baddeley,  5  Ch.  D.  542),  as  to  wasting  securities ;  and  the  rule  in  IHmes  v. 
Scott,  4  Buss.  195,  as  to  the  income  during  the  first  year  from  the  testator^B 
death,  Re  Lynvh  Blotse,  [1899]  W.  N.  27.  As  to  the  right  of  a  tenant  for  life  to 
receive  the  income  of  unauthorized  securities  retained  under  a  power  in  the  will« 
which  are  not  of  a  wasting  nature,  see  Re  Sheldon^  39  Ch.  D.  50  ;  i20  Thoma*^ 
[1891]  3  Ch.  482,  where  the  securities  were  redeemable  at  par  at  a  future  date, 
but  the  market  value  was  considerably  above  par ;  and  see  as  to  real  estate 
Hope  V.  I/HedouvUle,  [1893]  2  Ch.  861.  As  to  the  right  of  the  tenant  for  life 
to  the  profits  of  a  business,  see  Re  Chancdlor,  26  Ch.  D.  42.  As  to  the  appor- 
tionment between  the  tenant  for  life  and  remainderman  of  the  burden  of  an 
annuity  charged  on  real  estate,  see  Re  Muffett,  39  Ch.  D.  534.  As  to  apportion- 
ment between  capital  and  income  of  property  falling  in  after  testator's  death, 
see  Re  Ckeeterjield,  24  Ch.  D.  643  ;  Re  Mvrley,  [1895]  2  Ch.  738  ;  Re  Subbuek, 
[1896]  1  Ch.  754. 
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other  periodical  pajiuta,  payable  out  of  my  este,  not  being 
iostalmta  of  ppal  tnoy,  shl  be  pd  or  satisfied  out  of  the  aDol 
renta,  protite,  or  iDCome  of  my  sd  reeidy  este]. 

XIV,  Peovd  always  &  I  direct  that  in  case  of  leasebds  held  ProTimon 

for  any  term  not  exeeadg  yrs  from  my  death   wch  may  ing  p«rt 

form  pt  of  my  este,  my  trees  shI  retain  &  set  apt  ae  a  deprecion  ^^"^ 

fand  durg  a  period  of  yrs  from  my  death  or  until  all  such  holdi  u 

leasehd  shl  have  run  out  or  been  sold  (if  the  same  shl  happen  n^'^i. 
bfe   the  expiroD   of  auch  yrs)  one  pt  of  the  gross 

rents  &  profits  arisg  from  such  respive  leasehds  (includg  an 
apportioned    pt  of  any  rents  accrug  due  at  the  end   of  such 

yrs   or   any  earlier   time  when   the    same    shl  be  sold) 

with  power  to  determine  conclusively  the  precise  amt  to  be 

BO  retained,  &  shl   durg  such    period   of  yrs  or  until  all 

such  leasehds  shl  have  i-un  out  or  been  sold  as  afsd,  accumu- 
late such  fund  by  investg  the  same  &  the  resultg  income  thof 
in  or  upon  auy  such  investmts  as  are  hinbfe  authorised  with 
power  to  vary  the  same  from  time  to  time  at  discron.  And  shl 
from  &  after  the  explron  of  such  period  of  retainer  Sc  accumulon 
stand  po.ssed  of  such  accumulated  fund  &  the  income  thof  upon 
the  trusts  hinafter  decld  of  the  investrnts  of  the  proceeds  of 
sale  Si  conversion  of  my  residy  este  &;  the  income  thof,  Se  so 
as  thenceforth  to  be  added  to  &  form  pt  of  the  same  for  all 
pposes.  And  subjt  to  auch  retainer  &  accumulon  as  afsd,  I 
declare  that  all  the  net  rents,  profits,  income,  &s  annl  produce 
of  my  sd  residy  este,  &c. 

XV.  Pkuvd  alwavs  &  I  declare  that  notwg  any  rule  of  law  Clsnae 
or  equity  to   the  contrary  my  funl  &  testy  exp'^es  &  debts,  rule  in^ 
inclusive  of  the  intt  on  such  debts,  wch  may  have  accrued  due  ■^'^^ 
from  me  at  the  date  of  my  death,  shl  be  pd  out  of  the  corpus  uu  (c). 
or  capl   of  my  eate   to  the  exclusion   of  any  rents,  profits,  or 
income  accrug  from  or  in  respt  of  my  este  from  &  after  my 
death,  &  that  no  pt  of  the  rents,  profits,  or  income  of  my  este 
accrug  from  Sc  after  my  death,  shl  be  applied  in  paymt  of  my 

(fl)  The  objeat  of  this  claiiBo  is  to  exclude  the  operation  of  tho  rule  (which  ia   Aa  to 
practically  inconvenient)  in  AIIAhikh  v.  Whittell,  L.  R.  4  Eq.  2W6,ond  Lambert   "'\'° 
Y.  Lambert,  L.  R.  16  Eq.  320  (applied  to  real  estate  in  Marihall  v.  Cro<vther,  2        ^? 
Ch.  D.  IKI)  08  to  the  right  of  a  tenant  for  life  to  the  income  ot  the  funds  J^'h, 
required  for  payment  of  debts  and  legiiciea  pending  their  application  for  that 
pnrpcee. 
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TruBtfor 
inTest- 
ment  of 
reddae  or 
legacy. 


Direction 
for  invest- 
ment of  a 


fanl  or  testy  expses  or  debts,  or  the  intt  tho(  except  any  intt 
acci*ug  due  from  my  este  from  &  after  my  death,  nev8  I 
empower  my  trees,  in  case  it  shd  be  deemed  pper  or  eiqpedieat 
80  to  do,  wbether  for  eon  Venice  in  makg  out  the  aocts  of  my 
este  or  orwise,  to  modify  the  rule  lastly  hinbfe  laid  down  by 
me  to  any  extent  &  in  any  mner  they  may  think  fit. 

xvi.  And  shl  (a)    at  the  discron  of  my  trees  invest  the 

residue  of  the  sd  moys  [the  sd  sum  of  £ ]  in  the  names 

[or  under  the  legal  control  (6)]  of  my  trees  in  or  upon,  &c., 
investnUs  &  power  to  vary,  see  "  Settlekts  Psonal,"  p.  459 
et  seq.y  forms  ill.  to  viii.,  omittg  if  necy  the  words,  "  with  such 
consent  or/*  in  the  power  to  vary,  \pr  if  an  investrfU  dause  in 
anor  pt  of  the  will  is  referred  to,  say,  "  in  or  upon  any  stks, 
funds,  or  sees  hinbfe,  or,  '  hinafter/  authorised  as  investrnts  in 

the  case  of  the  sd  legacy  of  £ ,  or  *  my  residy  este  *  (o), 

&  may  [with  such  consent  or]  at  such  discron  as  a&d  vary  or 
transpose  such  investmts  into  or  for  others  of  any  nature  hby 
authorised  "]. 

XVII.  Pbovd  always,  &  I  direct  that  my  trees  shl  invest 
the  legacy,  or,  "share   of    my   residy   este,"  or  "of   the  sd 


Provisions 
as  to  con- 
sent to 
invest- 
ments. 


(a)  If  the  investment  is  to  be  with  tlae  consent  of  the  beneficiaries,  say,  in  the 
case  of  testator's  widow,  "  with  the  consent  in  writg  of  my  sd  wife 
durg  her  life  [widowhood],  &  aftwds,  at  the   discron,  &c;" 

in  the  case  of  any  other  tenant  for  life,  "  with  the  consent  in  writg  of 

the  sd.  teTiant  for  life,  durg  his  [her]  lifetime,  &  aftwds,  at  the 

discron,  &C.  ;  "  in  the  case  of  successive  tenants  for  life,   "  with  the 

consent  in  writg  of  the  sd,  tenants  for  life,  or  the  survor  of 
them,  durg  their,  his,  or  her  lifetime,  &  aftwds,  &a ; "  where 

there  may  be  infants  entitled  in  possession,  "  with  the  consent  in  writg 

of  the  psn  or  psns  of  full  age,  if  any,  for  the  time  being  entled 
to  the  income  of  the  sd  trust  premes  or  any  pt  thof,  &  orwise 
at  the  discron,  &C."  Sometimes  the  provision  as  to  consents  is  more  con- 
veniently inserted  in  a  separate  clause  as  in  form  XX.,  infra. 

(J)  These  words  to  be  inserted  where  any  securities  passing  by  deliveiy 
are  authorised.  For  a  form  prohibiting  securities  of  this  nature,  see  p,  460, 
form  III. 

(c)  The  foUowing  is  sometimes  added,  "  or  in  or  Upon  any  stks,  funds, 
shares,  or  sees  of  a  description  similar  to  those  in  wch  any  pt 
of  my  psonal  este  may  be  invested  at  the  time  of  my  deoe." 

For  a  power  to  lend  on  a  second  or  contributory  mortgage,  and  a  power  to 
deposit  securities  for  safe  custody,  &c.,  see  pp.  464,  465. 
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trust  premes,"  liinbfe  bequed  to  or  in  trust   for  the   ad  legacy  or 

[with  his  consent  in  writg  dnrg  his  life  if  of  full  age  Ss  at  givAn  to 
any  other  time]  at  the  discron  of  my  trees,  in  the  names,  ""'"jli^] 
&a,  as  in  la^t  form.  (d). 

sviii.  Peovd  always,  &  I  direct  that  ray  trees  shl  invest  Oeneml 
every  legacy,  or,  "  shure  of  my  reeidy  eate,"  or,  "  of  the  sd  ^J^^jj. 
trust  premes,"  wch  shl  not  be  absolutely  vested  in  posson  &  mentof 
immedly  payable  or  transferable  [with  the  consent  in  writg  of  cieaOT* 
the  pson  of  full  age  (if  any)  for  the  time  being  entled  to  the  ^''J^, 
income  thof,  &  in  case  there  shl  be  no  such  pson]  at  the  discron,  ^ven  to 
Ac,  in  the  names,  &c.,  m  inform,  XVI.  infanta^. 

XIX.  I  AUTHORISE  my  trees  to  invest  any  moya  formg  pt  of  Oeneral 
the  trust  este  under  this  my  will  wch  may  at  any  time  be  in   I"^, 
their  hands  &  requirg  investmt,  in  tlieir  names  [or  under  their  ment. 
legal  control],  &  at  their  discron  in  or  upon,  &c.,  investmte  & 
power  U>  vary,  see  "  Settlemts  Psonal,"  pp.  459  et  seq.,  form 

III.  to  viii.,  omiifg  the  words  "  with  such  consent  or,"  in  the 
power  to  vaiy  form  ix. 

XX.  Provd  always,  &  I  declare  that  durg  the  lifetime  of  my  Consent 
ad  wife  no  sale  or  investmt  or  transposon  of  investmt  of  any  J^gjJ'J'''^ 
pt  of  the  fid  trust  eate  &  premes  in  wch  she  shl  for  the  time 

being  be  inttd,  sbl  be  made  witht  her  consent  in  writg,  &  that 
after  the  death  of  my  ad  wife,  no  nale  or  investmt  or  trans- 
poson of  investmt  of  any  pt  of  the  sd  trust  este  &  premes  wch 
shl  have  been  appropriated  in  or  towards  satisfon,  or  as  pt  of 
the  share  of  any  of  my  ad  daura  in  the  ad  trust  este  &  premes 
shl  be  made  witht  the  consent  in  writg  of  such  daur,  if  livg  & 
of  full  age. 

XXL  I  AUTHORISE  my  trees  at  any  time  to  lend  to  the  sd  K.  Power  to 
for  the  pposes  of  the  sd  business  any  sum  or  sums  of  moy  t^^^ato 
not  exceedg  in  the  whole  the  sum  of  £--    -  out  of  the  trust  son  for 
premes,  for  such  period  as  they  may  think  pper.     Add  any  of  purposos, 
the  provons  at  p.  iHo.form  xiv,,  ivch  tnay  he  appropriate  ^If 
K.  is  a  tree  ad^l,  Provd  always  that  my  trees  other  than  the 
sd  K.  may  call  in  Sc  compel  paymt  of  the  sd   loan,  as  &  when 
the  same  shl   become   payable,    but  witht   being  in   anywise 
responsible    for   loss   occsd   by    any    omission   or    neglect    so 
to  do]. 


(d)  For  a  form  providiDg  also  for  maintenance,  &c.,  see  above,  p.  Tl 
47  2 


GENERAL    POWERS    OF    APPOINTMENT. 

General  i.    In   TRUST  for  SUCh  pSOQ  Ot  pSODS    («),  for  SUch  ppses,   &    ID 

appoia^  ^uch  mner  as  the  sd,  donee,  shl  from  time  to  time  [by  any 
montto  deed  or  deeds  revocable  or  in-evocable  or]  by  will  or  codl 
appt ;  And  in  default  of  &  Bubjt  to  any  such  apptmt,  Iir 
IBUST,  &c. 
The  sam«  n.  In  TRUST,  Sue,  as  above,  as  the  sd,  donees,  shl  from  time 
and^he  *"  time  by  any  deed  or  deeds  revocable  or  irrevocable  jtlj  appt, 
&  in  default  of  &  aubjt  to  any  such  apptmt,  then  as  the  siirvor 
of  them  the  sd,  donees,  ahl,  after  the  doce  of  the  one  of  them 
first  dying,  from  time  to  time  in  like  mner  or  by  will  or  codl 
appt ;  And  in  default  of  &  subjt  to  any  apptmt  under  the 
respive  powers  hinbfe  contd,  In  trust,  &c. 


LIFE    INTERESTS  (6). 

I.  And  9HL  pay  the  income  of  the  sd  sum  of  £. ,  or, 

"  share,"  &  the  Investmts  representg   the  same,  or,  "  the  sd 
sonaltj.       trust  premes  constitute   or   representg  ray   residy   eate,"  or, 

for^T   "  ™y  ^^  "^^^^  *''^^'  ®^'^  *"*'"  ***  ^^^  ^ '  ^^^^  ^^  ^^^'^^  ^^ 

or  a  miied  [widowhoodj  (d). 

fund  ot 

realty  '. 

and  per-  (a)  For  real  estate,  insert  here,  "  for  Buch    este    01"   estes,   intt  Or 

Moa  ty.       intts  subjt  to  such  powers  JE  provoas  :  "  and  if  the  limiiatiooa  are 
Variation      ,      ,  ",,  ^     ,i_  en  .  ,    .  ..  ■     ^  c     it 

for  real         ^g^\  ""J-      to  the  USC  Of,     mstead  of,     in  trUSt  for. 
estate.  (i)  The  forms  nader  this  and  the  next  three  heaitioga  are  adapted  only  to 

real  and  penioaal  estate  held  in  trust.     For  legal  UsiitiLtionB  of  real  estate,  «ee 
Specific  Dsvises,  and  Dbvibes  if  Stbiot  Skttlkuekt. 
Tariations        C'')  ''""'^  re»l  estate   not  directed   to  be  converted,   say,    "  net    rents   & 
''"rT"*'        profits  of  the  sd  hds  &  premes  [after  payiut  of  all  outgoings  & 
expses,  wch  may  be  payable,  or  web  my  trees  may  think  fit  to 
pay  throut,  &  the  intt  on  any  pp^  sums,  &  any  aanl  suma 
cbged  thron  "].      For  a  mixed  fnnd  ot  realty  and  peraonalty,  say,  "  net 
rente,  profits,  intt,  divds,  &  aanl  produce  [or,  rents,  profits,  & 
income]  of  the  sd  real  &  psonal  este  &  premes  [after  paymt, 
&a,  as  above]." 
^^^  |»  (d)  As  to  the  validity  of  gifts  during  widowhood,  and  generally  as  to  gifts 

rMtreint       (,per»tlng  in  restraint  of  marriage,  see  Elph,   Introd.  Ckiav.  p.  Hi.     in  B» 
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II.  And  shl  pay,  &c.,  as  dbove,  to  durg  her  life  &  so  The  same 

that  durg  coverture,  the  same  shl  be  for  her  septe  use  {e),  witht  without 
power  of  anticipoD.  witicipa- 

III.  And  after  the  death  of  the  sd [death  or  re-marre  Life  inte- 

of  my  sd  wife,  or  as  the  case  may  be]  shl  pay  the  income  (g)  rest  in  ro- 
of the  same  trust  premes,  or  as  the  case  may  be,  to  ,  (/). 

if  survivg,  durg  his  [her]  life  [/or  septe  use,  &c.,  see  last 
forra\, 

IV.  Upon  trust,  that  if  at  the  time  of  my  death  {or,  if  the  life  inte- 
life  intt  is  in  refmr,  at  the  time  of  this  psnt  trust  takg  effect  minaWe  ^' 
in  posson],  no  act  or  event  shl  have  happened  whby  the  life  ^^  ^»^k- 
intt  hby  given  to  the  sd  K.  in  the  trust  premes  or  any  pt  thof  &c.  (a). 
if  belongg  to  him  absolutely   wd    have  become  vested  in  or 

chged  in  favour  of  some  other  pson  or  psons  or  a  corporon,  then 
my  trees  shl  pay  the  income  of  the  sd  trust  premes  {k)  to  the 
sd  K.  durg  his  life  or  until  some  such  act  or  event  as  afsd  shl 
happen. 

V.  And  shl  pay  the  income  (k)  of  the  sd  trust  premes  to  The  same, 
the  sd  K.  durg  his  life,  unless  &  until  some  event  shl  have  Short 
happened  or  shl  happen,  whby  the  sd  income  or  any  pt  thof, 

if  belongg  absolutely  to  him,  wd  become  vested  in  or  chged  in 
favour  of  some  other  pson,  psons  or  a  corporon. 

Nimrse,  [1899]  1  Ch.  63,  it  was  decided  that  a  condition  avoiding  a  gift  on 
marriage,  without  consent,  in  addition  to  an  absolute  gift,  is  valid.    A  gift  on 
marriage,  with  the  consent  of  the  parents,  was  held  to  mean  with  the  consent 
of  the  parents,  or  parent,  if  any  :  Datoton  v.  Oliver 'Mtutst'y^  2  Ch.  D.  763.;  but 
a  gift  on  marriage  with  the  consent  of  guardians,  or  guardian,  will  be  construed 
strictly,  Be  Browny  18  Ch.  D.  63.    A  clause  of  forfeiture  on  change  of  religion   Other 
or  on  marriage  with  a  person  of  different  religion,  is  valid :  Hodgson  v.  Halford^   causes  of 
11  Ch.  D.  959 ;  Be  Knox,  23  L.  R.  Ir.  548.    A  gift  of  income  to  a  married   forfeiture, 
woman  fo  long  as  she  should  live  apart  from  her  husband  was  held  void  in  B^ 
Moore y  39  Ch.  D.  116,  where  the  distinction  between  gifts  on  condition  and  gifta 
by  way  of  limitation  is  discussed. 

(e)  See  above,  p.  466,  note. 

(/)  A  gift  to  the  husband  or  wife  of  the  first  life-tienant  would  not,  it  is 
conceived,  operate  in  case  of  a  divorce  (^Be  Mitrriewn,  40  Ch.  D.  30).  Bull- 
more  V.  Wyntery  22  Ch.  D.  619,.  appears  to  be  a  doubtful  decision,  and  should 
not  be  relied  on. 

(g)  See  note  (c)  on  last  page. 

(K)  As  to  trusts  of  this  nature,  see  p.  469,  note.  Compare  the  forms  in  the 
case  of  annuities,  above,  pp.  721  et  seq.    See  variation,  p.  469,  note  (^. 

(It)  For  the  variations  for  real  estate,  or  a  mixed  fund  of  realty  and  person- 
alty, see  last  page,  note  (r),  and  make  corresponding  alterations  throughout  the 
form. 
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Discre-  yi.  And,  in  the  event  of  the  trust  hinbfe  contd  for  paymt 

trust  ior  ^^  ^^^  ^  income  to  the  sd  E.  determing  or  failg  in  his  life- 

spplicM.-  time,   my  trees  shl   durg   the   remr  of  his  life,  or  durg  such 

income  shorter  period  continuous  or  discontinuous  as  they  shl  in  their 

fotere^for  *^^^^*®  ^  uncontrolled  discron  think  fit  (6),  pay  all  or  any 

benefit  of  pt    of    such    inoome    or  apply  the    same    for  the    mtce    S& 

and  huT^  psonal  Support  or  benefit  of  all  or  any  one  or  more  to  the 

family,  exclusion  of  the  others  or  other  of  the  foUg  objects,  namely, 

he,  (a). 

(a)  See  p.  470,  note  (/)  ;  and  see  the  form  of  protected  gift  of  an  annuity  to 

a  female,  p.  721,  form  z. 
rpfug^  ^Q  (()  A  discretion  may  be  given  to  the  trustees  after  forfeiture  either  to  pay 

pay  to  life  the  income  to  the  life  tenant  or  apply  it  for  his  benefit  (without  naming  other 
tenant  objects  of  the  trust)  or  to  withhold  it  and  accumulate  as  long  as  the  law 

after  for-  permits ;  which  would  be  eflEectual  against  the  life  tenant  and  consequently 
feiture  or  againgt  his  creditors,  who  cannot  have  any  higher  rights  (see,  as  to  trusts  of 
1  ^°^  '       this  nature.  Be  Coltmany  39  Ch.  D.  443,  and  the  cases  cited  in  the  argument)  -,. 

in  that  case  the  clause  may  proceed : — "  eir  pay  the  sd   income  tO  or 

apply  the  same  for  the  psonal  support  or  benefit  of  him  the  sd 
K.  in  such  mner  as  they  think  fit,  or  may  at  any  time  or  times- 
in  the  like  discron  withhold  all  or  any  pt  of  such  income  from 
him  &  accumulate  the  same  as  an  addon  to  the  capl  of  the  sd 
trust  fund,  by  the  investmt  thof  in  any  such  investmts  as  are 
hinafter  authorised,  with  power  at  any  time  to  change  the 
investmt  thof  at  discron,  &  so  that  such  accumulons  &  income 
thof  shl  be  held  upon  the  same  trusts  as  the  origl  fund,  but  m^ 
trees  shl  nevs  have  power  in  their  absolute  discron  to  pay  or 
apply  such  accumulons  or  any  pt  thof  at  any  time  aftwds  durg 
the  life  of  the  sd  K.  to  him  or  for  his  benefit  as  if  the  same  had 
been  income  of  the  then  current  yr :  Provd  always  that  ia 
the  event  of  the  sd  K.  survivg  me  for  more  than  21  yrs  the 
accumulon  of  any  income  wch  may  be  withheld  from  him 
under  the  discronary  power  hinbfe  contd  shl  after  the  expiron 
of  such  21  yrs  cease,  &  the  income  so  withheld  shl  be  thence- 
forth pd  or  applied  by  my  trees  in  the  same  mner  as  if  the  sd 
K.  were  dead :  [Provd  always  &  it  is  my  earnest  wish  & 
reqt  that  my  trees  shl  in  the  exercise  of  the  discron  hinbfe 
given  to  them  act  accdg  to  what  they  may  consider  the  best 
inttfi  of  the  sd  E.,  &  not  withhold  the  sd  income  from  him 
unless  they  see  good  reason,  but  this  expression  of  my  wishes  is 
intd  merely  for  their  guidce  &  not  as  imposg  any  legal  obligon 
or  fetter  on  their  discron]." 


LI7B   INTKEE8TS.  7^9 

tbe  ad  E.  &  bia  wife  (if  any),  if  hU  chn  or  remoter  issue  for 
the  time  being  in  ezistce,  wbetber  minOTB  or  adults,  &  the 
other  psoDs  or  peon  for  the  time  being  entled  to  or  intled, 
irbether  absolutely,  contingently,  or  orwise,  in  tbe  sd  trust 
premes,  or  any  pt  tbof,  under  tbe  truate  brin  contd  to  take 
effect  after  the  dece  of  tbe  sd  K.,  in  aucb  proportions  &  mner 
as  my  trees  shl  in  their  absolute  &  uncontrolled  discron  from 
time  to  time  tbink  pper,  &  subjt  to  tbe  discronary  power 
lastly  hinbfe  contd,  shl,  dui^  such  remr  of  the  life  of  tbe  sd 
E.,  bold  tbe  sd  income  or  so  much  tbof  aa  sbl  not  be  applied 
under  such  diacronary  power.  Upon  tbe  trusts  Ss  for  the  ppioses 
upon  &  for  web  tbe  ed  income  wd  for  tbe  time  being  be  held 
if  the  sd  K.  were  then  dead. 

TU.  And  in  the  event  of  the  failure  or  determinon  dui^  the  Th*  Mme. 
life  of  tbe  sd  K.  of  the  IruBt  lastly  hinbfe  decld  in  his  favour  Sl^ort 
shl,  durg  the  remr  of  his  life,  pay  or  apply  all  or  aoy  pt  of 
the  sd  iiiconie  unto  or  for  the  psonal  support  or  benefit  of  the 
sd  K.  &  his  ^ife  &  issue  (if  auy)  for  the  time  being  id  existce, 
&  the  psoDS  or  peoo  for  the  time  being  intted  in  the  sd  trust 
premes  under  the  ulterior  trust  hinafter  decld,  or  aoy  of  such 
respive  objects  of  the  psent  discronary  trust  to  the  exclusion 
of  the  others  or  other  of  them,  iu  such  shares  &  mner  as  my 
trees  shl  from  time  to  time  in  their  absolute  dtscron  think 
pper.  &  subjt  to  such  discronary  trust  or  power  shl  hold  the 
sd  income  upon  this  trusts  upon  wch  the  same  wd  for  the  time 
being  be  held  if  the  sd  K.  were  then  dead. 

VIII.  And  after  the  failure  or  determinon  durg  the  life  of  Tnutof 
the  sd  K.  of  the  trust  hinbfe  decld  of  the   sd   income  in  his  a(,'g™^ 
favour  shl  durg  the  remr  of  his  life  hold  the  sd  income  upon  bnnt- 
the  trusts  St  for  the  pposes  upon  &  for  wch  the  same  wd  for  the  fto.,  where 
time  being  be  held  if  he  were  dead.  '''*  ^^ 

IX.  Pkovd  always,  &  I  declai-e  that  in  case  any  pson  to  Unot 
whom  a  life  intt  in  the  sd  trust  premes  is  hinbfe  given  shl  Pj?'*^*^ 
at  any  time  alienate  or  chge,  or  affect  to  alienate  or  clige,  ptoriso 
the  income  of  the  sd  tnist  premes  or  any  pt  thof,  or  in  case  detarmiu- 
by  reason  of  any  act  or  event  [ui',  his  [or  her]  bkptcy  or  any  tenancies 
other  event]  (whether  happeng  bfe  or  after  such  life  intt  shl  oJj'^nt- 
come  into  posson  or  bfe  or  after  my  dece  not  being  merely  a  niptcy 

(ii)  Ab  lo  tills  form,  see  above,  p.  472,  note  (a). 
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WILLS. 


Life  inte- 
rest to 
widow 
charged 
with 
mainten* 
ance  of 
children 


Precatory 
direction 
to  main- 
tain chil- 
dren. 


Tenancy 
in  com- 
mon to 
several 
for  life, 
with  trust 
of  capital 
for  last 
survivor. 


consent  to  the  exercise  of  the  power  of  advaDcemt  hrin  contd), 
the  sd  income  or  any  pt  thof  shl  or  but  for  this  provo  wd 
become  vested  in  or  charged  in  favour  of  some  other  pson  or 
psons  or  a  corporon,  then  the  trust  hinbfe  contd  for  paymt  of 
the  sd  income  to  such  pson  shl  iramedly  thrupon  cease  &;  become 
void  ;  if  ike  life  eate  is  not  to  he  protected  say, "  &  my  trees  shl 
durg  the  remr  of  his  [or  her]  life  hold  the  sd  income  upon  the 
trusts  &  for  the  pposes  upon  &  for  wch  the  same  wd  for  the 
time  being  be  held  if  he  [or  she]  were  dead  ; "  if  the  life  iwtt 
is  to  he  protected  say,  "  And  in  such  event  my  trees  may  durg 
the  remr  of  his  [or  her]  life,  &c.,  diacronary  trust  for  applicon 
of  income  for  henejit  of  life  tenant  &  his  family ,  <£c.,  as  in 
form  vl" 

X.  And  SHL  pay  the  income  (6)  of  the  sd  trust  premes  to 
my  sd  wife  durg  her  life,  &  so  that  durg  any  future  coverture 
the  same  shl  be  for  her  sept^e  use  witht  power  of  anticipon, 
but  subjt  to  the  obligon  of  maintaing  &  educatg  throut  such 
of  my  chin  as  shl  for  the  time  being  be  minors  &  shl  not  have 
been  married  [&  maintaing  such  of  my  daurs  as  shl  for  the 
time  being  be  adult  &  spinsters],  but  witht  liability  to  acct  so 
long  as  she  shl  maintain  &  educate  them  resply  to  the  satisfon 
of  my  trees. 

XI.  And  I  reqt  my  sd  wife,  but  not  so  as  to  impose  any  legal 
obligon  upon  her,  to  maintain  &  educate  such  of  my  chin  as 
shl  for  the  time  being  be  minors  &  unmarried,  &  to  make  pper 
annl  or  other  allowces  to  such  of  my  chin  as  shl  for  the  time 
being  have  attned  the  age  of  twenty-one  yrs  &  shl  in  her 
opinion  require  the  same. 

XII.  And  shl  pay  the  [net  rents,  profits,  &]  income  of  the 

sd  trust  premes  to , ,  & &  the  survors  of  them 

durg  their  respive  lives  in  eql  shares  as  tenants  in  common, 
&  subjt   thto,  shl   stand   [seised  &]   possed  of  the   sd    trust 

premes,  in  trust  for  the  last  survor  of  them  the  sd ^ , 

& &   the   [hrs],  exs,  ads  &   assns   of  such    last   survor 

absolutely. 


(a)  See  p.  473,  form  xxviii.,  for  the  full  form,  which  can  readily  be  adapted 
to  a  will. 

(J))  For  variations  for  real  estate  or  a  mixed  fund,  see  above,  p.  740, 
note  (r). 
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TRUSTS    FOR   CHILDREN    AND    ISSUE  (c). 

I.  In  TRUST  for  all,  or  such  one  or  more  exclusively  of  the  Trust  for 
others  or  other,  of  my  chin,  or  remoter  issue,  such  remoter  children 


issue  to  be  bora  &  take  vested  intts  within  21  yrs  after  the  ?r  remoter 

.  issue  as 

•death  of  my  sd  wife  (e),  at  such  age  or  time,  or  respive  ages  widow 
or  times,  if  more  than  one  in  such  shares  &  with  such  future  ^^^^.^P: 

*  point  (a). 

or  other  trusts  for  their  respive  benefit,  &  such  provons  for 
their  respive  advancemt,  eir  in  the  lifetime  of  my  sd  wife 
or  after  her  death,  &  mtce  &'educon,  at  the  discron  of  my 
trees  or  any  other  pson  or  psons,  &  in  such  mner  in  all  respts 
as  my  sd  wife  shl  from  time  to  time  by  any  deed  or  deeds, 
"*  revocable  or  irrevocable,  or  by  will  or  codl  appt  (/),  And  in 
DEFAULT  of  &  subjt  to  any  such  apptmt  as  afed,  &c. 

II.  In  TRUST  for  all,  or  such  one  or  more  exclusively  of  the  Trjist  for 

others  or  other,  of  the  chin  or  remoter  issue  of  the  sd ,  or  issue 

«uch  remoter  issue  to  be  born  &  take  vested  in tt  within  21  ?^*^?.^^* 

for  life  as 

jrs  after  his  death  [the  death  of  the  survor  of  the  sd he  shall 

A ']  (e),  at  such  age   or  time,  or  respive  ages  or  times,  if  *PP^"**' 

more  than  one  in   such   shares,  &  with  such  future   or  other  where  the 
trusts    for   their   benefit   &   such    provons    for   their  respive  ppweris 

given 

advancemt,  eir  in  the  lifetime  or  after  the  death  of  the  sd to  two 

£& ],  &  mtce  &  educon,  at  the  discron  of  my  trees  or  ^^^ 

and  the 
(tf)  See  p.  740,  note  (c).  survivor 

(<f)  As  to  the  frame  of  the  power  of  appointment,  see  pp.  474,  475,  notes.   (9)' 
For  a  power  excluding  a  child  taking  an  estate,  see  infra^  form  xxii. 

(O  For  real  estate  add  here,  "  for  such  estes  or  este,  intts  or  intt." 

(/)  If  the  widow's  life  interest  is  determinable  on  her  marrying  again,  add  if   Proviso 

«o  intended,  "  Provd  ALWAYS,  that  in  the  event  of  my  sd  wife  ^|*®^®  ^.^^ 
marrying  again,  the  power  lastly  hinbfe  contd  shl  thenceforth  interest 
cease  to  be  exerciseable,  but  witht  prejudice  to  any  previous  ^.^^^J"' 

€Xercise  thof  by  deed."      There  might  be  a  question  as  to  the  effect  of   on  her 
this  where  there  has  been  a  previous  revocable  appointment.    If  in  the  same   ni^rryi^g 
event  the  power  of  appointment  is  to  continue,  the  following  proviso  may  be  ^S*"^ 

added  if  desired  :  *'  Provd  ALWAYS  that  in  the  event  of  my  sd  wife 

marrying  again    the    power   lastly   hinbfe   contd   shl    not   be 

exercised  by  her  after  such  maiTe  so  as  to  diminish  the  share  to 

wch  any  child  of  mine  shl  at  the  date  of  such  apptmt  have 

become  entled  in  posson  in  default  of  apptmt."     Compare  form 

XXXII.,  p.  475. 

(^)  For  additions  to  this  power  where  the  interest  of  the  tenant  for  life  is 
determinable  on  bankruptcy,  &c.,  see  pp.  475,  538. 
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Trust  for 
children 
or  issue 
as  widow 
or  tenaut 
for  life 
shall  ap- 
point. 

Short 
form  (a). 

Trust  for 
children 
of  testa' 
tor  or 
another 
person  at 
21,  &c  (b). 

Trust  for 
testator*s 
children, 
sons  at  21, 
daughters 
at  21,  or 
marriage 
with  con- 
sent (e). 


Variations 
for  real 
estate  or 
a  mixed 
fund. 

As  to 
marriage 
with 
consent. 


any  other  peon  or  psons,  &  in  such  mner  in  all  respta  aft 
the  sd  shl  by  any  deed  or  deeds,  revocable  or  irre- 
vocable,  or  by  will  or  codl  appt,  And   in   default  of  & 

subjt  to  any  such  apptnit,  &c.,  [or,  as  the  sd & shl 

by  any  deed  or  deeds,  revocable  or  irrevocable,  jtly  appt,  &  in 
default  of  &  subjt  to  any  such  jt  apptmt  as  the  survor  of  them 

the  sd & shl  after  the  dece  of  the  one  first  dying, 

in  like  mner,  or  by  will  or  codl  appt.  And  IN  DEFAULT  of  &^ 
subjt  to  any  apptmt  under  the  respive  powers  lastly  hinbfe 
contd,  &c.]. 

III.  In  trust  for  all,  or  any,  to  the  exclusion  of  the  others  or 
other,  of  my  chin  or  remoter  issue,  [the  chin  or  remoter  issue  of 

the  sd ,]  if  more  than  one  in  such  shares,  &  in  such  mner 

in  all  respts  as  my  sd  wife  [as  the  sd ]  shl  by  deed  revocable 

or  iiTcvocable,  or  by  will  or  codl  appt,  And  in  default  of  & 
subjt  to  any  such  appmt,  &c. 

IV.  In  trust  for  all  or  any,  my  chin  or  child,  [the  chin  or 

child  of  the  sd ,]  who  being  a  son  or  sons  attu  (c)  the  age 

of  21  yrs,  or  being  a  daur  or  daurs  attn  that  age  or  marry  {d)r 
if  more  than  one  in  eql  shares. 

V.  In  trust  for  all  or  any  my  chin  or  child,  who,  being  a  son 
or  sons  attu  the  age  of  21  yi*s,  or  being  a  daur  or  daurs  attn  that 
age  or  marry  with  the  consent,  if  marrying  after  my  death,  of 
her  or  their  gdian  or  gdians  (d),  if  more  than  one  in  eql  shares. 

(a)  See  note  (^),  last  page. 

(()  This  form  should  not  be  used  where  the  parent  is  living  and  does  not 
take  a  life  interest ;  see  form  viii.  below  for  that  case.  In  the  case  of  the 
testator^s  children,  or  those  of  another  deeeased  person,  the  vesting  may  be 
postponed  till  any  later  age  than  twenty-one.  For  a  trust  for  the  children  of 
another  living  person  postponing  the  vesting  to  a  later  age,  as  far  as  the  law 
wiU  permit,  see  p.  748,  form  x. 

(<t)  This  wording  is  suitable  whether  the  children  are  all  under  age  or 
unmarried,  or  some  are  already  of  age  or  married ;   but  in  the  latter  case,  if 

thought  preferable,  say,  "  have  attned  or  shl  attn,  &c.,"  and  "  have 
married  or  shl  marry." 

(d)  For  real  estate  add  here,  "  their,  his,  or  her  hrs  &  assns,"  for  a 

mixed  fund  of  real  and  personal  estate,  **  their,  his,  or  her  hrs,  exs,  ads, 
&  assns,  resply."  The  addition  of  these  words,  though  common,  is  of  course 
not  essential,  even  in  the  case  of  real  estate  (see  the  Wills  Act,  s.  28). 

(e)  See  ante^  p.  741.  tJnder  a  trust  in  this  form  a  daughter,  although  marry- 
ing without  consent,  would,  if  she  afterwards  attains  twenty>one,  become 
entitled.  If  it  is  the  intention  that  a  daughter  so  marrying  should  be  absolutely 
excluded,  the  next  form  should  be  used. 
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vx  In  teust  for  all  or  any,  my  chin  or  child,  who,  being  a  T™^  for 
BOD  or  Bona,  attn  the  age  of  SI  yrs,  or  being  a  daur  or  daurs  attn  children 
that  age  or  marry  in  my  lifetime,  or  attn  that  age  after  my  5"'°^ff*' 
death  witht  havg  prevsly  married,  or  marry  afler  my  death  manyiug 
nnder  thatage  with  the  consent  of  her  or  their gdian  or  gdians  (/),  ^ith^u'?" 
if  more  thaa  one  in  eql  shares.  coiueDt. 

Til.  In  TBtJST  for  all,  or  any,  my  chin,  or  chid,  [the  chlo  or  Tnut  for 
child  of  the  sd ,3  (/),  if  more  than  one  in  eql  shares.  ^  ^^" 

vni.  In  tedst  for  all  or  any  the  chlo  or  child  of ,  who  shl  imme- 

be  Uvg  at  my  dece,  or  horn  at  any  time  aftwds  bfe  any  one  of  .^^^^  j.^^ 
such  chin  for  the  time  being  in  existce  attns  a  vested  intt  (k),  chiMren 
Se  who,  being  a  son  or  sons  attn  the  age  of  21  yrs,  or  being  a  living 
daur  or  daurs  attn  that  age  or  marry  (/),  if  more  than  one  in  1*"°" 
eql  shares.  do  life 

estate. 

(/)  See  note  (d)  last  page. 

(gy  This  (orm  is  adapted  to  the  case  where  the  children  are  all  adult,  other- 
wise form  IV.  ihouW  be  ased.  An  immediate  trust  in  this  form  for  the  children 
<■(  another  liring  penon  would  Include  only  those  living  at  the  death  of  the 
tpstatOT,  pTDvWcrt  Ihera  were  &T17  such  cbiWroTi  then  in  existence ;  but  if  the 

gift  is  in  remainder,  children  bom  after  the  testator's  death,  aud  beforu 
the  perioil  of  diBtribution,  would  share  r  see  Elph.  Introd.  U7. 

(/r)  In  the  case  of  a  trust  of  s  capital  Caud  far  the  children  who  attain  twenty-   Trust  For 
one,  jcc.  The  parent  being  living,  but  taking  no  life  interest,  the  period  for   uliildren 
ascertaining  the  class  is,  by  a  rule  of  convenience,  to  prevent  the  distribution    "hers 
being  kept  in  Bospense,  the  time  when  the  lirst  of  the  class  by  attaining  a   i>ar«nt 
vested  interest  becomes  entitleii  to  payment,  and  children  coming  into  eut  after   ,:,•  j„r^. 
thai  time  are  Excluded  (Elph.  lutroii.  448,  44fl)  ;  but  it  Is  better  to  express  this   ^st. 
(if  so  intended)  as  in  the  test.    Where  there  ii  a  trust  for  accumulation  the 
children  bom  during  the  continuance  of  that  trust  and  attaining  twenty-one, 
iM!.,  will  be  entitleii  ( IVnUnn  v.  Yuang,  28  Ch.  D.  4:iB).    But  the  rule  does  not 
apply  to  a  gift  of  income  only  (fis  ff>«,nrfA,37  Ch.  D.  266,  and  see  ite  flprf«i», 
28  Ch.  D.  523)  ;   nor  to  real  estate  given  specifleally  and  without  a  trust  for 
conversion,  Illack'nan  v.  Py»h,  [18S2]  3  Ch,  209.    The  trust  in  the  test  might 
be  extended  to  all  children  born  before  the  yasngeit  child  for  the  time  being 
in  etue  attains  a  vested  interest,  but  this  would  prevent  n  child  who  has  attained 
a  vested  interest  from  receiving  his  sliare  until  all  the  younger  children  have 
attained  veste-l  interests  or  the  death  of  the  parent.     If  it  is  desired  to  extend 
the  gift  to  all  children,  the  following  words  may  be  aulutiluted,  "  who  shi  be 
livg  at  my  dece,  or  born  at  any  time  aftwds  durg  the  life  of  the 

sd   or  after   his  dece,"      As   in   that  case  the   fund  will  not  be 

distributable  till  the  death  of  the  parent,  provision  should  be  made  lor  the 
payment  of  the  income  in  Ihe  meantime  to  the  children  who  have  attained 
vested  interests,  or  their  representatives,  or  for  the  benefit  of  the  minor 
children.  As  to  the  right  in  the  absence  of  e::press  provision  lo  the  income  of 
contingent  ftifta  of  i^idne.  see  37  SoL  J.  2(13,  281,  aud  of  legacies,  35  Sol.  J. 
1 4l>,  238,  and  of  real  estate  not  given  on  trust  for  conrersion,  Me  Averilt,  [1898] 
1  Ch.  &23. 
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'^f^  ^ojf        IX.  In  trust,  if  there  shl  be  but  one  child  of  the  ad , 

tenant  for    for  such  one  child  (b) :  AND  IF  there  shl  be  two  or  more  chin 
hfe  at  21,     ^f  ^y^^  gj ^  ^^^^^  jj^  TRUST  for  such  two  or  more  chin  in  eql 

fected  by     shares  :  Provd  always,  &  I  declare  that  if  there  shl  be  more 

J^Jl^'JJ,     than  one  child  of  the  sd ,  &  any  of  them  being  a  son  or 

«hip  and  sons  shl  die  under  the  age  of  21  yrs,  or  being  a  daur  or  daura 
clause  (a).  ^^^  ^^^  under  that  age  &  witht  havg  been  married,  then  as  well 
the  origl  share  intd  to  be  hby  provd  for  as  the  share  or  shares 
by  virtue  of  this  psnt  clause  or  prove  accrug  to  each  such  son 
or  daur  so  dying  as  afsd,  [or  so  much  thof  as  shl  not  have  been 
applied  or  disposed  of  for  the  advancemt  of  any  such  child  under 
the  power  for  that  ppose  hinafter  contd,]  shl  from  time  to  time 
go,  accrue,  &  belong  to  the  others  or  other  of  such  chin,  &  so 
far  as  circes  will  admit  shl  vest  in  them,  him,  or  her,  if  more 
than  one  in  eql  shares,  at  such  &  the  same  time  or  times  &  in 
such  &  the  same  mner  as  is  hinbfe  provd  concerng  their,  his,  or 
her  origl  shares  or  share ;  Provd  also,  &  I  further  declare  that 

if  there  shl  be  no  child  of  the  sd ,  or  if  there  shl  be  one  or 

more  such  child  or  chin,  but  such  child  if  only  one,  or  all  such 

chin  if  more  than  one,  shl  being  a  son  or  sons  die  under  the 

age  of  21  yrs,  or  being  a  daur  or  daurs  die  under  that  age  & 

witht  havg  been  married,  then  my  trees  shl  hold  the  same  tnist 

premes,  or  so  much  thof  as  shl   not   have   been   applied  or 

disposed  of  for  the  advancemt  of  any  such  child  or  chin  under 

the  afsd  power,  In  trust,  &c. 

Trust  for         x.  In  TRUST  for  all  or  any,  the  chin  or  child  of  the  sd  X.  who 

of  another    shI  be  living  at  my  death,  or  bom  at  any  time  aftwds,  &  who 

living         being  a  son  or  sons,  attn  the  age  of  25  yi"s  bfe  the  expiron  of 

person,  ®  o  j  r 

post-  21  yrs  from  the  death  of  the  survor  of  me  &  the  sd  X.,  or  being 

▼estine  to    *  ^^"^  ^^  daurs,  attn  the  age  of  25  yrs  or  marry  hfe  the  expiron 
25.  of  such  21  yrs,  or  (whether  sons  or  daurs)  shl  be  livg  at  the 

expiron  of  such  21  yrs  (o),  if  more  than  one  in  eql  shares. 


(a)  This  form  of  trust,  which  was  formerly  common,  is  now  seldom  used, 
being  superseded  in  practice  by  form  I  v.  abovei  but  it  may  occasionally  be 
found  useful. 

Variations  (ft)  For  real  estate,  add  here,   "  his  or  her  hrs  &  assns,"  for  a  mixed 

cstateor  ^^^  ^^  realty  and  personalty,  *'  his   or   her  hrs,   exs,   ads,   &   assnS 

a  mixed  resply  ; "  and  make  corresponding  alterations  in  the  rest  of  the  form, 

fund.  ^^^  j^g  this  gift  is  extended  to  children  bom  after  the  testator's  death,  it  is 

As  to  restricted  so  as  to  keep  within  the  rule  against  perpetuities.    In  the  absence  of 

rule 


TRUSTS   FOR   CHILDREN   AND   ISSUE.  749 

XI.  Provd  always,  &  I  declare  that  if  any  grandson  of  mine  Clause 
shl  or  wd  if  livg,  attn  the  age  of  25  yrs  bfe  the  expiron  of  21  poning 
yrs,  computed  from  the  time  of  the  dece  of  the  last  survor  of  my  nesting  of 
chin  &  more  remote  issue  (if  any)  livg  at  my  death,  then  the  sons' 
vestg  of  the  share  of  each  such  grandson  in  the  sd  trust  premes  ^^^ 

shl  be  postponed  until  the  attnmt  by  such  grandson  of  the  age  of  25,  if 
J.  ^  .  not  too 

of  2o  y ra.  remote  (J). 

XIL  In  trust  for  all  or  any,  my  chin  or  child,  who  shl  be  Trust  for 
livg  at  my  dece,  &  being  a  son  or  sons  attn  the  age  of  21  yrs,  ^^^^^^ 
or  die  under  that  age  leavg  issue,  or  being  a  daur  or  daurs  attn  at  21,  &c.^ 

such  an  express  restriction,  the  rule  appears  to  be  that  where  the  share  of  each   against 
person  is  ascertained,  the  gifts  to  those  who  happen  to  be  within  the  limits  of  i>erpetui- 
the  rule  against  perpetuities  may  be  good  as  to  them  (r^^rd  being  had  to  the   ^^^ 
actual  state  of  the  family  at  the  testator's  death),  though  the  gifts  be  invalid  as 
to  the  others  who  are  beyond  that  limit,  because  the  number  and  amount  of  the 
shares  are  ascertained  at  the  proper  period  and  within  the  proper  limit  of  time 
QWilkinson  v.  Dunean^  30  Beay.  Ill,  followed  in  Von  BrocMorff  v.  MeUoolm, 
30  Ch.  D.  172  ;  and  see  Be  Coppard,  35  Ch.  D.  360)  ;  but  that  where  the  vice 
of  remoteness,  may  possibly  {(according  to  the  state  of  facts  existing  at  the 
testator  s  death)  affect  an  unascertained  number  of  members  of  the  class,  so  as 
to  affect  the  class  as  a  whole,  it  invalidates  the  whole  gift  (^Pearks  v.  Moteley^ 
5  App.  Cas.  714  ;  Be  uVervin,  [1891]  3  Ch.  197). 

If  the  parent  does  not  take  a  life  interest  this  trust  may  be  restricted,  as  in 
form  Yiii.,  to  children  bom  before  any  child  (or  if  preferred  before  the  youngest 
child  for  the  time  being  in  esse)  attains  a  vested  interest.  For  variations  for 
real  estate  or  a  mixed  fund,  see  last  page. 

(iQ  See  last  note.  In  cases  where  the  vesting  of  the  shares  of  the 
children  of  any  person  other  than  the  testator  is  postponed  tiU  after  the 
age  of   twenty-one,  it  may  sometimes  be  convenient   to  define  the  terms 

"  majority,"  and  "  minority,"  &C.,  as  in  the  following  form,  and  to 
use  the  phrase,  ''  chln  or  child  attaing  majority,"  instead  of  "  chin 
or  child  who  being  a  son,  &C."  ;  but  considerable  care  is  necessary  in 
the  use  of  definitions  giving  to  words  a  sense  different  from  their  ordiUary 
meaning. 

''  I  DECLARE  that  the  expression,  ^  majority,'  as  used  in  this  Special 
my  will,  when  applied  to  a  male  bom  in  my  lifetime  shl  mean  Qf^ij^^"^ 
his  attaing  the  age  of  twenty-five  yrs,  &  when  applied  to  a  rityand 
male  born  after  my  death  shl  mean  his  attaing  the  age  of  ""^^^^'^^y-^ 
twenty-one  yrs,  &  when   applied    to   a  female   bom   in  my 
lifetime  shl  mean  her  attaing  the   age  of  twenty-five  yrs  or 
marrg,  &  when  applied  to  a  female  born  after  my  death  shl 
mean  her  attaing  the  age  of  twenty-one  yrs  or  marrg.    And 
that  the  expressions  *  minority '   &   '  minor/   as   used  in  this 
my  will,  shall  have  a  meang  correspondg   to  the  expression 
*  majority.' " 
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inclvdiBg 

thoae 

dying  in 

hiBlffe- 

time 

leaying 

tsBDe  (a). 


The  same 
lor  chil- 
dren of 
Another 
I>er8on  (c). 

Mode  of 
oroTidinff 
for  «  child 
fHredeceas- 
ing  the 
testator 


that  age  or  marry,  &  any  child  or  chin  of  mine  who  may  have 
died  in  my  lifetime  (whether  bfe  or  after  the  date  of  this  my 
will)  leavg  issue  livg  at  my  death  (6),  if  more  than  one  in  eql 
shares,  &  so  that  the  share  hby  expd  to  be  given  to  any  such 
deced  child  as  afsd  shl  vest  in  his  or  her  repves  as  pt  of  his  or 
her  psonal  este  in  the  same  mner  as  the  same  wd  have  done  if 
be  or  she  had  survived  me  &  died  immedly  after  me,  havg 
attned  a  vested  intt 

XIII.  In  trust  for  all  or  any,  the  chin  or  child  of  the  sd  X., 
who  shl  be  livg  at  my  dece  or  born  aftwds  &  being  a  son  or 
sons,  attn  the  age  of  21  yrs  or  die  under  that  age  leavg  issue, 


iaeue. 


Variations 
for  real 
estate  or 
a  mixed 
fund. 


(a)  This  form  operates  according  to  the  33rd  section  of  the  Wills  Act  in 
making  the  share  of  a  child  dying  before  the  testator  leaving  issue  part  of  hii 
or  her  estate.  Without  this  express  provision  such  a  child  would  be  exdoded, 
as  the  33rd  section  of  the  WiUs  Act  is  prevented  from  applying  to  gifts  to  t 
class  by  the  rule  of  construction  that  such  a  gift  includes  only  thoee  memben 
of  the  class  who  survive  the  testator  CIve  v.  ICing^  16  Beav.  53  ;  Jtti  ffaiaiam, 
[1897]  2  Ch.  39),  even  though  the  class  should  in  fact  consist  of  bat  one 
individual  {Rs  Harvey,  [1893]  1  Ch.  667).  The  words  declaratory  of  the 
intention  that  the  share  of  a  deceased  child  shall  go  to  his  or  her  representatives 
shoald  be  inserted  though  they  appear  to  be  unnecessary  having  regard  to  the 
WiUs  Act,  Sw  33.  The  vesting  in  this  case  may  of  course  be  postponed  to  any 
later  age  than  twenty-one :  see  above  p.  746,  note  (b)  ;  but  it  may  be  proper 
that  such  restriction  should  not  apply  to  deceased  children.  As  the  effect  of 
the  clause  in  the  text  is  to  make  the  share  of  a  deceased  child  part  of  his  estate 
£0  as  to  be  subject  to  his  debts  (see  p.  709,  note),  and  so  as  possibly  in  the  case 

a  daughter  to  carry  her  share  to  her  husband,  it  may  be  better  to  provide 
this  case  by  giving  the  share  of  a  deceased  child  to  the  issue  as  in  form 
2VII.  It  is  also  generally  better  and  more  convenient  to  provide  for  the  event 
of  a  child  predeceasing  the  testator  leaving  issue,  by  a  separate  clause,  as  in 
forms  XV.  and  XX,  It  may  be  added  that  the  numerous  reported  instances  of 
miscarriage  on  the  part  of  testators  in  the  endeavour  to  provide  for  the  issue 
of  children  predeceasing  them  (in  many  of  which  the  adherence  to  the  strict 
letter  of  the  will  or  the  application  of  technical  rules  of  construction  has 
defeated  the  evident  and  plainly  expressed  intention  of  the  testator)  show 
the  need  for  considerable  care  on  the  part  of  the  draftsman  in  framing  such 
dispositions. 

(J)  For  real  estate  add  here,  "their,  his,    or  her    hrs,  &  assns," 

and  afterwanls  say,  "  shl  devolve  upon  &  vest  in  his  or  her  hrs 
or  devisees  as  part  of  his  or  her  real  esbe."  For  a  mixed  fund  of 
real  and  personal  estate,  add  here,  "  their,  his,  or  her  hrs,  exs,  ads, 
&  assns,  resply,"  and  afterwards  say,  "  shl  devolve  upon  &  vest 
in  his  or  her  hrs,  devisees,  exs  or  ads,  resply  as  pt  of  his  or 
her  real  &  psonal  este." 

(r)  As  to  the  necessity  for  an  express  gift  in  this  case  of  the  share  of  a 
deceased  child  to  his  or  her  representatives  so  as  to  prevent  lapse,  the  case 
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ar  being  a  daur  or  daure  attain  that  age  or  marry,  &  any  child 
or  chin  of  the  sd  X.  who  may  have  died  in  my  lifetime,  &c., 
<18  in  last  form, 

XIV.  In  trust  for  all,  or  any,  the  chin  or  child  of  the  sd  X.,  Trust  for 
who  fihl  be  livg  at  my  dece  or  born  at  any  time  aftwds,  &  who  of  another 
«hl  be  livg  at  the  expiron  of  21  yrs  from  the  death  of  the  sur-  lining 
vor  of  me  &  the  sd  X.,  or  shl  within  such  21  yrs  attn  the  age  who  attain 
of  25  yra  or  die  under  that  age  leavg  issue,  &  any  child  or  ^^^^?'* 
•chin  of  the  sd  X.  who  may  have  died  in  my  lifetime  (whether  dying 
bfe  or  after  the  date  of  this  my  will),  leavg  issue  livg  at  my  ^gtetor^® 
•dece,  if  more  than  one  in  eql  shares,  &  so  that  the  share  hby  leaving 
expd  to  be  given  to  any  such  deced  child  as  afsd,  shl  vest  in  ***"* 

his  or  her  repves,  as  pt  of  his  or  her  psonal  este,  in  the  same 
mner  as  if  he  or  she  had  survived  me  &  died  immedly  after  me, 
havg  attned  a  vested  intt  as  afsd. 

XV.  Provd  always  &  I  declai-e  that  if  any  child  of  mine  [of  Proviso 

the  sd ]  shl  have  died  in  my  lifetime  (whether  bfe  or  after  Sare*of 

the  date  of  this  my  will),  leavg  issue  livg  at  my  death,  the  child  yre- 
«hare  in  the  sd  residy  este  &  trust  premes  wch  such  child  wd  tester  to 
have  taken  if  he  or  she  had  survived  me  [&  attned  a  vested  ^^  "P"" 

scntativfifl 

intt]  shl  be  held  in  trust  for  his  or  her  psonal  repves,  as  pt  of  («). 
his  or  her  psonal  este. 

XVI.  Genl  devise  &  beqt  of  real  &  psonal  este  to  A.    And  1  Clause 
DECLARE  that  in  the  event  of  the  sd  A.  dying  in  my  lifetime,  J^"^?* 
whether  leavg  issue  or  not,  the  devise  &  beqt  of  my  residy  ^tof 
real  &  psonal  este  hinbfe  made  in  his  favour  shl  not  lapse,  real  and 
but  that  such  residy  este  shl  in  that  event  devolve  upon  &  personal 
vest  in  his  hrs,  exs,  ads,  or  devisees  resply,  accdg  to  the  nature 

of  the  ppty,  as  pt  of  his  real  &  psonal  este  resply,  in  the  same 
xaner  as  if  he  had  survived  me  &  died  immedly  after  me. 

XVIL  In  trust  for  all  or  any,  my  chin  or  child  livg  at  my  Trust  for 
-death,  &  the  chin  or  child  then  livg  of  any  then  deced  child  of  ^^ren* 

mot  being  within  the  83rd  section  of  the  WiUs  Act,  see  In  re  Coleman^  4 
Ch.  D.  165.  This  form  is  not  to  be  used  where  the  parent  is  living  but  does 
mot  take  a  life  interest.  In  that  case  the  form  should  be  modified  as  above, 
p.  747,  form  Vlll. 

(rf)  See  the  last  note,  and  above,  p.  748,  note  (c).  For  variations  for  real 
estate  or  a  mixed  fund,  see  above,  note  (&). 

(jg)  See  last  page,  note  (0). 

t/)  See  p.  750,  note.  This  clause  differs  from  the  last  in  providing  against 
lapse,  whether  the  devisee  leaves  issue  or  not. 
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and  chil- 
dren of 
deceased 
children, 
at  21, 
&c  (a). 


Immediate 
tnist  for 
children 
of  another 
person  and 
children  of 
deceased 
children, 
at  21,  &c 

Trastfor 
children 
whosQT^ 
YiYe 
tenant 
for  lifo, 
and  chil- 
dren of 


mine,  who  being  male  attn  the  age  of  21  yrs  (b)  or  being 
female  attn  that  age  or  marry  {c),  if  more  than  one  as  tenantft 
in  common  in  eql  shares,  but  so  that  the  chin  of  any  deced 
child  of  mine  shl  take  eqlly  betn  them  as  tenants  in  conimoii(c{), 
only  the  share  wch  their  parent  wd  have  taken  had  he  or  she 
survived  me  &  attned  a  veste<l  intt  (e). 

xviii.  In  trust  for  all  or  any,  the  chin  or  child  livg  at  my 

death  of ,  &  the  chin  or  child  then  livg  of  any  then  deced 

child  of  bis,  who  being  male  attn  the  age  of  21  yrs  {b),  or  being 
female  attn  that  age  or  marry  (c),  if  more  than  one  in  eql 
shares,  but  so  that  the  chin  of  any  deced  child  of  his  shl  take 
eqlly  betn  them  only  the  share  wch  their  parent  wd  have  taken 
had  he  or  she  survived  me  &  attned  a  vested  intt 

XIX.  In  trust  for  all  or  any,  my  chin  or  child,  [the  cbln  or 

child  of  the  sd J  livg  at  the  death  of  the  survor  of  myself 

&  my  sd  wife  [of  the  sd & ]  &  the  chin  or  child  then 

livg  of  any  then  deced  child  of  mine  [of  the  sd 2  ^^^  ^"^K 

male  attn  the  age  of  21  yrs  (&),  or  being  female  attn  that  age 


As  to  rale 
against 
perpetni* 
ties. 


As  to 
giTing 
share  of 
deceased 
child  to 
iaaue. 


(m)  See  the  form  of  a  separate  clause  substituting  issue  of  deceased  children 
below,  form  xz.  The  resting  in  this  case  both  as  to  children  and  grandchildren 
can  be  postponed  to  a  later  age  than  twenty-one,  as  the  objects  must  be  ta  ette 
at  the  testator *s  death.  In  trusts  of  this  kind  the  rule  against  perpetnitie 
should  be  carefully  borne  in  mind  ;  and  gifts  to  remote  issue  of  the  testator,  or 
to  the  iBBue  of  a  stranger,  especially  if  the  vesting  is  postponed  to  a  later  sge 
than  twenty -one,  must  be  restrictcxi  accordingly ;  see  Be  Dawson,  39  Ch.  D. 
155  ;  Be  mkiUen,  W.  N.  1890,  45  ;  62  L.  T.  391. 

(&)  If  it  be  desired,  for  the  sake  of  consistency,  to  prevent  the  exclusion  of  a 
son  who  survives  the  testator  and  afterwards  dies  under  age,  leaving  issue,  add 

here,  ''  or  die  under  that  age  leavg  issue." 

(e)  For  variations  for  real  estate  or  a  mixed  fund,  see  above,  p.  750^ 
iiote(i). 

(<0  Care  should  be  taken  to  insert  words  of  severance  as  to  the  shares  both 
of  the  testator's  children  and  of  the  children  of  a  deceased  child,  to  create  a 
tenancy  in  common  in  both  cases  instead  of  a  joint  tenancy ;  see  Be  Tatei, 
[1891]  3  Ch.  63. 

(e)  This  is  the  proper  way  of  describing  the  share  of  a  child  dying 
before  the  testator.    See  Hunter  v.  Cheshire,  L.  B.  8  Ch.  751.    The  expression 

*'  the  parents'  share  "  is  incorrect :  see  Be  Smith's  Trusts,  5  Ch.  D.  497,  n.  -, 
West  V.  Orr,  8  Ch.  D.  60.  It  is  conceived  that  a  trust  in  the  above  form  would 
obviate  the  difficulty  raised  in  Bs  Chinery,  39  Ch.  D.  614,  and  Be  Musiher,  43 
Ch.  D,  669,  where  (under  the  terms  of  the  particular  will)  a  child  of  a  child 
who  died  before  the  date  of  the  will  was  excluded. 

(/)  For  a  proviso  substituting  issue,  see  form  xx.  The  vesting  can  be 
postponed  to  a  later  age. 
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or  many  (A),  if  more  than  one  in  eql  shares,  but  so  that,  &c.,  deceased 
<i8  in  last  form,  niutatia  mutaTidis,  at  21,  &c. 

XX.  Provd  always,  &  I  declare  that  if  any  child  of  mine  shl  ^^' 
have  died  in  my  lifetime  (whether  bfe  or  after  the  date  of  this  gubsti- 
my  will)  leavg  issue  livg  at  my  death,  such  issue  being  male  &  tutinff 
attaing  the  age  of  21  }nrs,  or  being  female  &  attaing  that  age  child  of 
or  marryg,  shl  take  by  substiton,  if  more  than  one  in  eql  shares,  ^^^^^. 
the  share  in  the  trust  premes  wch  such  deced  child  of  mine  wd  mg  him 
have  taken  under  the  trusts  in  that  behalf  hinbfe  decld  had  he  ^  '^' 

or  she  survived  me  &  attned  a  vested  intt  (A;),  [but  so  that  no 
issue  remoter  than  a  child  of  such  deced  child  shl  take,  except 
in  the  case  of  the  death  iii  my  lifetime  of  his,  her,  or  their 
parent,  &  in  the  place  of  such  parent  (i)]. 

XXI.  Provd  always,  &  I  declare  that  if  any  child  of  the  sd  Prp^o 

.       .  .  .  substi- 

X.  shl  have  died  in  my  lifetime,  or  in  the  lifetime  of  the  sd  X.  tuting 

(^)  This  form  of  trust  making  the  interests  of  the  childen  dependent  on    As  to 
their  being  alive  at  the  time  of  the  trust  in  their  favour  taking  effect  in    trust  in 
poBsession  (though  the  draftsman  is  frequently  instructed  to  adopt  it)  is  not  in   j^?^'^^^**®'' 
general  so  convenient  or  expedient  as  the  common  form  giving  children  who   tintrent 
attain  twenty-one,  &.C.,  vested  interests,  whether  they  survive  the  tenant  or   on  sur- 
tenants  for  life  or  not ;  and  a  series  of  trusts  of  this  description  making  the   vivorship. 
interests  of  the  remaindermen  contingent  in  each  case,  on  survivorship,  is  often 
very  troublesome  to  frame. 

There  is  also  sometimes  a  risk  of  miscarriage  in  the  case  of  a  trust  making  Rule 
the  interests  of  the  remaindermen  contingent  on  their  surviving  the  period  of  Ag&inst  ^ 
distribution  ;  thus  in  the  case  of  a  trust  for  A.  for  life  with  remainder  to  anv  P^T^tui- 
wife  whom  he  may  marry  for  life,  a  gift  in  remainder  to  the  children  of  A.,  who 
may  be  living  at  the  death  of  th€  survivor  of  him  and  his  wife,  is  too  remote,  as 
the  wife  may  not  be  bom  till  after  the  testator*s  death  ;  see  Be  Harvey^  39 
Gh.  D.  289.  So  also,  although  life  interests  may  be  given  to  persons  unborn  at 
the  testator's  death,  if  they  must  necessarily  come  into  esse  within  the  limits  of 
time  imposed  by  the  rule  (e.^.,  to  the  issue  of  a  person  living  at  the  testator's 
death),  care  must  be  taken  that  the  remainders  following  on  such  life  interests 
to  anbom  persons  are  not  too  remote  ;  thus  if  the  ultimate  trust  of  the  fund,  or 
a  power  of  appointment  over  it,  were  limited  to  the  last  survivor  of  such 
unborn  tenants  for  life,  this  would  be  bad,  as  the  ultimate  limitation  might 
remain  in  contingency  beyond  the  perpetuity  limits,  and  is  not  saved  from 
failure  by  the  circumstance  that  the  ultimate  taker  must  be  one  of  certain 
persons  who  are  ascertained  within  those  limits,  and  could  join  in  alienating 
the  property  ;  Be  Hargreaves^  4^  Ch.  D.  401,  overruling  Avem  v.  Lloyd^  L.  R. 

£q.  383.    As  to  perpetuity  in  appointments  and  as  to  limitations  of  real  estate 
after  limitations  to  unborn  persons  for  life,  see  ante^  Vol.  I.,  p.  69,  note. 

(JCy  See  p.  762,  note  (<?). 

(f)  This  form  can  readily  be  adapted  to  the  case  of  an  immediate  gift  to  the 
children  of  another  person. 

(A>  See  p.  752,  note  (c). 

(T)  The  part  here  bracketed  may  generally  be  omitted. 
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leavg  issue  livg  at  the  death  of  the  survor  of  myself  &  the  sd 
X.,  such  issue  being  male  &  attaiog  the  age  of  21  yrs,  or  being 
female  &  attaing  that  age  or  marrying,  sbl  take  by  subetiton 
if  more  than  one  in  eql  shares,  the  share  in  the  sd  trust  premes 
wch  such  deced  child  of  the  sd  X.  wd  have  taken  under  the 
trusts  in  that  behalf  hinbfe  decld  had  he  or  she  survived  me  & 
the  sd  X.,  &  attned  a  vested  intt  [but  no  remoter  issue  than  a 
child  of  such  deced  child  shl  take,  except  in  the  case  of  the 
death  of  bis,  her,  or  their  parent  bfe  the  death  of  the  survor  of 
myself  &  the  sd  X.,  &  in  the  place  of  such  parent  (a)}. 

XXII.  In  trust  for  all,  or  such  one  or  more  exclusively  of 
the  othei*s  or  other,  of  the  chin  or  remoter  issue  of  the  sd, 
tenant  for  life,  (such  remoter  issue  to  be  born  &  take  vested 
intts  within  2  J   yrs  after  the  death  of  the  survor  of  myself  & 

the  sd  ,)  other  than  (6)  &  except  the  first  or  only  son,  or 

any  other  son  or  sons,  who  bfe  his  or  their  resply  attaing  the 
age  of  21  yrs  shl  become  [indefeasibly  (c)]  entled,  or  any  daur 
or  daurs,  who  bfe  her  or  their  resply  attaing  that  age  or  many-, 
ing  shl  become  indefeasibly  (c)  entled  to  the  first  este  in  tail 
[male  or  in  tail],  eir  in  posson  or  remr,  under  an  indre,  dated, 
&c.,  or,  "  the  will  of,  &c.,"  at  such  age  or  time,  &c.,  as  in  form 
II.,  p.  745.     And  in  default  of  &  subjt  to  any  such  apptmt  in 

trust  for  all  or  any  the  chin  or  child  of  the  sd  ,  other  than 

&  except  as  afed,  who  being  a  son,  &c.,  a«  in  form  iv.,  p.  746: 
And  if  there  shl  be  no  child,  other  than  &  except  as  a&d,  of  the 

sd ,  who  being  a  son  shl  attn  the  age  of  21  yrs,  or  being  a 

daur  shl  attn  that  age  or  marry,  then  in  tiust  for  such  one  or 

more  of  the  sd  excepted  {d)  chin  of  the  sd ,  as  being  a  son 

or  sons  attn,  &c.,  cw  in  form,  iv.  (e), 

xxiil.  In  trust  for  all  or  any  my  chin  or  child,  who  being  a 
son  or  sons  attn  the  age  of  21  yrs,  or  being  a  daur  or  daurs  attn 


(a)  The  part  here  bracketed  may  generaUy  be  omitted, 

(h)  For  variations  where  a  child  succeeding  to  a  peerage  or  baronetcy  or  a 
Scotch  entail  is  to  be  excluded,  see  p.  476,  and  where  there  is  a  shifting  clanse, 
p.  694,  note. 

(<?)  See  above,  p.  476,  note  (c). 

(jot)  When    the    son    succeeding    to    a    peerage,    &c.,    is    excluded,   saj, 

"  excepted  son  or  sons  of  the  sd  as  shl  attn  the  age  of 

21  yrs,  if  more  than  one  in  eql  shares." 

(e)  This  form  is  so  framed  as  to  avoid  the  question  raised  in  Locke  v. 
Dunloj),  39  Ch.  D.  387. 
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that  age  or  marry,  &  if  more  than  one  in  eql  shares,  except  that  double 
the  eldest,  or  only,  such  son  shl  take  a  double  share  [or,  except  given  to 
that  each  son  shl  take  double  the  share  of  each  daur],  rpr,  but  *^®  eldest 

■■'  *■     '  son  or 

so  that  the  share  of  my  son  ,  in  case  he  attns  the  age  of  every  »oh, 

21  yrs,  shl  not  be  less  [more]  than   £ ,  exclusive   of  any  mum"or  * 

accumulons  wch  may  be  added  thto  durg  his  minority],  maximum 

XXIV.  Upon  trust  to  pay  or  transfer  the  sum  of  £ ,  or  giyen  to 

stks,  funds^  or  sees  of  equivalent  value  to  my  son in  case  ^^®  ®^"- 

&  when  he  attns  the  age  of  21  yrs,  &  to  pay  or  transfer  the  (^™hil- 

sum  of  £ ,  or  stks,  funds,  or  sees  of  equivalent  value  to  dren  un- 

my  daur ,  in  case,  &  when  she  attns  that  age  or  marries,  ^"*  ^' 

&  as  to  all  the  residue  of  the  sd  trust  premes  in  trust,  &c.,/or 

aU  the  chin,  "  includg  the  sd & ,"  at  21,  &c.,  form  iv. 

XXV.  Provd  always,  &  I  declare  that  no  child  of  mine  [of  Hotchpot 

the  sd ^],  who  [or  whose  issue]  shl  take  any  pt  of  the  sd  ^*^^ 

trust  premes  under  any  apptmt  by  virtue  of  the  power  [eir  of 

the  powers]  hinbfe  contd,  shl  in  default  of  apptmt  to  the  contraiy 
be  entled  to  any  share  of  the  unappted  pt  thof  witht  bringg  the 
share  or  shares  or  intt  appted  to  him  of  her  [or  to  his  or  her 
issue]  into  hotchpot,  &  acctg  for  the  same  accdly  (g). 

XXVI.  Provd  that  any  share  appted  to  a  child  [or  his  or  her  The  like. 
issue]  under  the  power  hinbfe  contd  shl  in  default  of  apptmt  Short 
to  the  contrary  be  brought  into  hotchpot  by  such  child  in  the 
divon  of  the  unappted  pt  of  the  sd  trust  premes. 

XXVII.  Provd  always  that  if  any  daur  of  mine  wd  but  for  Provino 
this  psnt  provo  become  entled  [eir  by  apptmt,  or  in  default  of  tota"*^  *°^ 
apptmt,  or  ptly  in  one  way  &  ptly  in  the  other],  to  any  share  amount  of 
or  shares  in  the  sd  trust  premes  wch  [eir  alone  or  togr   with  daughters. 

(/*)  Where  the  children  of  a  child  dying  before  the  testator  take  his  share  by   Variations 

substitution,  say,  "that  no  child  of  mine  [of  the  sd 2  who  or  "^^^^^^^ 

whose  issue,  &  that  no  grandchild  of  mine  [of  the  sd  ^], 

who  or  whose  parent  shl  take,  &c.,"  as  in  the  text,  "  witht  bringg 
the  share  or  shares  or  iutt  appted  to  him  or  her  or  his  or  her 

parent  or  issue  into  hotchpot,  &C.''  Wliere  the  representatives  of  a 
child  dying  before  the  testator  take  his  share  by  substitution,  say,  "  that  if 

any  child  of  mine  [of  the  sd  2  shl  take,  &a,"  "  neir  such 

child  nor  his  or  her  repves  shl  in  default,  &c.,"  "iott  appted  to 
such  child  into  hotchpot,  &c." 

Qf^  For  an  addition  to  the  hotchpot  clause  providing  for  the  valuation  of  the 
trust  property  or  any  appointed  interest  therein,  see  form  xzxi. 
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the  share  or  Bhares  to  wch  she  shI  become  entled  by  apptmt, 
or  in  default  of  apptmt,  or  ptly  in  one  way  &  ptly  in  the  other, 
in  the  ppty  subjt  to  the  trusts  of  my   marre  settlemt,  dated, 

&c.],  ahl  exceed  in  value  the  sum  of  £ then  UDlesa  the 

coDtraiy  sbl  be  directed  in  any  apptmt  under  the  power  hiobfe 
contd,  she  shl  not  be  entled  to  a  larger  share  in  my  residuary 

este  than  the  sum  of  £ ,  [or  such  smaller  sum  as  shl  togr 

with  her  share  or  shares  in  the  ppty  subjt  to  the  trusts  of  the 

sd  settlemt  make  up  the  sd  sum  of  £ ]  with  intt  on  the  ad 

sum  of  £ ,  [or  such  smaller  sum  as  afsd,]  at  the  rate  of 

p  c.  p.a.,  from  the  death  of  the  survor  of  myself  k  my 

sd  wife,  [&  the  residue  of  her  share  or  shares  in  the  sd  tnisl 
premes  shl  be  applied  &  disposed  of  as  if  such  daur  had  died 
bfe  me  witht  leavg  issue]  (a). 

XXVIII.  Provd  always,  &  I  declare  that  the  share  or  aliaraa 
(if  any)  of  the  trust  funds  or  ppty  comprd  io  or  subjt  to  the 
trusts  of  an  indre  of  settlemt,  dated,  &c.,  made  on  my  mure, 
to  which  any  child  of  mine  [or  the  issue  of  such  child,  or  any  of 
such  issue,]  shl  become  entled  by  apptmt,  or  in  default  of 
apptmt,  shl,  [in  default  of  apptmt  to  the  contrary  made  by  m; 
sd  wife  after  my  death]  after  deductg  all  duties  payable  on  my 
death  or  that  of  my  wife  io  respt  of  such  share  or  shares  be 
brought  into  acct  in  the  way  of  hotchpot  as  agst  such  child  [or 
his  or  her  issue]  in  the  divon  of  the  sd  trust  premes  represeutg 
my  residy  este,  in  the  same  mner  as  if  the  same  formed  pt 
of  such  residy  este  to  the  intent  that  in  the  genl  divon  of  my 
este,  &  the  trust  ppty  comprd  in  the  sd  settlemt,  there  shl  be 
an  equality  betn  my  chin,  [except  that  tbe  shares  of  my  sons 
shl  be  double  those  of  my  daurs  as  afsd]  (b),  &  I  direct  that  any 


levies  bj 
pnrtionH 


(a)  It  should  be  provided  in  this  case  (aa  in  form  xsill.),  whether  accnnioli- 
tiona  during  minorit7  are  to  go  in  inct«aae  ot  tbe  total  amount  of  tbe  daoghtcn' 
Bhares,  or  to  accrue  to  the  other  childreo. 

(b)  Por  a  clanee  in  a  settlement  directing  that  a  tegacj  shall  not  be  deemed 
to  ibe  in  aatlBfactiou  of  a  portion,  see  anfe,  p.  G5I.  It  must  be  bome  in  mind 
that  where  a  parent  or  person  in  li/eo  parentu  gives  a  legacy  to  a  child  and 
afterwards  advances  the  legatee  by  way  of  portion,  the  presamption  of  equity, 
which  leans  strongly  against  double  portions,  is  that  the  portion  waa  intended 
SB  n  aatisfaction  of  the  legacy  for  the  whole  or  in  part  according  to  value ;  and 
on  the  other  band,  a  legacy  given  by  a  parent  or  penon  in  leeo  parimtii  Id  a 
child,  win  be  preanuied  to  be  a  satiafoction  complete  or  pro  tamte  of  a  portion 
previously  accured  to  the  legatee  by  the  testator.  As  to  what  is  sufficient  to 
rebut  these  prcflumptiona  and  generally  on  this  aubject,  see  W.  ft  T.  L.  Caa.  Bq., 
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&  every  question  whether  as  to  the  values  or  orwise  wch  may 

arise    resptg    the    mode  of   givg  effect   to  the  provon  aa  to 

hotchpot  hinbfe  contd,  shl  be  determined  by   my  trees  so  as 

conclusively  to  bind  all  persons  intted  under  this  my  will. 

XXIX.  Provd  always  &  I  declare  that  all  sums  of  moy  or  Advances 

ppty  wch  I  have  given,  or  covted  or  agrd  to  give,  or  wch  I  children 

may  hrafter  give,  or  covt  or  agree  to  give,  to  or  with  any  child  ^y  *®«**" 

of  mine  on  his  or  her  mavre,  or  orwise  for  his  or  her  advancemt  his  lifo- 

or  establishmt  in  life,  shl  in  default  of  any  diron  to  the  contrary  ^rouffht^ 

in  writg  under  my  hand  be  taken  in  or  towards  satisfon  of  the  into 
hotchpot 

ic) 
notes  to  £x  parte  Pye  and  Montagu  v.  Earl  of  Sa-fidwlchy  32  Ch.  D.  525  ;  Ee 

VicJtertf  37  Ch.  D.  525.    The  intention  as  to  these  matters  should  be  expressed. . .     ^*^ 

(e)  As  to  the  construction  of  this  clause  see  Be  Co*ier,  [1897]  1  Ch.  325  ;   gdvances 
Re  Lambert,  [1897]  2  Ch.  169.    If  the  money  covenanted  to  be  paid  by  the   by  way  of 
testator  may  be  payable  after  his  death  it  may  be  convenient  (so  as  to  avoid  the   loan, 
rule  that  reversionary  interests  directed  to  be  brought  into  hotchpot  must  be 
▼alued  ^Eales  v.  Drake,  1  Ch.  D.  217))  to  add  the  words  foUowing,  "  Provd  that   Revredons 

if  any  moy  hby  directed  to  be  brought  into  hotchpot  shl  be  brought 
payable  after  my  death  it  shl  not  be  brought  into  hotchpot  till  i^*® 
it  shl  be  actually  payable,  &  my  trees  may  make  such  ^^  ^ 
arrangemts  as  they  may  think  fit  for  carryg  the  sd  provons  as 
to  hotchpot  into  effect  eir  by  payg  the  whole  of  such  share  to 
such  child  [or  to  his  or  her  issue  takg  by  substiton  as  afsd]  & 
takg  a  bond  or  covt  from  such  child  [or  such  issue]  for  refundg 
the  sd  share  or  any  pt  or  pts  thof  in  such  mner  &  at  such 
time  or  times  as  will  satisfy  the  sd  provons  as  to  hotchpot  or  by 
retaing  the  whole  or  such  pt  as  in  their  discron  they  may  think 
fit  of  such  share  &  investg  the  same  &  from  time  to  time  as 
&  when  any  moy  hby  directed  to  be  brought  into  hotchpot 
shl  become  payable  sellg  a  sufft  pt  of  the  sd  investmts  & 
applyg  the  proceeds  in  carryg  the  sd  provons  as  to  hotchpot  into 
effect.  Provd  also  &  I  declare  that  the  interim  income  of  such 
investmts  shl  be  pd  to  the  child  [or  issue]  from  whose  share 
such  investmts  shl  be  made  &  further  that  if  at  the  time  when 
such  retainer  shl  be  made  the  amt  retained  shl  be  sufft  to 
satisfy  the  sd  provons  as  to  hotchpot,  &  if  for  any  reason  the 
proceeds  of  the  investmts  thof  shl  be  insufft  to  satisfy  such 
provons  no  further  pt  of  the  share  of  such  child  [or  issue]  shl 
be  brought  into  hotchpot,  &  if  the  sd  investmts  or  the  proceeds 
thof  shl  be  more  than  sufft  to  satisfy  the  sd  provons  as  to 
hotchpot  &  the  costs  of  carryg  them  out  the  surplus  shl  revert 
to  &  form  pt  of  the  share  from  wch  it  proceeded." 
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share  of  such  child  [or  his  or  her  issue  takg  by  substiton  as 
afsd]  ia  the  sd  trust  premes,  &  shl  be  brought  iuto  hotchpot 
&  accted  for  accdly. 

XXX.  Provd  always  &  I  declare  that  the  sums,  amtg  to 

£ ,  wch  I  have  advanced  by  way  of  loan  to  my  sd  son  A., 

&  any  other  sum  or  sums  wch  I  may  h rafter  advance  to  him,  or 
for  his  benefit,  or  so  much  thof  as  may  be  owing  to  me  at  my 
dece,  &  the  intt  thron,  sh]  not  be  chged  or  claimed  as  a  debt 
owing  to  me  from  him  or  his  repves,  but  every  such  sum 
(whether  legally  constitutg  a  debt  or  not),  with  intt  thron  from 

my  dece  at  the  rate  of p.c.  p.a,  (but  not  any  intt  thron 

prior  to  my  dece),  shl  be  brought  into  acct  in  the  way  of 
hotchpot  in  the  divon  of  my  residuary  este  as  agst  the  sd  A.  & 
his  wife  &  chin,  or  other  the  pson  or  psous  intted  in  his  share 
of  my  residuary  este  under  the  trusts  hinbfe  decld. 

xxxL  And  I  declare  that  for  the  ppose  of  givg  effect  to 
the  provons  as  to  hotchpot  &  advancemt  hrin  contd,  the  sd 
trust  premes,  or  any  pt  or  pts  thof,  or  any  intt  thrin  wch  may 
be  appted  as  afsd,  shl,  as  far  as  may  be  necy,  be  valued  [(in 
default  of  any  diron  or  provon  in  that  behalf  contd  in  any  such 
apptmt  as  afsd)],  in  such  muer  &  at  such  respive  times  as 
my  trees  shl  consider  fair  &  pper,  &  such  valuon  shl  be 
conclusive. 


SETTLEMENT   OF   CHILDREN'S   SHARES  (b). 

Com-  I.  [^Truat  of  residuary  or  speciJiG  fumd  for  chin,  as  a  doss 

menrof      ^^  nominatim,  see  above,  pp.  745  et  seq."}  PiiovD  always  &  I 
trusts  of      declare  that  the  share  of  the  sd  trust  premes  wch  is  hinbfe 

daughters'    ^ ______« 

(a)  See  as  to  this,  4  Day.  Prec.,  p.  157,  note  xli.  As  to  a  mistake  in  the  will 
with  regard  to  the  amount  of  advances,  see  Me  Taylor's  EHate,  22  Ch.  D.  495 ; 
He  Wood,  32  Ch.  D.  517. 

(h)  See  above,  p.  740,  note  (V),  If  the  primary  trust  is  for  sons  attaining 
twenty-one  and  daughters  attaining  that  age  or  marrying  and  the  daogfaten* 
shares  are  settled,  the  presumptive  share  of  an  infant  son,  or  such  part  thereof 
as  would  if  he  died  under  twenty -one  pass  to  a  daughter,  is  liable  to  settlement 
estate  duty,  Att,'6en,  v.  Fairley,  [1897]  1  Q.  B.  698,  but  if  he  attains  twenty- 
one  the  duty  will  be  repaid,  Finance  Act,  1898  (61  k  62  Vict.  c.  10,  s.  14). 


Settlement 

estate 

duty. 
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€xpd  to  be  given  (c)  to  each  daur  [child]  of  mine  (d)  shl  not  or  chil- 
vest  absolutely  in  such  daur  [child],  but  shl  be  retained  by  my  shares. 
trees  &  held  by  them  upon  the  trusts  hinafter  decld  concemg 
the  same  resply  (that  is  to  say),  &c.  (e). 

n.  And  I  declare  that  my  trees  shl  [after  the  dece  of  my  sd  The  same. 

wife]  divide  the  sd  trust  premes  into eql  shares,  &  shl  hold  Another 

such  respive  shares  upon  the  trusts  hinafter  decld  concemg  the 

same  resply,  that  is  to  say,  as  to  one  of  such shares,  my 

trees  shl,  &c.,  trast  for  investmt,  if  necy,  &  ulterior  tf^uats,  & 
AS  to others  of  such shares,  my  trees  shl,  &c. 

IIL  And  I  DECLARE  that  my  trees  shl  [after  the  dece  of  my  The  same, 
ad  wife]  divide  the  sd  trust  premes  into  as  many  eql  shares  as  Another 
I  shl  have  chin  who  shl  survive  me  or  shl  have  died  in  my  life- 
time leavg  issue  survivg  me,  &  shl  appropriate  one  of  such 
shares  to  each  such  child  who  shl  survive  me  or  shl  have  died 
leavg  issue  as  afsd  (&;  so  that  any  referee  hinafter  contd  to  the 
shares  of  my  respive  chin  in  the  sd  trust  premes  shl  be  deemed 

(r)  It  should  be  remembered  that  where  the  primary  trust  is  for  the  children   As  to 
418  a  class  or  tiominatimy  a  child  predeceasing  the  testator  would  in  the  former   event  of 
<»se,  unless  express  provision  to  the  contrary  is  made,  be  excluded,  whether   children 
leaving  issue  or  not  (see  p.  750,  note)  ;  and  in  the  latter  case,  although  if  the   prodeceas- 
child  leaves  issue  this  would  be  prevented  (if  the  gift  is  to  a  child  of  the   ^ 
ttetator)  by  s.  33  of  the  Wills  Act,  if  he  should  leave  no  issue  there  would  be  a 
lapse  of  his  share,  unless  it  is  settled,  and  one  at  least  of  the  cestui  que  tnuti 
survives  the  testator :  Re  Pinhorne^  [1894]  2  Ch.  276.     Express  provision  for 
these  eyents  should  therefore  be  made ;  see  forms  xvii.  and  xviil.,  ii^ra.    See 
Also,  other  modes  of  commencing  the  trusts  in  forms  ii.  and  III. 

(d)  Where  the  trusts  of  each  share  are  declared  separately,  say,  ''given  tO 
tliy  daur  [son]  K./'  and  make  corresponding  alterations  in  the  remaining 

trusts. 

(e)  In  most  cases,  as  where  the  widow  takes  a  life  interest,  the   trust  Variations 
for .  investment  and  varying  investments  will  precede  the  trust  for  division  for  trust 
iimong  the  children  ;   but  if  not,  and  the  fund  consists  of  money,  add  here,  ^^^  mvest- 

*'upon  trust,  with  the  consent  in   writg  of  such  daur  [child],  consent 

if  livg  &  of  full  age,  &  at  any  other  time,  at  the  discron  of 

my   trees,'*  or,  "  with   the  consent   in  writg  of  the  pson    for 

the  time  being  beneflly  entled  for  his  or  her  life  to  the  income 

•of  such  share,  if  of  full  age,  &  if  there  shl  be  no  such  pson,  at 

the  discron   of  my  trees  ; "  or  if  the  trusts  of  each  share  are  declared 

^parately,  "  with  the  consent  in  writg  of  the  sd  K.,  if  livg  &  of 

full  age,  &  at  any  other  time  at  the  discron  of  my  trees,"  to 

invest  such  share  in  the  names  [or  under  the  legal  control]  of 

my  trees,  in  or  upon,  &c.,  investmts  &  power  to  vary,  see  pp. 

Sd  to  ^6^,  forma  iii.  to  ix. 
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First  life 
interest  to 
daughter 
without 
anticipa- 
tion. 

Life  inte- 
rest to 
child, 
whether 
son  or 
daughter 

Second 
life  inte- 
rest to 
any  hus- 
band or 
wife. 

Second 
life  inte- 
rest to 
present 
husband 
or  wife. 

Power  of 
appoint- 
ment 
among 
children 
or  remoter 
issue  of 
daughter 
or  child 


to  apply  to  tbe  shares  hinbfe  directed  to  be  appropriated  to 
them  resply,  whether  they  shl  resply  survive  me  or  not),  but  so 
nevs  that  such  respive  shares  shl  be  held  by  my  trees  upon  the 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  decld  &  contd 
concemg  the  same  resply  (that  is  to  say,)  my  trees  shl  hold  the 
share  appropriated  to  each  daur  of  mine  from  &  after  such 
divon  &  approprion  as  afsd,  Upon  trust,  &c. 

IV.  And  SHL,  durg  the  life  of  such  daur,  pay  the  income  (a) 
of  her  sd  share  to  her  (&)  &  so  that  durg  coverture  the  same 
shl  be  for  her  septe  use,  witht  power  of  anticipon. 

V.  And  shl,  durg  the  life  of  such  child,  pay  the  income  (e)  of 
his  or  her  sd  share  to  him  or  her,  &  so  that  in  the  case  of  a 
daur  the  same  shl  durg  coverture  be  for  her  septe  use  witht 
power  of  anticipon. 

VI.  And  shl,  after  the  death  of  such  daur  [child],  pay  the 
income  (c)  of  such  share  to  any  husbd  [wife  or  husbd]  whom 
she  [he  or  she]  may  leave  survivg  durg  the  life  of  such  husbd 
[wife  or  husbdj 

vn.  And  shl,  after  the  death  of  my  sd  daur  K.,  pay  the 
income  (c)  of  such  share  to  her  husbd  the  sd  L.,  if  survivg,  durg 
his  life,  [shl  after  the  death  of  my  sd  son  K.,  pay  the  income  of 
such  share  to  his  wife  the  sd  L.,  if  survivg  durg  her  life,  &  so 
that  durg  her  psnt  or  any  future  coverture  the  same  shl  be  for 
her  septe  use,  witht  power  of  anticipon]. 

viiL  And  after  the  death  of  such  daur  [child],  [if  survivff 
husbd  &  wife  take  life  intta,  my^  "  of  such  daur  &  her  survivg 
husbd,  if  any,"  or,  "  of  such  child  &  his  or  her  survivg  wife  or 
husbd,  if  any,"]  shl  hold  such  share  &  the  future  income  thof 
upon  trust  for  all  or  such  one  or  more  exclusively  of  the  others 
or  other  of  the  chin  or  remoter  issue  of  such  daur  [child], 
&c.,  continue  power  of  apptmt  to  daur  or  child,  or  to  both 
parents  or  survor,  p.  745,  form  IL  or  p.  746,  ill.,  mutatu 
mutandis. 


(a)  For  real  estate,  say,  '*  rents  &  profits  ;  "  for  a  mixed  fund  of  real  and 

personal  estate,  say,  "  rents,  profits,  &  income." 

(b')  If  the  daughter  may  be  under  age,  provision  for  maintenance,  &c.r 
should  be  made,  unless  the  statutory  power  is  relied  on.  See  infra^  Main- 
tenance, pp.  772  et  geq, 

(<?)  For  forms  for  life  interests  determinable  on  bankruptcy,  &c.,  or  protected 
against  creditors,  &c.,  see  pp.  469  et  seq. 

(d)  For  additions  to  power  where  the  interests  of  the  tenants  for  life  are 
determinable  on  bankruptcy,  dec,  see  p.  475. 
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IX.  And  in  default  of  &  subjt  to  any  apptrat  under  the  Trnat  for 
power  [eir  of  the  powers]  hinbfe  contd,  in  trust  for  all  or  any  in  default 
the  chin  or  child  of  such  daur  [child]  of  mine,  who  shl  be  livg  ®^*P" 

at  my  dece  or  bom  afbwds,  &  who  being  a  son  or  sons  attn  the  ment. 
age  of  21  yrs,  or  being  a  daur  or  daurs  attn  that  age  or  marry  (e), 
&  if  more  than  one  in  eql  shares. 

X.  Hotchpot,  p.  755,  foTTTi  xxv.,  or  form  xxvi.,  saying,  "  child  Hotchpot 
of  such  daur  [child]  of  mine,  who  or  whose  issue  shl  take  any  ^  *^^ 
pt  of  the  share  of  such  daur  [child]  of  mine,  under  any  apptmt 

Ac,"  &  see  the  addon  for  real  este,  p.  758. 

XI.  Provd  always,  &  I  declare  that  in  case  the  trusts  hinbfe  Ultimate 
decid  concemg  the  share  of  any  such  daur  [child]  of  mine  &s  guttled 
afsd  shl  fail,  then,  subjt  to  the  trusts,  powers,  &  provons  hrin  share  for 
decld  &  contd  [if  the  statutory  power  of  mtce  is  relied  on,  add-,  tary  ap- 
"  or  by  law  vested  in  my  trees/']  concemg  the  same  share,  &  to  ^^^*.^* 
every  or  any  exercise  of  any  such  powera,  my  trees  shl  hold  such 

share  &  the  income  {e)  thof,  in  trust  for  such  pson  or  psons,  for 
such  pposes,  &  in  such  mner  in  all  respts  as  such  daur  [child] 
shl  by  will  or  codl  appt. 

XII.  And  in  default  of,  &  subjt  to  any  such  apptmt,  I  Accruer 
declare  that  such  share  &  any  addonal  share  or  shares  wch  may  default  of 
accrue  or  be  added  thto  by  virtue  of  this  psnt  prove  &  the  *PPoi'^t- 
income  {e)  thof  resply,  shl  go  &  accrue  by  way  of  addon  to 

the  share  or  shares  of  my  other  chin  or  child  in  the  sd  trust 
premes,  if  more  than  one  in  eql  shares  &  proportions,  &  so 
that  the  share  wch  shl  so  accrue  &  be  added  to  the  share 
of  any  daur  [child]  of  mine  shl  be  held  upon  the  trusts,  & 
subjt  to  the  powers  &  provons  hrin  decld  &  contd  concemg 
her  [his  or  her]  origl  share,  or  as  near  thto  as  circes  will 
admit. 

xiii.  And  in  default  of  &  subjt  to  any  such  apptmt.  In  Trust  in 
TRUST  for  such  pson  or  psons  as  wd  have  been  entled  thto  under  appoint°^ 
the  statutes  for  the  distribon  of  the  psonal  este  of  intestates  inent  for 
at  the  death  of  such  daur,  had  she  died  possed  thof  intestate  nc"tof '^^ 
domiciled  in  England  &  a  spinster  (A,),  such  psons,  if  more  than  ^\^^^' 

. _   surviving 

(e)  For  variations  for  real  estate,  or  a  mixed  fund,  see  above,  p.  750,  note  (ft).   J^^^^band 
(/)  For  maintenance,  accumulation,  and  advancement  clauses,  adapted  to   ^ 

this  case,  which  would  usually  follow  the  hotchpot  clause,  see  p.  772  et  9eq, 
(/)  See  also  p.  769,  form  viii. 
(A)  As  to  the  wording  of  this,  see  p.  4S2,  note. 


762 


WILLS. 


Power  to 
daughter 
to  appdint 
life  inte- 
rest to 
her  hus- 
l>aud. 

Variation 
enabling 
her  to 
Maociate 
^ira  with 
nATself 
in  the 
power  of 
appoint- 
ment in 
favour  of 
children 
(a). 


Tmataof 
daughter's 
•hare  of 
residue 
declared 
by  refer- 
ence to 
a  share 
already 
settled  {b). 


ODe,  to  take  as  tenants  in  common  in  the  shares  in  wch  they  wd 
have  taken  under  the  same  statutes. 

XIV.  Provd  always,  &  I  declare  that  it  shl  be  Iful  for  every 
daur  of  mine  [in  case  she  shl  have  no  child  or  remoter  issue  who 
shl  attn  a  vested  intt  in  her  sd  share],  by  deed,  ezted  prior  to  & 
in  contemplon  of  marre,  or  by  will  or  codl,  to  appt  unto  or  for 
the  benefit  of  any  husbd  who  may  survive  her  an  intt  for  the 
term  of  his  life,  or  any  less  intt,  in  the  whole  or  any  part  of  such 
share,  &  subjt  to  any  condons  or  restrons  she  may  think  fit,  & 
that,  in  the  event  of  any  such  apptmt  being  made,  the  intt  so 
appted  unto  or  for  the  benefit  of  such  survivg  husbd  shl  take 
etfect  in  precedce  of  &  priority  over  the  tmsts  &  provons  hinbfe 
decld  &  contd  concerng  the  share  of  such  daur  to  take  effect 
after  her  death  [&  in  default  of  any  child  or  remoter  issue  of 
hers  attng  a  vested  intt].  [And  I  further  empower  any  such 
daur  by  deed  exted  bfe  or  after  her  marre,  with  the  concurrce  of 
her  husbd  or  intd  husband,  if  he  be  born  in  my  lifetime  (66),  to 
modify  the  piwer  of  apptmt  hinbfe  given  to  such  daur  over  her 
sd  share  in  favour  of  her  chin  or  remoter  issue,  by  makg  the 
same  exerciseable  as  to  all  or  any  pt  of  such  share  by  such  daur 
&  her  husM  jtly  by  deed  revocable  or  iiTOvocable,  &  in  default 
of  &  subjt  to  any  such  jt  apptmt  by  the  survor  of  such  daur  & 
her  huslnl  in  like  mner  or  by  will  or  codl]. 

XV.  And  I  declare  that  my  tree  shl  hold  anor  eql share 

in  the  sd  trust  premes,  &  the  income  (c)  thof  upon  the  like 
trusts  &  subjt  to  the  like  powers  &  provons  in  favour  of  my 
daur  L.  &  her  [husbd  &  testy  apptees]  issue  &  orwise  [&  with 
the  like  provon,  on  failure  of  the  prior  trusts,  for  accruer  or 
addon  to  the  other  shares  in  the  sd  trust  premes]  as  are  hinbfe 
decld  &  contd  concerag  the  share  of  the  sd  E.  in  the  sd  trust 
premes,  &  the  income  (c)  thof,  in  the  same  mner  in  all  respts  as 
if  such  trusts,  powers,  &  pi-ovons  were  hrin  repeated  with  the 
substiton  of  the  name  of  the  sd  L.  for  the  name  of  the  sd  K. 
[save  &  except,  &c.,  specify  any  variana  in  the  t'ruets}. 

(<?)  A  general  power  to  the  trustees  to  vary  the  trus  s  declaimed  by  the  will  of 
a  daughter's  share  on  her  marriage  or  otherwise,  and  to  appoint  other  tmstees 
of  such  share  with  her  consent,  is  sometimes  useful ;  compare  form  XX. 

(b')  See  also  the  form  xix.,  below,  p.  764,  of  a  legacy  to  a  daughter  or  son 
upon  trusts  declared  by  reference  with  variations. 

Qbh)  See  Rt  Abbott,  [1893]  1  Ch.  54. 

(r)  For  variations  for  real  estate  or  a  mixed  fund,  see  p.  760,  note. 
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XVL  Provd  ALWAYS,  &  I  authorise  my  trees,  ia  case  they  Power  to 
in  their  absolute  discron  sbl  think  fit,  at  any  time  durg  the  to  settle 
life  of  any  daur  of  mine  who  shl  marry  after  my  death  [&  dAughtcrs 

under  the  age  of yrs],  &  eir  in  contemplon  of  or  after  her 

marre,  to  settle  all  or  any  pt  of  the  share  or  shares  in  the  sd 
trust  premes  hinbfe  bequed  to  such  daur  upon  such  trusts  as 
my  trees  shl  think  fit  for  the  benefit  of  such  daur  &  her 
husbd  or  intd  husbd,  &  any  future  husbd,  &  any  chin  or 
more  remote  issue  of  hers  (whether  by  her  then  psnt  or  intd 
husbd,  or  any  future  husbd),  or  for  the  benefit  of  any  of 
such  objects,  &  with  such  ulterior  or  ultimate  trusts,  [such 
trusts  being  for  the  benefit  of  some  issue  of  mine  or  their 
respive  husbds  or  wives,  or  all  or  any  of  the  statutory  next  of 
kin  of  any  such  issue,]  &  with  such  other  provons  as  my 
trees  shl  think  fit,  with  liberty  for  my  trees  or  any  or  eir  of 
them  to  act  themselves  or  himself  as  the  trees  or  tree  of  such 
settlemt,  or  to  nominate  any  other  psons  or  pson  to  act  eir 
alone  or  in  conjon  with  them  or  any  or  eir  of  them  as  such 
trees  or  tree  :  And  the  paymt  or  transfer  of  the  shares  of  my 
sd  daurs,  or  any  of  them,  in  the  sd  trust  premes,  may  be 
wholly  or  partially  suspended  by  my  trees  accdly  durg  the 
whole  lifetime  of  such  respive  daurs  [or,  until  they  shl  resply 

attn  the  age  of  yrs,]  or  such  less  period  as  my  trees 

may  think  fit,  &  the  income  of  the  respive  shares  or  pts  thof 
so  retained  shl  be  pd  to  such  respive  daurs  after  they  shl 
resply  have  attned  the  age  of  21  yrs  or  married,  &  become 
entled  to  such  respive  shares  in  posson,  for  their  respive 
48epte  use  witht  power  of  anticipon  until  such  settlemt  thof  as 
afsd  shl  be  exted :  Provd  nevs  that  my  trees  shl  be  at  liberty, 
at  their  absolute  discron,  to  pay  or  transfer  the  share  or  shai'es 
of  any  of  my  sd  daurs,  or  any  pt  thof  resply  to  her  or  them, 
in  which  case  the  power  hinbfe  given  to  my  trees  to  settle  the 
same  shl  cease  as  recfards  the  share  or  shares  or  pt  thof  so  pd 
or  transferred. 

xviL  Provd  always,  &  I  declare  that  if  any  daur  [child]  Trusts  ot 
of  mine  shl  die  in  my  lifetime,  then  the  share  or  shares,  daughter 
whether  origl  or  accrug,  in  the  sd  trust  premes  hinbfe  directed  ^y'^^S  i^ 
to  be  held  upon  trusts  for  such  daur  [child]  &  her  [or  his]  lifetime 

leaving 

issue  {(l), 
(if)  As  to  the  importance  of  providing  expressly  for  this  event,  especially 
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Trusts  of 
share  of 
son  dying 
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tor's life- 
time 
leaving 
issne  (c). 


Trusts  of 
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to  a 

daughter 
or  son  by 
reference, 
with 
varia- 
tions. 


Bequest 
to  trus- 
tees upon 


issue  or  orwise  as  afsd,  &  the  income  (a)  thof  shl  be  held 
upon  the  same  trusts  &  subjt  to  the  same  powers  &  provons  so 
far  as  capable  of  takg  effect  as  if  such  daur  [child]  had  died 
immedly  after  me  (6). 

XVIII.  Provd  always,  &  I  declare  that  if  any  son  of  mine 
shl  die  in  my  lifetime,  then  the  share  or  shares,  whether  origl 
or  accrug,  in  the  sd  trust  premes  hinbfe  bequed  in  trust  for 
him  in  the  event  of  his  survivg  me  &  the  income  (a)  thof  shl 
be  held  in  trust  for  all  or  any  his  chin  or  child,  &c.,  continue 
trust  for  chin  at  21,  &c.,  p.  746,  form  iv. ;  And  if  there  shl  be 
no  such  child,  shl  go  &  accrue  by  way  of  addon,  continue  as 
in  dccruer  clause,  p.  761,  form  xn. 

XIX.  I  GIVE  &  BEQUE  the  sum  of  £ to  my  trees  upon 

the  like  trusts,  &  subjt  to  the  like  powers  &  provons  in  favour 

of  my  daur ,  &  her  [husbd]  issue  &  testy  apptees  &  orwise. 

[or,  my  son ,  &  his  wife,  issue,  &c.,]  as  are  hinbfe  decld 

&  contd  of  &  concerng  the  sd  sum  of  £ in  favour  of  my 

sd  daur  &  her  [husbd]  issue  &  testy  apptees  &  orwise 


[inclusive  of  a  power  to  the  sd 


to  appt  a  life  intt  to  a 


survivg  husbd,   &   so   that   such   power  shl   include  her  psnt 
husbd,  &  not  be  confined  to  a  future  husbd  as  the  power  of 

the  sd is  hinbfe  confined,  or,  "&  except  that  the  husbd 

of  my  sd  daur shl  not  take  a  life  intt  thrin,"  &  except 

that,  specify  any  other  varions ;  or  if  the  beqt  is  to  a  son, 

say,  "  a  simple  life  intt  being  in  the  case  of  my  sd  son , 

substituted  for  the  life  intt  hinbfe  given  to  my  sd  daur  

for  her  septe  use,  witht  power  of  anticipon  "]. 

XX.  I  BEQUE  the  sum  of  £ to  my  trees  to  be  settled 

by  them  for  the  benefit  of  my  son   &  his  wife  &  chin  or 


where  the  gift  is  to  coUaterals  or  strangers,  so  that  s.  33  of  the  Wills  Act  doe» 
not  apply,  see  Re  Boberts,  27  Ch.  D.  346,  30  Ch.  D.  234.  In  Re  Hone,  22  Ch.  D. 
663,  where  a  testator  directed  that  a  share  of  a  daughter  if  she  surviyed  him 
should  be  subject  to  the  trusts  of  her  marriage  settlement  and  paid  to  the 
trustees  thereof,  and  the  daughter  died  in  the  testator^s  lifetime  but  left 
children  surviving  him,  it  was  held  that  under  s.  33  of  the  Wills  Act  the 
daughter  must  for  the  purposes  of  the  will  be  taken  to  have  survived  the 
testator,  and  that  the  share  must  be  paid  to  the  trustees  of  the  settlement ;  see 
also  Re  Piuhoma,  [1894]  2  Ch.  276. 

(a)  For  variations  for  real  estate  or  a  mixed  fund,  see  p.  760,  note. 

(^)  Any  power  of  appointment  g^ven  to  the  daughter  must,  of  course,  in  this 
event  fail ;  see  Jones  v.  Southall,  32  Beav.  31. 

(<;)  See  note  (d),  last  page. 
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remoter  issue,  or  any  of  them,  for  such  estes  &  intts,  &  with  or  ^^8*  ^ 
witht  any  discronary  trusts  or  powers  as  to  the  applicon  of  settle- 
income  or  capl  for  their  respive  benefit,  to  be  vested  in  the  ™®°*  ^^ 

r  ^  '  a  son. 

trees  or  tree  of  such  settlemt  or  any  other  pson  or  psons,  & 
with  or  witht  any  powers  of  apptmt,  whether  special  or  genl,  to 
be  vested  in  my  sd  son  &  his  wife,  or  eir  of  them,  includg 
power  to  my  sd  son  to  make  a  settlemt  on  a  future  marre,  & 
with  such  ulterior  or  other  trusts,  powers,  or  limons  over  on 
failure  of  the  primary  trusts  or  limons  for  the  benefit  of  any  of 
my  issue,  &  genlly  in  such  mner,  as  my  sd  trees  in  their 
absolute  &  uncontrolled  discron  may  think  expedient,  &  to 
cause  or  permit  to  be  inserted  in  any  such  deed  of  settlemt 
such  powers  &  provons  as  to  investmt  &  varyg  investmts,  & 
the  apptmt  of  trees  &  such  other  clauses  &  provons  (whether 
usual  or  special)  as  the  circes  of  the  case  may  appear  to  them  to 
require  or  render  expedient,  it  being  my  intention  to  give  to  my 
trees  the  widest  discron  as  to  the  frame  of  such  settlemt ;  And 
I  declare  that  my  trees  may  appt  a  septe  set  of  trees  of  the 
settlemt  to  be  made  as  last  afed  if  thought  pper,  &  that  the  rect 
of  the  trees  or  tree  for  the  time  being  of  such  settlemt  for  any 
moys,  stks,  funds  or  sees  pd  or  transferred  to  them  or  him 
upon  the  trusts  thof,  shl  be  an  effectual  dischge  to  my  trees  for 
the  same  &  exonerate  them  from  all  further  responsibility  in 
relon  thto. 

XXI.  I  BEQUE  the  sum  of  £ to  my  trees  upon  trust  to  Trust  for 

invest  the  same  at  their  discron  in  any  of  the  investmts  tErlft'(d). 
hinafter  authorised  in  the  case  of  my  genl  este,  with  power 
from  time  to  time  to  vary  such  investmts  at  discron,  And 
upon  further  trust  that  my  trees  shl  in  their  absolute 
discron  from  time  to  time  durg  the  life  of  A.,  or  durg  such 
shorter  period  or  periods  eir  continuous  or  discontinuous  as 
they  shl  think  fit,  pay  all  or  any  pt  of  the  income  of  the  sd 

sum  of  £ ,  &  the  investmts  thof,  or  if  they  shl  from  time 

to  time  think  fit,  any  pt  of  the  capl  thof,  unto  or  apply  the 
same  for  the  mtce  &  psonal  support  or  benefit  of  all  or 
any  one  or  more,  to  the  exclusion  of  the  otiier  or  others,  of 
the  follg  psons,  namely,  the  sd  A.  &  his  wife,  if  any,  &  his 


(^d)  See  other  forms,  aboye,  p.  723,  and  p.  742,  note;  and  see  the  note 
thereto. 
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cliln  or  remoter  issue  for  the  time  being  in  existce,  whether 
minors  or  adults,  &  the  other  psons  or  pson  for  the  time  being 
entled  to  or  intted,  whether  absolutely,  contingently,  or  orwise, 
in  the  sd  legacy  or  any  pt  thof  under  the  trusts  hrin  contd  to 
take  effect  after  the  death  of  the  sd  A.,  in  such  proportions  b 
mner  as  my  trees  shl  in  their  absolute  &  uncontrolled  discron 
from  time  to  time  think  pper  &  subjt  to  the  discronary  trust  or 
power  lastly  hinbfe  contd,  shl  hold  the  sd  income,  or  so  much 
thof  as  shl  not  be  applied  under  such  discronary  trust  or  power, 
upon  the  trusts  &  for  the  pposes  upon  &  for  wch  the  sd  income 
wd  for  the  time  being  be  held  if  the  sd  A.  were  then  dead : 
And  after  the  death  of  the  sd  A.  shl  pay  the  income  of  the 
sd  trust  fund  or  of  such  pt  thof  as  shl  remain  undisposed  of,  to 
his  widow,  if  any,  durg  her  life  [widowhood]  for  her  septe  use, 
&  so  that  she  shl  not  have  power  to  chge  or  dispose  of  such  life 
intt  durg  the  life  of  the  sd  A.  or  aftwds,  by  way  of  anticipon, 
&  after  the  death  [or  marre]  of  such  widow  (if  any)  trvst  for 
chin  of  A,  at  21,  &c.,  vliimate  trust  to  fall  into  residuary 
este. 

Trust  for         xxii.  I  BEQUE  the  sum  of  £ to  my  trees  upon  trust 

OTlunatic    ^  invest  &  vary  investrnts,  aa  in  last  form  :  And  upon  further 

child.         trust  that  my  trees  shl  durg  the  life  of  my  son  [daur]  A, 

at  their  absolute  discron  pay  or  apply  the  whole  or  any  pt  of 

the  annl  income  of  the  sd  sum  of  £ ,  &  the  investmts  thof, 

or  if  they  shl  from  time  to  time  think  fit,  any  pt  of  the  capl 
thof,  unto  or  for  the  mtce  &  psonal  support  or  benefit  of  the 
sd  A.,  &  may  eir  themselves  so  apply  the  same  or  may  pay 
the  same  for  that  ppose  to  any  other  pson  or  psons  witht 
seeg  to  the  applicon  thof:  And  shl  durg  the  period  of  21 
yrs  from  my  dece,  if  the  sd  A.  shl  so  long  live,  accumulate 
the  surplus,  if  any,  of  such  income  at  compound  intt  hy 
investg  the  same  &  the  resultg  income  thof  in  any  of  the 
investmts  afsd  by  way  of  addon  to  the  capl  of  such  fund,  &  so 
as  to  be  subjt  to  the  same  trusts  as  are  hby  decld  ooncemg 
the  same,  &  shl  durg  the  remr  of  the  life  of  the  sd  A.  in  case 
he  [she]  shl  survive  the  sd  period  of  21  yrs,  pay  or  apply  such 
surplus  income  (if  any)  to  the  pson  or  psons  &  for  the  pposes 
to  whom  &  for  wch  the  same  wd  for  the  time  being  be  payable 
or  applicable  if  the  sd  A.  were  then  dead  :  And  after  the  dece 
of  the  sd  A.,  &  subjt  to  the  trusts  afsd,  shl  stand  possed  of  the 
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sd  sum  of  £ ,  &  the  investmts  &  accumulons  thof,  or  so 

much  thof  as  shl  not  have  been  applied  or  disposed  of  under 
the  trusts  afsd  In  trust,  &c. 


MISCELLANEOUS    BENEFICIAL    TRUSTS  (a). 

I.  In  TRUST  for  all  or  any,  my  brothers  or  brother  &  sistera  or  Trust  for 
sisters  livg  at  my  death,  &  the  chin  or  child  then  livg  of  any  ^nd^^ii^erg 
then  deced  brother  or  sister  of  mine,  who,  being  male,  attn  the  of  testator 
age  of  21  yrs,  or  being  fenaale,  attn  that  age  or  marry  (6),  in  h^  death 
eql  shares,  but  so  that  the  chin  of  any  deced  brother  or  sister,  *"d  chil- 
if  more  than  one,  shl  take  eqlJy  betn  them  only  the  share  wch  those 
their  parent  wd  have  taken  if  he  or  she  had  survived  me.  ^^^^' 

IL  In  TRUST  for  all  or  any,  the  chin  or  child  of  my  sd  nephews  Trust  for 
&  nieces  living  at  the  death  of  the  survor  of  my  sd  nephews  &  |,^phews 
nieces  (c),  &  the  chin   or  child  then  livg  of  any  then  deced  and  nieces 
child  of  any  of  my  sd   nephews  or  nieces,  who,  being  male,  tlme^f 
attn  the  age  of  21   yrs,  or  being  female,  attn   that   age  or  ^j«tribu- 
marry   (6),  if  more  than  one   in  eql   shares,   but   so  that   the  stirpes. 
gi'andchln  of  any  nephew  or  niece  shl  take  equally  betn  them 
only  the  share  wch  their  parent  wd  have  taken  had  he  or  she 
lived. 

III.  In  TRUST  for  such  of  my  brothers,  namg  them,  &  sisters.  Trust  in 
narng  them,  as  shl  be  livg  at  the  time  of  the  failure  or  determinon  afteT^  ^^ 
of  the  prior  trusts  hinbfe  contd  (g),  &  the  issue  then  livg  &  several 
attng  the  age  of  21  yrs,  or  in  the  case  of  females  marrying,  of  trusts  for 
such  of  my  sd  brothers  &  sisters  hinbfe  named  as  shl  be  then  ^^^^^ 

•^  ,  persons, 

dead  (6),  in  eql  shares  per  stirpes.  or  such  of 

them  as 

(a)  See  above,  p.  740,  note  (J).  artime  ?f 

(J)  For  real  estate  add  here,  "  their,    his,   or   her   hre   &   assns;"  distribu- 

for  a  mixed  fund  of  real  and  personal  estate,  "  their,  his.  or  her  hrs.  exs.   ^^*^"!  *"^ 
TO  ,    „  *         '  the  issue 

ads,  &  assns  resply.  of  thone 

(c)  Where  a  trust  for  a  class  of  persons  living  at  the  period  of  distribution   ^^^  P^ 
foUows  several  prior  trusts,  it  may  be  more  convenient  to  adopt  the  next  form.      ^JP^ 

(rf)  Where  the  trust  in  remainder  is  (as  in  this  form)  in  favour  of  those 
members  of  the  class  who  are  then  living  (which  is  not  in  general  a  desirable 
form  of  disposition),  care  must  be  taken  not  to  postpone  the  vesting  beyond  the 
limits  allowed  by  the  rule  against  perpetuities,  namely,  a  life  or  lives  in  being 
at  the  testator's  death,  and  twenty-one  years  afterwards,  see  p.  762,  note  (a). 

(e)  Or,  "  at  the  time  when  this  psnt  trust  shl  take  eflFect  in 
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Trust  for 

divisiou 

among 

various 

persoDS 

unequally. 


IV.  In  trust  to  divide  the  sd  trust  premes  into 


eql 


General 
form  of 
com- 
mence- 
ment of 
ultimate 
trust. 


The  same. 

Another 
form. 


Ultimate 
trust  in 
default  of 
children 
of  testator 
or  another 
person. 


shares,  &;  shl  hold  one  of  such  shares  in  trust  for  such  of  the 

chin  of  my  deced  brother as  shl  be  livg  at  my  dece,  &  shl, 

&c.,  attn  21  or  marry,  if  more  than  one  in  eql  shares,  &  shl 

hold  two  other  of  such  shares  in  trust  for  my  sister ,  or  in 

case  she  shl  die  in  my  lifetime  in  trust  for  such  of  her  ebb,  &a, 
as  above ;  &  shl  hold  one  other  of  such  shares  in  trust  for  each 
of  the  foUowg  psons,  namely,  names :  Provd  always  &  I  declare 

that   in   case   the   trusts   hinbfe   decld   of  any   of  such 

shares  shl  fail,  then  the  share  or  shares  as  to  wch  there 
shl  be  such  failure  (includg  any  further  share  added  thto  by 
virtue  of  this   psnt  proven)   shl   accrue   &   l>e  added  in  eql 

proportions  to  the  others  of  such shares,  &  shl  be  held  in 

trust  accdly. 

V.  And  in  the  event  of  the  failure  or  determinon  of  the 
trusts  hinbfe  decld,  &  subjt  to  the  trusts,  powers,  &  provons 
hinbfe  decld  &  contd,  &  to  every  or  any  exercise  of  such  powers, 
&  to  any  statutory  provons  wch  may  be  applicable  (a),  my 
trees  shl  hold  the  sd  trust  premes  &  the  income  tbof  in 
trust,  &c. 

VT.  And  in  case  of  the  failure  or  determinon  of  all  the 
trusts  hinbfe  decld  &  contd  as  to  the  whole  or  any  pt  of  the 
sd  trust  premes  or  the  income  thof,  my  trees  shl  hold  the  sd 
trust  premes  &  the  income  thof,  or  so  much  thof  resply  as  to 
wch  the  trusts  shl  so  fail  or  determine,  &  subject  to  any  statutory 
provons  wch  may  be  applicable  (a),  or,  "  or  so  much  thof 
resply  as  shl  not  become  absolutely  vested  or  be  applied  or 
disposed  of  under  the  trusts  or  powers  hrin  contd  or  any  statu- 
tory provons  "  (a),  In  trust,  &c. 

VII.  And  if  there  shl  be  no  child  of  mine,  or,  "  of  the  sd 

,"  livg  at  my  death,  or  bom  aftwds,  who,  being  a  son,  attns 

the  age  of  21  yrs,  or  being  a  daur,  attns  that  age  or  marries, 
then,  subjt  to  the  trusts  &  powers  hinbfe  decld  &  contd,  &  to 
every  or  any  exercise  of  such  powers,  &  to  any  statutoiy  pro- 

posson."  But  both  this  form  and  that  in  the  text  may  be  open  to  objectioa 
where  the  prior  trusts  may  be  liable  to  determine  as  to  different  parts  t>f  the 
property  at  different  times. 

(a)  These  words  have  reference  to  the  maintenance  clause  in  the  C.  A.,  1881, 
8.  43,  and  wiU,  of  course,  only  be  applicable  where  the  Act  is  relied  on,  as  to 
which  see  above,  p.  477,  note,  and  infraf  p.  772,  note. 
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vons  web  may  be  applicable  (6),  ray  trees  shl  bold  the  sd  trust 
premes  &  the  iocome  {e)  thof  In  trust,  &c. 

VIII.  In  trust  for  such  pson  or  psons  &  such  pposes  as  the  Ultimate 

ad shl,  while  not  under  coverture  by  deed  revocable  or  persoualt 

irrevocable,   or  whether  covert  or  not  by    will  or  codl   appt:  inf»>'o^r 

,  *'  ,  ^^        ofmarned 

And  in  default  of  &  subjt  to  any  such  apptmt  in  trust  for  such  woman  so 

pson  or  psons  as  wd  by  law  have  become  entled  to  the  sd  trust  ^q^^  W 

premes  at  the  death  of  the  sd ,  if  she  had  been  absolutely  hubband, 

untied  thto  &  had  died  intestate,  domiciled  in  England,  &  a  ^^oq 

spinster,  such  psons,  if  more  than  one,  to  take  the  shares  wch  ^yj'^K  in 

iiifuiicv 

they  wd  have  taken  by  law.  (d). 

IX-  In  trust  for  the  psons  or  pson  who  wd  at  my  death  have  Ultimate 

been  entled  to  my  psonal  este  under  the  statutes  for  the  distri-  te8teto?8 

bon  of  the  psonal  este  of  intestates  if  I  had  died  intestate,' or,  next  of 

kill 

*' who-wd  at  the  time  of  the  failure  or  determinon  of  all  the  ,,  '.  ^. 

Variation 

prior  trusts  hinbfe  decld  &  contd  have  been  entled,  &c.,  if  I  where 

had  died  at  the  time  of  such  failure  or  determinon  intestate,"  kin\obe 

such  psons,  if  more  than  one,  to  take  the  shares  wch  they  wd  asper- 

liave  taken  under  the  same  statutes.  fuilm-e  of 

X.  Provd  always,  &  I  declare  that  in   the  event  of  the  v^ov 

failure   or  determinon   of  the   trusts   hinbfe  decld    &    coatd  ^^^^' 

concerng  any  share  (/)   in   the  sd   trust  premes,   such   share  executory 

as  well  as  any  share  or  shares  accrug  or  added  thto  by  virtue  accnierof 

of  this  provo,  &  the  income  (c)  thof,  or  so  much  thof  resply  as  8h«;res  of 

shl  not  have  been  applied  or  disposed  of  under  the  trusts  or  where  the 

powers  hrin  contd,  or  by  law  vested  in  my  trees,  shl   go  &  s^*"^^,  or 

accrue  by  way  of  addon  to  the  other  share  or  shares  (g)  in  the  them,  are 

settled  (c). 

C^)  See  note  (a)  last  page. 

(r)  For  real  estate  say,  "  rents  and  profits." 

(<Q  See  p.  481,  note  (/).  It  is  assumed  that  there  is  a  prior  trust  for  the 
children  who  attain  twenty-one,  Jtc. 

(e)  See  p.  758,  note,  as  to  settlement  estate  duty. 

C/)  Where  the  sons*  shares  are  given  absolutely,  and  the  daughters*  shares 
are  settled  say,  "  concerning  any  share  of  a  daur  of  mine  in  the  sd 
trust  premes." 

Of')  In  the  case  mentioned  in  note  (/)  say,  "  the  share  or  shares  of 
my  other  chin,  both  sons  &  daurs  in  the  sd  trust  premes,  &  if 
raore  than  one,  in  eql  shares  &  proportions,  &  so  that  the  share 
or  shares  wch  shl  so  accrue  &  be  added  to  the  origl  share  of  any 
daur  of  mine  shl  be  held,  &c." 

K.E.— VOL.  II.  49 
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Accruer  of 
shares  of 
residue  of 
children 
dying  in 
testator's 
lifetime 
where  the 
gifts  are 
to  them 
by  name 


General 
direction 
that  inte- 
rests given 
to  females 
shall  be 
for  sepa- 
rate use 
without 
anticipa- 
tion (&). 

General 
clause  re- 
straining 
alienation 
of  life  and 
reversion- 
ary or 
expectant 
interests 
in  j»er- 
sonal 
estate  (c). 

As  to 
lapse  of 
share  of 
residue. 


General 
clause 
restrain- 
ing aliena- 
tion. 


sd  trust  premes,  &  if  more  than  one,  in  eql  shares  &  propor- 
tions, &  every  such  accrug  share  shl  be  held  upon  the  trusts  & 
subjt  to  the  powers  &  provons  hrin  decld  &  contd  concerug  the 
origl  share  or  shares  to  wch  the  same  shl  be  added,  or  as  near 
Ihto  as  circes  will  admit  [but  not  so  as  to  increase  or  multiply 
chges  or  powers  of  chging]. 

XI.  Provd  always,  that  if  any  of  ray  sd  chin  shl  die  in  my 
lifetime  witht  leavg  issue  livg  at  my  death,  the  share  in 
the  sd  trust  premes  expd  to  be  hby  given  to  such  child,  if 
the  daur's  shares  are  settled,  say,  "being  a  son,  or  for  the 
benefit  of  such  child,  being  a  daur,  &  her  issue,"  shl  sink 
into  &  form  pt  of  the  sd  trust  premes,  &  be  held  &  applied 
for  the  benefit  of  the  other  psons  entled  thto,  in  the  same 
mner  as  if  the  child  of  mine  so  djHing  witht  leavg  issue 
had  been  origlly  excluded  from  takg  a  share  in  the  sd  trust 
premes. 

XII.  Peovd  always,  &  I  declare  that  in  every  case  in  wch  any 
este  or  intt,  whether  absolute  or  limd,  &  whether  in  posson, 
revon,  remr,  or  expecty,  &  whether  in  real  or  psonal  este,  is  by 
this  my  will  given  to  or  in  trust  for  any  female,  the  same  sh) 
in  the  event  of  her  being  married  be  for  her  septe  use,  &  she 
shl  not  have  power  to  dispose  of  or  chge  the  same  or  any  pt 
thof  by  way  of  anticipon. 

XIII.  Diron  that  intts  of  fefmales  shl  he  for  their  septe  u» 
witht  power  of  anticipon,  cw  in  last  forrfi :  Provd  also,  &  I 
hby  declare  that  in  case  any  act  or  event  shl  happen,  whether 
in  my  lifetime  or  after  my  dece,  whby  any  life  intt  in 
psonal  este,  or  any  anny  hby  given  to  or  in  trust  for  any 
male  or  any  female  not  under  coverture,  or  any  pt  thof, 
resply,  wd,  if  belonging  to  him   or  her  absolutely,  become 

(a)  A  share  of  residue,  the  gift  of  which  fails  or  is  reyoked  by  codicil,  is  not 
disposed  of,  Skrymaher  y.  Northootey  1  Swans.,  at  p.  670 ;  but  where  on  the  dis- 
position fsdling  it  is  giyen  back  to  the  residue,  it  passes  as  part  of  the  residoe  as 
if  the  original  disposition  had  not  been  made .-  Be  Palmer^  [1893]  3  Oh.  369, 
oyerruling  Humhle  y.  Shore^  7  Hare,  247. 

(&)  See  p.  466,  note ;  and  as  to  restraining  anticipation  in  the  case  of  abso- 
lute interests,  see  p.  710,  note.  That  the  restraint  if  offending  against  the  rule 
as  to  perpetuities  wiU  be  disregarded,  see  Be  Teague^  L.  Q.  10  Eq.  564 ;  Rs 
Ounynghame,  L.  B.  11  Eq.  324 ;  Re  Ridley,  11  Gh.  D.  645. 

(o)  For  a  clause  applicable  to  real  estate,  see  p.  794 ;  and  compare  the 
form  applicable  to  annuities,  p.  721.  A  general  clause  of  this  nature  should 
not  be  inserted  without  bearing  in  mind  the  rule  against  perpetuities:  see 
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vested  in  or  chged  in  favour  of  any  other  pson  or  psons  or  a 
corporon,  then  such  life  intt  or  anny  shl  cease  as  if  he  or  she 
were  dead  :  And  in  the  case  of  a  life  intt  so  ceasg  the  income 
wch  shl  be  so  forfeited  shl  durg  the  remr  of  the  life  of  the  pson 
incurrg  the  forfeiture  thof  be  held  upon  the  trusts  upon  wch 
the  same  would  for  the  time  being  be  held  if  such  person  were 
dead :  Provd  also,  &  I  declai'e  that  in  case  any  event  what- 
ever shall  happen,  whether  in  my  lifetime  or  aftwds,  bfe  the 
time  hby  apptd  for  the  vestg  in  posson  of  any  legacy  or  share  of 
psonal  este  hby  given  to  or  in  trust  for  a  male  or  a  female  not 
under  coverture  [other  than  a  settlemt  of  such  legacy  or  share 
or  some  pt  thof  made  bfe  or  after  the  marre  of  the  legatee  with 
the  consent  in  writg  of  my  trees],  whby  the  pson  entled  thto- 
under  the  trusts  or  provons  hinbfe  contd  wd  if  the  sd  legacy  or 
share  belonged  to  him  or  her  absolutely  be  deprived  of  the^ 
psonal  enjoymt  thof  or  of  any  pt  thof,  then  such  legacy  shl  sink 
into  my  residuary  este,  &  such  share  shl  be  disposed  of  as  if  the- 
legatee  incurrg  such  forfeiture  had  died  in  my  lifetime  witht 
leavg  issue. 

xiVj  And  I  declare  that  if  any  child  of  mine  shl  die  m  toy  Clause 
lifetime  leavg  a  wife  or  husbd,  or  a  child  or  chin  [or  remoter  trustThf 
issue]  livg  at  my  death,  then  my  trees  shl  stand  possed  of  the  ftivojir  of 
share  in  the  sd  trust  premes  to  wch  such  child  wd  have  been  child 
entled  had  he  or  she  survived  me  &  attned  the  age  of  21  yrs,  ^^j^^  ^? 
upon  &  subjt  to  such  trusts,  powers,  &  provons  in  favour  of  lifetime 
the  survivg  wife  or  husbd,  &  child  &  chin  [&  remoter  issue]  ^cTtT' 
resply  of  such  deced  child  of  mine  as  shl  correspond  with  the  trusts  for 
trusts  powers  &  provons  hinbfe  decld  &  contd  concerng  the  sd  ^aow^^ 
trust  premes  in  favour  of  my  wife  &  child  or  chin  [&  remoter  ^^  ^^" 
issueX  resply,  in  the  same  mner  as  if  such  trusts,  powers,  & 
provons  were  hrin  repeated  with  such  modificons  as  the  case 
may  require  [except  that  the  survivg  wife  or  husbd,  if  any,  of 
such  deced  child  of  mine  shl  not  have  any  power  of  apptmt 
anciong  the  issue  of  such  child] :  Provd  always,  that  in  case 
the  trusts  hinbfe  decld  concerng  the  share  of  such  deced  child 
of  mine  shl  fail,  such  share  &  the  income  thof  shl,  subjt  to  the 


Ba  Bidley,  11  Ch.  D.  645 ;  HerleH  v.  Welster,  15  Ch.  D.  610 ;  Cooper  v. 
Zaroehet  17  Ch.  D.  36S.  It  may  be  void  for  repugnancy,  see  Be  Grey,  34  Ch. 
D.  86,  712 ;  Corbett  v.  CorheU,  14  P.  D.  7  ;  lie  Porter,  [1892J  8  Ch.  481. 
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WILLS. 


Provision 
as  to  divi- 
sion of 
tmst  fand 
where 
female  is 
past  child- 
Dearing. 


Dower 
x^lause  (a). 


trusts  &  powers  afsd  or  arisg  by  operon  of  law,  fall  into  b 
revert  to  my  residy  este. 

XV.  Provd  always,  &  I  declare  that  if  the  sd  shl  attn 

the  age  of  [fifty]  yrs,  it  shl  be  Iful  for  my  trees  to  distribute  the 
sd  trust  premes  or  such  pt  thof  as  wd  then  be  distributable  if  she 
were  dead,  witht  regard  to  the  possibility  of  her  havg  other 
chin,  [but  so  that  every  child  of  hei*s  to  whom  a  share  in  the 
sd  trust  premes  shl  be  pd  or  transferred  durg  her  life  shl,  if 
required  by  my  trees,  enter  into  a  bond  or  covt  at  the  expse  of 
my  este,  for  refundg  a  proportionate  pt  of  the  same  in  the  event 
of  her  havg  any  other  child  or  chin  who  shl  attn  a  vested  intt 
in  the  sd  premes.] 

XVI.  And  I  declare  that  the  benefits  hby  given  to  my  wife 
shl  be  in  full  satisfon  &  bar  of  all  dower  &  freebench  wch  she 
may  be  entled  to  claim  out  of  any  freehd,  copyhd,  or  customaiy 
este,  of  or  to  wch  I  have  been,  am  or  shl  be  seised,  possed,  or 
entled. 


Mainte- 
nance 
clause. 

Ordinary 
form  for 
children 
or  grand- 
children 


As  to 
dower. 


MAINTENANCE,   ETC. 

L  I  DECLARE  that  my  trees  may,  after  the  death  [or  future 
inarre]  of  my  wife,  [after  the  death  of  the  sd,  teiiant  or  tenants 
for  lifei]  apply  the  whole,  or  such  pt  as  they  in  their  discron 
shl  think  fit,  of  the  income  of  the  expectant  or  presumptive 

share  of  any  child  [or  giandchild]  of  mine  [of  the  sd  1  in 

the  sd  trust  premes  (b)  under  the  trusts  hinbfe  contd  (c),  for 

(a)  This  clanse  can  now  rarelj  be  required,  see  4  Dav.  Prec.  p.  93.  W^ithont 
Buch  a  clause  a  gift  to  a  wife,  married  since  the  Dower  Act,  of  any  land  out  of 
which  she  would  be  entitled  to  dower  if  the  land  were  not  so  devised,  or  anj 
e&tate  or  interest  therein  (including  the  income  of  the  proceeds  of  sale  of  land, 
or  a  part  of  such  proceeds  of  sale,  Re  Thomat^  34  Ch.  D.  166),  ban  the  wife's 
right  to  dower  (3  &  4  WilL  4,  c.  105,  s.  9).  A  bequest  to  the  wife  in  satisfactioii 
of  dower  has  no  priority  over  the  other  legacies,  unless  so  provided  :  Re  Greene 
wood,  ri892]  2  Ch.  295. 

(J)  Or  say,   "  the   income    of  the    expectant   or  presumptive 

legacy  or  share,  &C./'  as  the  case  may  require,  and  make  consequential 
alterations  in  the  accumulation  clause. 
(^)  Where  there  are  annuities  charged,  add,  if  appropriate,  "  subjt  to 

&  after  paymt  of  the  annies  hinbfe  bequed,  or  a  proportiooate 
pt  tho£" 
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or  towards  his  or  her  mtce,  educon,  or  benefit  (e),  &  may  eir  of  testa- 
themselves  so  apply  the  same,  or  may  pay  the  same  to  the  another 
[parent  or]  gdians  or  gdian  of  such  child  [or  gi-andchild]  for  the  V^^on  {d). 
ppose  afsd,  witht  seeing  to  the  applicou  thof. 

n.  And  shl,  durg  the  suspense  of  absolute  vestg  of  any  such  Accumu- 
share,  accumulate  the  surplus,  if  any,  of  the  income  thof  at  clause. 
compound  intt,  by  investg  the  same  &  the  resultg  income  thof  Ordinary 
in  any  of  the  investmts  hby  authorised,  in  augmenton  &  so  as  ^^^^ 
to  follow  the  destinon  of  the  share  or  fund  from  wch  the  same 
shl  have  proceeded,  but  with  power  to  apply  any  such  accumu- 
lons   in  any  subseqt  yr  for   or  towards  the  mtce,  educon  or 
benefit  of  the  child   [or  grandchild]  fur  the  time  being  pre- 
snmptively  entled  as  afsd,  in  the  same  mner  as  such  accumu- 
lons  might  have  been  applied,  had  they  been  income  arisg  from 
the  origl  trust  fund  in  the  then  current  yr. 

III.  I  DECLARE  that  my  trees  may,  after  the  death,  &c.,  as  in  Mainten- 

ance  and 

form,  I.,  apply  the  whole  or  such  pt  as  they  in  their  discron  shl  accumula- 
think  fit,  of  the  income  of  the  expectant  or  presumptive  share  ^Y^^     , 

.  ^  .  clauses  for 

or  shares  of  any  child  or  chin  [grandchild  or  grandchln]  of  children 

mine  [of  the  sd ]  in  the  sd  trust  premes  under  the  trusts  cj^i^^^" 

hinbfe  contd,  for  or  towards  his  or  her  mtce,  educon,  or  beoe-  where  the 
fit,  or  for  or  towards  the  common  mtce,  educon,  or  benefit  of  ^ay  be 
the  chin  [grandchln!  for  the  time  being  entled  expectantly  or  applied  as. 
presumptively  under  such  trusts,  &  may  either  themselves  so  fund. 
apply  the  same,  or  may  pay  the  same  to  the  [parent  or]  gdians 
or  gdian  of  such  child  or  chin  [grandchild  or  grandchln]  for 
the  pposes  afsd,  witht  seeing  to  the  applicon  thof     The  accw- 
TnvZon  clause  mill  be  the  same  as  above  form  ii.,  addg  after 


(joT)  See  the  proyisions  as  to  maintenance  and  accnmulation  contained  in  the  As  to  the 

C.  A.,  1881,  88.  42,  43,  described  at  pp.  477  and  610,  notes,  the  former  of  which  mainten- 

notes  states  the  cases  in  which  it  is  generally  expedient  to  insert  express  pro-  "?^^ 

Tisions.    Sometimes  the  income  is  authorised  to  be  applied  as  a  common  fund  ^^  q  ^ 

for  the  maintenance  of  all  the  children  under  age ;  and  occasionally  where  the  1881.' 
fund  is  small,  recourse  to  the  capital  is  authorised  ;  for  which  purposes  express 
provision  is  of  course  necessary. 

(e)    Where    circumstances  require  it,  the  words,   "whether    there    is 

any  other  fund  applicable  or  any  psn  bound  by  law  to  pro- 
vide for  such  mtce  or  educon  or  not  "  may  be  added  to  the  clause  in 
the  text  after  "  benefit,'*  the  words,  "  or  any  psn,  &C.,'*  being  omitted 
where  the  father  takes  a  life  interest  \  the  power  in  the  C.  A.,  1881,  s.  48, 
provides  for  this ;  see  p.  477,  note. 
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WILLS. 


Mainten- 
ance and 
accumu- 
lation 
clauses 
adapted 
to  various 
disposi- 
tions (a). 


Mainten- 
ance and 
accumu- 
lation 
clauses. 

A  very 
general 
form  (c). 


the  words,  "presumptively  eD tied  as  afed,"  the  tw>rtfo,  " or  for 
or  towards  the  common  mtce,  educon,  or  benefit  of  the  chin  [or 
grandchln],  for  the  time  being  objects  of  the  last  precedg 
trust." 

IV.  I  DECLARE  that  my  trees  may,  after  the  determinon  or 
failure  of  every  prior  life  or  other  intt  or  intts,  if  any,  apply 
the  whole,  or  any  pt  at  their  discron,  of  the  income  of  the 
expectant,  contingent,  presumptive  or  vested  share,  portion  or 
legacy  of  any  pson,  who  shl  be  under  the  age  of  21  yrs,  &  being 
a  female  a  spinster,  under  any  of  the  trusts  or  disposons  contd 
in  this  my  will,  for  or  towards  his  or  her  mtce,  educon,  or 
benefit  (&),  &  may  eir  themselves  so  apply  the  same,  or  nuiy 
pay  the  same  to  the  parent  or  gdians  or  gdian  of  such  pson  for 
the  ppose  a&d,  witht  seeing  to  the  applicon  thof :  And  shl 
durg  the  minority  of  any  such  pson  being  a  male,  &  minority 
&  spinsterhood  of  any  such  pson  being  a  female,  accumulate, 
&c.,  continue  dccumulon  clause  as  in  form  ii.,  saying,  "  share, 
portion,  or  legacy,"  &  "  of  the  pson  for  the  time  being  expec- 
tantly, contingently,  presumptively,  or  absolutely  entled  thto." 

V.  I  DECLARE  that  my  trees  may  apply  the  whole  or  any  pt 
at  their  discron  of  any  income,  to  wch  any  minor  shl,  or,  if  of 
full  age  being  a  male,  or  of  full  age  or  married  being  a  female, 
wd  for  the  time  being  be  entled  in  posson  under  any  of  the 
trusts  or  disposons  hrin  contd,  for  or  towards  his  or  her 
mtce,  &c.,  as  in  lust  form;  And  shl,  durg  such  minority, 
or  minority  &  spinsterhood,  as  the  case  may  be,  accumulate 
the   surplus,   if  any,  of  the   same  income   (d),   &c.,  continwt 


(a)  This  form  is  not  weU  adapted  to  a  case  where  there  are  annuities  or 
other  prior  interests  affecting  part  only  of  the  income.  In  that  case  the  next 
form  is  to  be  preferred. 

(ft)  See  p.  773,  note  (f). 

(r)  This  form  is  of  a  very  general  application,  and  is  adapted  to  a  case  where 
annnities  arc  charged,  and  where  the  infant  is  tenant  for  life. 

(/f)  In  the  case  of  an  infant  tenant  for  life,  it  is  desired  that  the  accomola- 
tions  should  belong  to  him  if  he  attains  twenty-one,  &c.  (which  would  not  be 
the  case  under  the  statutory  provision,  see  p.  478,  note),  continue  as  follows  :— 

Variation     "in  the  way  of  compound   intt,  by  investg  the  same  &  the 
J^^rlff""**    resultg  income  thof  in  any  of  the  investmts  hby  authorised,  & 
shl  stand  possed  of  such  accumulons  &  investmts  upon  the  trusts 
follg,  that  is  to  say,  if  the  pson  durg  whose  minority  the  same  shl 
have  been  accumulated  shl  being  a  male  attn  the  age  of  21  yrs. 


for  life. 
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wxumvZan  clause  as  inform  ii.,  saying ,  "  fund  from  wch  the 
same  shI  have  proceeded  "  &  "  of  any  such  minor  as  afsd." 

VI.  I  DECLARE  that  my  trees  may  at  discron  apply  all  or  any  •  Mainten- 
pt  of  the  income  of  the  share  to  wch  any  minor  child  shl  be  accnmula- 
entled  in  expectancy,  &  wd  if  of  full  ago  be  en  tied  in  posson  ^^S^^ 
under  the  trusts  hinbfe  contd  for  his  or  her  mtce,  educon,  or  qi^q^j. 
benefit,  in  such  mner  as  may  be  thought  fit,  &  shl  invest  the  form, 
surplus  income  if  any  thof  in  any  investmts  hby  authorised  in 
^ugmenton  of  the  capl  of  such  share. 

vif.  I  DECLARE  that  my  trees  may,  &c.,  as  in  form  L,  addg  Mainten- 

anco  and 

^fter  "  benefit,"  *'  durg  such  time  as  such  child  or  grandchild  accumu- 
shl  being  a  male,  be  under  the  age  of  25  yrs,  or  being  a  female,  ^*^^°" 
be  under  that  age  &  a  spinster,"  &  addg  at  the  end,  "or  may  for  testa- 
pay  the  same  to  such  child  or  grandchild  psonally  if  he  or  she  ^^^  ^^^' 
shl  have  attned  the  age  of  21  yrs,"  accuw,ulon  clause  as  in  «rand- 
/orm  IL,  addg,  Provd  always,  that  if  at  the  end  of  21  yrs  from  ^here 
my  death  any  child  or  grandchild  of  mine  shl  not  have  attned   ^'^sting  is 

,..,T  ,  -  111      postponed 

■a  vested  intt  m  the  sd  premes,  the  trust  for  accumulon  lastly  to  26,  &c. 
hinbfe  contd  shl  cease  to  operate  as  to  the  expectant  share  of 
«uch  child  or  grandchild  in  the  sd  trust  premes,  &  the  whole 
of  the  income  of  such  share  shl  thenceforth  &  until  such  child 
or  grandchild  shl  attu  a  vested  intt  be  pd  to  him  or  her  for  his 
or  her  absolute  benefit "  (e), 

VIII.  I  DECLARE  that  durg  the  minority  of  each  son  of  mine.  Income  to 
&  durg  the  minority  &  discoverture  of  each  daur  of  mine,  the  wife  for  ^ 
income  of  his  or  her  presumptive  or  expectant  share  shl  be  pd  mainten- 

,  .  ance  of 

to  my  wife  for  the  mtce  &  educon  of  such  son  or  daur  witht  children, 
liability  to  acct  for  the  applicon  thof,  &  after  the  death  of  my 
wife  the  sd  income,  or  any  pt  thof,  shl  be  applied  by  my  trees 
for  the  same  ppose,  eir  directly  or  by  the  paymt  thof  to  the 

or  being  a  female  attn  that  age  or  marry,  then  in  trust  for  such 
pson  absolutely,  but  if  such  pson  shl  die  under  the  age  of  21  yrs, 
&  (in  the  case  of  a  female)  witht  havg  been  married,  then  upon 
4;rust  to  add  the  same  to,  &  so  that  the  same  shl  follow  the 
<lestinon  of  the  fund  from  wch  the  same  shl  have  proceeded, 
but  my  trees  shl  have  power  to  apply  any  such  accumulons  in 
4tny  subseqt  yr  for  or  towards  the  mtce,  educon,  or  benefit  of 
Any  such  minor  as  afsd  in  the  same  mner,  &c.,  as  inform  il" 

(e)  It  is  assumed  that  the  piimary  trust  is  for  luch  children  or  grand- 
«ckildren  as  Attain  25  ;  otherwise  the  effect  of  this  clause  would  be  to  make  the 
fihares  vest  at  21 ;  see  Sovthern  v.  Witllagt4>n^  10  Beav.  166. 
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Advance- 
ment 
clause. 

Ordinary 
form  for 
children 
or  grand- 
children 
of  testator 
or  another 
person. 


The  same, 
adapted 
to  yarious 
disposi- 
tions. 


gdiari  or  gdians  of  such  son  or  daur,  with!  liability  to  see  to  the 
appIicoD  thof^  &  any  surplus  shl  be  accumulated  at  compound 
-intt  as  an  addon  to  the  share  of  such  son  or  daur. 

IX.  I  AUTHORISE  my  trees  after  the  death  [or  future  marre] 
of  my  wife  [after  the  death  of  the  sd,  teiKint  or  tenants  for 
life]  or  prevsly  thto  with  her  [his,  or,  their  respive]  consent  in 
writg,  to  raise  auy  pt  or  pts  not  exceedg  in  the  whole  [a 
moiety]  of  the  then  expectant,  presumptive  or  vest«id  share  of 

any  child  [or  grandchild]  of  mine  [of  the  sd  "}  in  the  sd 

trust  premes(a)  under  the  trusts  hinbfe  contd,  &  to  pay  or 
apply  the  same  for  the  advancemt  or  benefit  of  such  child  [or 
grandchild]  in  such  mner  as  my  trees  shl  think  fit  (b). 

X.  I  AUTHORISE  my  trees,  after  the  determinon  or  failcire 
of  every  prior  life  or  other  intt  or  intts  (if  any),  or  prevsly 
thto  with  the  consent  in  writg  of  everj'  pson  in  existoe  for  the 
time  being  entled  to  any  such  prior  intt  or  intts,  whether 
vested  or  contingent,  to  raise  any  pt  or  pts  not  exceedg  in  the 
whole  [a  moiety]  of  the  then  expectant,  contingent,  pre- 
sumptive, or  vested  share,  portion,  or  legacy  of  any  pson,  under 
any  of  the  trusts  or  disposons  of  this  my  will,  or  any  eodl  hto, 
&  to  pay  or  apply  the  same  for  his  or  her  advancemt  or  benefit 
as  my  trees  shl  think  fit  (o). 


Addition 
for  land. 


(a)  Or  say,  "  the  expectant,  presumptive,  or  vested  legacy  or 

share,  &C.,"  as  the  case  may  be. 

(V)  If  the  daughter's  shares  are  settled  the  following  words  may  be  added, 

"  &  so  that  this  psnt  power  may  be  exercised  to  the  extent  agrd 
over  the  capl  of  any  share  or  shares  in  wch  any  daur  of  mine  shl 

be  entled  to  a  life  intt  only.'*  if  the  trust  property  may  conBist  of  land, 
the  foUowing  addition  may  be  desirable,  **  &  if  necy  or  convenient  the 

same  may  be  raised  by  my  trees  by  mtge  of  any  hds  for  the 
time  being  subjt  to  the  trusts  of  this  my  will,  &  no  mtgee  sl\\ 
be  concerned  to  enquire  as  to  the  propriety  of  raisg  the  same, 
or  as  to  the  amt  wch  ought  to  be  raised,  &  for  the  ppose  of  givg- 
effect  to  this  psnt  provon  the  sd  tnast  premes,  or  as  the  cas^ 
Tnay  be,  shl  as  far  as  necy  be  valued  in  such  mner  &  at  sucbi 
times  as  my  trees  shl  consider  pper,  &  such  valuon  shl  be  con-^ 

elusive."    As  to  bringing  interest  on  advancements  into  account  on  the  dis- 
tribution of  the  fund,  see  Re  Ddllmeyer,  [1896]  1  Ch.  372  ;  Re  Lambert,  [1897} 
2  Oh.  169. 
(<;)  Where  the  trust  property  may  consist  of  land,  see  the  additiotn  in  tbe 

last  note,  saying,  "  such  share  or  portion  shl,  &c." 


MAINTENANCE,    ETC.  777 

XI.  I  AUTHORISE  my  trees  to  raise  any  pt  or  pts  not  exceedg  The  sAme. 
in  the  whole  a  moiety  of  the  capl  of  any  share,  portion,  or  -^.Tery 
legacy,  to  wch  any  minor  shI,  or  if  of  full  age  being  a  male,  form. 
or  of  full  age  or  married  being  a  female,  wd  for  the  time  being 
be  entled  [whether  absolutely,  or  for  a  life,  or  other  limd  intt 
only,  &]  whether  in  posson  or  in  revon  or  expectcy,  under  this 
my  will,  or  any  codl  hto,  &  to  pay  or  apply  the  same  for  his  or 
her  advancemt  or  benefit,  as  my  trees  slil  think  fit :  Provd  that 
no  such  advancemt  shl  be  made  durg  the  existce  of  any  prior 
life  or  other  intt  or  intts,  whether  vested  or  contingent,  witlit 
the  consent  in  writg  of  the  pson  or  psons  entled  thto  (c), 

Xii.  I  DECLARE  that  my  trees  may  pay  or  apply  the  whole.  Power  of 
or  any  pt  at  their  discron,  of  the  income,  or  the  capl,  of  the  gnce  ana 
share  to  wch  any  child  shl  for  the  time  being  be  entled  in  advance- 
expectcy,  &  wd,  if  of  full  age,  be  entled  in  posson,  under  the  of  capitaL 
trusts  hinbfe  decld,  for  or  towards  his  or  her  mtce,  educon,  Short 
advancemt,  or  benefit,  &  shl  invest  the  surplus  income  (if  any)    ^^^' 
in  any  such  investmts  as  are  hby  authorised,  in  augmenton  of 
the  capl  of  such  share. 

Xlii.  I  DECLARE  that  durg  the  suspense  of  absolute  vestg  of  Accumu- 
the  share,  or,  "portion,"  or,  "legacy,"  to   wch   any  child,  or  clause 
"pson,"  shl  for  the  time  being  be  entled  in  expectcy,  under  ^^?^ 
the  trusts  [lastly]   hinbfe   contd,   &   to   wch   such   child,  or,  anceis 
"  pson,"  if  of  full  age,  or  if  a  female  married,  wd  be  absolutely  ^^^^^ 
entled  in  posson,  my  trees  shl  accumulate  the  annl  income  of  ('0- 
such  share,  or,  "  portion,"  or,  "  legacy,"  at  compound  intt,  by 
investg  the  same,  &  the  resultg  income  thof,  in  any  of  the 
investmts  hby  authorised,  in  augmenton  &  so   as   to   follow 
the   destinon    of  the   capl   of  such   share,   or,  "portion,"   or, 
"  legacy." 

XIV.  And  I  declare  that  the  sevl  provons  as  to  mtce  &  Mainten- 

aiice  and 

educon  of  minoi-s,  &  the  accumulon  &  disposal  of  surplus  income  accumu- 
durg  minorities,  hinbfe  contd  with  referee  to  the  share  to  wch  ^*^^°°  . 

.  '  clause  for 

any  child  of  mine  shl  be  entled  in  expectcy  as  afsd,  shl,  after  children 


of  subse- 
quent 

prior  to  the  trust  hinbfe  decld  for  the  child  or  chin  of  the  tenant  for 


the  determinon  or  failure  of  the  trusts  hinbfe  contd,  wch  are      gjj^. 


(d)  Ruch  absolute  trusts  for  accumulation  are  not  fayoured  by  the  Court, 
which  has  overridden  such  a  trust  by  allowing  a  proper  sum  for  maintenance  : 
Re  Collitu,  32  Ch.  D.  229  ;  and  see  Rt  ThatcJier,  26  Ch.  D.  426. 
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life  by 
reference 
to  trust 
for  testa- 
tor's chil- 
dren. 

Advance- 
ment 
clause  for 
children 
ot  subse- 
<iuent 
tenant  for 
life  by  re- 
ference to 
trusts  for 
testator's 
children. 

Manage- 
ment and 
mainten- 
ance 

clause  for 
real  or 
leasehold 
property, 
during 
minority. 

Variations 
for  a 
mixed 
fund  of 
realty  and 
personalty 

(a). 


sd ,  extend  &  be  applicable  to  the  iDCome  of  the  share  to 

wch  any  child  of  the  sd shl  for  the  time  being  be  entled 

in  expectcy,  under  the  trusts  hinbfe  decld,  with  such  alterons 
as  may  be  necy  to  adapt  such  provons  to  that  case. 

XV.  And  I  declare  that,  witht  prejudice  to  the  trusts  hrin 
contd  in  priority  to  the  trusts  for  the  sd  A.,  tenant  for  life  in 
remr,  &  B.,  his  wife,  my  trees  shl,  after  the  death  of  the  sd 
A.  &  B.,or  durg  their  respive  lifetime  with  their  respive  consent 
in  writg,  have  the  like  power  of  advancemt  in  favour  of  the 
child  or  chin  of  the  sd  A.  as  is  hinbfe  contd  with  referee  to  the 
expectant,  presumptive,  or  vested  share  of  any  child  of  mine, 
with  such  alterons  as  the  case  may  require. 

XVL  And  I  declare  that  [after  the  death  [or  future  marre] 

of  my  sd  wife,  or,  "  of  the  sd  ,"  &]  durg   the   minority 

[&  spinsterhood]  of  the  sd  my  trees  shl  take  &  retain 

poeson  or  rece  the  rents  &  profits  of  the  sd  real  &  leasehd 
hds  &  premes  hinbfe  devised  &  bequed  to  [in  trust  for]  the 

sd  as  afsd,  &  manage  the  same,  with  all  such  powers 

as  are  conferred  by  the  42nd  section  of  the  Conveyancg  & 
Law  of  Ppty  Act,  1881,  &  all  such  other  powers  in  that 
behalf,  as  if  they  were  absolutely  entled  thto,  &  may  after 
paying  all  outgoings  &  expses,  apply  at  their  discron  the  whole 
or  any  pt  of  the  net  rents  &  profits  thof  [<&  of  the  income  of  the 
psonal  este  hinbfe  bequed  in  trust  as  afsd]  for  or  towards 
the  mtce,  educon,  or  benefit  of  the  said ,  with  power  to 


As  to 

minority 

clause. 


As  to 
farms. 


(a)  This  form  and  the  two  next  are  intended  for  a  specific  or  general  derise 
of  real  or  leasehold  property  with  or  without  personalty  to  or  in  trust  for  an 
infant  absolutely,  or  subject  to  a  gift  over  on  death  under  twenty-one  or  other- 
wise. It  might  also  be  adapted  to  a  gift  for  life.  For  a  similar  clause  adapted 
to  a  devise  in  strict  settlement,  see  infra^  Devises  in  Strict  Settlement  ; 
and  for  a  more  detailed  power  of  management,  not  confined  to  minoritieB, 
where  there  is  a  trust  for  conversion,  see  infra,  p;  782.  The  clause  might 
generally  be  omitted  in  reliance  on  the  €.  A.,  1881,  s.  42,  which  would  applj 
and  would  probably  suffice,  subject  to  a  question  as  to  the  disposal  of  the  accu- 
mulations, for  which  it  may  be  proper,  in  order  to  prevent  difficulty,  to  make 
express  provision,  especially  if  the  property  is  vested  in  trustees,  so  that  s.  43 
of  the  above  Act  might  also  apply  (see  p.  611,  note).  If  the  Act  is  relied  on, 
form  XIX.  should  be  inserted  mutatu  mutandiiy  as  far  as  required.  As  to  the 
legal  operation  and  effect  of  clauses  for  maintenance  and  advancement  where 
no  legal  estate  is  vested  in  the  trustees,  see  Dean  v.  Dean^  [1891]  3  Ch. 
160, 166. 

For  agricultural  property  a  power  to  carry  on  and  stock  &rms  in  hand  should 
generally  be  inserted,  see  p.  783,  form  iy. 
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pay  the  same  to  his  [her]  gdian  or  gdians  for  that  ppose  witht 
seeing  to^^the'applicon  thof ;  &  shl  accumulate  the  surplus  of 
the    sd  rents    &   profits   [&   income]   durg  the   minority  [ife 

spinsterhood]  of  the  sd ,  by  investg  the  same  &  the  resultg 

income^thof  in  any  investmts  hby  or  by  law  authorised  in  the 
case  of  my  residy  este  or  capl  moy  arisg  thfrom,  or  as  the 
case  may  be,  as  an  addon  to  &  so  as  to  devolve  as  psonal  este 
with  the   sd  hds  &  premes,  but   with   power  to  apply  such 

accumulons  for  the  mtce,  educon,  or  benefit  of  the  sd 

in  any  subseqt  3rr. 

xviL  I  EMPOWER  my  trees  if  &  while  the  said  A.  shl  be  under  The  same, 
the'age  of  21  yrs,  in  their  absolute  discron  eir  to  retain  my  ^^^  j^ 
sd  residy  este  (real  or  psonal)  in  its  then  actual  condon  or  ^^  V^^- 
state  of  investmt,  or  at   any  time  to  sell,  get  in,  or  convert  estate, 
the  same,  Si  to    invest  auy  moys  arisg  from  or  forrag  pt  of  Short 
the  same  in  any  of  the  investmts  hinbfe  authorised,  &  to  vary    ^^^' 
the  same  &  to  exercise  all  such  powers  of  managemt,  leasg, 
&  orwise  in  relon  to  any  ppty  retained  as  if  they  were  absolute 
owners,  &  to  apply  income  or    capl    for    the  mtce,    educon, 
advancemt,  or  benefit  of  the  sd  A.  at  discron,  &  eir  directly 
or  by  paying  the  same  to  his  gdian  or  gdians  for  that  ppose, 
&   to   accumulate    any  unapplied    income    by    the   investmt 
thof  in  mner  afsd  as  an   addon   to   &   so  as   to  go  with  the 

capl. 

XVIII.  And  I    declare   that,  [after  the  death  [or  future  The  same, 

marre]    of    my  sd  wife,    or,  "  of  the  sd  ,"  &]  durg  the  leLehold'^ 

minority  of  any  son  [or  grandson],  or  the  minority  &  spinster-  property 

hood  of  any  daur  [or  granddaur]  of  mine,  [of  the  said ],  children 

my  trees  shl  take  &  retain  posson  or  rece  the  rents  &  profits  ^^^^'^^'i** 
of  the  share  in  the  sd  real   &   leasehd   hds   &  premes   hinbfe  mon  with 
devised  &  bequed   to   wch   such   minor  shl   be   [expectantly]  ^above!^ 
entled,  &  manage  the  same,  with  all  such  powers,  &c.,  as  in 
last  foTTn,  &  may,  after  paying  all  outgoings  &  expses,  apply 
at  their  discron  the  whole  or  any  pt  of  the  net  rents,  profits,  & 
income  of  the  [expectant]  share  of  such   minor  in  the  sd  real 
&  leasehd  premes   [&   in   the   psonal   este   &   premes   hinbfe 
bequed  in  trust  as  afsd],  for  or  towards  the  mtce,  educon,  or 
benefit  of  such  minor,  with  power  to  pay  the  same  to  his  or  her 
gdian  or  gdians  for  that  ppose,  witht  seeing  to  the  applicon 
thof;  &  shl  accumulate  the  surplus  of  such  net  rents,  profits, 
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The  same, 
relying  on 
and  modi- 
fying 
statutory 
clause  (a). 


Power  of 
advance- 
ment for 
real  or 
leasehold 
property. 

Variations 
for  a 
mixed 
fund,  and 
other 
circum- 
stances 
ib). 


&  income  durg  the  minority,  or  minority  &  spiosterhood,  rf 
such  minor,  by  investg  the  same  &  the  reeultg  income  thof  in 
any  investmts  hby  or  by  law  authorised  in  the  case  of  my  residy 
este  or  capl  moy  arisg  thfrom  as  an  addon  to  &  so  as  to  devolve 
as  psonal  este  with  the  [expectant]  share  of  such  minor  in  the 
sd  hds  &  premes,  but  with  power  to  apply  such  accumulons 
for  his  or  her  mtce,  educon,  or  benefit  in  any  subseqt  yr. 

XIX.  And  I  hby  declare  that  my  trees  shl  be  the  trees 
of  this  my  will  for  the  pposes  of  the  42nd  section  of  the  Con- 
veyancg  &  Law  of  Ppty  Act,  1881,  the  powers  &  provons  of  wch 
shl  apply  in  relon  to  the  sd  real  &  leasehold  hds  &  jn^mes 
hinbfe  devised  &  bequed  [&  so  that  it  shl  be  obligatory  on 
my  trees  to  enter  into  &  continue  in  the  posson  or  rect  of  the 
rents  &  profits  of  the  same  hds  &  premes  [or  any  undivided 
share  thof  as  the  case  may  be]  in  eveiy  case  thby  provd  for] ; 
[And  that  in  addon  to  the  powers  of  the  sd  Act,  my  trees  sbl 
have  power,  &c.,  insert  any  addonal  powers  required}  ;  [And 
THAT  any  surplus  rents  &  profits  &  the  accumulons  thof  may 
durg  any  such  minority  as  is  provd  for  by  the  sd  Act  be 
invested  in  any  of  the  investmts  hby  authorised  in  the  case  of 
my  residy  este  or  capl  moy  arisg  thfrom],  &  that  any 
accumulons  of  rents  &  profits  made  durg  any  such  minority 
as  afsd  shl  (witht  prejudice  to  the  power  to  apply  the  same  at 
any  time  as  if  the  same  had  been  rents  &  profits  of  the  cuiTeot 
yr)  be  added  to  &  go  &  devolve  as  psonal  este  with  the  sd  hds 
&  premes. 

XX.  I  AUTHORISE  my  trees  at  any  time  [after  the  death  [or 

future  marre]  of  my  sd  wife  or,  "  of  the  sd ,**  or  prevsly 

thto  with  her  [his]  consent  in  writg]  to  raise  by  sale,  mtge,  or 
orwise,  any  pt  or  pts  not  exceedg  in  the  whole  the  sum  of 

£ ,  or,  "  not  exceedg  in  the  whole  a  moiety  of  the  value 

(to  be  determined  for  that  ppose  in  such  mner  as  my  trees 
shl  in  their  discron  tbink  fit),"  of  [the  then  expectant 
presumptive  or  vested  share   of  any  child   [or  grandchild]  of 

mine  [of  the  said ]  in]  the  sd  real  &  leasehd  premes,  [or, 

if  a  Trhioced  fund,  the  sd  real  &  .psonal  este]  under  the  trusts 


(a)  See  p.  778,  note. 

(^)  This  form  with  the  appropriate  yariations  is  adapted  to  go  with  either  of 
the  three  preceding  forms. 
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afsd,  &  to  pay  or  apply  the  same  for  his  or  her  advancemt,  or 
benefit  as  my  trees  shl  think  fit,  Provd  always  &  I  declare 
that  no  pchaser  or  mtgee  shl  be  concerned  to  enquire  as  to 
the  propriety  of  raisg  any  moy  for  the  ppose  of  such  advancemt, 
or  the  amt  wch  ought  to  be  raised  or  to  see  to  the  applicon 
thof. 

XXI.  I  EMPOWER  my  trees,  if  they  shl  think  fit,  to  apply  all  Power  to 
or  any  pt  of  the  income  applicable  under  this  my  will  for  the  ho^"for 
mtce  or  educon  of  my  infant  child  or  chin  for  the  time  being,  infante. 
in   or  towards  providg  a  suitable    residce,   &   keepg   up    an 
establishmt  for  such  child  or  chin,  or  any  of  them,  &  for  that 
ppose  to  take  on  lease  or  from  yr  to  yr  any  pper  dwg-house,  & 
defray  all  expses  connected  thwith,  or  with  the  establishmt  to 

be  kept  up  thrin,  &  also,  if  they  shl  think  fit,  to  permit  any 
adult  child  or  chin  of  mine  to  share  the  benefit  of  such  residce 
&  establishmt  eir  with  or  witht  contributg  towards  the  expses 
thof,  &  upon  such  terms'as  to  the  contribon,  if  any,  to  be  made 
by  such  adult  child  or  chin,  &  iu  all  other  respts  as  my  trees 
may  in  their  disoron  think  fit. 

XXII.  I  EMPOWER  my  trees  at  any  time,  if  they  shl  in  their  The  same, 
absolute  discron  deem  it  expedient,  to  take  on  lease  or  rent  Power  to 
a  house  in  such  place  as  they  shl  think  fit  as  a  residce  for  furniture 
my  chin  or  any  of  them  until  the  youngest  child  for  the  time  *"d  to 
being   shl   attn  the  age  of  21  yrs  or  marry;  or  for  any  less  testator's 
period,  &  to  retain  &  use,  if  thought  fit,  all  or  any  pt  of  my  *"**'"  *° 
furniture    &    househd    &    domestic   effects  for  the   ppose   of  with 
fumishg  such  house,  &  also,  if  deemed  expedient,  to  pchase  ^^^^  ' 
any  furniture  or  effects  for  such  ppose  &  so  that  such  pchased 
furniture  &  effects  shl  subjt  to  such  user  thof  be  held  as  pt  of 

my  residy  este,  &  to  pay  the  rent,  rates,  &  taxes  &  expses  of 
insurce  &  repairs  payable  in  respt  of  such  house,  &  any  other 
costs  incidental  to  the  takg  &  furnishg  of  the  same  out  of  the 
income  or  capl  of  my  genl  psonal  este,  includg  power  to  retain 
a  fund  for  that  ppose,  &  for  the  paymt  of  the  annl  sum  payable 
to  such  of  my  sisters  as  may  reside  with  my  chin  as  hinafter 
mentd,  Provd  that  the  fund  so  retained  &  the  income  thof  shl 
«ubjt  to  &  after  satisfying  the  pposes  last  a&d  form  pt  of  my 
residy  este ;  And  I  further  empower  my  trees  to  permit  all 
or  any  of  my  chin  &  one  of  my  sisters  to  occupy  &  use  such 
house,  furniture  &  effects  durg  the  period  afsd,  &  to  pay  the 
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sum  of  £ p.a.  out  of  my  genl  psonal  este  by  half-yrly 

paymts  to  such  one  of  my  sd  sisters  as  shI  reside  with  my  chin 
as  afsd,  or  a  proportionate  amt  for  any  pt  of  a  yr  durg  wch 
she  may  so  reside ;  Provd  that  if  any  question  shl  arise  as  to 
wch  of  my  sisters  shl  reside  with  my  sd  chin  as  a&d,  such 
question  shl  be  decided  by  a  majority  of  my  trees. 


Power  to 
manage 
real  and 
leasehold 
estate 
until  sale. 

Full  form 
(ft). 


Power  to 
accept 
surrenders 
of  leases. 


POWERS   TO   TRUSTEES   AND   EXECUTORS  (a). 

I.  I  DECLARE  that  it  shl  be  Iful  for  my  trees  to  manage  & 
cultivate  or  superintend  the  managemt  &  cuitivon  of  the  real 
&  leasehd  hds  hinbfe  devised  &  bequed  to  them  in  trust  [for 
sale  until  the  same  shl  be  sold  (o)],  includg  power  to  cut 
timber  &  underwood  for  sale,  repairs,  or  orwise,  to  open  & 
work  mines,  minis,  quarries,  &  brickfields,  &  to  erect,  pull 
down,  &  repair  houses  &  other  bldgs,  &  to  drain  &  make  roads 
&  fences,  &  orwise  to  improve  the  sd  premes,  &  to  insure  (cJ) 
bldgs  agst  loss  or  damage  by  fire,  &  to  make  allowces  &  re- 
missions of  rent  to  &  arrangemts  with  tenants  &  others,  includg 
power  to  condone  &  to  grant  licence  to  commit  breaches  of  covt, 
&  to  accept  surrenders  of  leases  &  tenancies  (e),  &  genlly  to  deal 
with  the  ppty  as  if  they  were  absolute  owners  thof  witht  being 
responsible  for  any  loss  or  damage  (/) :  And  also  power  to 
delegate,  eir  exply  or  by  implicon  durg  such  period  or  periods. 


(a)  See  also  Conybrsiok  Ain>  Invbsthbnt,  above,  p.  729  et  9eq,;  and 
Maintknancb,  Ac.,  p.  772  et  seq, 

Qf)  Many  of  the  powers  in  this  clause  are  given  bj  the  C.  A.,  1881,  s.  42, 
where  the  Act  applies  ;  but  the  statutory  clause  is  confined  to  minorities,  and 
it  is  doubtful  whether  it  applies  where  there  is  a  trust  for  conyersion  ;  see 
p.  479,  note.  The  clause  in  the  text  should  therefore  be  inserted  when 
appropriate. 

(p)  If  there  is  no  trust  for  sale  omit  the  words  in  brackets. 

(<2)  Power  to  insure  is  given  by  the  T.  A.,  1893,  s.  18. 

(«)  Power  to  accept  surrenders  of  leases  is  conferred  on  the  tenant  for  life 
by  the  S.  L.  A.,  1882,  s.  13  (see  p.  616,  note)  ;  this  power  to  the  trustees  to  accept 
surrenders  would,  therefore,  by  s.  66  of  the  Act  not  be  exerciseable  without  the 
consent  of  the  donee  or  donees  of  the  statutory  powers,  if  any  ;  unless  there  is  a 
trust  for  sale,  in  which  case  such  consent  is  dispensed  with  by  the  Act  of  1884,  s.  6. 

(/)  The  rest  of  the  form,  except  the  clause  at  the  end,  may  usually  be 
omitted. 
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&  upon  such  terms  as  they  shl  think  fit,  the  exercise  of  all  or 
any  of  the  powers  of  managemt  &  improvemt  hinbfe  contd  to 
the  pson  or  psons  for  the  time  being  entled  to  the  enjoymt  of 
the  rents  &  profits  of  the  sd  trust  premes  [or  of  any  pt  thoQ  if 
of  full  age,  or  to  any  other  pson  or  psons  intted  thrin  under  this 
my  will,  witht  being  responsible  for  any  loss  thby  occasd ;  And 
ALSO  power  conclusively  to  determine  elr  by  way  of  anticipon  or 
orwise,  &  eir  exply  or  by  implicon  what  pt,  if  any,  of  the  produce 
of  timber,  mines,  minis,  quarries,  or  brickfields  shl  be  applied  as 
capl,  &  what  pt,  if  any,  as  income,  &  so  that  such  pt  as  shl  be 
determined  to  be  capl  shl  be  disposed  of  as  if  the  same  had 
arisen  from  a  sale  of  the  sd  premes :  And  also  power  to  raise 
&  pay  the  costs  &  expses  attendg  the  exercise  of  the  sd  powers 
of  managemt  &  improvemt  out  of  the  income,  or  as  to  any 
monies  expended  in  stockg  farms  in  hand  or  in  paymt  of  com- 
penson  to  out-going  tenants  or  in  improvemts  wch  my  trees  shl 
consider  to  be  of  a  permanent  nature,  by  mtge  or  sale  of  the  sd 
premes  or  any  pt  thof,  or  orwise  out  of  the  capl  of  the  sd  trust 
premes. 

II.  I  EMPOWER  my  trees  to  manage  &  cultivate  my  real  &  The  same, 
leasehd  hds  hinbfe  devised  &  bequed  to  them  in  trust  [for  sale  Short 
until  the  same  shl  be  sold  {gY}  with  all  the  powers  in  that  behalf 
of  absolute  owners,  includg  power  to  cut  timber  &  underwood 
for  sale,  repairs,  or  orwise,  &  to  repair  &  insure  houses  &  bldgs, 
&  to  make  allowces  to  &  arrangemts  with  tenants  &  others,  & 
to  accept  surrenders  of  leases  &  tenancies,  with  power  out  of  the 
income  or  capl  of  the  premes  [my  residy  este]  to  make  any 
outlay  for  the  ppses  afsd  (h). 

in.  I  EMPOWER  my  trees  to  manage,  repair,  insure,  demise,  Another 
for  any  term  of  years  or  tenancy  &  at  any  rent,  &  deal  & 
arrange  with  tenants  of  any  real  or  leasehd  hds  hinbfe  given 
in  trust  for  sale  until  the  same  shl  be  sold,  with  the  same 
uncontrolled  discron  as  if  my  trees  were  absolute  benefl  owners 
thof. 

rv.  I  ALSO  EMPOWER  my  trees  in  their  absolute  discron  to  take  Power  to 
&  retain  posson  for  such  period  as  they  shl  think  fit  of  any  farm  aidstock 
or  farms  formg  pt  of  my  residy  este,  &  to  manage  stk  &  cultivate  f"*""** 


(^)  If  there  is  no  trust  for  sale  omit  the  words  in  brackets. 
(A)  Be  Bellinger,  [1898]  2  Ch.  534. 
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Power  to 
grant 
lQftse»  of 
unsold 
lands  (a). 

As  to 
effect  of 
S.  L.  Actf. 


the  same,  &  to  employ  &  expend  such  pt  of  the  capl  or  income 
of  my  residy  este  as  they  shl  think  fit  for  that  ppose  or  for 
paying  compenson  to  outgoing  tenants :  And  also  if  deemed 
expedient  to  raise  any  moy  required  for  any  such  ppose  as  afed 
by  mtge  of  any  such  farm  or  farms,  or  any  lands  or  hds  formg 
pt  of  my  residy  este,&  so  that  no  mtgee  shl  be  concerned  to  see 
that  the  moy  raised  is  wanted  or  as  to  the  applicon  thof,  &  any 
such  mtge  may  be  in  such  form  &  contain  such  powers  & 
provons  as  may  be  thought  fit :  And  I  fubther  empower  my 
trees  to  hire  &  engage  bailiffs,  agents,  labourers,  &  workmen,  b 
to  employ  the  existg  live  &  dead  stk  (if  any),  &  buy  &  sell  live 
&  dead  stk,  &  genlly  to  act  in  all  mres  relatg  to  any  such  fium 
or  farms  as  if  they  were  the  absolute  benefl  owners  tbof :  And 
my  trees  shl  be  free  from  all  responsibility  &  be  fully  indem- 
nified out  of  my  residy  este  in  respt  of  any  loss  arisg  in  relon 
thto,  &  shl  have  power  to  determine  what  pt  of  the  produce  & 
movs  arisg  from  the  carrying  on  of  such  farm  or  farms  ski  be 
treated  &  applied  as  cnpl  &  what  pt  as  income,  &  such  deter- 
minon  shl  be  bindg  &  conclusive  on  all  psons  intted  under  this 
my  will  or  any  codl  hto. 

V.  I  DECLARE  that  it  shl  be  Iful  for  my  sd  trees  to  demise  all 
or  any  of  my  real  &  leasehd  hds  &  premes  hinbfe  devised  & 
bequed  in  trust  [for  sale,  &  wch  shl  for  the  time  being  remain 


As  to  the 
insertion 
of  express 
powers  of 
leasing, 


(a)  Where  the  land  is  devised  without  any  trust  for  saUjSjkd  there  is  a  tenint 
for  life  or  limited  owner  of  the  whole  or  any  undivided  share  within  s.  2  or  58 
of  the  8.  L.  A.,  1882,  the  powers  of  the  Act  will  apply,  and  he  exercise- 
able  by  him  as  to  the  entirety  or  his  share,  and  any  concarrent  powers  gfiten 
to  the  trustees  would  under  s.  56  be  exerciseable  only  with  his  consent.  Where 
the  land  is  devised  in  trust  for  *ale^  and  there  is  a  tenant  for  life,  or  limited 
owner  within  s.  63,  of  the  proceeds  of  sale  or  any  share  thereof,  the  powers  d 
the  Act  would  also  apply,  and  would  be  vested  in  such  limited  owner,  or,  if  the 
beneficial  interest  is  divided,  in  him  together  with  the  other  persons  beneficiallT 
entitled  in  possession  to  the  other  shares,  whether  absolutely  or  for  limited 
interests ;  but  the  powers  would  in  that  case,  by  the  Act  of  1884,  a  7,  be 
suspended  unless  an  order  of  Court  were  obtained,  and  in  the  meantime  by  a  6 
of  that  Act  no  statutory  consent  would  be  necessary  to  the  exercise  of  anj 
express  powers  given  to  the  trustees ;  see  above,  p.  494,  note. 

Where  the  real  estate  is  devised  in  trust  for  sale,  or  (without  a  trust  for  sale) 
in  trust  for  tenants  in  common,  or  for  an  infant  or  other  person  under  disability, 
the  trustees  should  be  invested  with  any  appropriate  leasing  and  other  powers, 
whether  the  Act  may  apply  or  not,  either  in  detail  or  by  incorporating  the 
statutory  powers  ;  the  powers  being  of  course  subject  to  such  (if  any)  statutory 
consent  as  may  be  necessary.  For  powers  to  grant  buUding  and  mining  leases, 
which  may  be  adapted  with  merely  verbal  alterations  to  a  will,  see  pp.  617,  619. 
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unsold  (6)],  for  any  term  of  yrs  Dot  exceedg  21  yrs  [or  for  a 
niing  lease  not  exceedg  40  yi*s,  or  for  a  bldg  or  improvg  lease 
not  exceedg  99  yrs],  to  take  effect  in  posson  or  within  6  calr 
months  from  the  date  of  the  lease,  or,  "  for  any  term  of  yrs  eir 
in  posson  or  revon,  &  for  any  ppose,"  with  or  witht  takg  a  fine 
or  prem,  &  upon  such  terms  &  condons  in  all  respts  as  they  shl 
think  fit,  but  so  that  any  sum  reced  as  a  fine  or  prem  shl  be 
applied  as  if  the  same  were  proceeds  of  a  sale,  &  so  that  in  case 
any  lease  shl  be  grted  on  the  surrender  or  determinon  of  a  then 
existg  or  prior  lease  or  tenancy,  the  value  of  the  intt  so  sur- 
rendered, or  the  tenant  rt  or  claim  to  compenson  for  improvemts 
or  orwise  in  respect  of  such  tenancy,  may  be  taken  into  acct  in 
fixg  the  rent  &  terms  of  the  new  lease  (c). 

VI.  I  AUTHORISE  my  trees  to  concur  with  the  other  pson  or  Power  of 
psons  entled  to  or  havg  power  in  that  behalf  in  relon  to  any  ^e/i^Uy 
ppty,  whether  real  or  psonal,  held  in  undivided  shares,  in  makg  ^^  P^'- 
a  parton  of  such  ppty,  [&  that  notwg  that  any  of  my  trees  or  a  (d), 
sole  tree  may  be  entled  to  or  intted  in  any  of  the  other  shares 
of  the  same  («)]  &  to  give  or  rece  moy  for  equality  of  parton,  & 
to  make  any  such  parton  upon  such  terms  &  condons  as  they  shl 
think  pper,  &  for  the  ppses  afsd  to  exte  &  do  all  such  assurces 
&  things  as  they  shl  think  fit ;  And  the  ppty  wch  shl  on  any 
«uch  parton  be  taken  by  my  trees  in  sevlty,  shl  be  held  upon,  & 
subjt  to  the  like  trusts,  powers,  &  provons  (so  far  as  applicable) 
as  the  undivided  share  or  shares  for  wch  the  same  shl  be  sub- 
stituted, &  any  sum  agrd  to  be  pd  for  equality  of  parton  may  l)e 
pd  out  of  my  residy  psonal  este,  or  raised  by  mtge  of  or  chge 
upon  the  ppty  so  taken  in  sevlty,  &  any  moys  reced  for  equality 
of  parton  shl  be  applied  as  if  the  same  had  arisen  from  a  sale  of 
the  sd  undivided  share  or  shares. 

But  the  comprehensive  power  in  form  vii.,  in/rUf  hy  reference  to  the  Act  is  to 
be  preferred  to  the  insertion  of  detailed  powers.  The  addition  to  the  trust  for 
sale  and  powers  of  leasing  for  a  reversionary  interest  or  undivided  share  at 
pp.  499,  500,  could  be  readily  adapted  to  a  will ;  but  the  provision  for  rever- 
sionary interests  is  of  little  importance  having  regard  to  the  S.  L.  Acts. 

As  to  real  estate  devised  in  strict  settlement,  see  infra.  Devises  in  Stbict 
Settlemeitt. 

(&)  If  there  is  no  trust  for  sale  omit  the  words  in  these  brackets. 

(<;)  See  as  to  this  the  S.  L.  A.,  1882,  s.  13  (5)  ;  above,  p.  615,  note. 

(rf)  See  the  S.  L.  A.,  1882,  s.  3  (iv.)  as  amended  by  the  Act  of  1890,  s.  5  ;  and 
BB  to  the  effect  of  the  Act  where  express  powers  are  given,  see  last  page,  note. 

(#)  See  above,  p.  600,  note  (^). 
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Clause 
giving  the 
trostees 
express 
powers  of 
leasing, 
&c.,  by 
reference 
to  S.  L. 
Acts. 

Addition 
where  the 
statutory 
powers  are 
extended 
(a). 


The  same 
for  speci- 
fically 
devised 
estate  (c). 


TIL  I  DECLARE  that  it  shl  be  Iful  for  my  trees  to  exercise 
over  or  in  relon  to  all  or  amy  hds  of  whatever  tenure  for  the 
time  being  held  upon  the  trusts  of  this  my  will  or  any  undivided 
share  or  shares  thof  all  such  powers  of  leasg  [&  sale]  &  other 
powers  of  every  description  wch  may  be  applicable-  thto  a^  are 
by  the  S.  L.  Acts,  1882  to  1890,  conferred  upon  tenants  for  life, 
&  so  that  all  the  provons  of  the  sd  Acts  subsidiary  or  incidental 
to  such  powers,  shl  be  deemed  to  apply,  &  to  be  incorporated  in 
this  my  will  as  far  as  circes  may  admit,  subjt  nevs  to  the 
provons  hrin  contd,  to  the  intent  that  such  powers  &  provons 
shl  operate  &  take  effect  in  like  mner  &  with  all  the  like 
incidents,  effects,  &  consequces  as  if  such  powers  had  been  con- 
ferred by  the  sd  Acts :  [And  also  (to  the  intent  that  the  addonal 
or  larger  powers  hinafter  contd  &  all  provons  subsidiary  or 
incidental  thto  shl  operate  &  take  effect,  as  far  as  the  case  may 
admit,  by  way  of  extension  &  enlargemt  of  the  powers  of  &  with 
the  aid  of  the  sd  Acts,  &  with  all  the  like  incidents,  effects,  & 
consequces,  as  if  the  same  or  the  like  powers  were  by  the  sd 
Acts  conferred  upon  tenants  for  life  &  had  been  hby  given  to 
the  sd  trees  by  referee  thto,  &  so  as  to  incorporate  all  subsidiary 
or  incidental  powers  &  provons  contd  in  the  sd  Acts  wch  may 
be  applicable,  but  subjt  to  the  provons  hrin  contd)  the  powers 
hinafter  contd  (that  is  to  say)  &c.,  further  jxywers,  e,g.,  togri 
leases  for  longer  terms,  or  to  make  grts  at  fee  farm  rerUs  (5)} 

VIIL  I  DECLARE  that  it  shl  be  Iful  for  my  trees,  or  other 
donee  or  dances,  at  any  time  bfe  any  son  or  daur  of  mine  shl 
attn  an  absolute  vested  intt  in  posson  in  the  sd  hds  &  premes 


(a)  See  note  (0),  p.  614  ;  and  compare  the  form  at  p.  601.  This  power 
indades  a  power  of  sale  where  the  will  does  not  contain  a  trust  for  sale. 

(i)  As  to  extending  the  statutory  powers,  see  p.  671.  For  forms  extend- 
ing the  powers,  see  above,  pp.  640  et  ieq,  and  iarfra,  Devises  in  Steict 
Settlement. 

Caseain  CO  ^^  ^^^  ^m  P-  ^^^'  ^^^*  ^^^  ^^^  other  notes  above  on  the  Acts.    There 

which  S.  are  some  cases  in  which  a  devise  is  not  to  vest  absolntelj  until  the  attainment 
L.  Acts  do  of  a  given  age,  or  other  event,  to  which  the  Acts  do  not  apply ;  e^^  where  the 
not  apply,  j^q^  during  the  minority  of  the  donee  or  other  definite  term  are  given  to 
some  other  person,  as  in  the  common  case  of  a  devise  to  an  infant  with  a  gift 
of  the  rents  to  the  mother  during  the  minority,  whether  subject  to  an  obliga- 
tion to  maintain  the  infant  or  not,  in  which  case  the  estate  of  the  donee  is  not 
in  possession  so  as  to  come  within  s.  58  or  59  of  the  Act  of  1882  (and  s.  60  abo 
would  not  apply),  and  the  interim  owner  of  the  rents  having  only  a  chattel 
interest,  would  not  have  the  powers  of  the  Acts ;  but  if  there  is  an  absolDte 
trust  of  the  interim  rents  for  the  infant's  maintenance,  this  would  amount  to 
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hinbfe  devised,  or,  "durg   the  minority  of  the  sd  ,"  or 

(18  the  case  may  be,  to  exercise  over  or  in  relon  to  all  or  any 
pt  of  the  sd  hds  &  premes  all  such  powers,  &c.,  as  in  last  form. 

IX.  I  DECLARE  that  it  shl  be  Iful  for  my  trees,  at  the  reqt  fown  to 
in  writg  of  the  pson  or  psons  of  full  age,  if  any,  for  the  time  thcpup- 
being  entled  to  the  income  of  the  sd  trust  premes,  &  if  there  ^^^  ^^ 
shl  be  no  such  pson,  at  the  discron  of  my  trees,  to  invest  any 
moys  ansg  from  the  sale  or  converaion  (wch  my  trees  are  hby 
authorised  to  make  for  such  ppose)  of  the  sd  trust  premes,  or 
any  pt  thof,  in  the  pchase  of  any  manors,  messes,  lands,  or 
hds  in  England  or  Wales^  [or  Ireland,]  of  freehd,  copyhd,  or 
customary  tenure,  or  held  for  any  term  of  yrs  of  wch  not  less 
than  fifty  yrs  shl  be  unexpired  at  the  time  of  such  pchase, 
or  in  the  enfranchisment  of  any  copyhd  or  customary  hds 
pchased  under  the  psent  power :  And  that  all  such  hds  shl  be 
assured  to  my  trees,  their  hrs,  exs,  ads,  &  assns,  accordg  to  the 
tenure  thof  {d),  upoD  trust  that  my  trees  shl  with  the  consent 
in  writg  of  the  pson  or  psons  for  the  time  being  entled  to  the 
income  of  the  sd  trust  premes,  if  of  full  age,  &  if  there  shl  be 
no  such  pson,  at  the  discron  of  my  trees,  sell  such  hds  & 
premes  {e) :  And  upon  further  trust  that  my  trees  shl  stand 
poesed  of  the  net  moys  to  arise  from  every  such  sale  after 


grving  the  infant  an  estate  in  possession,  so  as  to  bring  the  case  within  the  Act  ; 
see  ^  Morgan,  24  Ch.  D.  114.  A  gift  in  trust  for  a  person  eafUingeTitly  on  his 
attaining  twenty-one,  or  other  event,  does  not  appear  to  come  within  the  literal 
words  either  of  s.  58  (1,  ii.),  or  of  s.  59  or  60 ;  bat  a  gift  in  that  form,  coupled 
with  a  gift  of  the  interim  rents  for  the  maintenance  of  the  donee,  was  held  in 
iltf  Morgan  to  be  within  the  Acts.  Another  case  not  coming  within  the  Acts 
is  the  ordinary  discretionary  trust  creating  a  protected  life  interest  {Ee  Athin- 
san,  30  Ch.  D.  605 ;  31  Ch.  D.  577).  See  further  as  to  cases  not  within  the 
Acts,  Vol.  1.,  p.  469,  note.  Where  the  Acts  do  not  apply,  or  their  application  is 
doubtful,  express  powers  should  be  inserted  ;  and  in  the  latter  case  they  should, 
to  avoid  clashing,  be  given  to  the  person  in  whom  the  statutory  powers,  if 
applicable,  would  be  vested  ;  otherwise  it  wiU  generally  be  proper  in  such  a 
case  to  give  them  to  the  trustees. 

(d)  When  the  purchase  is  authorised  to  be  made  with  the  proceeds  of  real   Yariation. 
estace  comprised  in  a  general   devise  in  trust  for   conversion,  substitute  for 

the  rest  of  this  form  (except  the  proviso  at  the  end  for  indemnity  of  trustees 

in  respect  of  leaseholds),  "  upon  the  trusts,  &  subjt  to  the  powers 
&  provons  upon  &  subjt  to  wch  the  same  premes  wd  thence- 
forth be  held,  if  the  same  had  been  comprd  in  the  genl  devise 
&  beqt  in  trust  for  conversion  hinbfe  contd." 

(e)  For  variations  for  sale  for  fee  farm  rents,  see  p.  495. 
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Power  to 
pnrchaso 
a  house 
for  re- 
sidence 
of  wife. 


pa3rmt  of  the  costs  thof,  upon  the  same  trusts,  &  subjt  to  the 
same  powers  &  provons,  includg  the  sd  power  of  pchasg  hds, 
as  the  moy  laid  out  in  the  pchase  of  the  hds  so  sold  wd  haye 
been  subjt  to  if  the  same  had  not  been  so  laid  out :  And  in 
THE  MEANTIME  (a),  &  Until  all  the  sd  pchased  hds  shl  be  sold 
my  trees  shl  have  power  to  manage  the  same  premes,  &  to 
make  allowces  to  &  arrangemts  with  tenants  &  others,  &  to 
accept  suiTenders  of  leases  or  tenancies :  And  to  demise  all  or 
any  pt  of  the  same  premes,  see  leasg powers,  p.  784  ;  And  in  the 
meantime,  &  until  all  the  sd  pchased  hds  shl  be  sold,  my  trees 
shl  pay  &  apply  the  rents  &  profits  thof  to  the  pson  or  psoos 
for  the  pposes  &  in  the  mner,  to  whom  &  for  &  in  wch  the 
income  of  the  trust  premes  applied  in  the  pchase  of  the  sd  hds 
wd  have  been  applicable  if  such  pchase  had  not  been  made: 
Pbovd  always  that  in  the  event  of  any  lea^ehd  hds  being 
pchased  under  the  trust  or  power  hinbfe  contd,  my  trees  shl 
be  entled  to  be  indemnified  to  the  fullest  extent  out  of  the, 
trust  premes  for  the  time  being  &  the  rents  &  income  thof  in 
respt  of  any  liability  incurred  by  them  to  the  paymt  of  the 
rents  &  the  pformce  of  the  covts  &  condons  reserved  by  or 
contd  in  the  lease  under  wch  such  premes  are  held,  or  under 
any  covt  entd  into  by  my  trees  on  the  pchase  of  the  sd  hds  or 
orwise  in  relon  thto  (6). 

X.  Provd  always,  &  I  empower  my  trees  at  any  time,  at 
the  reqt  in  writg  of  my  sd  wife,  to  lay  out  any  sum  not 
exceedg  £ arisg  from  the  sale  (wch  they  are  hby  autho- 
rised to  effect)  of  any  pt  of  the  sd  trust  premes,  in  the  pchase 
of  a  messe,  with  suitable  outbldgs  &  offices  &  other  appurts, 
&  with  or  witht  gardens,  pleasure  grounds,  &  land  to  be  held 
thwith,  as  a  residce  for  her,  such  messe  &  premes  to  be  situate 
in  England  or  Wales,  &  to  be  eir  freehd,  or  copyhd,  or  leasehd, 


Variation.        (a)  If  the  will  containfl  a  devise  of  land  with  powiera  of  management, 
leasing,  'Ac,  the  powers  may  be  given  by  reference  as  follows  : — *'  AND  IN 

THE  MEANTIME  &  until  all  the  sd  pchased  hds  shl  be  sold,  my 

trees  shl  have  the  like  powers  of  managing,  improvg,  grantg 

leases  of,  &  acceptg  surrenders  of  leases  &  tenancies  of  the 

same,  condoning  &  granting  licences   to  commit  breaches  of 

covenant  as  are  hinbfe  given  to  them  in  respect  of,  &a" 
(()  See  as  to  this,  2  Dav.  Free.,  pt.  1,  p.  423,  note. 
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held  for  a  term  of  yrs  of  wch  not  less  than  forty  yrs  shl  be 
unexpired  at  the  time  of  pchase,  &  to  be  assured  to  my  trees, 
their  brs,  exs,  ads,  or  assns,  as  the  case  may  require  (o)  upon 
trust,  &c.,  t'Tust  for  sale  &  trusts  of  proceedsy  as  in  last  form, 
svhstitutg  "  messe  &  premes  "  for  "  hds  '* :  And  my  trees  shl 
until  such  sale  permit  my  sd  wife  to  occupy  such  messe  & 
premes,  but  with  power  to  them,  with  such  consent  or  at  such 
discron  as  afsd,  to  demise  the  same  or  any  pt  thof  for  any 
term  not  exceedg  21  yrs,  to  take  effect  in  posson  or  within 
six  calr  months  from  the  date  of  the  demise,  at  rack-rent,  the 
rent  reed  under  any  such  lease  to  be  pd  or  applied  in  the 
same  mner  as  the  income  arisg  from  the  proceeds  of  the  sale 
of  the  sd  messe  &  premes  wd  be  payable  or  applicable  if  the 
same  were  sold ;  Provo  for  indemnity  of  trees  in  respt  of 
leasehds  as  in  last  form. 

XI.  I  AUTHORISE  my  trees,  at  any  time  durg  the  life  of  my  Power  to 
wife  with  her  consent  in  writg,  to  sell  all  or  any  pt  of  the  sd  ^  ^n 
messe  &  hds,  furniture,  plate  &  househd  effects  hinbfe  devised  ^^^^  ^^ 
&  bequed  in  trust  for  her  for  life ;  [And  I  direct  that  the  net  tun  be- 
moys  arisg  from   such  sale   shl  sink  into  &  form  pt  of  my  5^^^^^ 
residy  este].  for  life  (d). 

XIL  Provd  ALWAYS,  &  I  authorise  my  trees  at  any  time,  at  Power  to 
the  reqt  in  writg  of  my  sd  wife,  to  lay  out  any  sum  not  exceedg  ^miture 
£ out  of  my  psonal  este  in  the  pchase  of  furniture,  to  for  wile. 


be  held,  used,  &  enjoyed  by  my  wife  durg  her  life,  she  keepg 
the  same  insured  agst  fire,  &  in  good  repair  &  preservon, 
reasble  wear  &  tear  excepted,  &  after  her  death  to  fall  into  my 
residy  este.  Provon  as  to  inventory  as  in  form,  xxiii  or  xxiv., 
p.  687,  substitutg  "trees  "for  "exs,"  inform  xxiii. 

XIII.  I  AUTHORISE  my  trees  to  lay  out  for  bidg  any  of  the  hds  Power  to 
hinbfe  devised  in  trust  for  sale,  &  to  erect,  build,  make  &  lay  for  build- 
down  on  or  under  the  same  any  houses,  bldgs,  roads,  paths,  i"ft  *<5. 
sewers,  drains,  gas-pipes,  wires,  dynamos,  &  engiues  for  electric  r^°^/^\ 
lighting,  water-pipes  &  other  convenices,  at  the  expse  of  my 
residy  este. 


(r)  See  p.  787,  note  (d), 

(d)  This  power  is  given  to  the  wife  by  the  S.  L.  A.  as  to  the  house,  if  it  is  not 
the  principal  mansion  house,  see  s.  10  of  the  Act  of  1890. 

(e)  See  the  fuU  form  in  Sbttlbmentb  (Real),  p.  623,  fonn  LVii. 
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XIV.  I  AUTHORISE  my  exs  to  complete  or  rescind  any  contract 
for  sale  or  pchase  of  hds  of  aoy  tenure  iii*ch  I  may  have  entd 
into,  &  wch  may  at  my  death  be  uncompleted,  &  to  make, 
insist  upon,  waive,  or  submit  to  any  requisons  or  objons  as  to 
title  or  evidce  of  title  or  orwise,  whether  tenable  or  not,  &  eir 
uncondonally  or  upon  teiTns,  &  to  make  any  arrangemts  as  to 
givg  or  receivg  compenson  for  error  or  misstatemt  in  the  par* 
lars  or  orwise,  &  to  accept  any  title  not  strictly  marketable  eir 
with  or  witht  receivg  an  indemnity,  &  to  give  an  indemnity 
agst  defects  in  title  by  chge  upon,  or  orwise  out  of  any  pt  of  my 
este,  &  genlly  to  act  in  all  respts  in  relon  to  any  such  sale  or 
pchase  as  if  they  were  sellg  or  pchasg  as  benefl  owners  witht 
being  responsible  for  loss  :  [And  I  direct  that  all  pchase-moy 
or  compenson  payable  upon  any  such  pchase,  &  tlie  costs  of  & 
incident  to  the  complon  of  any  such  sale  or  pchase,  shl  be  pd  out 
of  my  residy  psonal  este,  and  that  the  benefl  intt  in  any  bds 
contracted  to  be  pchased  by  me  as  afsd,  &  the  legal  este  in  any 
hds  contracted  to  be  sold  by  me  as  afsd,  shl  be  included  in  the 
genl  devise  of  my  real  este  hinbfe  contd  &  be  conveyed  accdly, 
&  the  proceeds  of  any  such  sale  as  afsd  shl  be  deemed  pt  of  my 
genl  psonal  este]. 

XV.  And  whas is  indebted  to  me  in  the  sum  of  £ , 

for  which  I  hold  his  promissory  note  :  Now  I  hby  empower  my 
exor  to  postpone  the  calig  in  of  such  debt,  or  any  other  debt 

wch  may  be  owing  to  me  from  the  sd at  the  time  of  my 

dece,  for  such  period  as  my  exor  may  think  pper,  witht  takg 
security  for  the  same,  &  witht  being  responsible  for  loss. 

XVI.  Provd  always,  &  I  hby  declare  that  notwg  anythg 
hinbfe  contd  it  shl  be  Iful  for  my  trees  at  any  time  in  their 
absolute  discron,  with  the  consent  in  writg  of  the  sd  A.,  to  sell 
out  &  dispose  of  all  or  any  pt  of  the  sd  trust  premes,  &  apply 
the  proceeds  thof  in  the  pchase  in  their  names  from  Govemmt 
or  any  public  Co.  of  an  anny  for  the  life  of  the  sd  A.,  &  such 
anny  or  annies  shl  be  pd  to  him  in  the  same  mner  as  is  hinbfe 


(a)  As  to  the  adoption  of  the  testator's  parol  contract,  see  Be  ffarriton^  3^ 
Ch.  D.  214. 

(h)  As  to  the  duty  of  executors  and  trustees  to  call  in  sums  dae  to  the  estate, 
see  Be  Brogde?i,  38  Ch.  D.  546. 

(e)  This  power  is  intended  for  a  case  in  which  the  income  of  a  settled  fund 
may  be  inadequate  for  the  maintenance  of  the  tenant  for  life  and  his  family. 
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directed  with  respt  to  the  income  of  the  sd  trust  prernes  wch 
shl  have  been  so  applied  in  the  pchase  thof. 

XVII.  I  AUTHORISE  my  trees  to  apply  any  pt  or  pts  of  the  Power  to 
capl  or  income  of  my  este,  or  the  proceeds  thof,  for  the  redmon  i,I^um^*^^ 
or  dischge  of  any  quit  or  other  rents,  rent-chges,  or  annies  Frances 
whether  perpetual  or  determinable  or  other  chges  or  incum-  redeem 
bees  affectg  my  real  or  psonal  este  or  any  pt  or  pts  thof,  at  ^^*'  ^ 
8iich  time  upon  such  terms  &  in  such  mner  as  they  may  think  kc, 
expedient,  &  whether  as  incident  to  or  connected  with  a  sale  of  estates"*^ 
ppty  subjt  to  any  such  chge  or  incumbce  or  any  pt  of  such  C^')- 
ppty  or  not,  &  any  rent-chge,  anny,  or  quit  or  other  rent  or 

other  periodical  paymt  (whether  perpetual  or  for  a  fixed  term, 
or  for  life  or  lives,  or  orwise)  which  may  at  my  dece  be  chged 
or  seed  upon  or  payable  out  of  any  pt  of  my  este,  may  be 
redeemed  or  discharged  upon  the  terms  of  a  gross  sum  or  sums 
of  such  amt  as  may  be  agrd,  being  paid  as  the  conson  for  such 
redmon  or  dischge,  or  upon  such  other  terms  as  my  trees  may 
think  fit. 

XVIII.  I  AUTHORISE  my  exs  durg  the  first  yr  after  my  death.  Power  to 
or  durg  such  longer  period  as  they  may  think  fit,  to  keep  ^^^^  " 
up    the  gardens   &  pleasure-grounds  belongg  to  my  mansion  lands  are 

house  at  ,  &  also  to  stock,  improve,   manage,  &   culti-  devised  or 

vate  any  farm,  farms,  or  woodland  wch  may  be  in  band  at  my  f^^^^  ^ 
death,  &  for  that  ppose  to  employ  any  pt  of  my  psonal  este,  gardens, 
with  power  to  delegate  all  or  any  of  such  powers  to  any  pson  J^^^  ^ 
or  psons  when  &  upon  such  terms  as  they  may  think  fit  witht 

being  responsible  for  loss.  And  I  declare  that  all  moys  so 
expended,  after  deductg  the  rects,  if  any,  shl  be  chged  on  my 

real  este  [devised  to ,  or  "  in  strict  settlemt '"],  with  intt 

thron  at  the  rate  of  3  p.c.  p.a.,  payable  half-yrly  till  paymt  in 
favour  of  my  residy  este;  And  that  the  plants,  horticultural 
instrumts,  live  &  dead  stock,  &  crops  wch  shl  at  the  expiron 

(d)  See  the  provisions  in  the  C.  A.,  1881,  s.  45,  for  the  redemption  of   As  to  the 
perpetual  rent-charges,  quit-rents,  &c.,  in  s.  5,  for  the  discharge  of  incumbrances   redemp- 
upon  a  sale  of  the  land  ;  in  the  S.  L.  A.,  1882,  ss.  5,  24,  enabling  incumbrances   ^^^^  ^^ 
to  be  shifted  to  other  parts  of  the  estate  on  a  sale,  &c. ;  in  the  Copyhold  Act,   ^^jl^s 
1894,  B.  30,  for  the  redemption  of  rent-charges  created  for  enfranchisement ;  in    ^c.        ' 
the  S.  L.  A.,  1887  (and  see  above,  p.  406),  with  respect  to  rent-charges  under 
the  Lands  Improvement  Acts  ;  in  the  S.  L.  A.,  1890,  s.  11,  as  to  raising  money 
by  mortgage  for  the  discharge  of  incumbrances ;  and  in  49  &  50  Vict.  c.  54, 
«8.  5,  6«  as  to  redemption  of  extraordinary  tithe. 
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in  the  posson,  or  the  rect  of  the  rents  &  profits,  of  the  sd 
premes  [includg  the  produce  of  timber  cut  in  a  due  &  pper 
course  of  managemt,  &  of  mines,  minls^  quarries,  &  brickfields], 
durg  his  life,  or  until  some  act,  &c.,  as  in  form  v.,  p.  579. 

viii.  And  I  DECLARE  that  every  este  for  life  hinbfe  limd  sU 
be  witht  impeach  mt  of  waste. 

IX.  To  THE  USE  that ,  &  his  assns,  shl  durg  his  life  rece 

a  yrly  rent-chge  of  £ ,  witht  any  dedon  except  for  death 

duties  (6),  commencg  from  my  death  (c),  to  be  charged  upon  k 
issuing  out  of  all  the  sd  hds  &  premes  hinbfe  devised,  &  to  be 
considered  as  accruing  from  day  to  day,  but  to  be  payable  by 
equal  qtrly  paymts,  the  first  of  such  paymts  to  be  made  at  the 
expiron  of  three  calr  months  from  my  death  (c). 

X.  To  THE  USE  that shl  durg  her  life  [widowhood]  rece 

a  yr]y  rentchge  of  £ witht  any  dedon,  except  for  death 

duties  [for  her  septe  use,  witht  power  of  anticipon  durg  cover- 
ture], commencg,  &c.,  as  in  last  form. 

XI.  To  THE  USE  of  (/)  the  first  &  every  other  son  [daur]  of 

the  sd successively  in  remr  one  after  the  other,  accdg  to 

their  respive  seniorities  in  tail  [male].     With  remr,  &c. 

XII.  Provd  always  &  I  declare,  that  if  any  pson,  to  whom  an 
este  in  tail  [male]  by  pchase  in  the  said  premes  hinbfe  devised 
is  hinbfe  limd,  is  born  in  my  lifetime,  such  este  in  tail  [male] 
shl  not  take  effect :  And  IN  LIEU  thof  I  devise  the  sd  premes 
To  the  use  of  such  pson,  &  his  or  her  assns,  durg  his  or  her 
life  [witht  impeachmt  of  waste],  with  remr  To  THE  USE  of  the 


(a)  For  variations  where  the  legal  estate  is  in  the  trustees,  see  p.  584,  fonn 
XII. ;  as  to  the  omission  of  the  powers  of  distress  and  entry,  see  p.  382,  note, 
and  for  the  forms  of  such  powers,  see  p.  585  ;  and  for  a  power  to  the  owner  of 
the  rent-charge  to  appoint  a  term  to  trustees  for  raising  it,  see  p.  586. 

(V)  As  to  these  words,  see  4  Day.  Free.,  p.  77,  note ;  and  as  to  datj,  see 
p.  734,  note  (a)* 

(c)  If  the  rent-charge  is  in  remainder  after  a  life  estate,  sav,  ''  from  the 

death  of  the  sd ." 

{d)  As  to  limiting  a  rent-charge  to  a  married  woman  without  a  tmstee,  see 
last  page,  note  (^). 

(«)  This  limitation  would  include  any  child  dying  in  the  testator's  lifetime 
leaving  issue  inheritable  under  the  entail,  the  gift  being  saved  from  lapse  by  the 
32nd  section  of  the  Wills  Act,  whether  the  child  is  a  descendant  of  the  testator 
or  not. 

(/)  If  the  legal  estate  is  in  the  trustees,  say  in  this  and  the  following  fonns 

of  limitations,  instead  of  **  To  THE  USE  OF,"  **  In  TRUST  FOR." 
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IV.  To  THE  USE  of  the  sd,  trees,  for  the  term  of yrs  to  Limitation 

commce  from  [my  death],  witht  impeachmt  of  waste,  upon  the 

trusts  &  subjt  to  the  powera  &  provons  hinafter  decld  &  contd 
coDcemg  the  same,  &  from  &  aft^r  the  determinon  of  the  sd 
term,  &  in  the  meantime  subjt  thto  &  to  the  trusts  thof,  To 

THE  USE,  &c.,  oTy  for  brevity,  "  for  the  term  of yrs  from 

upon    the  trusts  hinafter  decld  &  subjt  thto,  To   the 

USE,  &a" 

V.  To  the  use  of  (e)  &  his  assns  durg  his  life  [witht  Limitation 

impeachmt  of  waste  (/)],  with  remr  To  THE  USB  (e),  &a  estate. 

VI.  To  THE  USE  of  (e)  the  sd,  woman,  &  her  assns  durg  her  Life  estate 
life  [witht  impeachmt  of  waste  (/)]  &  so  that  durg  [her  psnt  fop^^^ 
or  any  future]  coverture  the  same  shl  be  for  her  septe  use,  &  rate  use 
she  shl  not  have  power  to  dispose  of  or  chge  the  rents  &  profits  anticipa- 
of  the  sd  premes  by  way  of  anticipon,  &  from  &  after  her  death,  ^^^  <^)- 
To  THE  USE  (c),  &C. 

VII.  To  THE  USE  of,  trees,  &  their  hrs,  durg  the  life  of  K.,  of,  J^^  ^^^ 
&c.  [witht  impeachmt  of  waste  (/)],  Upon  trust,  that  if  at  the  able  on 
time  of  my  death  [or,  if  the  life  este  is  in  remr,  at  the  time  of  JjJ?^" 
this  psnt  limon  takg  effect  in  posson]  no  (t)  act  or  event  shl  &c  (A). 
have  happened  [whether  bfe  or  after  my  dece,]  whby  the  life 

intt  hby  given  to  the  sd  E.  in  the  sd  hds  &  premes,  or  any 
pt  thof,  if  belongg  to  him  absolutely,  would  have  become  vested 
or  chged  in  favour  of  some  other  pson  or  psons  or  a  corporon, 
then  my  sd  trees  shl  permit  the  sd  K.  to  enter  into  &  remain 

CO  M  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  FOR,"  or  "  In 
trust,"  instead  of  "  To  THE  USE  OF,"  or  "  To  THE  USE." 

(/)  See  p.  578,  note  (J).      Add  here,  if  so  required,    "  he   keepg  the   ^  *<> 

mansion-house  at in  tenantable  repair ; "  as  to  these  words  see  SSSj?**^^ 

Woodhoiut  y.  Walker,  6  Q.  B.  D.  405,  discussed,  He  Cartfcright,  41  Ch.  D.  532. 

(^)  Having  r^^ard  to  the  M.  W.  P.  A.,  1882,  a  legal  estate  or  rent-charge  may 
now  be  limited  to  a  married  woman  direct  for  her  separate  use,  without  the 
intervention  of  a  trustee  (see  above,  p.  584,  note). 

(A)  For  a  discretionary  trust  for  application  of  income  after  bankruptcy,  &c.,   As  to  life 
of  the  tenant  for  life,  for  the  benefit  of  him  and  his  family,  see  p.  580,  form  vi.,   ^tate  de- 
and  for  a  trust  of  income  after  bankruptcy,  &c.,  where  there  is  no  discretionary   *®™J^*|*1^ 
trust  in  his  favour,  see  p.  581,  form  vii. ;  and  for  a  general  clause  determining  raptcy 
life  estates  on  bankruptcy,  &c.,  see  p.  582,  form  viil.    These  forms  may  be   j^c. 
readily  adapted  to  wills. 

(t)  The  form  in  the  text  is  sufficient,  but  the  form  is  often  used,  "  bkptcy 

or  alienon  or  chge,  or  attempted  alienon  or  charge,  or  other 
event" 
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xvi.  Provd  always  &  I  declare,  that  if  any  daur  of  the  sd 

shl  have  died  Id  my  lifetime,  &  any  of  her  issue  [male] 

shl  survive  me  the  devise  to  the  daurs  of  the  sd hinbfe 

contd  shl  take  effect  in  the  same  mner  as  if  such  daur  had  died 
immedly  after  me,  &  so  that  the  hrs  [male]  of  the  body  of  sach 
daur  shl  take  the  like  share  or  shares  or  este  origl  or  accruing 
in  the  sd  premes  wch  such  daur  wd  have  taken  had  she  survived 
me,  &  with  the  like  remi*8  over  on  failure  of  her  issue  [male]. 

XVII.  To  THE  USE  that  all  &  every  the  psons  or  pson,  to 
whom  estes  in  tail  male  by  pchase  are  hinbfe  limd,  may  sevlly 
&  successively  take  estes  in  tail  genl  in  remr  one  after  the  other 
in  the  same  order  &  priority  in  wch  they  resply  take  estes  in 
tail  male,  With  remr,  &c. 

xviii.  With  remr  to  the  use  of  every  son  &  daur  boni  in 

my  lifetime  of  the  sd  ,  &  the  issue  of  each  such  son  k 

daur,  for  the  same  estes  &  in  the  same  order  &  mner  as  the 
sd  premes  are  hinbfe  limd  to  every  son  &  daur  of  mine,  &  his 
&  her  respive  issue,  with  remr  To  THE  USE  of  every  son  & 

daur  bom  after  my  death  of  the  sd ,  &  the  issue  of  each 

such  son  &  daur,  for  the  same  estes  &  in  the  same  order  & 
mner  as  the  sd  premes  are  hinbfe  limd  to  the  use  of  every  son 
&  daur  born  after  my  death  of  every  son  &  daur  of  mine,  with 

remr  To  THE  USE  of &  his  issue  for  the  same  estes  &  in 

the  same  order  &  mner  as  the  sd  premes  are  hinbfe  limd  to  the 
sd &  his  issue,  WiTH  REMR,  &c. 

XIX.  To  THE  USE  of  my  eldest  son  A.,  durg  his  life,  with 
remr  To  the  use  of  his  first  &  every  other  son  actually  bom  in 
my  lifetime  sevlly  &  successively  accdg  to  seniority  durg  their 
respive  lives,  with  an  immediate  remr  after  the  death  of  each 
such  grandson  of  mine  To  the  use  of  his  first  &  every  other 
son  sevlly  &  successively  accdg  to  seniority  in  tail  male,  with 
remr  after  the  dece  of  all  the  sons  of  the  sd  A,  bom  in  my 
lifetime  &  the  default  or  failure  of  such  issue  male  as  afsd  of  all 


(a)  The  issue  inheritable  under  the  entail  of  a  daughter  dying  in  the 
testator's  lifetime  would  be  excluded  by  the  last  two  clauses,  the  gift  being  to  a 
class,  see  p.  750,  note ;  but  the  addition  of  this  proviso  seems  sufSdent  to 
include  a  daughter  so  dying,  even  before  the  date  of  the  will,  having  regaid  to 
the  Wills  Act,  s.  82  ;  see  p.  794,  note  (0  ;  and  1  Jarm.  Wills,  p.  323,  and  castt 
in  notes  Qf)  and  («). 

(()  For  an  instance  of  limitations  to  the  second  and  other  sons,  excluding  the 
eldest  son,  see  Locke  v.  Dunlop^  39  Ch.  D.  887. 
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such  sons  To  THE  USE  of  the  sons  of  the  sd  A.  born  after  my 
death  sevUy  &  successively  accdg  to  seniority  in  tail  male,  with 
remr  To  the  use  that  my  sons  B.,  C,  &  D.,  &  every  son  of 
mine  hrafter  bom,  &  their  respive  sons  &  grandsons,  shl  take 
estes  similar  to  &  with  the  same  order  &  priority  as  those 
hinbfe  limd  to  the  use  of  the  sd  A.,  his  sons  &  grandsons,  Bur 
so  that  the  elder  of  such  sons  of  mine  &  his  sons  &  grandsons 
shl  always  be  prefen*ed  to  the  yor  of  such  sons  of  mine,  &  bis 
sons  &  grandsons,  in  the  same  mner  as  if  the  uses  hinbfe 
limd  to  or  in  favour  of  the  sd  A.,  his  sons  &  grandsons,  were 
repeated  with  the  substiton  of  the  name  of  each  of  my  sd  sons 
in  Buccon  accdg  to  seniority,  for  the  name  of  the  sd  A.,  With 

REMR,  &c. 

XX.  To  the  use  that  all  my  daurs  &  their  respive  sons  [&  Liaiita- 
grrandsons]  shl  take  estes  similar  to  &  with  the  same  order  testator's 
&  priority  as  those  hinbfe  limd  to  the  use  of  my  sd  son  A.,  his  daughters 
sons  [&  grandsons].  But  so  that  the  elder  of  such  daurs  of  issue  male 
mine,  &  her  sons  £&  grandsons]  shl  always  be  preferred  to  the  J!*  remam- 
yor  of  such  daurs  of  mine,  &  her  sons  [&  grandsons],  in  the  diately 
same  mner  in  all  respects  as  if  the  uses  hinbfe  limd  to  or  in  J^onsto" 
£Etvour  of  the  sd  A.,  his  sons  &  grandsons,  were  repeated,  with  the  sons 
the  necy  verbal  alterons  &  the  substiton  of  the  name  of  each  of  f^„3  ^^ 
my  daurs  in  succon  accdg  to  seniority,  for  the  name  of  the  sd  A.,  °»*1«- 
With  remr,  &c. 

XXI.  To  the  use  that  each  of  my  great  grandsons  (grand-  Limita- 
sons  of  the  sd  A.)  to  whom  estes  in  tail  male  are  hinbfe  limd,  remainder 
shl  take  an  este  in  tail  genl  in  the  same  order  &  priority  as  f^  ^^ 

__  issue 

the  este  in  tail  male  hinbfe  limd  to  him,  with  remr  To  the  ^enei-al  of 
USE  of  all  my  great  granddaura  (daurs  of  the  sons  born  in  my  t«»^tor's 
lifetime  of  the  sd  A.),  sevUy  &  successively,  in  remr  one  after  there  are 
the  other  in  tail  male,  so  that  the  daurs  of  an  elder  son  of  the  {imJtetions 
sd  A.  shl  always  be  preferred  to  the  daurs  of  a  yor  son  of  the  sd  exhaust- 
A.,  &  shl,  as  betn  themselves,  take  in  order  of  seniority,  with  teftatoVs 
remr  To  the  use  that  each  of  my  sd  great  granddaurs  (daurs  P*^® 

issue  (c). 

(e)  In  the  form  in  the  text,  males  are  preferred  to  females,  and  females  As  to 

claiming  through  males  of  a  more  remote  generation  are  preferred  to  those  order  of 

claiming  through  males  of  a  nearer  generation.     Sometimes  the  testator's  limitations 

daughters  and  their  male  issue  are  preferred  to  the  female  issue  of  the  testator's  |^  ^  '^ 

aota ;  in  other  words,  males  are  preferred  to  females,  and  females  claiming  males^aiid 

through  males  of  a  nearer  generation  are  preferred  to  those  claiming  through  females. 
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XVI.  Provd  always  &  I  declare,  that  if  any  daur  of  the  sd 

shl  have  died  in  my  lifetime,  &  any  of  her  issue  [male] 

shl  survive  me  the  devise  to  the  daurs  of  the  sd hinbfe 

contd  shl  take  effect  in  the  same  mner  as  if  such  daur  had  died 
immedly  after  me,  &  so  that  the  hrs  [male]  of  the  body  of  sach 
daur  shl  take  the  like  share  or  shares  or  este  origl  or  accming 
in  the  sd  premes  wch  such  daur  wd  have  taken  had  she  survived 
me^  &  with  the  like  remra  over  on  failure  of  her  issue  [male]. 

XVII.  To  THE  USE  that  all  &  every  the  psons  or  pson,  to 
whom  estes  in  tail  male  by  pchase  are  hinbfe  limd,  may  sevlly 
&  successively  take  estes  in  tail  genl  in  remr  one  after  the  other 
in  the  same  order  &  priority  in  wch  they  resply  take  estes  in 
tail  male,  With  remr,  &c. 

XVIII.  With  remr  to  the  use  of  every  son  &  daur  bom  in 

my  lifetime  of  the  sd  ,  &  the  issue  of  each  such  son  k 

daur,  for  the  same  estes  &  in  the  same  order  &  mner  as  the 
sd  premes  are  hinbfe  limd  to  every  son  &  daur  of  mine,  &  bis 
&  her  respive  issue,  with  remr  To  THE  USE  of  every  son  k 

daur  bom  after  my  death  of  the  sd ,  &  the  issue  of  each 

such  son  &  daur,  for  the  same  estes  &  in  the  same  order  k 
mner  as  the  sd  premes  are  hinbfe  limd  to  the  use  of  eveiy  son 
&  daur  born  after  my  death  of  every  son  &  daur  of  mine,  with 

remr  To  the  use  of &  his  issue  for  the  same  estes  &  in 

the  same  order  &  mner  as  the  sd  premes  are  hinbfe  limd  to  the 
sd &  his  issue,  With  remr,  &c. 

XIX.  To  THE  use  of  my  eldest  son  A.,  durg  his  life,  with 
remr  To  the  use  of  his  fii*st  &  every  other  son  actually  bom  in 
my  lifetime  sevlly  &  successively  accdg  to  seniority  durg  their 
respive  lives,  with  an  immediate  remr  after  the  death  of  each 
such  grandson  of  mine  To  the  use  of  his  first  &  every  other 
son  sevlly  &  successively  accdg  to  seniority  in  tail  male,  with 
remr  after  the  dece  of  all  the  sons  of  the  sd  A,  bom  in  my 
lifetime  &  the  default  or  failure  of  such  issue  male  as  afsd  of  all 


(a)  The  issne  inheritable  under  the  entail  of  a  daughter  dying  in  the 
testator's  lifetime  would  be  excluded  by  the  last  two  clauses,  the  gift  being  to  a 
class,  see  p.  750,  note ;  but  the  addition  of  this  proviso  seems  sufficient  to 
include  a  daughter  so  dying,  even  before  the  date  of  the  will,  haTing  regard  to 
the  Wills  Act,  s.  82  ;  see  p.  794,  note  (0  ;  and  1  Jarm.  Wills,  p.  323,  and  casea 
in  notes  (<)  and  (i*). 

(i)  For  an  instance  of  limitations  to  the  second  and  other  sons,  excluding  the 
eldest  son,  see  Locke  y.  Dvnlop^  39  Ch.  D.  387. 
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Bimilar  to  &  with  the  same  order  &  priority  as  those  hinbfe 
limd  to  the  use  of  the  sods,  grandsons,  daui*s,  &  granddaurs 
of  the  sd  A.  in  remr  after  the  default  or  failure  of  issue  male 
of  all  my  sons  [(a)  &  daurs],  But  so  that  the  sons,  grandsons, 
daurs,  &  granddaurs  of  an  elder  son  of  mine  shl  always  he 
preferred  to  the  sons,  grandsons,  daurs,  &  granddaurs  of  a  yor 
SOD  of  mine,  in  the  same  mner  as  if  the  uses  hinbfe  limd  to  or 
in  favour  of  the  sons,  grandsons,  daurs,  &  granddaurs  of  the 
sd  A«  in  remr  as  afsd  were  repeated,  with  the  substiton  of  each 
of  my  sons  in  succon  accdg  to  seniority,  for  the  sd  A.,  With 

REMB,  &C. 

XXII.  To  THE  USE  that  all  my  daurs  &  their  respive  issue  Limitation 
shl  take  estes  similar  to  &  with  the  same  order  &  priority  as  f^^^ 
those  hinbfe  limd  to  the  use  of  my  sons  &,  their  respive  issue  dajjghters 
in  the  same  mner  in  all  respts  as  if  the  uses  hinbfe  limd  to  or  issue,  by 
in  favour  of  my  sons  &  their  respive  issue  were  repeated,  with  !?'^!J®^^® 
the  necy  verbal  alterons  &  the  substiton  of  each  of  my  daurs  limitations 
in  succon  accdg   to    seniority,    for    my    sons    resply.    With  ^ons^d 

REMR,  &C.  tlioir 

XXIIL  To  THE  USE  that  the  issue  of  my  respive  daurs  in  ^^^A 
succon^  accdg  to   the   seniority  of  such   daurs,  shl   take   estes  tions  to 
similar  to  &  with  the  same  order   &  priority  as   those   hinbfe  testator's 
limd  to  the  use  of  the  issue  of  my  respive  sons  in  remr  after  daughters 
the  default  or  failure  of  issue  male  of  all  my  daurs,  in  the  ence  to^ 
same  mner  in  all  respts  as  if  the  uses  hinbfe  limd  to  or  in  J»n\ita^io°» 

.  .  to  issue  of 

favour  of  the  issue  of  my  respive  sons  in  remr  as  afsd  were  his  sons. 
repeated  with  the  necy  verbal  alterons  &  the  substiton  of  my 
daurs  for  my  sons,  With  remr,  &c. 

XXIY.  To  THE  USE  of  my  eldest  son  who  shl  survive  me,  his   Successive 

hrs  &  assns,  &  in  case  he  shl  die  under  the  age  of  21  yrs  To  jjij^f^t^"* 

THE  USE  of  my  other  sons  who  shl  survive  me,  successively  by  way  of 

way  of  executory  limon  accdg  to  their  respive  seniorities,  &  devise  (cji. 
their  respive  hrs  &  assns,  &  so  that  if  any  such  son  shl   die 


(0)  The  words  in  brackets  will  be  inserted  if  the  limitations  to  the  testator's 
daughters  and  their  issue  male,  form  xs.,  precede  the  limitations  in  remainder 
to  the  issue  general  of  the  testator's  sons. 

(p')  This  form  is  intended  to  follow  forms  zix.  and  zxi.  If  form  xx,  is 
inserted,  form  xxiii.  will  be  substituted  for  form  xxu. 

(jf)  Limitations  of  this  kind  are  often  troublesome  to  frame,  and  are  less 
oonTenient  than  an  entail. 
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of  the  aoDS  born  in  my  lifetime  of  the  sd  A.)  shl  take  an  este  in 
tail  genl  in  the  same  order  &  priority  as  the  este  in  tail  male 
binbfe  limd  to  her  with  remr  To  the  USE  of  the  first  &  other 
daurs  of  the  sd  A.  born  in  my  lifetime,  scvlly  &  saccessively  oae 
after  the  other,  accdg  to  seniority,  durg  their  respive  lives,  with 
an  immediate  remr  after  the  death  of  each  such  granddaor  of 
mine  To  the  use  of  her  first  &  every  other  son  sevUy  b 
successively  in  remr  one  after  the  other  accdg  to  seniority  in 
tail  male,  with  remr  after  the  death  of  all  such  daurs  of  the  sd 
A.  &  the  default  or  failure  of  their  issue  male.  To  the  use  of 
all  my  great  grandsons  (sons  of  the  daurs  born  in  my  lifetime 
of  the  sd  A.),  sevUy  &  successively^  in  remr  one  after  the  other 
in  tail  genl,  so  that  the  sons  of  an  elder  daur  of  the  sd  A.  shl  be 
preferred  to  the  sons  of  a  yor  daur  of  the  sd  A.,  &  shl,  as  beta 
themselves,  take  in  order  of  seniority,  with  remr  To  THE  USE  of 
all  my  great  granddaurs  (daui*s  of  the  daurs  born  in  my  lifetime 
of  the  sd  A.),  sevUy  &  successively  in  remr  one  after  the  other 
in  tail  male,  so  that  the  daurs  of  an  elder  daur  of  the  sd  A 
shl  be  preferred  to  the  daurs  of  a  yor  daur  of  the  sd  A,  &  shl, 
as  betn  themselves,  take  in  order  of  seniority,  with  remr  To 
THE  USE  that  each  of  my  great  granddaurs  (daurs  of  daars 
born  in  my  lifetime  of  the  sd  A.),  shl  take  an  este  in  tail  genl 
in  the  same  order  &  priority  as  the  este  in  tail  male  hinbfe 
limd  to  her,  with  remr  To  THE  USE  of  the  sons  of  the  sd  A. 
born  after  my  death,  sevUy  &  successively  in  remr  one  after 
the  other  accdg  to  seniority  in  tail  genl,  with  remr  To  THE  USE 
of  the  daurs  of  the  sd  A.  bom  after  my  death,  sevUy  Si  success- 
sively  in  remr  one  after  the  other  accdg  to  seniority  in  tail 
male,  with  remr  To  THE  USE  of  the  daurs  of  the  sd  A  bom 
after  my  death,  sevlly  &  successively  in  remr  one  after  the 
other  accdg  to  seniority  in  tail  genl,  with  remr  To  THE  USE 
that  the  sons,  grandsons,  daurs,  &  granddaurs  of  the  sd  K, 
C,  &  D.,  &  of  every  son  of  mine  hrafter  bom,  shl  take  estes 


males  of  a  more  remote  generation.  In  this  latter  case,  for  consistency,  the 
form  in  the  text  should  be  altered,  so  as  to  make  the  estates  in  tail  male  of  the 
females  precede  the  estates  in  tail  general  of  the  males  of  the  same  generation. 
But  it  is  beUeved  that  in  practice  this  nicety  is  seldom  attended  to ;  siid  it  ia 
apprehended  that,  in  the  absence  of  special  instructions,  the  form  in  the  tfext 
may  be  nsed,  although  the  limitations  to  the  daughters  of  the  testator,  end 
their  male  issue  (form  xx.),  immediately  follow  the  lunitations  to  his  sons  and 
their  male  issue  (form  ZIZ.). 
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similar  to  &  with  the  same  order  &  priority  as  those  hiabfe 
limd  to  the  use  of  the  sons,  grandsons,  daurs,  &  granddaurs 
of  the  sd  A.  in  remr  after  the  default  or  failure  of  issue  male 
of  all  my  sons  [(a)  &  daurs],  But  so  that  the  sons,  grandsons, 
daur%  &  granddaurs  of  an  elder  son  of  mine  shl  always  he 
preferred  to  the  sons,  grandsons,  daurs,  &  granddaurs  of  a  yor 
son  of  mine,  in  the  same  mner  as  if  the  uses  hinbfe  limd  to  or 
in  favour  of  the  sons,  grandsons,  daurs,  &  granddaurs  of  the 
sd  A.  in  remr  as  afsd  were  repeated,  with  the  substiton  of  each 
of  my  sons  in  succon  accdg  to  seniority,  for  the  sd  A.,  With 

REMB,  &C. 

XXIL  To  THE  USE  that  all  my  daurs  &  their  respive  issue  Limitation 
shl  take  estes  similar  to  &  with  the  same  order  &  priority  as  ^0^*3 
those  hinbfe  limd  to  the  use  of  my  sons  &  their  respive  issue  daughters 
in  the  same  mner  in  all  respts  as  if  the  uses  hinbfe  limd  to  or  iasae,  by 
in  favour  of  my  sons  &  their  respive  issue  were  repeated,  with  I?'^JI®°^® 
the  necy  verbal  alterons  &  the  substiton  of  each  of  mv  daurs  limitations 
in  succon  accdg   to    seniority,    for    my    sons    resply.    With  g^ns^d 

BEMR,  &C.  their 

XXIIL  To  THE  USE  that  the  issue  of  my  respive  daurs  in  ^°^A 
succon,  accdg  to  the   seniority  of  such  daurs,  shl  take   estes  tions  to 
similar  to  &  with  the  same  order   &  priority  as   those   hinbfe  tMtator's 
limd  to  the  use  of  the  issue  of  my  respive  sons  in  remr  after  daughters 
the  default  or  failure  of  issue  male  of  all  my  daurs,  in  the  enc^tcT 
same  mner  in  all  respts  as  if  the  uses  hinbfe  limd  to  or  in  J»°*.itation8 

to  issue  of 

favour  of  the  issue  of  my  respive  sons  in  remr  as  afsd  were  his  sons. 
repeated  with  the  necy  verbal  alterons  &  the  substiton  of  my 
daurs  for  my  sons.  With  remr,  &c. 

XXIY.  To  THE  USE  of  my  eldest  son  who  shl  survive  me,  his   Successive 

hrs4&  assns,  &  in  case  he  shl  die  under  the  age  of  21  yrs  To  jjij^f^b^*^* 

THE  USE  of  my  other  sons  who  shl  survive  me,  successively  by  way  of 

way  of  executory  limon  accdg  to  their  respive  seniorities,  &  devUMcl 
their  respive  hrs  &  assns,  &  so  that  if  any  such  son  shl   die 


(a)  The  words  in  brackets  will  be  inserted  if  the  limitations  to  the  testator's 
daughters  and  their  issue  male,  form  XZ.,  precede  the  limitations  in  remainder 
to  the  isBue  general  of  the  testator's  sons. 

(b)  This  form  is  intended  to  follow  forms  xix.  and  xxi.  If  form  xx.  is 
inserted,  form  xxiii.  will  be  substituted  for  form  xxii. 

(c)  Limitations  of  this  kind  are  often  troublesome  to  frame,  and  are  less 
convenient  than  an  entail. 


under  tfae  age  uf  21  yrs  his  este  shI  be  divested  &  go  to  my 
next  SOD,  but,  if  I  sbl  leave  no  sod  survivg  me  who  attns  the 
age  of  21  yrs,  then  To  THE  use.  Sec 

XXV.  In  trust  for  my  eldest  son ,  if  he  shl  eurrive  me 

;'  &  attain  the  age  of  2-5  yrs,  his  hrs  &  assna,  but  in  case  he  M 
>  die  in  my  lifetime  or  shl  survive  me  &  aftwds  die  under  that 
age,  then  In  trust  for  the  issile  {if  any)  of  my  ad  eldest  sod  in 
mner  foUg,  namely.  In  TRUST  for  the  eldest  or  only  son  of  mj 
sd  eldest  son,  who  shl  be  born  in  my  lifetime  iji:  shl  survive 
me  &  attn  the  age  of  25  yrs,  his  hrs  &  assns.  And  in  default  of 
any  such  son,  then  In  TBUST  for  the  eldest  or  only  son  of  my 
sd  eldest  son  who  shl  be  born  after  my  dece  &  shl  attn  the  age 
of  21  yrs,  his  hrs  &  assns,  And  in  default  of  any  such  son, 
then  In  TRUST  for  the  eldest  or  only  daur  of  my  sd  eldest  son 
who  shl  be  bom  in  my  lifetime  &  shl  survive  me  &  attn  the 
^e  of  25  yi's  or  marry  under  that  age,  her  hrs  &  assns,  And  in 
default  of  any  such  daur,  then  In  TRUST  for  the  eldest  ur  only 
daur  of  my  sd  eldest  son  who  shl  be  bom  after  my  dece  &  shl 
attain  the  age  of  21  yrs  or  marry  under  that  age,  her  hrs  & 
assns ;  Provd  always,  that  in  case  my  sd  eldest  son  shl  die 
bfe  attng  a  vested  intt  as  afsd,  leaving  issue  more  than  one 
child,  then  the  sd  hds  shl  stand  cbged  with  the  paymt  (to  be 

raised  by  mtge  or  orwiae  by  my  trees)  of  the  sum  of  £ to 

each  &  every  yor  child  of  my  sd  eldest  son  (meang  thby  a  child 
other  than  the  child  who  shl  become  entled  to  the  sd  hds 
under  the  trusts  hinbfe  decid,  who  if  bora  in  my  lifetime  shl 
attn  the  age  of  25  yrs.  or  if  born  after  my  dece  sbl  attn  the  age 
of  21  yis,  or  being  a  daur  shl  maiTy)  with  an  allowce  of  such 

amt  not  exceedg  intt  on  £ at  the  rate  of  4  p.c  p. a.  as  my 

trees  in  their  discron  shl  think  fit  from  time  to  time  to  raise, 
to  be  applied  by  them  for  or  towards  the  mtce  &  educon  of  or 
to  be  pd  to  each  such  yor  child,  or  each  child  who  shl  for  the 
time  being  be  presumptively  a  yor  child  until  his  or  her  portion 
shl  become  i-aisable  &  payable.  And  in  de&ult  of  any  such 
issue  of  my  sd  eldest  son,  then  In  trust  for  my  second  sod  if 
he  shl  survive  me  &  attn  the  age  of  26  yrs,  his  hrs  ii  assns. 
And  in  case  be  shl  die  in  my  lifetime  or  shl  survive  me  &  aftwds 

(a)  Limit*itloiia  ot  this  kind  aie  often  troublMome  to  fnme,  uul  ue  l«a 
coDveuieDt  ttun  an  ent«il. 
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die  under  the  age  of  25  yrs,  then  upon  the  like  trusts  in  favour 
.  of  the  issue  of  my  sd  second  son  &  the  like  provons  for  his  yor 
chin,  if  any,  as  are  hinbfe  decid  in  favour  of  the  issue  of  my  sd 
eldest  son.  And  in  default  of  such  issue,  then  In  trust  for  my 
daur  if  she  shl  survive  me  &  attn  the  age  of  25  yrs  or  marry 
under  that  age,  her  hrs  &  assns,  &  in  case  she  shl  die  in  my 
lifetime,  then  upon  the  like  trusts  in  &vour  of  the  issue  of  my 
sd  daur  &  the  like  provons  for  her  yor  chin,  if  any,  so  fSetr  as 
the  same  shl  be  capable  of  takg  effect,  as  are  hinbfe  decld  in 
&vour  of  the  issue  of  my  sd  eldest  son,  And  in  default  of  such 
issue,  or  if  my  sd  daur  shl  survive  me  &  afbwds  die  under  the 
age  of  25  yrs  &  witht  havg  been  married,  then  In  TRUST  to 

permit  my  sister &  her  assns  to  possess  &  enjoy  or  rece 

the  rents  &  profits  of  the  sd  hds  &  premes  durg  her  life  for 
her  septe  use,  witht  power  of  anticipon,  &  from  &  after  her 
death,  Upon  the  like  trusts  for  the  sons  &  daurs  resply  of  my 
sd  sister  successively  accdg  to  seniority  &  their  respive  issue,  & 
with  the  like  preferce  of  sons  &  their  issue  to  daurs  &  their 
issue,  &  the  like  preferce  of  an  elder  son  or  daur  (as  the  case 
may  be),  &  his  or  her  issue  to  a  yor  son  or  daur  (as  the  case 
may  be),  &  his  or  her  issue  as  are  hinbfe  contd  in  favour  of 
my  own  respive  chin  &  their  respive  issue,  save  &  except  that 
in  the  case  of  any  child  or  grandchild  of  my  sd  sister  who 
may  be  bom  after  my  death,  the  age  of  21  shl  in  all  cases 
be  substituted  for  that  of  25  as  the  period  of  vestg. 

XXVI.  To  THE  USE   of  all  or  any  of  the  chin  [or  remoter  Limiution 

issue]  of  the  sd  ,  for  such  estes  or  este,  intts  or  intt,  &  ten^t**  °^ 

if  more   than   one,   in  such  shares   &  mner  as   the  sd  for  life, 

Ail    nA  aTiaT  I 

shl    by   deed    revocable    or   irrevocable,   or   by   will   or   codl  appoint 
appt.  And  in  default  of  &  subjt  to  any  such  apptmt.  To  Short 

THE  use,  &C.  ^^""  (*)• 

xxvn.  To  the  use  of  my  own  rt  hrs.  Ultimau 

XXVIII.  To  THE  USE  of  the  peon  or  psons  who  at  the  time  Jo^t^ta^*^ 

of  the  failure  or  determinon  of  the  precedg  uses,  &  when  this  tor's  heirs 

psnt  ultimate  limiton  shl,  or  but  for  the  existce  of  any  precede 

11  .1  «  «  Ultimata 

este  by  the  courtesy  or  in  dower,  or  of  any  term  of  yrs,  wd  take  limiution 


(jb^  The  foU  form  may  readily  be  adapted  from  Settlbmekts  (Real),  p.  687, 
form  zziii. ;  and  see  also  the  form  of  power  to  appoint  to  any  son  in  tail 
p.  6S7.    As  to  the  question  of  perpetuity,  see  p.  587,  note  (^). 

(o)  See  p.  589,  note  (<f)  ;  and  see  the  variation  in  form  xzvi.,  p.  689. 
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to  person 
who  shall 
be  tes- 
tator's 
right  heir 
at  a  par- 
ticular 
time. 

Trusts  of 
term  to 
raise 
annuity. 

Variation 
where  the 
annuity  is 
for  a 
woman 
without 
anticipa- 
tion (o). 


Trusts  of 
term  for 
further 
securing 
rent- 
charge  or 
charges 

Trusts  of 
term  for 
ndsing 


effect  Id  posson,  shl  be  my  hr-at-law  (a)  &  bis  ber  or  their  bn» 
&  assns,  such  psons,  if  more  than  one,  to  take  as  tenants  m 
common  in  the  shares  in  web  they  wd  have  taken  by  descent 
from  me  bad  I  died  immediy  before  the  time  at  wch  such 
psons  are  to  be  ascertained. 

XXIX.  And  I  declare  that  the  sd  bds  &  premes  are  hbj 

devised  to  the  sd,   trees,   for  the  sd  term  of yrs,  TJpox 

TRUST  that  the  sd,  trees,  or  the  survor  of  them,  shl,  durg  the  life 

of  the  sd ,  by  &  out  of  the  rents  &  profits  of  the  sd  premes,. 

or  by  the  sale  of  timber  or  minis,  or  by  mtge  of  the  sd  premes,. 
or  any  of  them,  for  all  or  any  pt  of  the  sd  term,  or  by  all  or 

any  of  the  means  afsd,  raise  the  anni  sum  of  £ commencg 

from  my  death,  clear  of  all  dedons  except  death  duties,  &  shl 

pay  the  same  to  the  sd [so  that  durg  coverture  the  same 

shl  be  for  her  septe  use  witht  power  of  anticipon],  such  annl 
sum  to  be  considered  as  accruing  from  day  to  day,  but  to  be 
pd  by  eql  qtrly  paymts,  &  the  first  of  such  paymts  to  be  made 
at  the  expiron  of  three  calr   months  from  my  death,  if  the 

sd shl  then  be  livg  [&  (c)  shl  also  retain  or  pay  all  such 

moys  as  shl  be  required  to  defray  &  satisfy  the  costs  &  expsefr 
incurred  in  pformg  any  of  the  trusts  of  the  sd  term  or  orwise  in 
relon  thto,  &  shl  permit  the  pson  or  psons  for  the  time  being 
entled  in  revon  immediy  expectant  upon  the  same  term  to  the 
premes  thrin  comprd  to  rece  the  surplus  of  the  rents  &  profits 
of  the  same  premes  after  paymt  &  satisfon  of  the  annl  sum  b 
costs  &  expses  afsd]. 

XXX.  And  I  hbt  declare  that  the  sd  bds  are  hby  devised 
to  the  sd,  trees,  &c.,  continue  as  in  Settlemts  (Real),  p.  593, 
form  XXIX. 

XXXI.  And  I  declare  that  the  sd  premes  cure  hby  devised  to 
the  sd  trees,  for  the  sd  term  of  1000  yrs  upon  trust,  if  I  shl  have 
any  yor  child  or  chin  (meang  thby  any  child  or  chin  who  survive 
me  &  being  a  son  or  sons  attn  the  age  of  21  yi*8,  or  being  a  daur 

(a)  See  Evans  y.  Evans,  [1S92]  2  Ch.  173,  discussed  9  Law  Q.  R.  2,  as  to  the 
user  of  the  word  "  heir  '*  in  the  singular. 

(()  For  a  power  to  trustees  to  accept  other  security  or  release  part  of  the 
estates  from  jointures,  &c,  which  can  readily  be  adapted  to  a  will,  see  form 
XLVI.,  p.  609. 

(c)  The  part  in  this  bracket  may  be  omitted,  if  a  general  clause,  as  at  p.  602, 
form  XXXV.,  is  inserted. 

(d)  This  clause  wiU  not  now  be  often  required,  see  p.  593,  note. 
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or  daurs  attn  that  age  or  marry,  [or  who  die  in  my  lifetime  potions 
leavg  issue  survivg  me,]  other  than  any  son  or  sons  of  mine  who  testator's 
bfe  his  or  their  resply  attng  the  age  of  21  yrs  shl  become  (/)  y^Mj^"^ 
entled  [or  any  daur  or  daurs  who  bfe  her  or  their  resply  attng  («). 
that  age  or  marrying  shl  become  entled]  in  posson  under  this 
my  will  to  the  sd  hds  &  premes  for  the  first  este  for  life),  then 
the  sd,  treeSy  or  the  [survors  or]  survor  of  them  (g),  shl  by  mtge 
of  the  sd  premes  or  any  pt  thof  for  all  or  any  pt  of  the  sd  term, 
or  by  &  out  of  the  rents  &  profits  thof  or  any  pt  thof,  or  by  the 
sale  of  timber  or  minis,  or  by  all  or  any  of  the  means  afsd,  raise 

the  sum  of  £ [free  from  death  duties]  for  the  portion  of 

each  yor  child  of  mine,  &  pay  the  same  to  him  or  her,  or  his  or 
her  repves,  &  upon  further  trust  that  the  said  trees  or  tree  shl 
by  any  such  means  as  afsd  raise  such  annl  sum  not  exceedg 

£ [free  from  death  duties]  as  they  or  he  shl  think  fit  for 

the  mtce,  educon,  or  benefit  of  each  child  for  the  time  being 
entled  in  expectcy  to  a  portion,  and  apply  the  same  accdly,  eir 
directly  or  by  paying  the  same  to  the  gdian  or  gdians  of  such 
child  witht  seeing  to  the  applicon  thof ;  And  I  authorise  the  sd 
trees  or  tree  to  raise,  by  any  such  means  as  afsd,  any  sum  or 
sums  not  exceedg  in  the  whole  a  moiety  of  the  expectant  portion 
of  any  child  of  mine,  &  to  apply  the  same  at  their  or  his  discron 
for  the  advancemt  or  benefit  of  such  child,  Advancemta  by  testor- 
in  his  lifetime  to  he  hi^ought  into  }u>tchpot,  p.  757,  form  xxix.^. 
mutatis  Tnutandis ;  I  further  authorise  the  sd  trees  or  tree  at 
their  or  his  discron,  when  any  portion  or  portions  shl  be  payable,. 
continue  power  to  raise  total  sura  for  poHions  bfe  they  are  aU 
payable,  p.  596 ;  [(A)  And  subjt  to  the  trusts  afsd  &  to  the  rt 
of  the  sd  trees  or  tree  to  raise  by  any  of  the  means  afsd  all  costs 

(e)  In  this  form  a  fixed  sum  is  given  to  each  child.  The  form  at  p.  593,  where  • 
a  snm  either  fixed  or  dependent  on  the  namber  of  the  children  is  given  ta. 
the  children  as  tenants  in  common,  can  be  adapted.    For  a  form  of  power 
to  trustees  to  accept  other  security  or  release  part  of  estates  from  portions,  see 
form  XLVI.,  p.  609. 

(/)  As  to  the  insertion  here  of  the  word  "  indefeasibly,"  and  as  ta 
Tariations  for  name  and  anus  or  other  shifting  clauses,  see  p.  594,  note. 

(^)  In  this  form  and  throughout  the  strict  settlement  forms,  the  expressions 
"  my  trees,**  or  "  the  sd  trees  or  tree,"  may  be  used,  as  in  other  wills, 
care  being  taken  to  avoid  confusion  if  there  is  more  than  one  set  of  trustees  ; 
see  the  declaration  as  to  the  devolution  of  the  trustees'  powers,  below,  Trustee 
Clauses. 

(A)  See  p.  802,  note  (c). 
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Trnstaor 
ttrin  far 

for  cbji- 

Mlother 
Trusts  of 


Se  ezpses  iDcurred  in  tbe  exon  of  the  trusts  of  the  sd  term,  the 
renta  &  profits  of  the  premes  comprd  ia  such  term,  or  so  much 
thof  as  ehl  not  be  required  for  the  pposea  afed,  shl  be  taken  & 
reced  by  the  psoa  or  psoas  entled  to  the  sd  premes  in  revoo 
expectant  on  tbe  same  term}. 

XxxiL  And  I  HBY  declare  that  the  same  premes  are  hby 
devised  to  the»d,  trees,  for  tbe  ad  term  of  1000  yrs.  Upon  trust 

if  there  shl  be  any  yor  child  or  chin  of  the  sd ,  meang  thby, 

Sec,  continue  aa  in  Settlemts  (Real),  p.  693,  form  XIX, 
mutatis  mviaTidiB. 

XXXIII.  And  I  hbt  decla&e  that  tbe  sd  premes  are  hby 

devised  to  the  sd,  trees,  for  tbe  sd  term  of yrs,  Upon  trust 

that  the  sd,  ti-ees,  shl  by  mtge  of  tbe  sd  premes,  or  any  pt  thof, 
for  all  or  any  pt  of  the  sd  term,  or  by  tbe  sale  of  timber  or  minis, 
or  by  &  out  of  tbe  rents  &  profits  thof,  or^by  all  or  any  of  sucfa 
means,  raise  in  aid  &  in  case  of  deficiency  of,  or,  "  in  exosent- 
tion  of,"  my  psonal  este,  such  sum  or  sums  of  moy  as  may  be 
suffit  to  dischge  my  funl  Sl  testy  expses  &  debts  Si  the  legacies 
given  by  this  my  will  or  any  codl  thto,  &  the  duty  on  any 
legacies  given  free  of  duty,  &  the  este  &  succoa  duties  leviable 
At  my  death  on  any  sum  of  moy  whether  gross  or  annual  hby 
■chgd  on  or  made  payable  out  of  the  sd  premes  &  given  free 
from  death  duties,  &  shl  pay  &  apply  such  moys  accdly ;  And 
no  mtgee  or  other  pson  advancg  or  paying  such  moys,  or  any  pt 
thof,  shl  be  conceined  to  inquire  [(fc)  aa  to  the  deficiency  of  ray 
psonal  este,  or]  whether  any  moy  is  actually  wanted  for  tbe 
pposes  afsd :  [And  further,  that  it  shl  be  Ifiil  for  the  sd 
trees  or  tree  to  raise  any  moys  under  tbe  trusts  of  tbe  sd  term 
bfe  it  shl  be  ascertained  whether  any  &  what  sum  will  be 
wanted,  &  to  apply  tbe  same  for  tbe  pposea  a&d]:  And 
FURTHER,  that  if  any  moy  shl  be  raised  under  the  trusts  of  the 
sd  term  wch  shl  not  be  required  for  the  pposea  afsd,  tbe  sd 
trees  or  tree  [(c)  shl  pay  tbe  same  to  the  trees  or  tree  for  the 
time  being  authorised  to  rece  &  give  a  dischge  for  moys  ari^ 


(a)  Se«  aUo  the  form  of  power  to  raise  money  to  pay  debts,  ftc,  p,  7SS,  and 
the  tnuti  of  a  term  for  niaiog  money  tor  vorioaa  parpoaes,  p.  600. 

(i)  The  clBDBe  in  theM  bnekets  will  be  omitted  if  the  peraonalty  ia  to  be 
ezoueint«d. 

(p)  Tbe  words  in  thte  bncket  will  be  omitted,  if  the  tnuteee  of  the  term  ue 
likewiie  the  general  tnuteea. 
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from  a  sale  of  the  sd  hds,  who]  shl  apply  the  same  as  if  arisg 
from  a  sale  of  such  hds,  add  diron  as  to  coats  &  surplus  rents, 
aa  in  form  xxxi.,  wrdess  a  genl  clause  for  that  ppose  is 
inserted, 

XXXIV.  Provd  always  &  I  declare,  that  it  shl  be  Iful  for  each  Power  to 
[male]  pson  hby  made  [legal  or  equitable]  tenant  for  life  of  the  J°*"*"^  ®- 
sd  premes,  eir  bfe  or  after  he  shl  become  entled,  &c.,  continue 
'power  tojture,  p.  603,  forrn  xxxvii,  (d), 

XXXV.  Provd  always  &  I  declare,  that  it  shl  be  Iful  for  each  Power  to 
female   hby   made   [legal    or    equitable]    tenant    for    life    of  tenants 
the  sd  premes,  eir  bfe  or  after,  continue  power,  p.  603,  form  [?^  ?|^®  ^^ 

XXXVIII.  (d).  charges  to 

xxxvL  Provd  always  &  I  declare,  that  it  shl  be  Iful  for  ^^^"^«- 

Power  to 

every  pson  hby  made  [legal  or  equitable]  tenant  for  life  of  the  charge 
sd  premes  [if  other  provon  is  mcuie  for  the  yor  chin  of  the  first  portionu. 
tenant  for  life,  say,  "  other  than  the  sd,  first  tenant  for  life  "], 
eir  bfe  or  after,  &c.,  continue  as  in  p.  606,  form  XL.,  mutatis 
mutandis  (d). 

XXXVII.  Provd  always  &  I  declare,  that  if  any  pson,  &c.,  Power  to 
contvnue  as  in  form  xlvil,  p.  609.  tomanage 

xxxviiL  Provd  always  &  I  hby  declare,  that  the  sd,  trees  during 
by  name,  shl  be  the  trees  of  this  my  will  for  the  pposes  of  the  ties. 
42nd  section  of  the  C.  &  L.  of  P.  Act,  1881,  continue  as  inform  Clause 
XLix.,  p.  614,  mutatis  mutandis.  mStal 

XXXIX.  And  I  declare  that  it  shl  be  Iful  for  the  sd to  and 

durg  his  life,  &  for  the  sd,  trees,  or  the  [survors  or]  survor  of  statutory 
them  durg  the  minority  of  any  son  [or  daur]  of  the  sd ,  minority 

Clause  I'l* 

who,  if  of  full  age,  wd  be  entled  to  the  posson  or  rect  of  the  po^gp  to 
rents  &  profits  of  the  sd  hds  &  premes  [or  of  any  undivided  lease  for 

21  years 

if). 

(S)  Add  also  forms  XLi.,  p.  606  (see  notes  thereto),  and  XLii.,  p.  607,  if 
appropriate,  mutatis  mutandis.  For  a  form  of  power  to  female  tenants  for 
life  to  appoint  life  interests  to  surviving  husbands,  see  p.  607,  form  XLiii.  and 
note. 

(e)  As  to  the  minority  clause,  and  the  statutory  power,  see  p.  610,  note  ;  and 
see  the  next  form.  As  to  the  form  of  trust  where  the  settlement  contains  a 
shifting  clause,  see  3  Day.  Prec.,  1200. 

(/)  This  and  the  following  express  powers  of  leasing,  sale,  &c.,  may,  and  j^  to 
ought  to  be  omitted  where  the  S.  L.  Acts  apply ;  see  Sbttlbmemts  (Rbal),  varions 
p.  572,  note,    and   note  on    general  arrangement  of  powers,  p.  615.     For  powers  of 
other  forms  of  express    powers  of  leasing,  &c.,  see  Sbttlements  (Bbal),  ieas^°S> 
p*    614  et  ssq,;  power  to  grant  building  and  improving  leases,  p.  617  ;  power      ^* 
to  grant  mining  leases,  p.  619 ;  power  to  grant  leases  of  easements,  p.  621  ; 
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share  or  shares  tbof  (a)]  (6)  to  demise  (c),  &c.,  as  in  form  L., 
p.  614. 

XL.  And  I  DECLARE  that  it  shl  be  Iful  for  {d)  every  pson  hby 
made  tenant  for  life  of  the  sd  hds  hinbfe  devised  when  he  [or 
she]  shl  be  entled  to  the  posson  or  the  rect  of  the  rents  &  profits 
of  the  same  premes,  &  also  for  the  sd,  trees,  or  the  [survors  or] 
survor  of  them,  durg  the  minority  of  any  pson  who  under  the 
limons  hinbfe  contd,  if  of  full  age,  wd  be  entled,  &a,  continue 
as  in  precedg  form. 

XLL  And  I  HBY  DECLARE  that  it  shl  be  Iful  for  the  sd,  trees, 

or  the  [survors  or]  survor  of  them,  durg  the  life  of  the  sd , 

with  his  consent  in  writg,  &  after  his  dece,  &  durg  the  minority 

of  any  son  [or  daur]  of  the  sd ,  who,  if  of  full  age,  wd,  for 

the  time  being,  be  entled  to  the  posson  or  rect  of  the  rents  & 
profits  of  the  sd  hds  &  premes  [or  of  any  undivided  share  or 
shares  thof  (/)]  at  the  discron  of  the  sd  trees  or  tree  for  the 
time  being  to,  &c.  (g). 


'Several 
leasing 
powers. 


As  to 
various 
powers  of 
sale,  &c. 


power  to  accept  sorrenders  of  leases  and  to  take  value  of  surrendered  lease  into 
account  on  granting  a  renewal,  p.  621 ;  to  make  grants  in  fee  on  chief  rent, 
p.  622 ;  power  to  lay  out  property  for  building,  p.  623 ;  power  to  release  le- 
strictive  or  building  covenants  and  to  apportion  rents  Or  rent-chaiges,  p.  625  ; 
power  to  enter  into  contracts  for  leases,  &c.,  p.  626  ;  power  to  accept  leases  of 
easements,  p.  626  ;  power  to  grant  licences,  to  copyholders,  kc.,  p.  627  ;  proviso 
to  be  added  to  powers  of  leasing,  &c.,  where  there  is  a  limitation  to  tenants  in 
common,  p.  636 ;  all  of  which  forms  may  be  readily  adapted  to  a  wilL  For 
forms  incorporating  or  extending  the  powers  of  the  Settled  Land  Acts,  see 
pp.  639  et  9eq,  and  infra. 

(a)  See  note  (/),  p.  807. 

(Ji)  If  the  will  contains  several  leasing  powers,  it  may  be  found  convenient 

to  continue  from  this  point  as  follows : — *^  to  exercise  over  the  whole  or 
any  pt  or  pts  of  the  same  premes  [or  accdg  to  circes,  of  any 
such  undivided  share  or  shares  thof,]  the  sevl  powers  follg,  that 
is  to  say,  First,  a  power  to  demise,  &c.,  us  in  the  text: 
Secondly,  a  power  to  demise,  &c." 

(o)  See  p.  616,  note  (&),  as  to  the  use  of  the  word  **  demise." 
(d)  For  variations  where  the  form  of  name  and  arms  clause,  p.  589,  is  used, 
see  p.  617,  note  (d). 

(ei)  As  to  the  omission  of  these  powers  in  reliance  on  the  6.  L.  Acts,  see 
the  notes  to  Settlements  (Rbax),  pp.  570  et  seq, ;  628  et  $eq.  If  express 
powers  are  given,  the  forms  may  be  adapted  from  Settlements  (Real),  p.  630 
et  eeq.,  with  merely  verbal  alterations  ;  and  see  note  as  to  general  arrangement 
of  powers,  p.  615.  See  also  the  forms  of  powers  to  partition,  p.  630 ;  to  enfran- 
chise, p.  631 ;  to  grant  easements,  p.  632 ;  to  purchase  easements,  p.  632  ;  to 
renew  leases,  p.  633,  and  to  raise  money  on  mortgage,  p.  633 ;  and  power  in 
settlement  of  undivided  share  to  concur  with  co-owners  in  selling,  tox,  p.  635. 
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XLII.  And   I  HBY   DECLABE  that   it  shl  be   Iful    for  the    sd,   The  same 

trees,  or  the  [survors  or]  survor  of  them,  durg  the  life  of  any  there  are 
peon  (h)  who,  under  the  liruons  hinbfe  contd,  shl  for  the  time  ^.^.^^. 
being,  be  benefiy  entled  to  the  posson  or  rect  of  the  rents  &  for  life 
profits  of  the  sd  hds  &  premes  as  tenant  for  life,  with  his  [or  ^^  ^ 
her]  consent  in  writg,  &  also  durg  the  minority  of  any  pson 
who,  under  the  limons  hinbfe  contd,  wd,  if  of  full  age,  be  for 
the  time  being,  benefiy  entled  to  the  posson  or  rect  of  the 
rents  &  profits  of  the  same  premes  [(i)  or  of  any  undivided 
«hare  or  shares  thof  ]  as  [tenant  for  life  or]  tenant  in  tail  [male 
•or  in  tail]  by  pchase,  at  the  discron  of  the  sd  tree  for  the  time 
being,  to,  &c. 

XLiii.  And  I  DECLARE  that  it  shl  be  Iful  for  the  sd,  donee  Clause 
or  doTiees,  durg  the  lifetime  of  the  sd  A.,  or  othe^^  specified  f^^ 
period,  to  exercise  over  or  in  relon  to  all  or  any  of  the  hds  of  powers  of 
whatever  tenure  hby  devised  or  for  the  time  being  subjt  to  the  8,^^  ^c., 
Bubsistg  uses  or  trusts  of  this  my  will,  all  such  powers,  &c.,  as  ^y  ^^^^' 
-in  form  Lxxxii.,  p.  639,  or  form    lxxxvl,  p.  640,  mutatis  s.  L.  Acts. 
mtUandis.  Addition 

XLiv.  And  I  declare  that  all  or  any  powers  contd  in  this  Wer 
-my  will  for  pposes  more  extended  or  other  than  the  powers  of  ppwere  are 
the  S.  L.  Acts,  1882  to  1890,  whether  given  to  the  pson  or 
psons  in  whom  such  statutorj'  powers  shl  for  the  time  being 
be  vested  or  to  my  trees,  &  all  provons  subsidiary  or  incidental  Provision 
to  or  connected  with  such  respive  powers  shl  operate  &  take  If  **?  *^"  # 

rwers  of 
-^^  ^  •^w  ..w .  — ^ „-«.«  v^w.^ ,  ^ «-,«w-  ^     .  L.  Acts 

tenants  in  common.    See  the  provision  at  p.  636,  for  this  case.  ^^'* 

(^)  If  there  are  several  powers  given  to  the  trustees,  it  may  be  convenient  to   Several 

continue  as  foUows :— "  To  exercise  the  sevl  powers  foUg,  that  is  to  powers. 
say  :  First,  a  power  to,  &c. ;  Secondly,  a  power,  &c." 

(A)  See  note  (d)  preceding  page. 

(t)  Express  powers,  if  needed  at  all,  are  best  given  by  a  comprehensive   As  to 
clause  in  this  way  (see  p.  672,  note).    For  a  declaration  that  express  powers   powers  of 
are  to  operate  independently  of  the  Acts,  see  p.  6?9  ;  see  also  form  xlv.,  infra,   ^.  L.  Acta 
providing  for  the  case  of  there  being  no  person  having  the  powers  of  the  Acts,   J?  j^' 
the  insertion  of  which  may  sometimes  be  desirable.    If  the  statutory  powers   powers. 
.are  extended,  whether  express  powers  are  given  by  reference  to  the  Acts,  as  in 
the  text,  or  the  powers  of  the  Acts  are  relied  on,  the  forms  in  Settlements 
^EAL),  pp.  641  to  650,  forms  Lxxxvii.  to  cvi.,  will  for  the  most  part  be  appli- 
43able,  with  merely  verbal  alterations  to  adapt  them  to  a  will ;  and  in  that  case 
.the  addition  in  brackets  at  the  end  of  form  Lxxxii.,  p.  639,  or  form  LXZXiv., 
p.  640,  or  the  next  form  may  be  inserted,  as  convenient.    The  clauses,  infra, 
p.  817,  having  reference  to  the  Acts  should  generally  be  inserted. 
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effect  as  far  as  the  case  may  admit  by  way  of  extension  b 
enlargemt,  &c.,  as  in  form  Lxxxiv.,  p.  640. 

XLV.  And  I  declare  that  in  case  at  any  time,  &  so  long  as 
durg  the  subsistce  of  the  eettlemt  hby  made,  or  of  any  chge  of 
a  jture  created  by  this  my  will,  or  by  the  exercise  of  any  powers 
hby  given,  in  favour  of  any  pson  livg  at  my  death,  or  of  a 
portion  created  by  this  my  will  or  by  the  exercise  of  any  power 
hby  given  wch  shl  not  for  the  time  being  be  raisable  &  payable 
there  shl  be  no  pson  in  whom  the  powers  of  the  S.  L  Acts, 
1882  to  1890,  shl  for  the  time  being  be  vested  [or  no  such  psoD 
competent  to  exercise  the  sd  powers],  it  shl  be  Iful  for  the  sd 
trees  or  tree  in  their  or  his  absolute  discron  to  exercise  over  or 
in  relon  to  the  hds  hby  settled  or  for  the  time  being  subjt  to 
the  subsistg  uses  or  trusts  hrof,  the  powers  of  a  tenant  for  life 
in  posson  under  the  sd  Acts,  &  all  such  extended  &  enlarged 
powers  as  are  hby  conferred,  &  so  that  all  the  provons  of  the 
sd  Acts  wch  are  subsidiary  or  incidental  to  or  connected  with 
the  powers  thrin  contd,  shl,  as  far  as  may  be,  apply  &  take  effect 
with  respt  to  the  powers  hby  given  to  the  sd  trees  or  tree. 

XLVi.  Recite  settleTnt  givg  pmvera  to  chge  jture  &  portions 
Now  in  exercise  of  the  power  given  or  reserved  to  me  for  this 
ppose  by  the  sd  settlemt,  &  of  every  or  any  other  power 
in  this  behalf  me  enablg,  I  do  hby  limit  &  appt  to  the  use 

of  my  wife  &  her  assns  durg  her  life,  in  case  she  shl 

survive  me,  a  yrly  rent-chge  of  £ by  way  of  jture,  &  so 

that  in  case  of  her  marryg  again  the  same  shl  be  for  her  septe 
use  witht  power  of  anticipon,  to  be  chged  upon  &  issuing  out 
of  all  &  singr  the  hds  &  premes  comprd  in  the  sd  settlemt  b 

thrin  called  the  T.  este,  situate  in  the  coy  of afed  (subjt 

&  witht  prejudice  to  the  chges,  powers,  &  uses  now  subsistg 
thrin  &  havg  priority  to  my  este  for  life),  to  be  considered  as 
accruing  from  day  to  day,  but  to  be  payable  by  eql  qtrly  paymts 
witht  any  dedon  [except]  for  death  duties  the  first  of  such 
paymts  to  be  made  at  the  expiron  of  three  calr  months  from 
my  death,  if  my  sd  wife  shl  then  be  living :  AND  I  HBY  further 
appt  &  declare  that  my  sd  wife  &  her  assns  shl  have,  d^.,  gift 
ofpowra  of  distress,  <fec.,  by  referee  to  Convcg  Act,  1881,  supra, 
p.  586  :  And  in  exercise  of  the  power  given  or  reserved  to  me 


(&)  See  p.  640,  note  (d). 
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for  this  ppose  by  the  ad  settlemt,  &  of  every,  &c.,  I  do  hby  chge 
all  &  siDgr  the  sd  hds  &  premes  called  the  T.  este  comprd  in 
the  ad  settlemt  (subjt  &  witht  prejudice  as  afsd,  &  subjt  to  the 
sd  rent-chge  hinbfe  appted  to  my  sd  wife  &  to  the  powers  & 
remedies  for  recoverg  &  securg  the  same),  with  the  paymt  of 
the  respive  sums  next  hinafter  mentd  [free  from  death  duties] 
as  &  for  the  portion  or  portions  of  my  child  or  chin  (other  than 
any  son  or  sons  who  bfe  attaing  the  age  of  21  yrs  shl  become 
entld  under  or  by  virtue  of  the  sd  settlemt  to  the  sd  T.  este  for 
the  first  este  in  tail  male,  or  any  daur  or  daurs  who,  bfe  attaing 
that  age  or  marryiug,  shl  become  indefeasibly  (c)  entled  under 
the  sd  settlemt  to  the  sd  T.  este  for  the  first  este  in  tail),  that 
is  to  say,  if  there  shl  be  but  one  such  child  (other  than  as  afsd) 
who  shl  attain  a  vested  intt  as  hiuafter  provd  in  such  portion 

moy  the  sum  of  £ ,  &  if  there  shl  be  two  or  more  such  chin 

(other  than  as  afsd)  the  sum  of  £ to  be  an  intt  or  intts 

vested  in  &  payable  to  such  child  or  chin  (other  than  as  afsd) 
on  his  or  their  resply  attaing  the  age  of  21  yrs,  or  in  the  case 
of  a  daur  or  daurs  marrying,  &  if  more  than  one,  in  eql  shares, 
&D  to  caiTy  intt  at  the  rate  of  4  p.c.  p.a.  fi:om  the  time  when 
the  same  resply  shl  become  payable  until  paymt,  &  in  case  any 
child  of  mine  for  whom  a  portion  is  hby  chged  shl  at  my  dece 
be  under  the  age  of  21  yrs,  &  in  the  case  of  a  daur  unmaiiied, 
I  hby  further  chge  the  sd  T.  este  (subjt  &  witht  prejudice  as 
afsd)  with  the  paymt  of  such  sum  or  sums  not  exceedg  for  any 
such  child  or  chin  one-fourth  pt  of  his,  her,  or  their  respive, 
expectant,  or  presumptive  poi-tion  or  portions  as  the  trees  or 
tree  for  the  time  being  of  the  term  of  yrs  hinafter  limd  shl  at 
any  time  or  times  deem  pper  to  be  raised  for  the  advancemt  or 
benefit  of  any  such  child  or  chin,  &  to  be  applied  by  such  trees 
or  tree  for  that  ppose  in  such  mner  as  they  or  he  shl  think  fit, 
&D  SO  that  any  sum  so  made  raisable  for  the  advancemt  of  any 
such  child  shl  not  be  taken  into  acct  in  estimatg  the  total  sum 
raisable  for  portions  as  afsd,  unless  the  child  advanced  shl 
become  entled  to  a  portion,  or,  but  for  this  psnt  proven,  more 

than  the  sum  of  £ in  the  whole  wd  be  raisable  for  such 

portions.  And  in  the  event  afsd  of  any  such  child  being  under 
the  age  of  21  yrs,  &  in  the  case  of  a  daur  unmarried,  I  hby  also 

(c)  See  p.  594,  note  («), 
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Deyise  of 
copyholds 
entrusts 
corre- 
«ponding 
with  uses 
of  free- 
holds. 


chge  the  sd  T.  este  (subjt  &  witht  prejudice  as  afsd)  with  the 
paymt  from  &  after  my  dece  of  such  annl  sum  or  sums  of  moy 
(not  exceedg  what  the  intt  of  the  then  expectant  or  presumptive 
portion  of  such  child  wd  amt  to  after  the  rate  of  4  p.c.  pa.)  as 
the  sd  trees  or  tree  shl  deem  sufft  &  pper  for  the  mtoe  ft 
educon  of  every  or  any  child  for  the  time  being  entled  in 
expectcy  or  presumptively  to  a  portion  as  afsd,  such  aunl  sums 
to  be  clear  of  all  dedons  except  death  duties,  &  to  be  pd  or 
applied  in  such  mner  &  at  such  times  as  the  sd  trees  or  tree 
shl  think  fit,  &  they  or  he  may  eir  themselves  or  himself  so 
apply  the  same  or  may  pay  the  same  to  the  gdian  or  gdians  of 
such  child  or  chin  for  the  ppose  afsd  witht  seeing  to  the 
appHcon  thof :  And  in  exercise  of  the  power  given  to  me  for 
this  ppose  by  the  sd  settlemt,  &  of  every,  &c.,  I  do  hby  appt 
all  &  singr  the  sd  hds  &  premes  comprd  in  the  sd  settlmt,  b 
thrin  called  the  T.  este  (subjt  &  witht  prejudice  as  afsd),  unto 
&  to  the  use  of,  trees,  for  the  term  of  500  yrs  to  commce  from 
my  death,  Upon  trust  that  the  sd,  trees,  or  the  survor  of  them, 
shl  from  time  to  time  by  mtge  of  the  same  premes  or  any  of 
them,  for  all  or  any  pt  of  the  same  term,  or  by  the  sale  of  timber 
or  minis,  or  by  &  out  of  the  rents  &  profits  of  the  same  premes, 
or  by  all  or  any  of  the  means  afsd  or  any  other  reasbie  means, 

raise  the  sd  sum  of  £ or  £ as  tlie  case  may  be,  or  so 

much  thof  as  shl  become  raisable,  with  such  intt  thron  &  such 
annl  sums  for  mtce  &  such  sums  for  advancemt  as  may  become 
raisable  as  a&d,  &  any  costs  &  expses  to  be  incurred  in  or  about 
the  raisg  of  the  same,  or  the  exon  of  the  trusts  of  such  term,  b 
subjt  to  &  after  paymt  of  such  costs  &  expses,  shl  pay  or  apply 
the  moys  to  be  raised  as  afsd  unto  or  betn,  or  for  the  mtce, 
educon,  or  advancemt  of  the  sd  child  or  chin,  or  oi*wise,  in  such 
mner  as  the  same  resply  ought  to  be  pd  or  applied  by  virtue  of 
the  chges  &  provons  in  that  behalf  hinbfe  contd,  &  so  as  to 
satisfy  the  S€une.  {^Trusts  of  surplus  rents  for  revoners,  p.  597, 
at  end  of  form  xxx.,  mutatis  mutandis,  unless  the  geni  clause, 
form  xxxv.,  mutatis  mutandis,  p.  602,  is  ^vsed,"} 

XLVii.  I  DEVISE  all  the  hds  of  copyhd  or  customary  tenure 
[situate  in  the  parishes  of,  &c.,  in  the  coy  of,  &c.],  wch  I  may 
be  possed  of  or  entled  to  or  have  power  to  dispose  of  at  my 
dece,  except  what  I  orwise  dispose  of  by  this  my  will,  or  any 
codi  hto.  To  THE  USE  of  the  sd,  trees,  their  brs  &  assns,  accdg 
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to  the  customs  of  the  sevl  manors  of  wch  the  same  shl  resply 
be  holdeD,  upon  such  trusts,  &  subj  to  such  powers  &  provons 
as  shl  correspond  with  the  uses,  trusts,  powers,  &  provons 
hinbfe  decld  &  contd  concerng  the  freehd  hds  hinbfe  devised, 
or  as  near  thto  as  the  different  tenures  &  other  circes  will 
admit,  but  not  so  as  to  increase  or  multiply  chges  or  powers  of 
chging. 

XLViii.  I  DEVISE  &  BEQUE  all  the  leasobd  hds  [situate  in  the  Bequest 
respive  parishes,  of,  &a,  in  the  coy  of,  &c.],  [whether  held  for  holds  on 
yrs,  or  for  a  life  or  lives!  wch  I  may  be  entled  to,  or  have  ^™^  ^^' 
power  to  dispose  of  at  my  dece,  except  what  I  orwise  dispose  of  with  uses 
by  this  my  will,  or  any  codl  hto.  Unto  the  sd,  trees,  for  all  the  holdrfo) 
term  este  &  intt  tbrin  resply,  wch  I  may  have  or  can  dispose  of 
by  will,  Upon  trust  that  the  sd,  trees,  or  the  [survors  or] 
survor  of  them,  shl  by  &  out  of  the  rents,  &c.,  continue  as  at 
p.  651,  fonffh  cvii.,  rmitatis  rmUandis. 

XIIJL  I  DEVISE  the  este,  of  wch  I  am  now  tenant  for  Clause 

life  under  the   limons  of  an  indre,  &c.,  07%  "  the  will,  dated,  J^  ^^ 
&c.,  of ,"  to  the  uses,  upon  the  tnists,  and  subjt  to  the  ©lection 

a  1    •       1     1  I    «  1  1110^  resettle 

powers  &  provons  hrm  decld  &  contd   concerng   the   has  &  family 
premes  hinbfe  devised  in  strict  settlemt  (6)  :  And  I  DIRECT  that  ^^^ 


(a)  Where  the  personalty  is  given  in  trust  to  convert  and  invest  in  realty  to    As  to 
follow  the  uses  of  the  real  estate  devised  in  tail,  the  leaseholds  may  be   mode  of 
amalgamated  with  the  personalty  so  as  to  make  a  strict  entail  of  them  ;  this   f  °^t/°i^ 
would  also  have  the  advantage  of  bringing  them  within  s.  82  of  the  Wills  Act  so   ^^^^  i^^^^ 
as  to  prevent  lapse  in  case  of  a  child  dying  in  the  testator's  lifetime  leaving  looms, 
issue  (see  p.  794^  note),  which  would  not  be  the  case  under  the  form  in  the  text 
finless  it  came  within  s.  33.    For  a  form  of  trust  of  mining  plant,  see  p.  652, 
and  for  forms  of  trusts  of  chattels  as  heirlooms,  see  pp.  653,  654,  forms  ciz.  and 
ex.,  which  may  readily  be  adapted  to  a  will.     The  following  power  to  the 
trustees  to  give  articles  settled  as  heirlooms  to  the  tenant  for  life  is  sometimes 
Qseful: — 

**Peovd  always  &  I  empower  my  trees  in  their  absolute  Power  to 
discron  at  any  time  or  times  within  twenty-one  yrs  after  my  gjy^  j,e*r,^ 
death  to  give  any  of  the  sd  articles  &  eflfects  hby  settled,  wch  looms  to 
my  trees  may  consider  not  suitable  to  be  kept  or  enjoyed  as  ufe. 
heirlooms,  to  any  pson  of  full  age  for  the  time  being  entled 
under  this  my  will  to  the  actual  posson  or  rect  of  the  rents  & 
profits   of  the   sd   hds   hby  devised   for   his  or   her  absolute 
benefit." 

(If)  If  the  wiU  does  not  contain  any  devise  in  strict  settlement,  set  out 
the  uses. 
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Clause  as 
to  resi- 
dence (a). 


Bequest 
to  be 
applied 
as  capital 
money 
of  an 
existing 
settle* 
ment. 


As  to  con- 
dition of 
residence. 


the  devise  lastly  hinbfe  contd  shl  take  effect  under  the  doctrine 
of  election,  &  shl  thby  bind  every  son  [child]  of  mine  who  shl 
under  the  limons  of  the  sd  indre,  or,  *'  will/'  become  tenant  in 

tail   male  [or  in  tail],  in  posson  of  the  este,  who  shl, 

accdly,  at  the  reqt  in  writg  &  to  the  satisfon  of  the  sd,  trees^  or 
the  [survors  or]  survor  of  them  &  within  such  time  as  they  or 
he  shl  appt,  &  at  the  expse  of  my  este,  exte,  complete,  perfect, 
&  do  all  such  assurces,  deeds,  instrumts  &  acts  as  may  be  necy 
for  evidcg  such  election,  &  givg  effect  to  the  devise  of  the  sd 

este  hinbfe  contd :  And  I  declare  that  if  any  son  [child] 

of  mine  shl  refuse  or  neglect  to  comply  with  any  such  reqt  in 
writg  of  the  sd  trees  or  tree,  or  shl  orwise  fail  to  exte,  com- 
plete, perfect,  or  do  such  assurces,  deeds,  instrumts  or  acts  as 
afsd,  or  any  of  them,  then  my  will  shl  be  construed,  &  the  rts 
of  all  psons  claimg  hrunder  be  determined  in  all  respts  as  if 
such  son  [child]  had  died  immedly  bfe  me,  witht  havg  been 
married  :  Provd  always  &  I  declfure,  that  any  deed  or  instrumt 
wch  shl  be  exted  by  any  of  my  sd  sons  [chin]  for  the  ppoee 
of  complyg  with  the  condon  hinbfe  imposed  by  me  resptg  the 

settlemt  of  the  sd  este,  &  wch  shl  be  considered  &  dedd 

by  my  trees  by  deed  to  be  sufft  &  effectual  for  that  ppose,  shl^ 
agst  all  psons  &  for  all  pposes,  be  so  accepted  &  considered, 
notwg  any  want  of  strict  compliance  with  such  condon. 

L.  And  I  DECLARE  it  to  be  my  parlar  wish  and  reqt,  but 
witht  imposg  any  legal  obligon,  that  the  pson  for  the  time 

being  entled  to  the  posson  of  my  mansion-house  at ,  if  of 

full  age,  will  make  it  his  or  her  ppal  place  of  residce. 

LI.  I  BEQUE  the  sum  of  £ to  the  psons  or  pson  who  shl 

at  my  death  be  the  trees  for  the  pposes  of  the  S.  L.  Act,  1882, 
of  an  indre,  &c.,  upon  trust  to  invest  the  same  in  the  pchase 
of  freehold  hds  to  be  settled  to  the  uses  &  upon  the  trusts,  & 
subjt  to  the  powers  &  provons  to,  upon  &  subjt  to  wch  the 
pchased  hds  wd  have  been  subjt  if  the  same  had  been  pchased 
with  capl  moys  arisg  from  a  sale  of  the  hds  settled  by  the  same 
indre,  with  power  to  postpone  such  pchase  durg  such  period  as 


(a)  A  compulsory  clause  as  to  this  is  very  objectionable ;  and  it  ia 
inyalidated  by  the  S.  L.  A.,  1882,  so  far  as  it  would  interfere  with  the  powers 
of  leasing  and  sale  under  the  Act,  see  p.  694,  note.  As  to  the  effect  of  a 
compulsory  clause,  where  the  person  in  possession  is  an  infant,  see  Artrid^e  t. 
Partridge,  [1894]  1  Ch.  351. 
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they  or  he  shl  think  fit,  but  so  that  for  the  ppose  of  transmis- 
sion the  sd  sum  of  £ shl  be  considered  as  converted  into 

real  este  settled  in  mner  afsd  as  from  the  time  of  my  death,  & 

that  till  such  pcbase  shl  be  made  the  sd  sum  of  £ ,  &  the 

income  thof,  shl  be  hid  on  the  same  trusts  &  applied  in  the 

same  mner  as  if  the  sd  sum  of  £ had  been  capl  moys  arisg 

in  mner  afsd. 


MISCELLANEOUS    CLAUSES. 

L  I  DECLARE  that  if  any   pson  shl   [witht  the   consent   in  Condition 
writg  of  my  exs,  wch  it  shl  be  in  their  uncontrolled  discron  to  ^^t^ 
give  or  refuse  (c)],  dispute  the  validity  of,  or   shl  refuse  to  probate 
confirm  this  my  will,  or  any  codl  hto,  if  required  so  to  do  by 
my  exs,  such  pson  shl  forfeit  all  benefits  hby  or  by  any  codl 
hto  given  to  him  or  her,  &  the   same  not  being  residy  or  a 
share  of  residue  shl  fall  into  my  residy  este,  or  being  residy  or 
a  share  of  residue  shl  go  to  the  other  psons  or  pson  entled  to 
such  residue  as  if  the  pson  incurrg  such  forfeiture  had  not  been 
included  in  the  residy  gift. 

IL  I  DECLARE  that  in  case  any  question  or  dispute  shl  arise  Clause 
as  to  the  constron  of  my  will,  or  any  codl  hto,  my  exs  or  trees  ?*^^^ 
may  cause  a  pper  case  to  be  laid  bfe  counsel  for  the  determinon  to  abide 
of  the   same,  wch  shl  be  final  &  bindg  on  all  psons,  &  that  of  couneeL 
notwg  the  pendency  of  any  action  or  other  pcdgs  in  wch  such 
question  or  dispute  cd  pperly  be  determined  :  And  I  declare 
that  every  pson  claimg  under  my  will  or  any  codl  hto,  upon  the 


(J)  In  Cooke  V.  Turner,  15  M.  &  W.  727, 14  Sim.  218,  a  condition  in  a  will  of  As  to  con- 
real  estate,  that  if  the  devisea  should  dispute   the  will,   or  the  te8tator*8  ditionsnot 
competency  to  make  it,  or  shoold  refuse  when  required  by  the  executors  to  to  clispute 
confirm  it,  the  disposition  in  favour  of  the  devisee  should  be  revoked,  was  held        ^  ^' 
valid ;  and  in  Adanu  v.  Adanu,  45  Ch.  D.  426,  [1892]  1  Ch.  369,  a  clause  of 
cesser  of  an  annuity  in  case  the  annuitant  should  interfere  in  the  management 
waa  held  to  have  taken  effect  by  his  bringing  a  frivolous  action  for  enforcing 
his  rights.  But  in  Rhodet  v.  Miutwdl  Hill  Land  Co.,  29  Beav.  560,  it  was  held 
that  after  a  gift  to  persons  absolutely,  a  gift  over,  if  they  should  resort  to  any 
proceedings  whatever  respecting  it,  even  to  secure  its  enjoyment,  was  void ;  see 
also  2  Jarm.  on  WiUs,  p.  902. 

(0)  The  words  in  this  bracket  should  be  inserted,  otherwise  it  might  be 
difficult  to  resist  the  probate  of  a  forged  codicil. 
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indemni- 
fying trus- 
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settle- 
ment in 
respect  of 
breaches 
of  tmst 


reqt  in  writg  of  my  exs  or  trees,  shl  exte  &  do,  at  the  expee  of 
my  este,  all  such  instrumts,  acts,  &  things  as  may  be  pper  for 
carrying  such  determinon  into  effect ;  &  in  the  event  of  the 
wilful  neglect  or  refusal  of  any  such  pson  to  do  so  upon  such 
reqt  as  a&d,  or  if  any  such  pson  shl  institute  or  procure  any 
other  pson  to  institute  any  action  or  other  legal  pcdgs  for  deter- 
ming  any  such  question  or  dispute  as  afsd,  then  I  declare  thai 
he  or  she  shl  forfeit  all  benefits,  &c.,  as  in  last  form. 

III.  Recite  breach  of  trust  committed  by  trees  of  teste's 
marre  settlemt :  Now  I  hbt  declare  that  the  sd  trust  premes 
constitutg  or  representg  my  residy  este  shl  be  held  upon  &  for 
such  trusts  &  pposes  as  shl  render  the  same  a  good  &  suffl;  in- 
demnity to  the  sd  trees  of  my  sd  marre  settlemt,  &  each  &  eveiy 
of  them,  &  all  past  &  future  trees  of  the  sd  settlemt,  &  their 
respive  hrs,  exs  &  ads,  estes  &  effects,  agst  all  actions,  suits, 
pcdgs,  losses,  costs,  chges,  expses,  liabilities,  claims,  &  de- 
mands whatsr  for  or  on  acct  of  any  of  the  acts  &  dealgs 
hinbfe  refd  to,  or  any  other  acts  or  dealgs  of  the  trees  or  tree 
of  the  sd  settlemt  up  to  the  time  of  my  dece :  And  that  the 
same  premes  or  any  pt  thof  may  for  effectuatg  such  indemnity 
be  dealt  with  &  resorted  to  in  such  mner  as  the  sd  psnt  or  any 
past  or  future  trees  or  tree  of  the  sd  settlemt,  or  their  or  his 
hi*s,  exs  or  ads,  or  any  of  them,  may  require,  &  that  such  trust 
for  the  ppose  of  indemnity  shl  be  deemed  the  first  &  para- 
mount trust  &  disposon  hby  made  of  the  sd  premes  ;  And  for 
further  effectuatg  such  indemnity  I  declare  &  direct  that  the 
psons  benefly  intted  in  the  sd  trust  premes  under  this  my 
will,  or  any  of  them,  their  or  any  of  their  exs,  ads  &  assns,  shl 
be  bound  under  the  doctrine  of  election  to  adopt  &  confirm 
all  the  acts  &  dealgs  of  the  sd  trees  or  tree  of  my  sd  marre 
settlemt  in  the  exercise  of  the  trusts  thof  up  to  the  time  of 
my  dece,  &  especially,  refer  to  recited  brea/Ji  of  trust,  &  at 
the  reqt  in  writg  &  to  the  satisfon  of  my  exs  or  trees,  &  within 
such  time  as  they  shl  appt,  at  the  cost  of  my  residuary  este,  to 
exte  &  do  all  such  instrumts  &  acts  as  may  be  by  them  i^easbly 
required  in  that  behalf,  &  for  indemnifying  &  releasg  all  & 
every  the  psnt  &  past  &  future  trees  &  tree  of  the  sd  settlemt, 

(a)  See  the  Judicial  Trustees  Act,  1896,  s.  3  ;  the  rules  under  the  Act,  [1897] 
W.  N.  257 ;  2  Annual  Practice,  1899,  p.  601 ;  Be  Chuholm,  43  Sol.  J.  43 ; 
PerHns  t.  Bellamy,  46  W.  R.  682  ;  Be  OHndey,  [1898]  2  Ch.  593. 


MISCELLANEOUS   CLAUSES.  815 

&  their  respive  hrs,  ezs  &  ads,  estes  &  effects,  in  respt  of  all 
such  acts  &  dcalgs,  &  orwise  givg  effect  to  the  indemnity  & 
protection  intd  to  be  hby  proved  as  afsd :  And  I  declare  that 
if  any  pson  so  benefly  intted  as  afsd,  or  his  or  her  exs,  ads  or 
assns,  shl  refuse  or  neglect  to  comply  with  the  reqt  in  writg  of 
my  exs  or  trees  in  that  behalf,  then  my  will  shl  be  construed, 
&  the  rts  of  all  psons  claimg  thrunder  shl  be  determined  in  all 
respts  as  if  the  pson  so  benefly  intted  had  died  bfe  me  witht 
leavg  issue,  And  subjt  to  &  after  answerg  the  sevl  trusts  & 
pposes  afsd  upon  trust,  &c. 

iv.  I  DECLARE  that  if  the  trees  or  tree  of  an  indre,  &c.,  The  same, 
[being  the  settlemt  exted  on  my  marre,]  have  htofore  or  shl  at  Short 
any  time  or  times  hrafter  commit  a  breach  or  breaches  of  trust    ^^°^' 
with  my  consent  given  exply  or  by  implication,  they  or  he  shl 
be  entled  to  be  fully  indemnified  agst  the  consequences  thof  out 
of  my  residuary  este. 

y.  And  whas  by  an  indre  dated,  &c.,  &  made,  &c.,  a  sum  of  The  like 

£ was  settled  upon  trust  for  me  durg  my  life  &  after  my  ^^-^^ 

death  in  trust  for  my  late  husbd  durg  his  life  with  remr  in  mentof 
trust  for  our  issue,  &  in  the  event  (wch  happened)  of  there  ^^4? 
being  no  such  issue,  in  trust  for  such  pson  or  psons  as  I  shd 
by  will  or  codl  appt,  &  in  default  of  apptmt  in  trust  as  thrin 

mentd  :  And  whas  portions  of  the  sd  trust  fund  amtg  to  £ 

were  in  the  lifetime  of  my  sd  husbd  advanced  to  him  by  the 
trees  of  the  sd  settlemt  upon  our  jt  reqt  in  writg,  &  a  sum  of 

£ has  since  the  death  of  my  sd  husbd  been  advanced  to 

me  out  of  the  sd  fund  by  the  sd  trees,  &  further  sums  may 
possibly  be  hrafter  advanced  by  them  to  me  throut :  And  whas 
inyestmts  of  portions  of  the  sd  trust  fund  have  been  made  in 
sees  wch  were  not  authorised :  And  whas  I  am  desirous  of 
condong  &  indemnifying  the  trees  of  the  sd  settlemt  in  respt  of 
all  such  advances  &  investmts  as  afsd,  &  all  other  (if  any)  past 
or  future  breaches  of  trust  committed  by  the  trees  of  the  sd 
settlemt  in  my  lifetime  in  mner  hinafter  expd,  NOW  in 
psuance  of  the  power  given  to  me  by  the  sd  settlemt  I  do  hby 
appt  the  whole  of  the  sd  settled  fund  (includg  as  well  the 
portion  thof  wch  may  remain  at  my  dece  as  the  portions  thof 
wch  have  been  advanced  to  my  sd  husbd  &  myself  as  afsd  or 
wch  may  hrafter  be  advanced  to  me)  to  the  trees  of  this  my  will 
upon  trust,  &  to  the  intent  in  the  first  place  that  the  sd  trees 
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&  all  past  &  future  trees  of  the  sd  settlemt,  &  their  respive  exs 
&  ads,  estes  &  effects,  shl  be  kept  fully  indemnified  &  protected 
by  &  out  of  the  sd  settled  fund  agst  all  claims  &  demands^ 
actions,  pcdgs,  costs,  damages,  &  expses  in  respt  of  the  advances 
hrtofore  made  to  my  sd  husbd  &  myself,  or  wch  may  hrafter 
be  made  to  me  out  of  the  sd  fund,  or  in  respt  of  any  such 
investmts  as  afsd,  or  any  other  breaches  of  trust  wch  have  been 
or  may  be  committed  in  relon  thto  durg  my  life,  my  will  b 
intention  being  that  no  such  claim  or  demand  as  afsd  shl  be 
made  eir  agst  the  sd  trees,  or  any  past  or  future  trees,  or  their 
respive  exs  or  ads,  estes  or  effects,  or  the  este  of  my  sd  husbd, 
or  my  own  este :  And  subjt  as  afsd  upon  trust  to  apply  the  sd 
settled  fund  (if  need  be)  in  paymt  of  my  debts  in  aid  of  my 
genl  este  :  And  subjt  as  hinbfe  mentd  upon  trust,  &c. 

VI.  I  REQT  the  sd  ,  but  not  so  as  to  impose  any  legal 

obligon  on  him,  or  to  create  any  trust  or  equity  in  £EkVour  of  any 
other  pson,  to,  &c.,  e.g.,  "to  carry  out  my  wishes  expd  ia  ahre 
addressed  to  the  sd,  legatee,  Sid  deposited  with  this  my  will,  wch 
Ire  I  exply  declare  not  to  be  testy,  &  that  whether  the  contents 
or  existce  thof  shl  or  shl  not  be  communicated  to  the  sd,  legatee, 
durg  my  lifetime." 

viL  I  DECLAEE  that  my  trees  shl  durg  the  term  of  21  yrs  to 
be  calculated  from  my  death  [in  case  my  sd  wife  shl  so  long 
live,]  out  of  the  annl  income  of  the  sd  trust  premes  yi'ly  & 

every  yr  raise  the  sum  of  £ [  (c)  &  shl  accumulate  the 

same  at  compound  intt  by  investg  the  same  &  the  resultg 
income  thof  in  any  investmts  hby  authorised  for  the  sd  trust 
premes,  with  power  from  time  to  time  to  vary  such  investmts 
at  discron  until  the  terminon  of  the  sd  period  of  accumulon,  & 
shl  then  hold  &  ^pplj  the  accumulated  fund  as  pt  of  the  capl 
of  the  sd  trust  premes,  but  so  that  no  pt  of  such  fund  shl  be 
invested  in  the  pchase  of  land]. 


(a)  See  Be  Hamilton,  [1895]  1  Ch.  373,  2  Gh.  370 ;  WtUiam*  ▼.  WtUUmi, 
[1897]  2  Ch.  12. 

(h)  See  note  (a),  p.  599. 

(o)  If  the  sums  are  not  to  be  accumulated  at  compound  interest,  in  lien  of 
the  part  bracketed,  say,  ''  &  shl  hold  &  Apply  the  sums  80  raised  & 

the  investments  thof  as  pt  of  the  capl  of  the  sd  trust  premes, 
but  so  that  the  same  shl  not  be  invested  in  the  pchase  of 
land." 
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viu.  I  DECLARE  that  [the  sd  mansion-house,  or]  any  ppal  Ab  to  sale 

mansion-house  &  the  pleasure  grounds  &  park,  &  any  lands  mansion- 

usually  occupied  thwith,  wch  may  form  pt  of  the  hds  hinbfe  ^^^  ^c., 

devised,  or  for  the  time  being  held  on  the  trusts  of  this  my  S.  L.  Acts 
will,  may  be  sold,  exchanged,  or  leased  under  the  powers  of  ^  ^\ 

the  S.  L.  Acts,  1882  to  1890,  [or  any  powers  given  by  this  where 

my  will  by  referee  to  the  sd  Acts,  or  by  way  of  extension  of  ^^!|?" 
the  powers  thof,]  witht  the  consent  of  my  trees  or  any  order  of 
Ct,  [&  that  such  mansion-house  may  be  let  on  lease  or  orwise 
with  or  witht  all  or  any  of  the  furniture  &  effects  in  or  about 
the  same]. 

IX.  I  DECLARE  that  no  pt  of  the  rent  arisg  under  any  ming  As  to 
lease  of  any  hds  for  the  time  being  subjt  to  the  uses  or  trusts  ^^^^ 
of  this  my  will  shl  be  set  aside  as  capl  moy  under  the  8.  L.  under 
Acts,  1882  to  1890,  or  orwise,  but  the  whole  thof  shl  go  &  be  Act8*(«). 
reced  &  applied  as  rents  &  profits. 

X.  I  DECLARE  that  any  powers  [of  leasg,  or  acceptg  sur-  As  to 
renders  of  leases,  or  makg  grts  in  fee  for  the  ppose  of  bldg  or  ^nder 
improvemts,]  or,  "  all  the  powers,"  wch  are  conferred  by  the  S.  L. 

S.  L.  Acts,  1882  to  1890,  [or  by  this  my  will  by  referee  to  or  in  ^""^  ^^' 
extension  of  the  powers  of  the  sd  Acts]  in  relon  to  the  sd  hds 
&  premes  hby  devised  or  for  the  time  being  subjt  to  the  uses  or 
trusts  of  this  my  will,  may  be  exercised  witht  givg  any  notice 
of  the  intention  to  exercise  the  same  to  any  tree  or  to  the  solor 
of  any  tree  of  this  my  will. 

XI.  Provd  ALWAYS  that  any  &  every  referee  hinbfe  made  to  Title  of 
the  S.  L.  Acts,  1882  to  1890,  or  any  of  such  Acts,  shl  be  deemed  ^^^ 
to  extend  to  &  include  any  Act  or  Acts  from  time  to  time  in 
force,  extendg,  amendg,  or  re-enactg  the  same  Acts,  or  any  of 
them,  but  not  so  as  to  abridge  or  restrict  any  of  the  powers  hby 
conferred  by  referee  thto. 

xiL  The  breviate  or  headgs  in  the  margin  of  this  my  will  Marpnal 


[or  codl]  shl  not  be  taken  as  pt  thof  or  in  any  mner  affect  the  ^ot  to 


breviate 
not  to 

interpreton  or  constron  thof.  form  part 

of  will  (a). 


(J)  See  S.  L.  A.  1890,  s.  10,  and  Vol.  I.,  p.  471. 

(0)  See  8.  L.  A,  1882,  s.  11,  above,  p.  620,  note. 

CO  See  8.  L,  A.  1882,  a.  45,  8.  L.  A.  1884, 8.  5,  and  8.  L.  A.  1890,  s.  7  ;  and 
p.  298,  note. 

(^)  To  be  inserted  at  end  of  wiU  or  codicil  when  paragraphed  with  marginal 
headings. 

K.E. — VOL.   II.  62 
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Appoint- 
ment of 
tnutees 
nnder 
S.  li. 
Acts  (a), 
and  C.  A., 
s.  42. 


The  same 
as  to  a 
particular 
estate. 

Tmstees' 
receipt 
clause  (b\ 


Power  to 
appoint 
new  trus- 
tees. 

Varia- 
tions for 


I.  I  HBY  appt  my  trees,  or,  "  the  sd,  trees  by  twxwie/*  to  be 
trees  of  this  my  will  for  the  pposes  of  the  42Dd  sectioo  of  the 
Conveyancg  &  Law  of  Ppty  Act,  1881,  &  for  the  pposes  of  the 
S.  L.  Acts,  1882  to  1890,  [if  the  will  gives  powers  by  referee  to 
the  Acts,  or  by  way  of  extension  of  the  stcUwtory  powers,  addr 
&  of  any  powers  conferred  by  this  my  will  by  referee  to  or  by 
way  of  extension  or  enlargemt  of  the  powers  of  the  sd  Acts], 
And  I  DECLARE  that  a  sole  tree  for  the  time  being  of  this  my 
will  shl  be  competent  to  act  for  all  the  pposes  of  the  sd  Acts, 
&  this  my  will,  includg  the  rect  of  capl  moy  [&  of  notices} 
thrunder. 

II.  I  HBY  appt,  trees  by  name,  to  be  trees  of  the  setUemt 

hby  made  of  the  sd  este  for  the  pposes,  &c.,  as  in  lad 

form, 

III.  I  DECLARE  that  the  rect  of  my  trees  for  the  pchase-moys. 
of  any  ppty  hby  directed  or  authorised  to  be  sold,  or  for  any 
other  moys,  stks,  funds,  shares,  or  sees,  pd,  delivered,  or  trans^ 
ferred  to  them  under  this  my  will,  or  any  codl  hto,  or  in  the 
exon  of  the  trusts  or  powers  thof,  shl  effectually  dischge  the 
pson  or  psons  paying,  deliverg,  or  transferrg  the  same  thfrom, 
&  from  being  concerned  to  see  to  the  applicon,  or  being  ansble 
for  the  loss  or  misapplicon  thof. 

IV.  Provd  always  &  I  hby  declare  that  if  &  so  often  as  the 
sd  trees  hby  constituted,  or  any  of  them,  shl  die  in  my  life- 
time, or  if  they  or  any  of  them,  or  any  tree  or  trees  apptd 
under  this  psnt  power  or  by  a  Ct  of  competent  jurisdon,  shl 


As  to 

omission 
of  trustee 
clauses. 


(a)  See  Vol.  I.,  p.  473.  The  words  bracketed  in  form  i.  should  be  added 
where  appropriate,  as  the  trustees  would  not,  it  is  conceived,  otherwise  become 
trustees  under  the  Acts,  except  for  the  purposes  of  the  powers  given  by  the  Acts 
themselves. 

{b)  The  receipt  clause,  the  power  to  appoint  new  trustees,  and  the  trustees' 
indemnity  and  reimbursement  clauses  may  be  and  are  now  almost  uniyersallj 
omitted,  in  reliance  on  the  statutory  provisions  referred  to  in  p.  517,  note  (d) ; 
and  the  clauses  supplemental  to  the  statutory  provisions  as  to  the  i^>point]iient 
and  indemnity  of  the  trustees,  forms  vi.  and  xv.,  ^^fra,  substituted.  The  foil 
clauses  in  the  text  (forms  ill.,  iv.,  and  xiv.),  although  retained,  can  in  fatore 
be  very  rarely  required  ;  but  it  may  occasionally  be  proper  to  insert  the  foil 
clauses  if  the  testator  owns  property  situate  abroad,  where  there  may  be  no 
enactments  corresponding  to  those  referred  to. 
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die  after  my  dece  or  remain  out  of  the  United  Kingdom  for  wvend 
more  than  twelve  cair  months,  or  desire  to  be  dischged,  or  trustees 
refuse  or  become  unfit  or  incapable  to  act,  it  shl  be  Iful  (d)  ^^^' 
for  the  survivg  or  continuing  trees  or  tree  [of  the  class  in  wch 
such  vacancy  or  disqualificon  shl  occur]  (&  for  this  ppose  every 
refusg  or  retirg  tree  shl,  if  willg  to  act  in  the  ezon  of  this 
power,  be  considered  a  continuing  tree,)  or  for  the  actg  exs 
or  exor,  or  ads  or  admor,  of  the  last  survivg  or  continuing  tree 
[of  the  same  class]  (e)  to  appt  a  new  tree  or  new  trees  in  the 
place  of  the  tree  or  trees  so  dying  or  remaing  out  of  the 
United  Kingdom,  or  desirg  to  be  dischged,  or  refusg  or  becomg 
unfit  or  incapable  to  act  as  afsd  ;  And  upon  every  such  apptmt 
the  no.  of  trees  may  be  increased  or  reduced,  but  not  to  less 
than  two  ;  And  upon  every  such  apptmt  the  trust  ppty  (if  any) 
[then  vested  in  the  trees  or  tree  of  the  class  in  wch  such 
vacancy  or  disqualifon  shl  occur,  or  in  the  hrs,  exs,  or  ads  of 
the  last  survor  of  such  trees]  shl  as  soon  as  circes  will  admit 
be  vested  in-  the  trees  for  the  time  being  [of  the  same  class], 
but  every  new  tree  may,  as  well  bfe  as  after  the  trust  ppty  shl 
have  been  so  transferred,  exte  all  the  trusts  or  powers  of  this. 
my  will  [trusts  or  powers  in  respt  of  wch  he  shl  be  so  apptd  a. 
tree,]  as  fully  &  effectually  as  if  he  had  been  hby  constituted  a 
tree. 

V.  Provd  ALWAYS  &  I  hby  declare  that  it  shl  be  Iful  for  my  Power  to^ 
trees  to  appt  any   psons,  not  being   less   than  two  in   no.,  of  s^a 
whom  any  one  or  more  of  the  genl  trees  of  this  my  will  may  tro«tees  of 
be  one  or  more,  to  be  trees  of,  here  describe  tJt^  ppty  gw,  "  such  property 
pt  of  the  sd  trust  premes  as  shl  for  the  time  being  be  situate  ^^ 


(c)  See  the  last  note.  As  to  appointing  several  Bet«  of  trustees,  and  as  to  the 
peiBons  in  whom  the  power  should  be  vested,  see  p.  667,  note. 

{d)  Sometimes  the  power  of  appointing  new  trustees  is  given  to  the  tenant  for 

life  ;  if  this  is  intended,  insert  here,  "  for  the  sd,  tenant  for  life,  durg 

his  life,  &  aftwds." 

(e)  For  variations  where  the  power  is  vested  in  or  exercisable  with  the. 
consent  of  the  beneficiaries,  see  form  ni. 

(/^  Separate  sets  of  trustees  of  different  parts  of  the  trust  property  may  now 
be  appointed  under  the  T.  A.,  1893,  s.  10  (2)  ;  but  a  special  power,  as  above, 
may  occasionally  be  desirable.  When  power  is  given  to  appoint  special  trustees 
of  any  share,  it  will  probably  be  desirable  to  insert  also  the  power  to  appropriate 
specific  parts  of  the  property  in  satisfaction  of  any  of  the  shares.  See  p.  733^ 
form  VII. 

52  2 
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ClanM 
supple- 
mental to 
statatoTY 
power  of 
appointing 
new  trus- 
tees, with 
variations 

The  same. 

Another 
form  (a). 


Prorision 
for  keep- 
ing up 
number  of 
trustees. 


in  New  Zealand/'  or,  "  the  origl  &  accruing  share  or  portion 
hby  provd  for  any  child  of  mine  in  the  trust  premes,"  or  as 
the  case  may  be,  &  upon  every  such  apptmt  the  trust  ppty,  or, 
"share  or  portion,"  in  respt  of  wch  such  trees  shl  be  bo 
appted  shl,  as  soon  as  circes  will  admit,  be  transferred  so  as 
to  be  vested  in  th^  trees  so  appted  ufM)n  such  trusts  &  subjt  to 
such  powers  &  provons  as  are  hrin  decld  &  contd  concemg  the 
same  trust  premes,  &  so  that  all  the  trusts,  powers  &  provons 
of  this  my  will  [includg  the  trusts  &  powers  for  sale  &  conver- 
sion &  postpong  conversion,  &  leasg  &  managemt  until  sale  b 
investmt  &  varying  investmts,  accdg  to  the  nature  of  the 
ppty]  shl  so  far  as  the  same  may  be  capable  of  applying  be 
applicable  to  such  trees  in  relon  to  such  share  or  portion, 
or,  "  trust  ppty,"  as  afsd,  &  the  trust  premes  from  time  to 
time  representg  the  same,  in  the  same  mner  as  far  as  may  be 
as  if  such  trees  had  been  the  sole  trees  for  the  time  being  of 
this  my  will. 

VI.  I  DECLARE  that  the  power  of  apptg  new  trees  of  this  my 
will  shl  be  vested  in  my  sd  wife  durg  her  life,  &  after  her 
dece  in  the  sd  tenant  for  life,  durg  his  life,  or,  "  in  the  ed, 
tenants  for  life,  durg  their  jt  lives,  &  the  survor  of  them  durg 
the  life  of  such  survor." 

VII.  I  DECLARE  that  the  power  of  apptg  new  trees  of  this  my 
will  shl  be  exercisable  with  the  consent  of  my  sd  wife  duig  her 
life,  &  after  her  dece  of  the  sd,  temant  for  life,  durg  his  life, 
or,  "  of  such  of  my  sd  sons  as  shl  for  the  time  being  be  of  fall 
age,"  or,  "of  the  pson  or  psons  of  full  age,  if  any,  for  the  time 
being  entled  to  the  income  of  the  sd  trust  este  ; "  and  aftwds, 
or,  "  in  case  &  so  long  as  there  shl  be  no  such  pson/'  at  the 
discron  of  the  psons  or  pson  in  whom  such  power  shl  for  the 
time  being  be  vested  under  the  statute  in  that  behalf. 

viiL  Provd  always,  &  it  is  my  wish  that  the  no.  of  the 
trees  of  this  my  will  shl  at  all  times  be  kept  up  to  not  less  than 
three,  and  that  in  the  event  of  the  no.  becomg  at  any  time  by 
death  or  orwise  reduced  below  that  no.  the  vacancy  or 
vacancies  shl  as  soon  as  ciroes  will  conveniently  admit  be  filled 


(a)  See  p.  519,  note  (().  In  the  common  case  where  the  power  is  to  be  in 
the  continuing  trustee  without  any  restriction,  the  statutoty  provisions  are 
sufficient  whether  there  is  only  one  set,  or  several ;  as  to  the  desirability  of  so 
vesting  the  power  where  the  S.  L.  Acts  apply,  see  p.  657,  note. 
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up  SO  as  to  restore  that  no.,  but  nevs  any  acts  or  pcdgs  of  the 
trees  or  tree  for  the  time  being  in  the  interval  bfe  the  iillg  up 
of  such  vacancy  or  vacancies  shl  not  be  invalidated  by  reason 
of  the  same  not  havg  been  done. 

IX.  Provd  always,  &  I  declare  that  all  or  any  of  the  powers  Power  to 
&  authorities   hby  given   to  or  vested   in  my  trees   in   relon  ^^trostees 
to  the  trust   este   may  at   any  time  if  deemed  eicpedient  be  to  act 
exercised  by  a  majority  of  the  trees  for  the  time,  being  witht 

the  concurrce  or  with  merely  the  formal  concurrce  of  any 
one  of  such  trees  who  by  reason  of  illness,  infirmity,  residce  at  a 
distce  or  orwise  may  be  unable  or  unable  witht  inconvenience 
to  take  an  active  pt  thrin,  &  the  last-mentd  tree  may,  if  thought 
fit,  in  order  to  £GLcilitate  such  arrangemt,  by  power  of  atty  or 
orwise  empower  any  of  the  other  trees  to  use  his  or  her  name 
for  exon  or  signature  of  documts  for  any  of  the  purposes  of  the 
trust  witht  being  responsible  for  loss,  &  all  acts  &  pcdgs  of  the 
noajority  of  the  trees  shl  in  such  case  be  as  valid  &  effectual  as 
if  they  had  all  concurred  thrin. 

X.  I  AUTHORISE  my  trees  to  employ  any  agents,  collectors.  Power  to- 
clerks,  accountants,  or  managers,  for  the  ppose  of  gettg  in  rents  ^^^ 
or  debts,  or  managg  or  keepg  or  makg  up  the  accts  of  my  este,  Ac.  {b). 
or  orwise  in  relon  to  the  exon  of  the  trusts  of  my  will,  at  such 
remuneron,  eir  by  way  of  poundage  or  salaiy  or  orwise,  as  they 

shl  think  fit. 

XL  I  EMPOWER  all  or  any  of  my  trees,  or  exs,  or  any  sole  Power  to 
tree  or  exor  for  the  time  being  of  this  my  will  who  may  be  I[£Sttt8  to 
resident  in  the  United  Kingdom,  to  appt  any  pson  or  psons  ««t  in  or 
(whether  a  tree  or  trees,  or  exor  or  exs  of  my  will  or  not)  to  property 
act  as  their  or  his  agent  or  atty,  or  agents  or  attys,  or  on  their  t*^"^* 

or  his  behalf  in or  elsewhere   abroad,   for   the  ppose  of 

sellg,  convertg,  collectg,  gettg  in,  &  executg  &  perfectg  assurces 
of,  or  managg  or  cultivatg    any  of    my    ppty,  real  or  psonal, 

wch  may  be  abroad,  or  orwise  administerg  my  este  in or 

executg  the  trusts  of  my  will  in  relon  to  any  such  ppty,  with 
such  provons  in   that  behalf  as  may   be  thought  fit,  &  with 

(if)  See  alflo  next  form,  and  note  thereto  ;  and  form  xviii. 

(0}  In  the  case  of  property  abroad,  the  trustees  would  have  this  power   As  to 
without  special  authority,  this  being  from  the  necessity  of  the  case  an  exception   delegatlDg 
to  the  mle  that  a  tmst  cannot  be  delegated :   see  Stuart  v.  NarUm^  14  Moo.   ^^^^^ 
P.  a  C.  17 ;  bat  aee  B§  Ifetling  and  Merton,  [1898]  3  Gh.  at  280. 


822 


WILLS. 


Power  to 

delegate 

trusts  to 

resident 

trustees 

(a). 


Declam- 
tion  as  to 
moneys 
received 
by  resi- 
dent ti-us- 
tees  (b). 


power  to  appt  substitutes  witht  being  responsible  for  any  loss 
thby  arisg  ;  &  I  give  the  like  power  to  my  trees  or  tree  or  exs 
or  exor  who  may  be  resident  abroad  to  appt  any  peon  or  psons 
to  act  for  them  or  him  in  any  part  of  the  United  Kingdom  or 
elsewhere  witht  being  responsible  for  loss. 

XII.  I  AUTHORISE  my  trees  from  time  to  time  to  delegate 
to  such  of  the  sd  trees  as  may  for  the  time  being  be  resident 
in  England,  the  exon  of  the  tiiists  &  powers  of  this  my  will, 
as  regards  ppty  situate  in  England,  &  to  such  of  the  sd  trees 
as  may  for  the  time  being  be  resident  in  New  Zealand,  the 
exon  of  the  afsd  trusts  &  powers  as  regards  ppty  situate  in 
New  Zealand,  &  from  time  to  time  to  revoke  such  del^n, 
&  for  that  ppose  to  exte  such  powers  of  atty  or  other 
instrumts  as  may  be  pper  witht  being  responsible  for  loss: 
And  I  declare  that  no  pchaser  or  other  pson  dealg  with  any 
trees  or  tree  to  whom  the  exon  of  any  of  such  trusts  or  powers 
may  have  been  delegated  shl  be  bound  to  inquire  whether 
such  delegon  remains  in  force. 

XIII.  And  I  DECLARE  that  the  net  proceeds  of  sales,  & 
rents,  income,  or  other  moys  realised  from  my  ppty  in  New 
Zealand,  wch  shl  not  be  required  for  paymt  of  debts,  or  expses, 
or  other  pposes  in  New  Zealand,  shl  from  time  to  time  be 
remitted  to  my  trees  in  England,  to  be  applied  by  them  upon 
the  trusts  of  this  my  will. 


Death 
duties  aa 
effected 
hj  domi- 
cile or  the 
locality 
of  the 
property. 


(a)  See  note  (r),  p.  821. 

(b)  As  to  the  incidence  of  colonial  or  foreign  death  duties,  see  Peter  t. 
Stirling^  10  Ch.  D.  279.  English  legacy  duty  is  imposed  on  movable  propeitj, 
i.e.,  on  personal  property,  except  chattels  r^,  but  including  partnership  real 
estate,  which  is  in  equity  personalty  :  Forbes  v.  Steven^  L.  E.  10  £q.  ITS ; 
Me  Stokes^  38  W.  R.  535  ;  wherever  situate,  which  passes  under  the  will,  or  oo 
the  intestacy  of  a  person  domiciled  in  the  United  Kingdom :  Att.'Gm.  t. 
Napier^  6  Ex.  217  ;  but  it  is  not  payable  if  he  dies  domiciled  abroad  :  Tkom»m 
y.  Adv.-Oen,j  12  CI.  &  Fin.  1.  Succession  duty  is  payable  on  the  death  of  any 
person  in  respect  of  (1)  immovable  property,  i.e.,  real  estate  and  chattels  real, 
situate  in  the  United  Kingdom  ;  (2)  legacies  charged  on,  and  the  proceeds  d 
sale  of  immovable  property,  wherever  situate,  of  a  person  dying  domiciled  in 
the  United  Kingdom ;  (3)  movable  property  settled  by  a  British  settlement, 
where  the  trustees,  or  any  of  them,  are  domiciled  in  the  United  Kingdom, 
notwithstanding  that  the  property  is  in  fact  out  of  the  United  Kingdom,  and 
that  all  the  cestuis  que  trust  are  domiciled  out  of  the  United  Kingdom :  Zj/aU 
V.  Lyally  L.  R.  15  Eq.  1  ;  ^  Cigala,  7  Ch.  D.  351  ;  (4)  movable  property  in  the 
United  Kingdom  over  which  a  testator  domiciled  abroad  has  exercised  a  general 
power  of  appointment  Re  Lovelaer,  4  De  G.  a^  Jo.  340.  The  estate  duty 
imposed  by  the  Finance  Act,  1894,  is  imposed  on  property  out  of  the  United 
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XIV.  Provd  always  &  I  hby  declare  that  my  trees  [the  Clauaefor 
«evl  trees  of  this  my  will]  shl  be  resply  chgeable  only  for  andreii^ 
«ach  moys,  stks,  funds,  shares,  &  sees  as  they  shl  resply  ^?2!!?®°* 
•acttially  rece,  notwg  their  resply  signg  any  rect  for  the  sake  tees. 

•of  conformity,  &  shl  be  ansble  &  responsible   only  for  their  Variations 
•own    acts,  rects,  omissions,    neglects,    &  defaults    resply,    &  sets  of 
not    for  those   of  each    other,   nor    of   any    banker,   broker,  trustees 

.  ^  .  and  other 

auctioneer  [atty],  or  other  pson  with  whom,  or  into  whose  circum- 
hands,  any  trust  irioys  or  sees  shl  be  deposited  or  come,  nor  f^"*'®* 
for  dispensg  wholly  or  partially  with  the  investigon  or  prodon 
-of  the  lessor's  title  as  to  leasehds,  nor  for  orwise  acceptg  less 
•than  a  marketable  title  on  [the  pchase,  or  takg  in  exchange, 
or  on  parton  or  enfranchisemt,  or  on]  lendg  moy  on  the  secy 
of  any  hds  (d),  [nor  for  any  defect  in  title  or  value  of  any  hds 
•pchased  or  taken  in  exchange  or  on  parton  or  enfmnchisemt 
•or  on  mtge,]  nor  for  the  insuflFcy  or  deficiency  of  stks, 
funds,  shares,  or  sees,  nor  for  any  other  loss,  unless  the  same 
:shl  happen  through  their  own  wilful  default  resply,  &  also 
that  the  sd  [sevl]  trees  or  tree  for  the  time  being  may  reim- 
4)ur8e  themselves  or  himself  resply,  or  pay  or  dischge  out  of 
the  sd  trust  premes  all  expses  incurred  in  or  about  the  exon  of 
the  trusts  or  powers  of  this  my  will. 

XV.  I  DECLARE  that  in  addon   to   the   ordinary  indemnity  Clause 
:given    by  law  to    trees,    my   trees    may  dispense   wholly  or  mSSd  to 
partially  with  the  investigon  or  prodon  of  the  lessor's  title  as  statatory 

'to  leasehds,  or  orwise  accept  less  than  a  marketable  title  on  oftn^eE 
>£the  pchase  or  takg  in  exchange  or  on  parton  or  enfranchisemt  (^)' 
or]  lendg  moy  on  the  secy  of  any  hds,  &  shl  not  be  liable  for 
^ny  loss  occasd  thby. 

Kingdom  only,  if  under  the  law  in  force  at  the  passing  of  that  Act  "  legacy  or 
vsaooessioh  duty  was  payable  in  respect  thereof,  or  would  be  so  payable,  but  for 
the  relationship  of  the  person  to  whom  it  passes"  (Finance  Act,  1894,  s.  2  (2)). 
In  certain  cases  the  death  duties  payable  in  respect  of  property  situate  in  a 
British  possession  may  be  deducted  from  the  estate  duty  payable  in  respect  of 
that  property,  8.  20.  Property  chargeable  with  Estate  duty  is  exempt  from 
^ditional  succession  duty,  and  generally  from  legacy  and  succession  duties  at 
:the  lower  rates,  F.  A.  1894,  s.  1,  see  p.  683,  note. 

(e)  See  p.  617,  note  (JT), 
Xd)  See  p.  520,  note  (c). 

(e)  This  is  now  partly  provided  for  by  statute  (see  p.  520,  note  (o)  ;  but  as 
'the  clause  goes  beyond  the  statutory  powers,  especially  as  to  the  part  in 
brackets,  it  is  in  general  better  to  insert  it. 
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Power  to 
tnutaett 
to  settle 
questionii. 


Power  to 
trustees 
to  act 
although 
personally 
inte- 
rested. 


Power  to 
executors 
and  tros- 
tees  to 
employ 
agents  ((). 


And  to 
chai^  for 
lousiness 
done  pro- 
fession- 
ally. 


XVL  I  AUTHORISE  my  trees  to  determine  what  articles  pass 
under  any  specific  beqt  contd  in  this  my  will,  or  any  codi  hto, 
&  whether  any  moys  are  to  be  considered  as  capl  or  income, 
&  whether  any  expses,  outgogs,  or  other  paymts  ought  to  be 
pd  out  of  capl  or  income,  &  how  valuons  are  to  be  made,  or 
value  determined,  for  the  ppose  of  any  case  of  [hotchpot^  or 
satisfon,  or]  allotmt,  or  approprion,  or  orwise,  &  to  appoition 
blended  trust  funds  (a),  &  to  determine  all  questions  &  mres 
of  doubt  arisg  in  the  exon  of  the  trusts  of  this  my  will,  or 
any  codl  hto:  And  I  declare  that  every  such  determinon, 
whether  made  upon  a  question  actually  raised  or  implied  in 
the  acts  or  pcdgs  of  my  trees,  shl  be  conclusive  &  bindg  on  all 
psons  inttd  under  this  my  will  or  any  codl  hto. 

XVII.  I  DECLARE  that  my  trees  may  exercise  or  concur  in 
exercisg  all  powers  &  discrons  hby  or  by  law  given  to  them, 
notwg  that  they  or  any  of  them  may  have  a  direct  or  other 
psonal  intt  in  the  mode  or  result  of  exercisg  any  such  power 
or  discron  [but  any  of  my  trees  shl  nevs  be  at  liberty  to 
abstain  from  actg  except  as  a  merely  formal  pty  in  any  mie 
in  wch  he  may  be  so  psonaUy  inttd,  &  to  allow  bis  co-trees  or 
co-tree  to  act  alone  in  the  exercise  of  the  powers  &  discrons 
afsd  in  relon  to  such  mre]. 

xviii.  I  HBY  DECLARE  that  my  exs  or  exor  or  trees  or  tree  for 
the  time  being  shl  not  be  bound  in  any  case  to  act  psonally, 
but  shl  be  at  full  liberty  to  employ  a  solor  or  any  other  agent 
to  transact  all  or  any  business  of  whatsr  nature  required  to  be 
done  in  the  premes,  includg  the  rect  &  paymt  of  moy^  &  shl 
be  entled  to  be  allowed  &  be  pd  all  chges  &  expses  so  incurred, 
&  shl  not  be  responsible  for  the  default  of  such  solor  or  ageot 
or  any  loss  occasioned  by  his  employmt  [(c)  And  I  further 

DECLARE  that  the  sd &  any  other  exor  or  tree  for  the  time 

being  hrunder  being  a  solor  or  other  pson  engaged  in  any 
profession  or  business  shl  be  entled  to  chge  &  be  pd  all  usual 
professional  or  other  chges  for  any  business  done  by  him  or 
his  firm  in  the  premes,  whether  in  the  ordinary  course  of  his 
profession  or  business  or  not,  &  although  not  of  a  nature 
requirg  the  employmt  of  a  solor  or  other  professional  psonj. 


(a)  See  p.  616,  note  ((Q.  (&)  See  p.  621,  note  (d). 

(fi)  This  makes  him  a  legatee,  Jle  WhUs,  [1898]  2  Ch.  217. 
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XIX.  I  DECLARE  that  my  exs  &  trees  may  employ  &  pay  a  The  same, 
solor  or  any  other  agent  to  traneact  all  the  business  of  the  ^^^ 
trust,  &  that  the  sd shl  be  entled  to  rece  all  usual  pro- 
fessional chges  &  emolumts  notwg  his  actg  as  one  of  my  exs 

&  trees. 

XX.  And  I  declare  that  any  tree  may  agree  with  the  other  Provi«ion 
trees   or  tree  for  the  time  being  to  rece  in  respt  of  all  or  any  profe^ 
parlar  pt  of  the  business  of  the  trust  in  lieu  of  the  ordinary  ^jj^  ^ 
professional  chges,  a  salary  of  such  amt  &  durg  such   period  be  paid 
as  may  be  deemed  reasble.  JJ  *   ^^^^ 

XXI.  I  DEVISE  to  my  exs,  their  hrs  &  assns,  all  hds  of  copyhd  Devise  of 
or  customary  tenure  wch  may  at  my  dece  be  vested  in  me  as  ^"^*h^^ 
a  tree  or  mtgee,  &  of  wch  I  may  be  tenant  on  the  Ct  rolls  of  esutes  of 
any  manor  or  manors,  subjt  to  the  trusts  or  equities  affectg  J^y^  ^ 
the  same  resply. 

XXII.  I  declare  that  all  the  powers,  authorities,  &  discrons  Declara- 
hby  expd  to  be  vested  in  or  given  to  the  tiees  of  this  my  will  Jevohri^n 
by  that  or  any  other  description  shl  be  vested  in  &  exercisable  of  trnsteei' 
by  the  sd  trees  hby  appted,  &  the  [survors  or]  survor  of  them,  ^j, 

or  other  the  trees  or  tree  for  the  time  being  of  this  my  will, 
&  that  a  sole  tree  for  the  time  being  shl  be  competent  to  act 
for  all  pposes  [where  there  is  more  than  one  set  of  trees,  add 
**  &  that  unless  the  contrary  is  expd  or  implied  by  the  context, 
any  referee  hrin  contd  to  the  trees  or  tree  hrof  shl  be  deemed 
to  apply  to  the  genl  trees  or  tree  &  not  to  the  trees  or  tree  of 
the  sd  term  of yrs,"  or  a^  the  case  may  be']- 

(ji)  As  to  lemuneration  to  a  trustee  appointed  receiver  and  manager  by  the 
Court,  see  Be  Bignell,  [1892]  1  Ch.  59. 

{e)  It  was  formerly  usual  to  insert  a  separate  devise  of  freeholds  and  copy-  As  to 
holds  vested  in  the  testator  as  a  trustee  or  mortgagee,  to  prevent  questions  and  trust  and 
difficulties  as  to  the  devolution  of  such  estates,  and  for  convenience  in  future  ™prtg*g* 
dealings ;  but  such  a  devise  is  now,  as  regards  freeholds,  unnecessary  and         ^^ 
ineffectual,  since  by  s.  90  of  the  C.  A.,  1881,  such  an  estate  devolves  on  the 
personal  representatives  **  notwithstanding  any  testamentary  disposition/'  as  a 
chattel  reaL    This  enactment,  however,  has  been  repealed  as  to  copyholds  to 
which  the  testator  or  intestate  has  been  admitted,  by  the  Copyhold  Act,  1887, 
50  Jc  61  Vict.  c.  73,  s.  45,  repealed  by  the  Copyhold  Act,  1894,  and  re-enacted 
by  B.  88  (see  VoL  I.,  p.  458,  note) ;  and  the  clause  should  therefore  in  general  be 
inserted  as  to  copyholds.    There  may  possibly  in  some  cases  be  a  saving  in  fines 
if  the  devise  is  to  one  only  of  the  executors  ;  see  32  Sol.  J.  690. 

(/)  When  this  or  a  similar  provision  is  inserted,  the  expression  "  my  trees,'' 
may  be  used  throughout  the  wiU  as  in  the  above  forms.  See  also  fonas  i.  and 
JX.,  JM  to  trustees  under  the  S.  L.  Acts ;  and  see  p.  523,  note  (e). 
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«on  on 
4tttaining 
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Appoint- 
ment of 
legatee 
special 
«xecutory 
.as  to  pro- 
perty be- 
queathed 
to  him  (6). 


APPOINTMEISTT    OF    EXECUTORS,    &c.  (a). 

I.  I  APPT  my  son  D.  sole  exor,  or,  "my  wife  C.  sole  extrix** 
of  this  my  will,  or,  "  A.,  of,  &c.,  B.,  of,  &c.,  &  C.  of,  &c.,  exs 
of  this  my  will." 

n.  I  APPT  A,,  of,  &c.,  B.,  of,  &c.,  &  C.  of,  &a,  exs  &  trees 
of  this  my  will. 

IIL  I  APPT  my  wife  C.  [so  long  as  she  shl  remain  unmarried] 
&  my  son  D.  extrix  &  exor  [&  trees]  of  this  my  will  [&  I 
direct  that  in  the  event  of  my  sd  wife  marrying  again,  the  trust 
este  shl  be  transferred  so  as  to  be  vested  in  the  other  trees  or 
tree  for  the  time  being]. 

IV.  I  APPT  A.,  B.,  &  C,  exs  [&  trees]  of  this  my  will,  &  in 
case  any  one  of  them  shl  die  in  my  lifetime  or  shl  renounce 
probate  thof,  I  appt  D.  an  exor  in  his  place  [&  in  case  any  one 
of  them  shl  die  in  my  lifetime  or  decline  to  act  as  tree,  I  appt 
the  sd  D.  a  tree  in  his  place,  &  I  direct  that  the  trust  este 
shl  in  such  case  be  transferred  so  as  to  be  vested  in  the  sd  D. 
jtly  with  the  other  trees  or  tree  for  the  time  being]. 

y.  I  APPT  A.  &  B.,  &  also  my  son  C.  in  case  &  when  he  shl 
attn  the  age  of  twenty-one  yrs,  exs  &  trees  of  this  my  will ; 
And  I  direct  that  in  case  the  sd  C.  shl  not  attn  that  age  till 
after  my  death  the  trust  ppty  shl  on  bis  attaing  that  age  be 
transferred  so  as  to  be  vested  in  him  jntly  with  the  other  trees 
or  tree  for  the  time  being. 

VI.  I  APPT  the  sd  A.  exor  of  this  my  will  as  to  the  sd  [bond 
debt  &]  premes  hinbfe  bequed  to  him,  &  I  direct  that  the  este 
duty  &  expses  of  takg  out  the  limd  probate  in  respt  thof  shl  be 
borne  by  him,  &  I  appt  C.  &  D.  genl  exors  of  this  my  will 


(a)  Ab  to  whether  a  person  can  accept  the  executorship  withont  the  tnutee- 
ship,  see  Vol.  I.,  p.  627,  note.  As  to  the  appointment  of  a  peraon  abrotd  to 
be  an  executor  and  trustee  **  if  &  when  he  shl  return  to  EDgland,** 
see  Be  Arbib^  [1891]  1  Ch.  601  ;  and  as  to  the  appointment  of  a  person  to  set 
during  the  absence  abroad  of  an  executor,  see  Re  Taylor,  [1892]  P.  90.  Where 
a^  limited  company  were  named  executors,  administration,  with  the  will 
annexed,  was  granted  to  the  general  manager  of  the  company  as  their  nominee, 
He  Hunt,  [1896]  P.  288. 

(b)  If  the  testator's  business  is  bequeathed  to  trustees  who  are  appointed 
special  executors,  the  following  power  should  be  added  :^''  AnD  I  AUTHO- 

BlSE  the  sd,  trees^  to  pay  any  debts  or  claims  in  respt  of  the 
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vii.  I  AX7TH0RISE  my  actg  exs  or  exor  for  the  time  being  to  Power  to 

6xocutors 

pay  any  of  my  debts  or  any  claims  upon  my  este  upon  any  to  com- 
evidce  wch  they  or  he  shl  think  suflFt,  &  to  accept  any  com-  J.^"?^* 
poson  or  any  secy,  real  or  psonal,  for  any  debt  due  to  me  or  my 
este,  &  to  allow  any  time  for  the  paymt  of  such  debt  as  they  or 
he  shl  think  fit,  &  also  to  compromise,  compound,  or  submit  to 
arbitron  all  debts,  accts,  claims,  or  things  wbatsr  belongg  or 
relatg  to  my  este,  &  for  any  of  the  pposes  afsd  to  enter  into, 
give,  exte,  &  do  such  agreemts,  instrumts  of  composon,  reles,  & 
things  as  they  or  he  shl  think  expedient,  witht  being  respon- 
sible for  loss. 

vni.  Provd  always  that  inasmuch  as  the  sd  A.  may  be  Provision 
indebted  to  me  or  to  my  este  at  my  death  for  moys  lent  by  me  of  execn- 
to  him  or  orwise,  I  declare  that  the  exs  &  trees  for  the  time  ^™  and 

,  truBiees 

being  of  this  my  will  (other  than  the  sd  A.)  shl  be  deemed  to  may  be 
be  exs  &  trees  in  respt  of  any  moys  owing  by  the  sd  A.  to  me  Jo  ^sta^ 
or  my  este  as  afsd  &  the  intt  thof,  &  shl  be  alone  entled  to  tor., 
recover  &  rece  such  moys  &  intt,  &  to  give  a  good  dischge  for 
the  same,  but  the  same  when  reced  shl  be  held  &  dealt  with  as 
pt  of  my  genl  este. 

IX.  I  APPT  A.,  of,  &c.,  &  B.,  of,  &c.,  to  be  the  gdians  of  my  Appoint- 
infant  chin  [to  act  jtly  with  my  sd  wife  durg  her  life  &  also  guardians 
after  her  dece  jtly  with  the  gdians  or  gdian  (if  any)  who  may  W- 
have  been  appted  by  her]. 

sd  business,  &C."  continue  as  in  next  form,  saying,  where  necessary,  "  in 

respt  of  the  sd  business." 

(c)  This  may  generally  be  omitted  (except  in  sach  a  case  as  is  mentioned  in 
the  last  note),  having  regard  to  the  large  powers  given  to  executors  and  trustees 
by  the  T.  A.,  1893,  s.  21.  This  power  does  not  charge  the  debts  on  the  real 
estate,  Be  Head,  45  Gh.  D.  810. 

(J)  Under  the  Guardianship  of  Infants  Act,  1886  (49  &  60  Vict.  c.  27),  the   Guardian- 
mother  will,  if  surviving  the  father,  be  guardian  of  their  infant  children,  alone,  ship  of 
or  jointly  with  the  guardian  or  guardians  (if  any)  appointed  by  the  father   Infants 
8.  (2).  Before  the  Act,  if  the  mother,  being  a  guardian,  married  again,  an  enquiry   -^^^ 
would  have  been  ordered  by  the  Court  whether  she  should  be  continued,  but   ^^^^* 
this  practice  is  not  now  followed.  Re  X.,  [1899]  1  Ch.  526.  The  mother  may  by 
deed  or  will  appoint  a  guardian  or  guardians  of  her  infant  children  (if  unmarried) 
After  the  death  of  both  parents ;  and  where  guardians  are  appointed  by  both 
parents  they  shall  act  jointly  (s.  3,  sub-s.  1).    Such  guardian  or  guardians  may, 
however,  be  removed  by  the  Court,  if  satisfied  that  it  would  be  for  the  benefit 
of  the  infants,  and  the  jurisdiction  extends  to  infants  who  are  not  wards  of 
Court,  and  who  have  no  property  :  Re  McGhathy  [1892]  2  Ch.  496,  afllrmed 
(1893]  1  Ch.  143.    The  mother  may  by  deed  or  will  provisionally  nominate  a 
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The  same. 

Another 
form. 


The  same 
for  chil- 
dren  of 
I  wo  mar- 
riages. 


X.  I  APPT  the  trees  or  tree  for  the  time  beiog  of  this  my  will 
to  be  the  gdians  or  gdian  of  my  infant  chin  after  the  death  iA 
my  sd  wife  in  default  of  her  havg  appted  any  such  gdian  or 
gdians  or  (in  the  event  of  her  havg  made  any  such  apptmt) 
then  after  the  death  or  refusal  to  act  of  the  pson  or  all  the 
psons  so  appted  by  her. 

XI.  I  APPT  A.,  of,  &c.,  &  B.,  of,  &c.,  to  be  the  gdians  of  my 

infant  chin  by  my  former  wife ,  &  also  to  be  the  gdians 

jtly  with  my  sd  psnt  wife  ,  or*  with  any  gdians  or  gdian 

who  may  be  appted  by  her  of  my  infJEtnt  chin  by  her. 


Testimo- 
Ilium  of 
will. 


The  same 
of  codicil. 


Short  tes- 
timoninm 
of  will  or 
codicil. 

Attesta- 
tion of 
will  or 
codicil  (b). 


TESTIMONIUM  AND  ATTESTATION. 

I.  In  wits  whof  I,  the  sd ,  have  to  this  my  will  [to  each 

sheet  of  this  my  will  contd  in  this  &  the  precedg sheets  of 

paper]  (a)  [exted  in  duplicate,  or,  "  triplicate,"]  set  my  hand 
this of . 

II.  In  wits  whof  I,  the  sd  ,  have  hrunto  [to  each  sheet 

of  this  codl,  contd  in  — 
day  of . 


sheets  of  paper]  (a)  set  my  hand  this 


m.  As  WITS  my  hand  this  — —  day  of . 

IV.  Signed  by  the  above-named  tester  as  [a  codl  to]  his  last 
will  in  the  presce  of  us,  psnt  at  the  same  time,  who,  in  his 
presce  &  at  his  reqt  &  in  the  presce  of  each  other,  have  hrunto 
subscribed  our  names  as  witses. 

guardian  or  guardians  of  her  infant  children,  to  act  jointly  with  the  father ; 
and  such  appointment  may  after  her  death  be  confirmed  by  the  Court  on 
evidence  that  the  father  is  for  any  reason  unfit  to  be  sole  guardian  (s.  3,  sab-s.  2 ; 
see  as  to  this  Re  6—,  [1892]  1  Ch.  292).  The  Act  does  not  affect  the  right  ol 
the  father  to  decide  what  religious  education  his  children  shall  receive^  fx  the 
duty  of  the  guardian  after  his  death  to  bring  up  his  children  in  his  retigions 
faith  {Rd  Seanlan,  40  Ch.  D.  200)  ;  but  the  rule  that  children  should  be  brought 
up  in  the  religion  of  their  father  whether  living  or  dead,  or  in  accordance  with 
his  wishes,  is  not  so  rigid  that  the  Court  will  not  depart  from  it  if  sufficient 
reason  be  shown,  the  welfare  of  the  children  being  the  ultimate  guide :  S» 
Newton,  [1896]  1  Ch.  740;  Re  Kevin,  [1891]  2  Ch.  299 ;  Re  MeOnUh,  M 
eupra.  The  father  may  delegate  the  power  of  appointing  guardians  after  his 
death  to  another  person  (Re  Pamell,h.  R.  2  P.  &  D.  879) ;  which  is  in  fact 
involTed  in  the  common  form  appointing  the  trustees  for  the  time  being. 

(ay  The  testator  should  sign  each  sheet,  though  this  is  not  esBential;  the 
attesting  witnesses  usually  sign  the  last  sheet  only. 
.    (^}  As  to  attestation,  see  the  Wills  Act,  ss.  9  and  10^  and  as  to  execution  of  % 
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V.  Signed  by  the  above-named  testor  ia  the  jt  presce  of  us  The  same. 
who  in  his  presce  &  that  of  each  other  have  hrunto  subscribed  ^^^^ 
our  names  as  witses. 

VI.  Signed  by  the  above-named  testor  on  the  day  of  &  shortly  *^**««*»- 

after  his  marre  with as  his  last  will  in  the  presce  of  us,  will  made 

&a,  08  above.  t^^Z^l 

YiL  Signed  by  the  above-named  testor  as  his  last  will,  the  m»rriago 
same  havg  been  first  read  over  to  him  in  our  presce,  with  his  i^l^f^. 
mark  (d),  in  the  presce  of  us,  &c.,  as  above.  tion  where 

vni.  Signed  by,  amaniuensis,  with  the  name  of  the  above-  windor^^ 
named  testor  as  his  last  will  in  his  presce  &  by  his  diron  (e)  in  illiterate. 
the  presce  of  us,  &c.,  as  above.  Attesta- 

'  .  tion  where 

IX.  Signed,  &c.,  as  above,  the  interlmeon  betn  the  &  another 

lines  of  the page,  &  the  alteron  in  the line  of  JuTJ^  ^^ 

the page,  and  the  erasure  on  the  line  of  the testator. 

page  havg  been  prevsly  made  {or,  the  words   " "   havg  A**®®**J" 

prevsly  been  erased,  or,  substituted  for  the  words  " "  in  there 

the line,  or,  interlined  betn  the & lines  of  the  li^^^"" 

P^^X  tions  or 

erasures 
(/). 

will  of  personalty  bj  a  British  subject  wherever  domiciled  the  Wills  Act  1S61, 
24  ft  26  Vict.  c.  114.  A  proper  attestation  clause  is  usaful,  both  as  instructions 
to  the  testator  and  witnesses,  and  also  as  affording  prima  faeid  eyidenoe  of  due 
execution,  and  enabling  an  affidavit  bj  one  of  the  witnesses  of  due  execution, 
which  would  otherwise  be  neceasarj,  to  be  dispensed  with,  in  ordinary  cases  of 
probate  in  common  form.  A  power  to  a  solicitor  trustee  to  make  professional 
charges  is  such  a  benefit  as  will  be  forfeited  by  his  being  an  attesting  witness, 
Be  Barber,  81  Ch.  D.  666  ;  i^  Pifoley,  40  Ch.  D.  1. 

(0)  The  object  of  this  special  attestation  of  course  is  to  record  the  fact  that 
the  will  was  not  made  befifre  the  marriage,  so  as  to  be  thereby  rervoked. 

(d)  The  testator*s  hand  may  be  guided  in  making  his  mark  or  signature. 

(e)  The  amanuensis  may  be  one  of  ithe  attesting  witnesses,  and  must  sign  the 
testator's  name. 

(/)  If  the  alterations  are  not  noticed  in  the  attestation  clause,  the  testator 
and  the  attesting  witnesses  should  place  their  initials  opposite  or  against  each 
alteration,  which  is  sufficient  to  make  them  yalid :  Bs  BlewUt,  6  P.  D.  116. 
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PRECEDENTS, 


PRBC.  I.  OUTLINE  Will  showing  the  Genebal  Abranoehent 

of  the  clauses. 

Commcemt,  p.  682  ;  Apptmt  of  exs  &  trees,  p.  826  ;  Con- 

firmon  of  raarre  settlemt,  p.  683 ;   Apptmis  under  special 

powers,  post,  p.  867  ;  Specific  beqts  of  furniture  &  psonal 

effects,  &c.,  pp.  686  et.seq.;    Other  specific  legacies,  p.  683; 

Specific  devises,  p.  690  ;  Beqts  of  lea^hds,  p.  697,  [^ManagenUr 

mivxyrity,  <k    nvtce,  &c.,  clauses  as   to    specifically  devised 

real  &  leasehd  ppty,  pp.  778  et  seq."] ;    {Minority  dauses 

as  to  lega^yies  to  infants,  pp.  805  et  seq,"] ;  Beqt  of  businesSr 

p.  700 ;  Genl  legacies,  p.  70S ;  Beqts  of  annies,  p.  720 ;  Gifts 

of  residue,  p.  726 ;   [Trusts  for  conversion,  with  power  to 

postpone  conversion,  &  subsidiary  clauses,  pp.  729  et  seq. ; 

Trust  for  paymt  of  debts  &  legacies,  &c,,  p.' 734 ;  And  invest- 

mt,  pp.  738  et  seq. ;]  Beneficial  trusts  of  residue,  pp.  740 — 772 ; 

[Mtce,  accumulon,   &]  advancemt   dauses,  pp.  772  et  seq.; 

[Powers  of  sale  &  conversion  of  real  &  psonal  este  where  there 

is  no  previous  trust  for  conversion  &  provons  for  investmt 

of  proceeds    &   svhsidiary  clauses,  p.  731 :]   [Dedaron  of 

trust  of  incoTTie  v/ntil  conversion,  &  provon  as  to  income  of 

wastg  ppty,  pp.  736  et  «eg.] ;  Powers  of  managg  &  leasg,  &c., 

real  &  leasehd  estes,  pp.  782  et  seq, ;  Power  to  mtge,  p.  735 ; 

Power  toparton,  p.  785  ;  Power  to  pchase  land,  p.  787 ;  Povjer 

to  allot  specific   ppty  in  satisfon  of  legacies  or  shares  of 

residue,  p.  733;  Power  to  wind  up    or  carry  on  business, 

pp.  701  et  seq. ;    Various  powers,  pp.  731  et  seq.,  782  et  seq. ; 

Declaron  that  intts  given  to  females  shall  be  for  septe  use  witht 

antidpon,  p.  770;   Miscdlaneous  provons,  pp.  813  et  seq.; 

Clauses  as  to  S.  L.  Acts,  pp.  786,  807,  &  817 ;  Power  to  trees 

to  settle  questions,  p.  824 ;  Provons  as  to  wpptrrd  of  new  trees, 

&  indemnity  of  trees,  if  required,  pp.  818  et  seq. ;  Declaron  as  to 

devolon  of  trees*  powers,  p.  825  ;  Apptmt  of  trees  under  8.  Z. 
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Acts,  p.  818 ;  Special  powers  to  exs,  p.  827  ;  Devise  of  trust  &    prbc^» 

mtge  estes  of  copyhd,  p.  825 ;  Power  to  trees  to  employ  agents 

for  prof  essionaZ  trees  to  chgefor  bvsiTiess  done,  p.  824  ;  Apptmt 

ofgdiaris,  p.  827  ;  TestiTnonium,  p.  828. 

Testor's 

8ignatv/re, 
Atteston,  p.  828. 


n. 

WILL  rruxking  Wife  Universal  Devisee  and  Legatee,  and    ^rkc.  it. 

sole  Executrix. 

Comincemt,  p.   682.      I  devise  &  beque  all  the  este  &  General 
effects  whatsr  &  wheresr,  both  real  &  phonal,  to  wch  I  may  be  and  be- 
entled,  or  wch  I  may  have  power  to  dispose  of  at  my  dece,  unto  ^l**^^^- 
&  to  the  use  of  my  wife  B.,  her  hrs,  exs  &  ads,  resply,  absolutely, 
&  I  appt  her  sole  extrix  of  this  my  will.     In  wits  whof  I  have  Appoint- 
hrunto  set  my  hand  this day  of .  executrix^ 


in. 

WILL  giving  residuary  Real  and  Personal  Estate   pbrc  iu, 
absolutely,  Subject  to  Legacies  and  Annuities,  vdth 
variations,  where  they  are  Charged  on  Realty  in 
aid  of  personalty. 

Cfommcemt,  p.  682  ;  Specific  legacies,  pp.  683  et  seq, ;  Oenl 
legacies,  pp.  708  et  seq,  [chge  of  legacies  on  real  este,  p.  719]  ; 
Beqts  of  cmnies,  pp.  720  et  seq,,  [&  see  p.  725,  forms  xviii.  & 
XIX.] ;  Beqt  of  residy  psonalty  &  realty,  p.  727,  form  iii.,  addg 
after  the  beqt  of  the  pson/ilty  the  words, "  subjt  to  &  after  paymt 
of  my  funl  &  testy  expses,"  &c.,  as  in  p.  727,  form  i,,  &  insertg 
after  the  gift  of  the  real  este  the  words  "  chged  in  aid,  &c.,"  as 
in  p.  727,  form  n.,  if  the  real  este  is  to  be  chged;  Apptmt  of 
exs,  p.  826  ;  Demse  of  trust,  Jkc,  estes  of  copyhd,  p.  825  ;  Power 
to  exs  &  trees  to  employ  agents,  &c,,  p.  824.    In  wits,  &c. 
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IV. 

PEKo.  IV.  WILL  disposing  of  Real  avd  Peusonal  estcUe  in  trust 

for  Conversion  (a)  and  payment  of  Income  to  Wife 
for  Life  or  Widowhood^  with  remainder  in  Trust 
for  Children,  with  Variations.  Ultimate  Trust 
for  testatofr*8  Brothers  and  Sisters,  or  Nephews 
and  Nieces  (6). 

Comnmcemt,  p.  682,  form,  i. ;  {Gonfirmon  of  marre  settUmt, 
p.  688 ;]  Beqt  to  wife  of  furniture  &  ToovabUs  &  wines  &  con- 
sumahle  stores,  p.  686  ;  Other  speciflo  legacies,  p.  683 ;  Imme- 
diate pecuniary  legacy  to  wife,  p.  708,  form  viil;  Oenl 
legacies^  p.  708 ;  GenL  devise  &  beqt  of  realty  &  residy  psonaUy 
to  trees,  p.  729,  form  viii. ;  Trust  for  conversion,  with  poioer 
to  postpone  con'bersion,  p.  729,  form  i. ;  Trusts  of  proceeds  of 
conversion  to  pay  debts,  &c.,  p.  734,  form  ix. ;  [with  marshUg 
clause,  p.  734,  form  x. ;]  <fe  for  investmt,  p.  738,  form  xyl  ; 
Trusts  for  payTYit  of  inxiorne  to  wife  for  life  or  vndowhood, 

Advantage  (a)  Whenever  the  residuary  real  and  personal  estate  or  any  share  thereof  it 
of  trust  pat  into  settlement  (otherwise  than  by  way  of  entail),  and  also  in  general 
for  sale  of  ^^ere  any  of  the  beneftciaries  may  be  infants,  the  machinery  of  a  tnut  for  nk 
resi  ue.  ^^^  conyersion  (qualified  by  a  power  to  postpone  it),  should  be  used  as  in  this 
precedent  instead  of  a  mere  potoer  of  sale,  as  a  trust  for  sale  is  simpler  in  its 
frame  and  more  certain  as  to  its  duration  than  a  power ;  and  it  grestlj 
simplifies  the  subsequent  trusts  by  making  the  whole  fund  oonstmctiTelj 
personalty,  whereas  in  the  converse  case  the  draughtsman  is  hampered  at  eTCxy 
step  by  having  to  adapt  all  the  forms  to  a  mixed  fund  of  real  and  persiHul 
estate.  Moreover  the  convenience  of  a  trust  for  conversion  is  often  greatly 
increased  by  the  S.  L.  A.,  1884,  as  the  necessity  for  the  consent  of  the  statutoiy 
tenant  for  life  to  sales  and  leases  and  other  dealings  by  the  trustees  (which 
would  be  necessary  in  the  case  of  a  mere  power)  is  in  that  case  dispensed  with 
by  s.  6  of  that  Act  unless  an  order  has  been  obtained  under  s.  7  ;  and  this  is 
extremely  important  in  the  case  of  the  statutory  tenant  for  life  of  the  property 
or  any  share  thereof  being  a  lunatic  not  so  found,  since  his  consent  to  the 
exercise  of  the  powers  could  not  be  given  (see  Vol.  I.,  p.  476),  so  that  if  a  mere 
power  of  sale  were  inserted,  a  deadlock  would  ensue ;  frcmi  which  there  woold 
be  no  escape  except  by  an  application  to  the  Court  under  the  S.  E.  A.,  1877. 

The  form  of  a  trust  for  side  will  retain  all  the  advantages  above  indicated, 
although  it  is  qualifiel  by  a  power,  however  full,  to  postpone  conversion,  so  tlitt 
an  actual  sale  will  be  no  more  necessary  than  if  it  were  in  the.form  of  a  mere 
power.  It  may  also  be  qualified  by  a  restriction  making  the  consent  of  the 
tenant  for  life  or  any  other  person  necessary  to  its  execution  without  detriment 
to  its  operation  as  a  constructive  conversion. 
(()  See  the  notes  to  the  clauses,  above. 
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PRBO.  IT. 


p.  7W,faf^n  I.  [chged  with  mice  of  chin,  p.  744,/or'mx.]  ;  And 
AFTER  the  death  [or  marre]  of  my  sd  wife,  shI  stand  possed  of 
the  sd  trust  premes  &  the  iDCome  thof,  [trust  for  chin  as  widow 
shl  appt,  p.  745,  form  l.,  or  p.  746,  form  ill.]  ;  [Provo  where 
wife's  intt  is  determinable  on  marre,  p.  745,  note  (/)] ; 
Tr^ust  for  chin  at  21,  Jkc,  p.  746,  form  iv.,  or  v.  [for  the 
form,  where  daurs  marrying  witht  coTisent  are  absolutely  ex- 
dtided,  see  form,  vi. ;  where  chin  dying  in  teMators  lifetime 
leavg  issue  are  to  he  inclvded,  see  p.  749,  form  xii. ;  wJcere  the 
issibe  of  chin  dying  in  testor's  lifetime  are  to  be  substituted 
for  the  parents,  see  p.  751,  form  xvii.,  or  p.  753,  form  xx. ; 
where  the  chin  take  uneqUy,  see  p.  754,  form  xxiii.  or  xxiv. ; 
where  shares  are  given  to  any  of  the  chin  by  name,  insert,  if 
appropriate,  the  acciruer  clause,  p.  761,  form  xii.]  ;  [If  the 
widow  has  a  power  of  apptmt,  hotchpot  clause,  p.  755,  form 
xxvj ;  [Clause  directg  sums  taken  under  marre  setUemt  to  he 
brought  into  acct,  p.  756,  form  xxviii. ;  Advces  made  to  chin 
by  testor  in  his  lifetime  to  he  brought  into  acct,  p.  757,  form 
XXIX.];  [Mtce  &  accumuZon  clauses,  pp.  772,  77S,  forms  i.  & 
XL] ;  [where  the  chin  are  to  be  maintained  out  of  the  income  as 
a  com/mon  fund,  see  p.  773,  form  iii. ;  &  where  out  of  capl, 
p.  777,  form  xii.] ;  Advcemt  clause,  p.  776,  form  ix. ;  Ultimate 
trust  in  default  of  chin  ccmvmsncg  as  at  p.  768,  form  vii.,  or 
if  TTwre  appropriate,  as  in  form,  v.orvi.,  for  brothers  &  sisters 
of  testor,  [or  his  nsphews  <k  nieces,  "  being  chin  of  my  own 
brothers  &  sisters,"]  livg  at  his  death,  or  at  time  of  failure  of 
prior  trusts,  &  chin  of  those  dead,  p.  767,  form,  i.,  ii.,  or  iii. ; 
Diron  as  to  income  until  conversion,  p.  7S6,  form  xiii. ;  Power 
to  manage  real  &  leasehd  estes  vmtil  sale,  pp.  782,  783,  forrfi  i. 
or  XL  ;  Glauses  (c)  givg  trees  powers  of  leasg,  &c.,  by  referee  to 


(c^  In  wills  containing  a  trust  for  conyersion  there  is  in  general  no  absolute   As  to 
necessity  for  the  insertion  of  any  clauses  with  reference  to  the  S.  L.  Acts,   clauses 
unless  it  be  the  clauses  giving  the  trustees  powers  of  leasing,  &c.,  by  reference   referring 
to  the  Acts  ;  and  where  the  testator  has  not,  and  is  not  likely  to  acquire  any    T^  ?' 
real  or  leasehold  property  of  any  importance,  or  it  is  wished  to  make  a  short      ^ 
will,  the  clauses  may  be  omitted  altogether.    But  in  a  case  in  which  the  testator 
has  any  considerable  amount  of  real  or  leasehold  property,  and  there  is  a  likeli- 
hood of  the  tenant  for  life  assuming  the  management  of  the  estate,  and  availing 
himself  of  the  Acts  by  obtaining  an  order  under  s.  7  of  the  Act  of  1884,  and  it 
is  desired  to  facilitate  the  granting  of  leases,  &c.,  the  tenant  for  life  should  be 
enabled  to  exercise  the  statutory  powers  without  any  restriction,  by  inserting 
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the  S,  L,  Acts,  p.  786,  &  apptg  them  trees  for  the  pposes  of  ike 
ActSy  p.  818 ;  Provon  as  to  [mansion-house  with  referceto  the 
Acts,  p.  817,  &  as  to  Tning  rents,  p.  817,  cfe]  notices,  p.  817 ; 
Power  to  aUot  specific  ppty  in  satisfon  of  shares  of  residue, 
p.  733,  form  vii. ;  Power  to  trees  to  settle  questions,  p.  824 ; 
Glauses  swpplemtal  to  the  statutory  provons  as  to  apptmt  & 
indemnity  of  trees,  pp.  820  &  823 ;  Apptmt  of  exs,  p.  826 ; 
Declaron  as  to  devolon  of  trees'  powers,  p.  825 ;  Devise  of 
trust  &  mtge  estes  of  copyhd,  p.  825 ;  Power  to  exs  &  trees 
to  employ  agents,  &c.,  p.  824 ;  Apptmt  of  gdians,  p.  827.    In 

WITS,  &c. 


PREC.  V. 


Com- 
mence- 
ment. 

Bequest 
of  mmi- 
tiire. 

Gift  of 
residue. 

Tnist  for 

conyer- 

sion. 

Trust  to 
pay  debts 
and  in- 
vest. 


V. 

WILL  disposing  of  Personal  Estate  in  trust  for  Con- 
version and  payment  of  Income  to  the  Widow  for 
Life,  with  remainder  to  the  Children.  Variations 
for  Real  and  Leasehold  Estate.  A  very  Short 
Form. 

THIS  is  the  last  &  only  will  of  me.  A.,  of,  &c.  ;  I  GIVE  to 
my  wife,  B.,  all    articles   &   effects    of   psonal,   domestic,  or 

househd  use  or  oiTiamt,  &  an  immediate  legacy  of  £ ;  I 

GIVE  the  residue  of  my  [real  &  psonal]  este  to  my  sd  wife  & 
C,  of,  &c.  (hinafter  called  my  trees).  In  trust  to  sell,  convert, 
&  get  in  the  same,  with  power  to  postpone  such  sale  &  con- 
version indefinitely  witht  being  responsible  for  loss.  And  out 
of  the  proceeds  thof  to  pay  my  funl  &  testy  expses  &  debts, 
And  to  invest  the  residue  in  any  investmts  authorised  by  law 
in  the  case  of  trust  moy,  with  power  to  vary  such  investmts  at 

the  clause  dispensing  with  the  necessity  for  giving  the  statutocy  notices  under 
s.  45  (though  this  is  of  less  consequence  than  before  the  Act  of  1884,  bj  s.  6, 
whereof  notices  may  be  general,  or  may  be  waived  by  the  trustees),  or  for 
obtaining  the  consent  of  the  trustees  to  a  lease  of  a  mansion,  under  s.  10  of  the 
Act  of  1890,  if  applicable.  And  for  a  property  containing  minerals  of  any  kiod 
(including  quarries  or  brickfields)  the  mining  rent  clause  should  be  inserted  if 
according  to  the  intention. 

As  to  giving  leasing  and  other  powers  to  the  trustees,  see  p.  784,  note.  If 
any  such  powers  are  given  to  them  by  reference  to  the  Acts,  as  in  form  vn., 
p.  786,  they  should  be  declared  to  be  trustees  within  the  meaning  of  the  Act» 
for  the  purpose  of  such  powers,  see  p.  818,  form  i.,  and  note  thereto. 


PRECEDENTS.  835 

discron.  And  to  pay  the  income  of  the  sd  trust  este,  as  well     ^»^-  ▼• 

bfe  as  after  the  sale,  conversion,  &  investrnt  thof,  to  my  wife  pay  in- 

durg  her  life,   And   after  her  death  to  stand  possed   thof  in  ^™®  *** 

trust  for  all  or  any  of  my  chin  or  remoter  issue  in  such  shares  life. 

&  mner  as  my  sd  wife  shl  by  deed  or  will  appt.  And  in  default  Trust  for 

•  •  issue 

of  &  subjt  to  any  such  apptmt  in  trust  for  all  or  any  my  chin    .     * 

or  child  who  being  male  attn  the  age  of  21  yrs,  or  being  female  shall 

attn  that  age  or  marry,  if  more  than  one  eqlly  [,for  various  in  *Pt>o"i*- 

the  trust  for  the  chin  see  the  referees  in  Prec.  IV.] ;  Hotchpot  for  chll- 

clause,  p.  756  ;  Advcemt  clause,  p.  776  ;  [//  the  testor  is  entled  ^^\i 

to  real  or  leasehd  ppty  add  leasg  power,  p.   784]  ;   I  appt  ^ppoini, 

my  sd  wife  &  the  sd  C.  my  exs.     Power  to  exs  &  trees  to  employ  ment  of 

agents,  &c,,  p.  824 ;  {^Apptmt  of  gdians,  p.  827].     In  wits,  &c. 


VI. 

WILL,  containing  bequest  of  Stock  legacy  to  a  Sister  prec.  vr. 
and  her  Issue,  and  disposing  of  Real  and  Personal 
Property  in  trust  for  Conversion.  Trusts  for 
Widow  for  Life,  remainder  for  Testators  Children. 
Variations  for  a  Will  of  a  Small  Trader.  A 
very  Short  Form. 

CommceWyt,  p.  682,   form  ii. ;    Beqt   of  furniture,  &c.,  to 
wife,  p.  686,  form  xviii. ;  Beqt  of  stk  legacy  to  trees,  p.  708,  Bequest 

form  VI.,  Upon  trust  to  pay  the  divds  thof  to  my  sister lemcy  to 

durg  her  life  for  her  septe  use,  witht  power  of  anticipon,  &  ^  sister 
after  her  dece  as  to  the  capl  of  the  sd  sum  of  stk  In  trust  for  issue. 
her  chin  or  such  of  them  as  shl  be  livg  at  my  death,  if  more 
than  one  in  equal  shares  (a) ;  But  if  she  shl  not  have  any  child 
then  livg,  then  the  same  sum  of  stk  shl  sink  into  &  become  pt 
of  my  residy  psonal  este ;  Genl  legacies,  p.  708  ;  Oenl  devise  <k 
beqt  in  trust  for  conversion,  paymt  of  debts,  &c.,  &  investmt 
as  in  last  Prec, ;  And  upon  trust  to  pay  the  income  of  my  sd  Income, 
residy  este  &  the  investmts  thof  to  my  wife  durg  her  life,  & 

(a)  This  trust  is  sufficient  where  the  family  is  grown  up  ;  for  other  forms,  see 
pp.  746  et  seq. 
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PRKC.  VI. 

Capital. 

Declara- 
tion as  to 
income 
till  con- 
version. 


after  her  death  to  hold  the  same  trust  premes  {Trusts  for  issw 
(18  in  last  Prec.']  ;  {For  trader,  add  shoH  form  of  power  to 
carry  on  bvsin^sSy  p.  704] ;  I  declare  that  all  the  net  annl 
produce  arisg  from  the  unconverted  pt  of  my  este,  whether  real 
or  psonal,  &  of  whatsr  descripon  [includg  the  net  profits  derived 
from  the  canying  on  of  the  sd  business],  shl  be  applied  in  the 
same  mner  as  if  the  same  were  income  arisg  from  the  proceeds 
of  the  conversion  of  my  este;  Power  to  manage  real  & 
leasehd  ppty  until  sale,  p.  782,  form  ii. ;  \Leasg  power, 
p.  784  ;]  Apptmt  of  exs,  p.  826 ;  Power  to  exs  &  trees  to  employ 
agents,  &c.,  p.  824 ;  {ApptTut  of  gdians,  p.  827].     In  wrrs,  fee 


PREC.    VII. 


Power  to 
purchase 
annuity 
(a). 


Gift  over 
on  death  of 
son  under 
21, 


and  on 
death  of 
either  son 
in  testa- 
tor's life- 
time. 

1  nvest- 
ment  of 
share  of 
minor. 


WILL  giving  an  Annuity  to  the  Testator's  Wife,  and 
containing  specific  and  residuary  Bequests  to  his 
two  Children,  One  of  whom  is  a  Minor,  with  a 
Gift  Over  on  his  Death  under  21  to  the  other. 
Power  to  Continue  a  Loan.    A  short  Form. 

Commicemt,  p.  682 ;  Oift  to  wife  of  fv/miture,  &c.,  p.  686 ; 
&  im/mediate  legacy,  p.  708 ;  Specific  legacies  to  B.  &  C,  the 
chin,  p.  683 ;  Oift  of  anny  to  wife,  p.  720,  form  v. ;  And  I 
AUTHORISE  my  exors  to  pchase  an  anny  from  Governmt  or  some 
public  Co  in  the  name  of  my  wife,  to  satisfy  the  anny  hinbfe 
given  to  her ;  Power  to  exors  to  continue  loan,  p.  790 ;  Gift  of 
residue  to  B,  &  C,  eqlly,  p.  728,  form  iv. ;  But  if  the  sd  C.  shl 
survive  me,  &  aftwds  die  under  the  age  of  21  yrs,  &  witht  issue, 
then  I  DEVISE  &  BEQUE  the  moiety  of  my  real  &  residy  psonal 
este  hinbfe  given  to  him  to  the  sd  B.,  his  hrs,  exs,  ads,  &  assns 
absolutely ;  And  if  eir  of  them  the  sd  B.  &  C.  shl  die  in  my 
lifetime  witht  leavg  issue  survivg  me,  I  devise  &  beque  all  the 
real  &  psonal  este  hinbfe  given  to  him,  to  the  other  of  them, 
if  he  shl  survive  me,  or  shl  die  in  my  lifetime  leavg  issue 
survivg  me,  his  hrs,  exs,  ads,  &  assns  absolutely;  And  I 
DECLARE  that  if  I  shl  die  bfe  the  sd  C.  shl  attn  the  age  of  21 
yrs,  the  sd  B.,  or  other  the  tree  or  trees  of  this  my  will,  shl 


(a)  See  p.  724,  note. 
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invest  the  psonal  este  hinbfe  bequed  to  the  sd  C.  in  or  upon,  pmo.  vii. 
&c.,  investmtSj  pp.  459 — 464,  forms  ill. — viii.,  with  power  to 
vary  such  investmts  at  discron ;  And  I  declam  that  durg  the  Minority 
minority  of  the  sd  C.  the  bd  tree  or  trees  shl  take  &  retain  ^  "^' 
posson,  or  rece  the  rents  &  profits  of  the  real  &  leasehd  hds 
hby  devised  to  the  sd  C,  &  shl  manage  the  same  with  all  the 
powers  in  that  behalf  of  an  absolute  owner :  And  shl,  after  Mainte- 
paying  all  outgoings  &  expses,  apply  at  discron  the  whole  or 
any  pt  of  the  sd  net  rents  &  profits,  &  also  the  income  of  the 
sd  investmts  of  the  psonal  este  hinbfe  bequed  to  him  (subjt  to 
the  paymt  of  the  sd  anny,  or  a  proportionate  pt  thof),  for  the 
mtce  &  educon   or  benefit  of  the  sd  C,  with  power  to  pay 
the  same  to  his  gdian  or  gdians  for  that  ppose,  witht  seeing  to 
the  applicon  thof ;  And  the  surplus  of  the  sd  rents,  profits,  &  Accumo- 
income  shl  be  invested  in  mner  afed,  &  shl  accrue  &  be  added    *  ^^^' 
to  the  psonal  este  hinbfe  bequed  to  the  sd  C,  but  so  that  such 
surplus,  or  the  investmts  thof,  may  be  applied  for  the  benefit 
of  the  sd  C.  in  any  subseqt  yr  (6) ;  I  authorise  the  sd  tree  or  Advance- 
trees  to  raise  by  mtge  or  sale  any  sum  or  sums,  not  exceedg  in 

the  whole  the  sum  of  £ ,  out  of  the  real  &  psonal  ppty 

hby  given   to   the  sd   C.   (but  preferentially  &  as  far  as  the 

same  will  extend  out  of  the  psonal  este  (c)  ),  &  to  pay  or  apply 

the  same  for  his  advancemt  or  benefit  durg  minority,  as  the 

sd  tree  or  trees  shl  think  fit :  And  I  empower  the  sd  tree  or  Clause 

trees  durg  the  minority  of  the  sd  C.  to  exercise  over  his  share  powew  of 

of  all  or  any  of  my  real  &  leasehd  hds  all  such  powers  as  are  ^-  ^-  ^^^ 

by  the  S.  L.  Acts,  1882  to  1890,  conferred  upon  tenants  for 

life ;  Apptrnt  of  B.  as  tree  for  the  pposes  of  the  8.  L.  Acts, 

p.  818  ;  Add  any  of  the  other  clauses  with  referee  to  the  Acts 

wch  may  be  required  as  in  Free.  IV. ;  Apptmt  of  B.  exor 

&  tree,  p.  826  ;  Power  to  employ  agents,  &c.,  p.  824  ;  [^Apptmt 

of  gdians,  p.  827].    In  wits,  &c. 

(J)  The  minority  clause  in  the  C.  A.,  1881,  a.  42,  would  apply  to  this  case 
(see  p.  779,  note),  and  might  be  relied  on  as  to  the  real  or  leasehold  property, 
form  XIX.,  p.  780,  being  in  that  case  inserted,  viutatU  mutandis ;  but  the  main- 
tenance clause  in  s.  43  is  of  doubtful  application,  as  the  Interest  of  the  infant  in 
this  case  is  a  tested  one  subject  to  a  gift  over  (see  p.  477,  note),  so  that  the 
insertion  of  an  express  clause  is  necessary. 

(c)  See  p.  734,  note. 
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PBEo.  vni. 


Adyance- 
ment. 

For  son 

at  21. 

On  his 
death 
under  age. 


Sister  for 
life. 


After  her 
death. 

Legacies 
to  sisters. 

Ultimate 
trusts. 


vni. 

Will  of  a  Widow  in  favour  of  an  Only  Son  who  is  a 
Minor,  with  a  Gift  Over  in  case  of  his  Death 
Under  Age.    Short  Form. 

ComTnceTnt,  p.  682;  Beqt  of  jewellery  &  wearg  appard, 
p.  685 ;  Qenl  legacies,  p.  708 ;  Genl  devise  &  beqt  to  trees, 
p.  729 ;  I'rv^t  for  conversion  &  paymt  of  debts,  &c.,  pp.  729, 
734 ;  [marshallg  clavse,  p.  734]  ;  Trust  for  investmt,  p.  7SS ; 
&  shl  stand  posaed  of  the  sd  tnoys  &  investmts  &  of  the 
income  thof  on  trust  for  my  son  A.  if  &  when  he  attns  the 
age  of  21  yrs,  with  power  to  my  trees  in  their  discron  to  apply 
any  pt  of  the  capl  of  the  sd  trust  premes  for  the  advcmt  of  my 
sd  son  durg  his  minority  in  such  mner  as  they  may  think  fit; 
But  if  my  sd  son  shl  die,  whether  in  my  lifetime  or  after  my 
dece,  under  the  age  of  21  yrs,  or  shl  die  in  my  lifetime  after 
attng  that  age,  but  witht  leavg  issue  survivg  me  (a),  then  my 
trees  shl  hold  the  sd  trust  premes,  or  so  much  thof  as  shl  not 
have  been  applied  or  disposed  of  under  the  trusts  or  powers  of 
this  my  will  or  by  law  vested  in  my  trees,  XJPON  TRUST  fi*om  & 
after  the  death  of  the  survor  of  mjrself  &  my  sd  son^  to  pay 
the   annl   produce  &  income  of  the  sd    trust  premes  to  my 

sister durg  her  life,  &  so  that  durg  coverture  the  same 

shl  be  for  her  septe  use,  witht  power  of  anticipon,  &  after  her 

death  Upon  trust  to  raise  &  pay  throut  the  sum  of  £ to 

each  of  my  sisters & ,  &  to  hold  the  ultimate  residue 

of    the  sd    trust    premes    In    trust  for  ;    Powers  of 

maTWLgemt,  p.  778 ;  Clauses  givg  powers  of  leasg  &  sale,  &c., 
by  referee  to  S.  L.  Acts,  p.  786,  d:  apptg  trees  for  ppose  of 
Acts,  p.  818 ;  add  any  other  clauses  required  with  referee  to 
Acts ;  Apptmt  of  exs,  p.  826 ;  Power  to  employ  agents,  £c., 
p.  824 ;  Apptmt  of  gdians,  p.  827  (6).  In  wits,  &c. 


(a)  If  the  son  were  to  leave  issue  the  gift  would  take  effect  under  the 
SSrd  section  of  the  Wills  Act. 

(&)  As  to  the  appointment  of  guardians  by  the  mother,  see  the  Guardianship 
of  Infants  Act,  1886,  ante,  p.  827,  note. 
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IX. 

WILL  disposing  of  Real  and  Personal  property  With-    prec.  ix. 
OUT  trust  for  Conversion  (c),  Income  to  Wife  for 
Life  or  Widowhood.    Various  Trusts  for  Chil- 
dren or  Issue. 

CoTnmcernt,  p.  682 ;  {^ConJirTnon  of  marre  settlemty  p.  683] ; 
Beqt  to  wife  of  fv/rnitwre  &  movables  &  wines  &  consv/mable 
stores,  p.  686 ;  Other  specific  legacies,  p.  683  ;  Immediate 
pecuniary  lega/^y  to  wife,  p.  708,  form  viii. ;  Genl  legacies, 
p.  708  ;  Gift  of  realty  &  residy  psonalty  to  trees,  subjt  to  debts 
<fe  legacies,  &c.,  p.  729,  /orTn.  viii.  [but  so  that  my  legacies  shI  Trusts. 
be  borne  &  pd  primarily  by  &  out  of  my  psonal  este  &  my 
debts  primarily  by  &  out  of  my  real  este  as  far  a«  the  same 
resply  will  extend  {d)\  Upon  trust  that  the  ad  trees  or  the 
survors  or  survor  of  them,  or  other  the  trees  or  tree  for  the 
time  being  of  this  my  will  (hinafter  called  my  trees)  shl  pay, 
&c..  Income  to  wife  for  life  or  widowhood,  p.  740,  forTn  l., 
insertg  in  this  &  the  svhseqt  clauses  the  varions  given  in  the 
notes  for  a  mioced  fund  of  real  &  psonal  este  [chged  wiili  mtce 
of  chin,  p.  744,  form  x.]  ;  And  after  the  death  [or  marre]  of 
my  sd  wife  shl  stand  possed  of  the  sd  trust  premes,  &  of  the 
net  rents,  profits,  &  income  thof,  {^Trv^st  for  chin  as  widow  shl 
appt,  pp.  745,  746,  form  l.,  or  ill.] ;  [Prcwo  wltere  wife's  life 
intt  is  restricted  to  widowhood,  p.  745,  note  (/) ;]  Trust  for 
chin  at  21,  &c.,  p.  746,  forms  IV.  or  v.  [/or  the  form  where 
dav/rs  marrying  witht  consent  are  absolutely  excluded,  see 
form,  VI. ;  wliere  chin  dying  in  tester's  lifetime  leavg  issue 
a/re  to  be  included,  see  p.  749,  form.  xii. ;  where  the  issue  of  chin 
dying  in  tester's  lifetime  are  to  be  substituted  for  tlie  parents, 
see  p.  751,  form  xvii.,  or  p.  753,forvi  xx. ;  where  the  chin  take 
U7ieqlly,see  p.  754,  form  xxiil.  or  xxiv. ;  where  shares  are  given 
to  any  of  the  chin  by  name,  insert,  if  appropriate,  the  aca^Tier 
elause,'p.76l, form XII.'];  [fl'o^Apo^,p.755,/ormxxv.;]  [Clause 
directg  sums  taken  under  marre  settlemt  (w  advces  made 
by  testor  in  his  lifetime  to  be  brought  into  acct,  p.  757,  forms 

(r)  But  as  to  the  objections  to  a  will  in  this  form,  see  p.  832,  note. 
(<0  See  p.  734,  note. 
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PREC.  IX,  XXVIII.  &  XXIX.] ;  Special  mice  &  accumvZon  clause,  p.  778, 
form  xvL(a);  Special  advcemt  dause,  p.  780,  form  xx.; 
Pkovd  always  &  I  hby  declare  that  for  the  ppose  of  givg  effect 
to  the  sevl  provons  hinbfe  contd,  continue  addon  to  hotchpot  & 
advcemt  clauses,  p.  758,  form  xxxi.  UltiToate  trust  in  defavU 
of  chin,  comm^acg  as  at  p.  768,  form,  v.,  vi.,  or  vn. ;  Speml 
declaron  as  to  income  ofppty  of  a  wastg  nature,  p.  736, /orm 
XIIL ;  Power  to  rruxnage  real  &  leasehd  estes,  pp.  782,  783,  formL 
or  II.,  with  the  varions ;  Clause  givg  to  trees  powers  of  leasg  & 
sale,  &c.,  by  referee  to  the  S.  L.  Acts,  p.  786  ;  Apptmt  of  tree» 
under  Acts,  p.  818  (fe) ;  Add  any  of  the  other  clauses  required 
with  referee  to  the  Acts  as  in  Free.  IV. ;  Power  to  allot  specific 
ppty  in  satisfon  of  sha/res  of  residue,  p.  733,  forrn  vii. ;  Power 
to  trees  to  settle  questions,  p.  824 ;  Clauses  supplemtal  to 
statutory  powers  of  apptg  &  indemnity  to  trees,  pp.  820 — 823 ; 
{^Declaron  as  to  devolon  of  trees'  powers,  p.  825] ;  Apptmt  of 
exs,  p.  826 ;  Devise  of  trust,  &c,,  estes  of  copyhd,  p.  825 ;  Power 
to  employ  agents,  &c.,  p.  824 ;  {^Apptmt  of  gdians,  p.  827] 
In  wits,  &c. 


PREO.  X. 


Bequest 
of  lease- 
holds in 


WILL  bequeathing  Leaseholds  in  trust  for  a  Sister  of 
the  testator  and  her  Issue,  and  giving  Chaeitable 
and  Other  Legacies,  including  a  Pecuniaby 
Legacy  in  trust  for  another  Sister  and  her  Issue, 
and  disposing  of  residuary  Real  and  Personal 
estate  in  trust  for  Conversion,  the  Income  to  be  paid 
to  the  Testator's  Brother  for  Life,  with  Trusts  in 
remainder  for  the  Brother's  Children. 

Commcemt,  p.  682  ;  Specific  legacies,  p.  683  ;  Beqt  of  lease- 
hd  house  &  land  to  trees  upon  trust  to  pay  outgoings,  p.  698, 


(a)  The  real  and  personal  estate  being  in  this  precedent  vested  in  the  trostees 
in  trust  for  tlie  infants,  ss.  42  and  43  of  the  C.  A.,  1881,  might  possibly  both 
apply  ;  but  this  is  open  to  considerable  doubt  (see  p.  477,  note,  p.  778,  note)^ 
and  the  objection  as  to  the  clashing  of  those  sections  adverted  to  in  p.  479, 
makes  it  specially  desirable  to  exclude  them  and  insert  an  express  provision  for 
maintenance  and  accumulation. 

(^)  As  there  is  no  trust  for  sale  in  this  case,  the  clause  appointing  tmstees 


PRECEDENTS.  841 

form  II.,  And  upon  further  trust,  durg  the  life  of  my  sister    ^»^-  ^ 
B.,  to  pay  the  sui-plus  or  net  rents   &   profits   of  the   same  trust  for 
premes  to  my  sd  sister,  &  so  that  durg  coverture  the  same  **j^^^ 
shl  be  for  her  septe  use  witht  power  of  anticipon,  And  from  issue. 
&  after  her  dece  my  trees  shl  stand  possed  of  the  sd  leasehd 
premes,  for    chin    or    child    of   sister,  at   21,   &c.,  p.   74?6, 
form,  IV. ;  And   if  my  sd  sister  shl  have  no  child   who  shl  And  in 
attn   a   vested   intt   under  the   trusts   hinbfe   contd,  then   in  jj^efor^ 
trust  for  such  pson  or  psons  for  such  pposes  &  in  such  mner  J*«f  ^P- 
in  all  respts  as  my  sd  sister   shl  by  deed   or   will  appt,  &  or  to  fall 
in  default  of  &  subjt  to  any  such  apptmt,  the  same  premes  shl  ^^oreai- 
sink  into  &  become  pt  of  my  residy  este  \pr,  if  it  is  desired 
absolutely  to  exclude  a  hushd,  form  viii.,  p.  769,  rf\ay  he  used!\  ; 
[Advcemt  clause,  p.  776,  form.  ix.  (c)  ]  ;  Other  specific  devises, 
p.  690  ;  Charitable  legacy,  p.  714 ;  Genl  legacies,  p.  708 ;  Beqt 
of  m,oy  legacy  to  trees,  p.  708,  forTYi  v. :  Upon  trust  that  my  Bequest 

01  leflscv 

trees  shl  invest,  &c.,  Trust  to  invest  &  vary  investmts,  p.  738,  in  trast 
form,  XVI., ^o  pay  income  to  testor's  sister  C.  for  life,witht  antici-  ^?u *°" 
pon,  p.  741,  form  II. ;  [/^  life  intt  in  remr  is  given  to  C's  husbd  lister,  and 
D.,  insert  form  ill.,  p.  741 ;  insert  such  of  forms  IV.  to  viii.,  pp.     ^^  ^^^®' 
741  to  743,  a«  may  be  appropriate"]  ;  And  after  the  death  of  the 
sd  C,  [or,  of  the  survor  of  them  the  sd  C.  &  D.],  my  trees  shl 

stand  possed  of  the  sd  sum  of  £ ,  &  the  investmts  repre- 

sentg  the  same,  In  trust,  &c.,  for  C.'s  chin  [as  C,  or  C.  &  D,, 
or  survor  may  appt,  p.  l^b,form  ii.  or  ill.,  in  default  ofapptmi 
for  chin]  eqlly  at  21,  &c.,form  iv. ;  [Hotchpot  clause,  p.  755, 
form,  XXV.]  ;  Advcemt  clause,  p.  776  ;  Ultimate  trusts  of  "  the 

sd  legacy  of  £ ,  &  the  investmts  representg  the  same,"  p.  768, 

form,  v.,  for  G's  apptees,  &  in  default  of  apptmt  to  faU  into 
residue,  as  above  [or,  if  it  is  desired,  absolutely  to  exclude  a 
husbd,  form  will.,  p.  769,  may  be  used]-,  Annies  to  servants,  c&c, 
p.  720  ;  Gift  of  residy  realty  &  psonalty  to  trees,  p.  ^%^,f(yrm 
VIII. ;  Upon  trust  for  conversion,  p.  729,  form  L ;  Trust  of 
proceeds  for  paymt  of  debts,  (fee,  p.  734,  form  IX.  [with  mar- 


tor  the  purpose  of  the  Acts  is  required  unless  a  power  of  sale  is  given  to  them 
either  expressly  or  by  reference  to  the  Acts,  in  which  case  they  would  ipso  facto 
be  trustees  for  the  purposes  of  the  Acts  ;  as  to  this,  and  the  effect  of  s.  16  of  the 
Act  of  1890,  see  Vol.  I.,  p.  473. 

(<•)  The  powers  of  leasing  and  sale,  &c.,  are  omitted  in  reliance  on  the  S.  L. 
Acts.    For  a  form  giving  such  powers  by  reference  to  the  Acts,  see  p.  786. 
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PBEo.  X.  shaUg  clause,  p.  734] ;  &  for  investmt,  p.  738,  form  XVL ; 
Trusts  for  payTut  of  income,  "  subjt  tx)  the  annies  hinbfe 
bequed,"  to  A.  the  brother  for  life,  p.  74^,  form  i, :  And  after 
the  death  of  the  sd  A.,  shl  stand  possed  of  the  sd  trust  premes, 
&  the  income  thof  (subjt  as  afsd),  Trust  for  A.'s  cfdn  or  isswe, 
as  he  shl  ajypt,  p.  745,  form  ii.  or  iil. ;  Trvst  in  default  of 
apptmt  for  A's  chin  at  21,  cfec,  p.  746,  form  iv.,  [where  the 
trust  includes  chin  of  A.,  dyin^  in  testor's  lifetime,  leavg 
issue,  see  p.  750,  form  xiil  ;  where  the  trust  is  for  the  chin  of 
A.  who  sui-vive  him  &  the  issue  of  those  dying  in  his  lifetime, 
see  p.  7o2,  form  xix.  &  p.  75S,  form  xxl  ;  where  the  eldest  son 
takgtlie  este  is  excluded,  see  p.  7^^,  form  xxiL  ;  where  the  chin 
take  uneqlly,  see  p.  754,  form  xxiii.  or  xxiv.] ;  Hotchpot, 
p.  755,  form  xxv. ;  [Mtce  &  accumvZon  clauses,  p.  772,  to  he 
inserted  if  the  eldest  son  is  excluded^ ;  Advcemt  clause,  p.  776; 
Ultimate  trust  in  default  of  A.'s  chin,  coramencg  as  al  p.  768, 
form,  v.,  VI.,  or  vii. ;  Diron  as  to  income  until  conversion, 
p.  7^6,  form,  XIIL  ;  The  rest  of  this  Prec.  will  he  the  sarne  as 
Free.  IV.,  includg  such  of  the  clauses  relatg  to  the  S,  L,  Acts 
as  may  be  required  with  referee  to  the  specifically  devised 
leasehds  or  tJie  residy  este,  but  with  tlie  OTnission  of  the  apptmt 
of  gdians.    In  wits,  &c. 


XI. 

PBBc.  XI.  WILL  disposing  of  Real  and  Personal  property,  in- 

eluding  Copyholds,  in  trust  for  Conversion.  The 
Wife  takes  a  Life  Interest  in  the  Whole,  Dethi- 
MiNABLE  as  to  One  Moiety  on  her  Marrying  o/gain, 
with  Remainder  to  Children  at  twenty-one,  &c. 
Settlement  of  Daughter's  Shares.  The  Trusts 
of  the  Shares  being  declared  Together. 

Commcemt,  p.  682  ;  Specific  legacies,  p.  683 ;  Genl  legacies, 

p.  708  ;  Devise  of  copyhds  to  such  uses  as  B.,  C,  &  D.  trees,  shl 

'  appt,  &  subjt  thto  all  realty  to  trees,  p.  728,  form  vii. ;  Beqt  of 

Trusta.        psonalty  to  trees,  p.  72S,  form  V.  ;  AND  I  DECLARE  that  my 

trees  shl  hold  the  sd  real  &  psonal  este  &  premes  hinbfe  devised 
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&  bequed  to  them  upon  trust,  &c.,  Trust  for  conversion,  p.  729,    prrc.  tl 

form  I. ;   Trusts  of  proceeds  of  conversion  to  pay  debts,  &c., 

p.  734,  form  ix.  [;unth  marshallg  clause,  p.  734,  form  xj;  Trust 

for  investmt,  p.  7S8,  fcn^n  xvi. ;  And  shl  pay  the  income  of  the  income. 

sd  trust  premes  representg  my  sd  residy  este  to  my  wife  durg  her 

widowhood,  &  in  the  event  of  her  marryg  again  shl  pay  the 

income  of  one  moiety  (a)  of  the  sd  trust  premes  to  her  durg 

the   remr   of  her  hfe   for  her  septe  use  witht  power  of  anti- 

oipon  :  And  SUBJT  to  the  intt  of  njy  sd  wife  in  the  sd   trust  Capital. 

premes  durg  her  life  or  in  a  moiety  thof  in  the  event  of  her 

remaiTe  as  afd  shl  stand  possed  of  the  sd  trust  premes,  Trust 

for  chin  at  21,  etc..  p.  74i(j,form  iv. :  Provd   always,  &   I  Settle- 

DECLARE  that  the  share  in  the  sd  trust  premes  hinbfe  expd  to  daughters 

be  given  to  any  daur  of  mine  shl  not  vest  absolutely  in  such  8^**^- 

daur,  but  shl  be  retained  by  my  trees  upon  trust  that  my  trees 

shl,  &c.  (b).  First  life  intt  to  daur  witht  anticipon,  p.  760,  form 

rv. ;  Power  of  ajyptmt  amoiig  daurs  chin  or  issue,  p.  760,  forin 

VIII. ;  Trust  for  dav/r's  chin  in  default  of  apptmt,  p.  76\,form 

IX. ;  Hotchpot  clause,  p.  7Gl,/or?7^  x. ;  Power  to  daur  to  appt  a 

life  intt  to  a  survivg  hushd,  p.  762,  form  xiv. ;  Ultimate  trust  of 

daur's  share  for  her  testy  ajjptees,  p.  761,  form  XI. ;  In  default 

of  apptmt  to  accrue  to  other  shares,  p.  7 61,  form  xil. ;  Provo  that 

skare  of  daur  dying  in  testor's  lifetime  leavg  issue  shl  be  held 

upon  the  same  trusts  as  if  site  had  survived  him,  p.  7 63,  form 

XVII.  ;  Provo  that  sfcare  of  son  dying  in  testors  lifetime  shl  be 

in  trust  for  his  chin,  at  21 ,  cfcc,  &  in  default  shl  accrue  to  other 

shares,  p.  764f,form  xviii. ;  Advcemt  clause,  p.  776,  form  ix. ; 

Declaron  as  to  incoTne  until  conversion,  p.  736,  form  Xlli. ; 

Power  to  manage  real  &  leasetid  este  until  sale,  pp.  782,  783, 

form  I.  or  ii.  ;  Clause  givg  powers  of  leasg,  &c,  by  referee  to 

S.  L.  Acts,  p.  786,  &  any  oilier  clauses  relatg  to  the  Acts  wch  may 

he  required,  as  in  Prec.  IV. ;  Power  to  allot  specific  ppty  in 

satisfon  of  sitares  of  residue,  p.  733,  form  vii. ;  Provo  as  to 

consent  to  investmts,  p.  739 ;  Power  to  trees  to  settle  questions. 


(tf)  Note  that  this  shoald  take  the  form  of  a  trust  for  pajment  of  the  income  Frame  of 

of  a  moiety  of  the  fund,  and  not  a  moiety  of  the  income  of  the  whole  fund,  to  trust  of 

the  wife  ;  as  a  trust  in  the  latter  form  might  interfere  with  the  distribution  of  nigiety  for 

a  moiety  of  the  capital  among  the  childrea  on  her  marrying  again.  yl 

(*)  For  the  mode  of  declaring  the  tmsts  where  the  shares  are  settled  differ- 
entlj,  see  the  next  Precedent. 
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p.  824 ;  {^Power  to  appt  special  trees  of  duur*8  shares,  p.  819]; 
Clauses  as  to  apptmt  &  indemnity  of  trees,  pp.  820  &  823; 
l^Declaron  as  to  devolon  of  trees'  powers,  p.  825]  ;  Aj>ptmt  of 
exs,  p.  826 ;  Devise  of  trust,  (See,  estes  of  copyhd,  p.  827 ;  Power 
to  employ  agents,  &c,,  p.  824 ;  [Apptmt  of  gdians,  p.  827].    Ix 

WITS,  &c. 


pREc.  XII.  WILL  of  Real  and  Pehsoisal  property  in  trust  for  Cos- 

VERSION.  The  Beneficial  Trusts  being  for  testator's 
Brothers  and  Sisters  Nominatim,  and  the  Shakes 
being  Settled  on  the  donees  and  their  issue,  &c.  The 
Trusts  of  two  shares  are  Identical,  and  of  all  tlte 
other  shares  are  Different,  tfie  Trusts  being  partly 
declared  by  Reference.    Accruer  clause. 

Commcemt,  p.  682 ;  Specific  legax^ies,  p.  68:^  ;  Genl  legor 
cies,  p.  708  ;  Gift  of  residy  realty  <bpsonaZty,  p.  729,/orm  vm ; 
on  the  usual  trusts  for  conversion,  p.  729,  &jKtymt  of  debts,  <f  c, 
p.  7S4f,form  ix.  [with  marsfiallg  clause,  p.  734]  ;  And  shl  staod 
possed  of  the  residue  of  the  sd  moys  in  trust  for  my  brothers  & 
sisters  K.,  L.,  M.,  N.,  &  0.,  narag  tltem,  in  eql  shares ;  Provd 
ALWAYS  &  I  declare  that  the  share  in  the  sd  residy  moys  hinbfe 
expd  to  be  given  to  the  sd  K.,  shl  not  vest  absolutely  in  him 
but  shl  be  retained  by  my  trees  upon  trust  that  my  trees  shl 
with  the  consent  of  the  sd  K.  if  livg,  or  orwise  at  their 
discron,  invest  such  share  in  the  names  or  under  the  legal  con- 
trol of  my  trees  in  or  upon,  &c.,  investmts,  p.  459, /arm  m.,iv., 
v.,  VI.,  VII.,  or  VIII. ;  power  to  vury,  p.  464 ;  And  sHL  pay  the 
income  of  the  sd  share  &  the  investmts  representg  the  same 
to  the  sd  K.  durg  his  life ;  And  after  the  death  of  the  sd  K. 
shl  stand  possed  of  the  sd  share  &  of  the  investmts  thof,  TruM 
for  chin  or  issue  of  K.,  cw  he  shl  appt,  p.  745,  form  n.  or  III., in 
default  for  his  chin  at  21,  etc.,  p.  74:6,  form  iv. ;  Hotchpot,  p.  755, 
Of  another  form  XXV. :  And  I  DECLARE  that  the  share  in  the  sd  residy 
by  refer-  moys  hinbfe  expd  to  be  given  to  the  sd  L..  shl  not  vest 
ence.  absolutely  in  him  but  shl  be  retained  by  my  trees,  who  shl 

hold  the  same  share  &  the  investmts  &  income  thof  upon  the 


Trusts  of 
share  of 
one 
brother. 
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like  trusts  &  subjt  to  the  like  powers  &  provons  in  favour  of  ^Rec.  xii. 

my  sd   brother  L.,  &  his  chin  &  more  remote  issue,  &  orwise, 

as  are  hiubfe  decld  &  contd  concerng  the  share  hinbfe  given  to 

the  sd  K.,  &  the  investmts  &  income  thof,  in  favour  of  the  sd 

K.  &  his  chin  &  more  remote  issue,  in  the  same  mner  in  all 

respts  as  if  such  trusts,  powers  &  provons  were  hrin  repeated 

with  the  substiton  of  the  name  of  the  sd  L.  for  the  name  of 

the  sd  K.  :  Shnilar  trust  of  the  share  of  anor  brother  M.,  Save  Of  another 

&  EXCEPT  that  in  case  the  sd   M.  shl  at  any  time  alienate  or  J^   ^^' 

chge,  &c.,  cmitinue  Provo  deteirming  life  intt  on  bkptcy,  &c,,  &  variations. 

provon  for  wpj>licon  of  income,  p.  743,  forTn,  ix. ;  And  save  & 

EXCEPT  further,  &  I  declare  that  after  the  determinon  or  failure 

of  the  life  intt  of  the  sd  M.,  &  subjt  to  the  discronary  trust  or 

power  lastly  hinbe  contd,  my  trees  shl  pay  the  income  of  his 

share  &  the  investmts  thof  to  X.  his  psnt  wife  if  survivg  durg 

her  life  &  so  that  in  the  event  of  her  marryg  again  the  same 

shl  be  for  her  septe  use  witht  power  of  anticipon ;  Decla/ron  Trusts  of 

that  trees  shl  retain  the  share  of  N,,  a  sister,  upon  trust  for  ^^^  ^  * 

investmt  "  with  the  consent  of  N.  if  livg  or  orwise  at  their 

discron,  in  or  upon  any  of  the  stks,  funds,  shares,  &  sees  hinbfe 

authorised  as  investmts  in  the  case  of  the  share  of  the  sd  K.,  & 

may  with  such  consent  or  at  such  discron  as  last  afsd  vary  or 

transpose  such  investmts  for  others  of  the  like  nature  :  "  And 

SHL  durg  the  life  of  the  sd  N.,  &c.,  life  intt  for  septe  use,  &c., 

p.  760,  form  iv. ;  Second  life  intt  to  psnt  hushd,  p.  760,  form 

VII. ;  Power  of  apptmt  awxmg  issue,  p.  760,  form  viii. ;  Trust 

in  default  for  chin  at   21,  cfcc,  p.  760,  form   ix.,  mAitatis 

"mutandis;  Hotchpot,  p.  761,  form,  x. ;  Similar  declaron  that  Of  another 

trees  shl  stand  passed  of  anor  share  upon  trusts  in  favour  of  ^^^^J^ 

0.  anor  sister  &  her  husbd  &  issue  similar  to  those  in  favour  with 

of  K, "  her  husbd  &  issue,"  see  above,  Save  &  except  that  from  ^*"*- 

•^  tions. 

&  after  the  death  of  the  sd  O.  my  trees  shl  hold  the  sd  share  & 
the  income  thof  in  trust  for  such  pson  or  psons  &  for  such  pposes 
as  the  sd  O.  shl  while  discovert  by  deed  revocable  or  irrevocable, 
or  whether  covert  or  discovert  by  will  or  codl  appt,  &  that  the 
trusts  in  favour  of  the  husbd  &  issue  of  the  sd  O.  shl  take  effect 
only  in  default  of  &  subjt  to  any  such  apptmt,  OeTtl  mtce  & 
a^cwmulon  clauses,  p.  774,  &  advcemt  clause,  p.  TI6,form  ix., 
applying  to  all  the  shares ;  Provd  always,  &  I  declare  that  if  Provision 

in  case  of 

any  of  my  sd  brothers  &  sisters  shl  die  in  my  lifetime  leavg  death  of 


a 
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sister  in 

testator's 

lifetime. 

Accruer 
clause. 


PREC.  XII.  issue  or  a  wife  or  husbd  livg  at  my  death,  the  share  hinbfe  expd 
brother  or  to  be  given  to  him  or  her  shl  be  held  upon  &  for  the  same 
trusts  &  pposes  as  if  he  or  she  had  died  immediately  after  mj 
death ;  Accrtuer  clause,  p.  709,  fm^i  x.,  inutatia  mutandis, 
saying,  "  the  share  of  any  brother  or  sister  of  mine,"  "  by  way 
of  addon  to  the  share  or  shares  of  the  other  or  others  of  my  sd 
brothers  &  sisters ; "  Declaron  as  to  income  until  conversion, 
p.  736,  form  xin. ;  The  rest  of  the  Clauses  may  be  as  in  Free. 
IV.,  so  far  as  applicable,  t&  addg  a  power  to  appt  spe4:ial 
trees,  p.  S\9,  form  v.,  "  of  the  share  or  shares  of  any  brother  or 
sister  of  mine  in  the  sd  trust  premes."     In  wits,  &C. 


PREO.  XIII. 


Annuity 
to  wife. 


Trusts  of 
capital. 


xm. 

WILL  of  Real  and  Personal  property.  Beqcest  of 
Business,  or  Share  of  Business,  to  Eldest  Son. 
Usual  trusts  for  Conversion.  .  Trusts  forpayrneni 
of  an  Annuity  to  Widow  a'tid  Annual  Sum /or  bejieJU 
of  an  Improvident  Son.  Subject  thereto.  Trusts 
of  Proceeds  of  Conversion  for  Children  Other 
than  the  Eldest  Son  and  the  Improvident  Son. 
Power  to  Lend  trust  Funds  to  Eldest  Son  to  he 
Used  in  the  Business. 

CommceTnt,  p.  682 ;  Specific  legacies,  p.  684  ;  Oenl  legacies, 
p.  708  ;  Beqt  to  eldest  son  of  business  or  share  in  ptnp,  p.  701 ; 
Gift  of  realty  &  residy  psoncdty  to  trees,  p.  729,  form  vin. ; 
on  trust  for  conversion,  p.  729,  form  i. ;  to  pay  debts,  Ac, 
p.  734 ;  \mith  marshaUg  clause,  p.  734] ;  to  invest  residue, 
p.  738,  form  xvi. ;  And  shl  out  of  the  income  of  the  sd  trust 

premes  pay  an   anny  of  £ to  my  wife  durg  her  life,  to 

commce  from  my  death  &  be  payable,  &a,  p.  720, /orm  L; 
And  shl,  subjt  to  the  paymt  of  such  anny,  stand  possed  of  the 
sd  trust  premes  &  the  income  thof  in  trust  for  my  chin  or  child 
other  than  the  sd  K.,  the  eldest  son,  &  my  son  L.,  the  im- 
provident son,  at  21,  &c.,  see  p.  746,  form  iv. ;  And  if  I  shl  have 
no  child  other  than  as  afsd  who  being  a  son  attns  the  age  of 
21  yrs,  or  being  a  daur  attns  that  age  or  marries,  then  in  trust 
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for  the  sd  K.,  absolutely ;  Advcemty  p.  776 ;  Power  to  lend  trust  ^^o-  ^"^^ 
funds  to  eldest  son  for  pposes  of  business^  p.  739  ;  Provd  also,  Trust  for 
&  I  further  authorise  my  trees,  if  in  their  uncontrolled  discron  y^Pfovi- 

•^  .  ,  ,  dent  8on. 

they  shl  think  fit,  to  raise  out  of  the  income,  &c.,  continue 
power  to  raise  &  pay  annl  sum  for  the  benefit  of  Z.,  the 
improvident  son,  p.  722,  forra  xii. ;  or  bequest  oj  anny  for 
his  benefit,  p.  728,  form  xiii.  Power  to  appropriate  fund  to 
answer  anny  to  wife,  "  &  the  sums  of  moy  for  the  time  being 
raisable  under  the  power  lastly  hinbfe  contd,"  &  saying  aftwds, 
"  such  anny  &  annl  sums,"  p.  724,  form  xv. ;  Declaron  as  to 
income  until  conversion,  p.  736,  forrn  xiiL  ;  Power  to  manage 
real  &  leasehd  este,  p.  782,  form  i.  or  ii. ;  Clause  givg  powers 
of  leasg,  &c.,  by  referee  to  S.  L.  Acts,  p.  786 ;  Add  any  other 
clauses  with  referee  to  the  Acts  wch  may  be  required,  as  in 
Prec.  IV. ;  Power  to  trees  to  settle  questions,  p.  824 ;  Clauses 
as  to  apptmt  &  indemnity  of  trees,  p.  820,  form  vi.,  p.  823, 
form  XV. ;  Declaron  as  to  devolon  of  trees'  powers,  p.  825 ; 
ApptTnt  of  exs  &  trees,  p.  826  ;  Devise  of  trust,  &c.,  estes  of 
copyhd,  p.  825  ;  Power  to  employ  agents,  &c.,  p.  824 ;  Apptmt 
of  gdians,  p.  827.    1^  wits,  &c. 


XIV. 

WILL  of  a  Partner  in  trade  disposing  of  Real  and  pkko.  xrv. 
Personal  property  on  Usual  Trusts  for  Conver- 
sioN,  &c.,  giving  Powers  to  Trustees  to  join  in 
Carrying  on  Business,  and  to  make  Arrangements 
for  Admission  of  testator's  Sons.  The  Property  is 
held  on  the  Usual  Trusts  for  the  Widow  and 
Children,  with  Settlement  of  the  Share  of  an 
Improvident  Child. 

Comnficemt,  p.  682 ;  Specific  legacies,  p.  683 ;  Genl  legacies, 
p.  708 ;  Gift  of  realty  &  residy  psonxdty  to  trees,  p.  129,  form 
VIII. ;  On  trust  for  conversion,  p.  729,  form  i. ;  To  pay  debts, 
p.  734  ;  \with  marshallg  clause,  p.  734] ;  <Sc  to  invest,  p.  738  ; 
Life  intt  to  widow,  p.  740,  form  L ;  Usual  trust  for  testor's 
chin  at  21,  &c.,  p.  746,  form  iv. ;  Advcemt,  p.  770;  Provd  Truataof 
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PBBG.  XI v. 


share  of 
improvi- 
dent son. 


ALWAYS  &  I  declare,  that  the  share  in  the  sd  trust  premes 
hinbfe  expd  to  be  given  to  my  son  K.,  the  improvident  son,  shl 
not  vest  absohitely  in  him,  but  shl  be  retained  by  my  trees 
upon  trust  that  ray  trees  shl,  in  their  absolute  discron,  Trud 
for  improrndent  son,  p.  766,  saying,  "  the  sd  share,"  &  omittg 
the  vZtimate  trust,  for  wch  may  be  substituted  the  foUg: 
Provd  always  &  1  declare,  that  in  the  event  of  the  failure  or 
deterrainon  of  the  trusts  &  provons  hinbfe  decld  &  contd 
concerng  the  share  of  the  sd  K.  in  the  sd  trust  premes,  such 
share  &  the  income  thof  or  so  much  thof  resply  as  shl  not  hare 
been  applied  or  disposed  of  under  the  trusts  &  provons  afsd, 
shl  accrue  &  be  added  to  the  share  or  shares  of  my  other  chlD 
or  child  in  the  sd  trust  premes,  &  if  more  than  one,  in  eql 
shares  &  proportions;  Power  to  trees  to  continue  businm, 
p.  702,  or  p.  704 ;  And  also,  to  make  arratigemts  for  admis- 
sion of  sons  into  business,  p.  706,  form  ix. ;  And  also,  to 
reserve  rt  of  introducg  yor  sons  at  21,  p.  707,  form  XL; 
Declaron  as  to  income  until  conversion,  p.  736, /arm  xffl., 
addg  after  the  words,  "  from  my  este  real  or  psonal,"  the  words, 
"includg  the  net  profits  arisg  from  the  sd  business."  The 
rest  of  the  clauses  may  be  as  in  Prec.  IV.     In  wits,  &c. 


XV. 

pREo.  XV.  WILL  of  a  Trader  giving  Power  to  Trustees  to  Cabby 

ON  Business,  with  Option  to  Sons  in  Succession  to 
Purchase  it  Gift  of  Residue  on  Trustb  for  Con- 
version, and  Usual  Trusts  for  Widow  and  Chil- 
dren. Variations  where  Some  of  the  Sons  art 
Minors. 

Commcemt,  p.  682  ;  Beqts  of  furniture,  &c,,  p.  686  ;  Imme- 
diate legacy  to  wife,  p.  70S,  forTn  viii. ;  Oeni  legacies,  p.  708; 
Continue  as  in  Prec,  IV.,  axidg,  bfe  the  declaron  as  to  income 
until  conversion :  Provd  always,  &  I  declare  that  my  sons 
shl  have  the  option  in  succon  accdg  to  seniority  [i/  any  of  the 
sons  are  Tninors,  insert  here,  "  on  attng  the  age  of  21  jts,"] 
continue  form  x.,  p.  707  ;  //  any  of  the  sons  are  minors,  add, 
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And  I  AUTHORISE  my  exs  to  carry  on  my  sd  business  until  any  prkc.  xv. 
son  of  mine  shl  have  elected  to  succeed  to  it,  or  durg  such 
shorter  period  as  they  shl  think  fit,  &  for  that  ppose  to  retain 
or  employ  the  capl  wch  shl  at  my  death,  &c.,  Continue  short 
form  of  power  to  carry  on  buainesSy  p.  704,  form  v.,  omittg 
the  words  in  brackets.     In  wits,  &c. 


XVI. 

WILL  of  a  Trader  giving  Business  to  Eldest  Son  pkec.  xvi. 
Charged  with  Benefits  for  Testator's  Wife  and 
Children,  without  Trustees.    Direction  that  the 
Son  shall  Secure  such  Benefits  by  his  Bond  or 
Covenant.    Gift  of  Residue  to  Wife  absolutely. 

Commcemty  p.  682.     Beqt  of  business  to  the  eldest  son,  -4.,  Bequest 
p.  700,  &  apptmt  of  him  as  special  exor,  p.  826,  form  vi. ;  ^  business 
Provd  always,  &  I  declare  that  the  beqt  of  the  sd  business  &  charged 
premes  hinbfe  made  to  my  sd  son  A.  is  so  made  on  this  express  ment  oF' 
condon  that  my  sd  son  shl  pay  to  my  wife  durg  her  life  an  anny  annuity 

of  £ ,  &c.,  p.  720,  form  i.,  And  that  in  case  I  shl  have  any  tor's  wife^ 

child  or  chin  other  than  the  sd  A.,  who  being  sons  or  a  son  and  of 
attn  the  age  of  21  yrs,  or  being  daurs  or  a  daur  attn  that  age  ^^^  ^ 

or  marry,  the  sd  A.  shl  pay  the  sum  of  £ to  each  such  child  ^^ 

by  eql  yrly  instalmts  of  £ each,  whof  the  first  is  to  be  pd  to  children 

each  such  son  on  his  attng  the  age  of  21  yrs,  &  to  each  such  daur  ^  ^^*J^' 
on  her  attng  the  age  of  21  yrs  or  maiTyg,  wch  shl  first  happen,  ments. 
&  a  subseqt  instalmt  is  to  be  pd  at  intervals  of  a  yr  until  the  sd 

ppal  sum  of  £ shl  be  fully  pd  &  satisfied  ;  And  shl  also  with 

pay  intt  at  the  rate  of p.c.  p. a.  on  so  much  of  such  respive  *'***'***• 

ppal  sums  as  shl  for  the  time  being  remain  unpd,  to  commce 
from  the  day  on  wch  the  first  instalmt  of  ppal  is  to  be  pd,  togr 
with  .the  instalmts  of  the  ppal ;  And  shl  also  dui'g  the  Mainteh- 
minority  of  each  son  of  mine,  &  the  minority  &  spinsterhood  of  ^^ 
each  daur  of  mine,  pay  such  sum  or  sums  of  moy  not  exceedg 
for  each  child  in  any  one  year  intt  at  the  rate  afsd  on  his  or  her 
expectant  portion  as  the  gdians  or  gdian  of  such  child  shl 
require  in  writg,  such  sum  or  sums  to  be  pd  to  such  gdians  or 
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FREc.  XVI.  gdian  &  to  be  applied  in  such  mner  as  they,  he,  or  she  shl  think 
and  ad-  fit  for  the  mtce,  educon,  or  benefit  of  such  child  :  AxD  shl  also 
pay  to  such  gdians  or  gdian  such  further  sum  or  suras  of  moy 
not  exceedg  in  the  whole  a  moiety  of  the  expectant  portion  of 
such  child  as  they,  he,  or  she  shl  require  in  writg,  to  be  applied 
by  them,  him,  or  her,  for  the  advcemt  or  benefit  of  such  child, 
but  so  that  such  last-mentd  sum  or  sums  shl  be  taken  in  pt 
satisfon  of  the  expectant  portion  of  such  child,  if  the  same  shl 
become  payable,  &  as  a  paymt  by  anticipon  pro  tanto  of  the 
first  instalmt  or  instalmts  thof ;  Provd  also,  &  I  declare  thot 
my  sd  son  A.,  his  exs  or  ads,  shl  within  six  cair  months  after 
my  death,  at  the  expse  of  my  este,  enter  into  a  pper  bond  or 
covt  with  my  exs,  &  to  their  satisfon,  for  securg  the  paymt  of 
the  anny  &  ppal  sums  &  intt  &  other  moy^  hby  directed  to  he 
pd  by  him  or  them  unto  or  for  the  benefit  of  my  wife,  &  my 
other  chin  ;  Genl  legacies,  p.  708  ;  [marshallg  clause,  p.  734  J 
Gift  of  residue  to  wife  ahaolutdy,  p.  lilyfyrm  iii. ;  Apptmt 
of  exs,  p.  826,  Devise  of  trust,  &c.,  estes  of  copyhd,  p.  825 ; 
Power  to  employ  agents,  &c.,  p.  824 ;  Apptmt  of  gdiunSy 
p.  827.    In  wits,  &c. 


to  be  so- 
cured  by 
bond  or 
covenaut. 


PREC. 
XVII. 


xvn. 

WILL  of  Real  and  Personal  jyroperty  Without  any 
trust  for  Conversion  (a)  and  Dispensing  as  far  as 
TTiay  be  with  the  intervention  of  Trustees,  Pro- 
viding for  Wife  not  Legally  Married  to  thf 
testator  and  his  Illegitimate  Children  by  her. 
Gift  of  Annuity  to  wife  to  be  Reduced  on  her 
Marrying  again.  Gifts  of  real  and  persoruxl 
estate  to  Children  Nominatim,  to  Vest  Imme- 
diately, with  Substitution  of  Issue  for  children 
dying  before  testator,  and  Gift  Over  and  Accruer 
as  to  Children  Dying  under  21  Without  Issue, 

Commcevit,'p.  682  ;  Specific  legacy  of  furniture,  dec,  p.  686; 
Immediate  i^ecuniary   legacy   to  "  my  wife  A"  (6),  p.  708 


Descrip- 


(a)  As  to  tbe  objections  to  a  will  of  this  frame,  see  p.  832,  note. 

(&)  As  to  describing  her  as  wife,  see  Re  Boddington,  22  Ch.  D.  597  :  25  Ch.  D. 
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form  VIII.  :  I  beque  to  my  sd  wife  an  anny  of  £ durg  her      ^^^^a 

life  or  until  she  shl  marry  again,  &  in  the  event  of  her  marryg       .' 

again  then  a  re<]uced  anny  of  £ durg  the  remr  of  her  life  an^^jL 

for  her  septe  use  witht  power  of  anticipon,  such  respive  annies  to  wife 
to  be  pd,  &c.,  p.  720,  form  i.  ;  Specijvc  &  pecwniaTy  legacies  &  ^^  second 
devises  to  chin,  pp.  683,  708,  690,  describg  each  child  {when  marriage 
Jirst  inentd)  by  naine^  so  as  to  identify  it ;  Gift  of  residue  to,  r^j^j^^  ^^ 
"my  chin  hinbfe  named  &  any  chin   or  reputed  chin  I   may  children, 
hrafter  have  by  my  sd  wife  A.  (all  of  whom  are  included  in 
the  expression  my  chin,  &  their  issue  in  the  expression  my 
grandchln  when  hinafter  used)  "  (rf),  as  tenants  in  common, 

685,  which  seems  to  be  at  variance  with  Lephw  v.  Bean,  L.  R.  10  Eq.  160.    In  the   tion  of 
absence  of  fraud  on  the  part  of  the  wife  in  concealing  from  the  husband  the   J^i^^  not 
circumstances  which  render  the  marriage  invalid,  a  gift  to  her  as  wife  will  be   ^^  y^ 
good,  Pratt  v.  Mathew,  22  Beav.  328  ;  MHuUh  v.  Miltm,  3  Ch.  D.  27.    The       *"^®  * 
test  of  the  validity  of  such  a  gift  would  appear  to  be  whether  or  not  the  word 
**  wife  "  is  such  a  part  of  the  description  as  to  amount  to  a  condition  that  she 
should  not  take  unless  she  filled  the  character  of  wife  (per  Selborne,  L.C.,  in 
Be  Boddlngton,  25  Ch.  D.  at  p.  688). 

(r)  See  another  form,  p.  720,  form  vi. 

(<f)  Although  "children,"  ^;n7«4 ///r/i?,  means  lawful  children,  a  bequest  Gifts  to 
to  "  children,"  without  a  more  specific  description^  has,  in  some  cases  (as  In  ill^g^ti- 
Holt  V.  Sindrey,  L.  R.  7  Eq.  170  ;  Sara/fe  v.  Rtfbert/ton,  id.  176  ;  Lepine  v.  "u]{5-^n 
Bean,  L.  R.  10  Eq.  160 ;  Crook  v.  mil,  L.  R.  6  Ch.  311  ;  L.  R.  6  H.  L.  266  ;  ^ 
Laker  v.  Hordern,  1  Ch.  D.  644  ;  Re  Ilitmphrieit,  24  Ch.  D.  691  ;  Be  Bryon, 
30  Ch.  D.  110;  Re  Hasrldine,  31  Ch.  D.  611  ;  Re  Ifomsr,  37  Ch.  D.  696; 
Be  Harriwn,  [1894]  1  Ch.  561  ;  Re  Plant,  43  Sol.  J.  63)  been  held  good  in 
favour  of  existing  illegitimate  children,  where  a  sufficiently  strong  indica- 
tion of  intention  was  apparent,  see  Re  Walker,  [1897]  2  Ch.  238  ;  Re  Parker, 
ib.  208,  as  to  illegitimate  children  taking  under  a  gift  to  "  issue,"  and  an 
illegitimate  nephew  taking  under  a  gift  to  "nephews"  ;  but  there  is  con- 
siderable risk  of  a  bequest  to  illegitimate  children  in  such  general  terms 
failing  (see  instances  of  failure  in  Dorin  v.  Borin,  L.  R.  7  H.  L.  568  ;  Paul  v. 
Children,  L.  R.  12  Eq.  16  ;  Re  Aylee,  1  Ch.  D.  282  ;  Merjion  v.  Hindle,  15  Ch.  D. 
198  ;  Be  Bolton,  31  Ch.  D.  542),  and  the  safe  and  proper  course  is,  to  designate 
the  objects,  by  naming  them  or  otherwise,  so  as  clearly  to  identify  them.  It 
had  been  supposed  that  a  gift  by  will  to  future  bom  illegitimate  children, 
Whether  of  the  testator  himself,  or  another  person,  was  wholly  invalid,  on  the 
ground  of  public  policy,  but  the  contrary  has  been  established  by  recent  cases 
as  to  children  bom,  or  begotten,  after  the  will  in  the  testator's  lifetime  {Occle»ton 
y.  FnUalore,  L.  R.  9  Ch.  147  ;  iJtf  Ooodioln,  L.  R.  17  Eq.  345;  Crook  v.  Hill,  3 
Ch.  D.  773  ;  Re  Haetie,  35  Ch.  D.  728).  These  cases,  however,  leave  untouched 
the  rule  that  there  cannot  be  a  valid  gift  to  a  future  illegitimate  child  described 
solely  by  reference  to  its  patemity  (^Re  Bolton,,  31  Ch.  D.  642).  Where  the  gift 
is  to  the  future  children  of  a  man,  or  of  a  woman  by  a  particular  man,  it  is 
safer,  in  the  present  state  of  the  authorities,  if  the  gift  is  extended  to  after- 
bom  children,  to  say,  **  children,  or  reputecl  children,"  as  in  the  text,  having 
regard  to  the  rule  of  law,  that  evidence  of  the  paternity  is  not  admissible  (see 
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Substitu- 
tion of 
iflsue  for 
children 
dying  in 
testator's 
lifetime. 

Gift  over 
and  ac- 
cruer as 
to  chil- 
dren dying 
under  21 
without 
issue. 


p.  727,  form  iii.  :  PROVD  always,  &  I  declare  that  if  any  of 
my  sd  chin  shl  die  in  my  lifetime  leavg  issue  livg  at  ray 
death  (a),  such  issue  shl  take  by  substiton,  if  more  than  one, 
in  eql  shares  as  tenants  in  common,  all  the  ppty  whether  real 
or  psonal  wch  such  deced  child  wd  have  taken  if  survivg  rae 
under  the  respive  devises  &  bqts  contd  in  this  my  will ;  Provd 
ALSO  &  I  further  declare  that  if  any  of  my  sd  chin  shl  die  in 
my  lifetime  witht  leavg  issue  livg  at  my  death,  or  shl  survive 
me  &  aftwds  die  witht  havg  attned  the  age  of  21  yra  &  witht 
leavg  issue  livg  at  his  or  her  death,  then  all  the  ppty  whether 
real  or  psonal  hinbfe  specifically  devised  &  bequed,  &  also  the 
pecuniary  legacies  bequed  to  the  child  so  dying,  shl,  as  from 
the  time  of  the  death  of  the  survor  of  myself  &  such  child, 
sink  into  my  residy  este,  &  the  share  of  my  residy  este, 
whether  real  or  psonal,  hinbfe  given  to  such  child,  inclusive  of 


Children 
bom 
before 
marriage. 


the  judgment  of  Mellish,  L.J.,  in  Otdetton  v.  FuJlalove).  It  seems,  howerer, 
that  where  the  gift  is  necessarily,  from  the  circumstances  of  the  case,  to 
illegitimate  children,  as  where  a  marriage  between  the  parties  is  impossible,  or 
where  (as  in  this  Precedent)  the  gift  is  to  the  testator's  own  children,  and 
would  therefore  be  revoked  by  a  marriage  (assuming  that  it  is  not  under  a 
special  power  of  appointment  within  the  exception  in  s.  18  of  the  Wills  Act), 
the  expression  "  children,''  nmplieiter^  may  be  used,  so  as  to  avoid  referring  on 
the  face  of  the  will  to  the  illegitimacy,  and  that  effect  would  be  given  to  such  a 
bequest  in  favour  of  all  children  born  in  the  testator's  lifetime,  and  acknow- 
ledged and  recognised  by  the  putative  father  as  his  (see  Re  Goodwin^  uki 
tupTo).  As  to  a  gift  to  children  legitimated  by  subsequent  marriage  by  the 
law  of  the  father's  domicil,  see  In  re  Andros,  24  Ch.  D.  637  ;  Re  Grey,  [1892] 
3  Ch.  88.  It  is  established  by  the  cases  above  referred  to,  that,  if  such  a  gift 
to  a  class  fails  as  to  some  of  the  intended  objects  (as  where  it  extends  to 
children  born  after  the  testator's  death),  the  whole  fund  will  go  to  the  remain- 
ing objects.  As  to  illegitimate  '*  relations,"  see  Re  Jodrelly  44  Ch.  D.  590 ; 
[1891]  A.  C.  304  ;  Re  Deakin,  [1894]  3  Ch.  666. 

A  limitation  to  '*  A.  the  child  of  B.  &  C,"  where  B.  and  C.  are 
husband  and  wife,  and  A.,  their  child,  was  born  before  the  marriage,  at  the 
time  when  they  lawfully  could  marry,  is  valid,  although  A.  has  not  acquired  the 
reputation  of  being  their  child,  see  Moyle  Finch's  Case,  6  Rep.  at  6oa. 

In  lieu  of  "  chin  or  reputed  chin,  &C."  in  the  text,  it  might  be  better 

to  say,  "  chin  of  my  sd  wife  A.  who  may  hrafter  be  born  in  my 
lifetime  or  within  9  months  after  my  death  ;'*  »ee  Re  ffoiUt,  uM 

siipra. 

It  should  be  borne  in  mind  that  a  will  in  favour  of  a  reputed  wife  and  the 
testator's  children  by  her.  would  be  revoked  by  his  subsequently  marrying  her. 
Warier  v.  Warter,  16  P.  D.  162. 

(a)  As  the  children  are  illegitimate,  a  bequest  to  a  child  so  dying  woald  not, 
of  course,  be  saved  from  lapse  by  the  33rd  section  of  the  Wills  Act. 
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shl  go  &  accrue  to  the  others  or  other  of  my  sd  chhi  or  grand- 
ohln  to  "whom  my  residy  este  is  hiubfe  given,  if  more  than  one 
in  the  same  shares  &  proportions  in  wch  my  residy  este  is 
iiinbfe  made  divisible,  &  be  added  to  &  devolve  with  their,  his, 
or  her  origl  shares  or  share ;  Managemtj  vitce,  &  dccumvXon 
clause^  p.  778,  form  xvil.,  mutatis  mutandis  (h) ;  Advcemt 
clav.se y  p.  780,  forTn  XX.,  mutatis  mutandis ;  Addon  to  advcemt 
clause  providg  for  valuon,  p.  758 :  Provd  always  &  I  declare  Invest- 
that  my  trees  shl  invest  every  legacy  &  all  moys  formg  pt  of  clause. 
any  share  of  my  residy  paonal  este  hby  given  to  an  infant  at 
their  discron  &  in  their  names,  &c.,  investmts  &  power  to  vary, 
see  p.  738,  fomfn  xvi.,  &  shl  transfer  such  investmts  to  any  pson 
or  psons  of  full  age  becomg  absolutely  entled  thto;  Power  to 
trees  to  appropriate  fund  to  answer  annies,  p.  724;  Clause 
givg  powers  of  leasg,  sale,  &c,,  by  referee  to  8.  L.  Acts,  p.  786  ; 
Add  any  other  clauses  with  referee  to  the  Acts  wch  unay  be 
requiredy  as  in  Free.  IV.  (c) ;  And  I  also  empower  my  trees  at  Power  to 
any  time  or  times  with  the  consent  in  writg  of  such  of  my  sd  JjSte 
chin  as  shl  then  be  livg  &  of  full  age,  or  the  maiority  in  no.  of  property 

to  appropriate  any  pt  of  my  residy  este  whether  real  or  psonal 
in  or  towards  satisfon  of  any  share  thof,  with  power  for  that 
ppose  conclusively  to  determine  values  in  such  mner  as  they  shl  ^   - 

think  fit.  Add  pi^ovo  at  end  of  form,  vii.,  p.  734,  mutatis  mu- 
tandis ;  Power  to  trees  to  settle  questions,  p.  824 ;  Clauses  as 
to  apptmt  &  indemnity  of  trees,  pp.  820,  823 ;  Apptmt  of  exs 
&  trees,  p.  826 ;  Devise  of  trust,  &c.,  estes  of  copyhd,  p.  825  ; 
Power  to  ernploy  agents,  &c.,  p.  824 ;  Apptmt  of  gdians  (d), 
p.  827.    In  wits,  &c. 

(&)  As  the  property  is  a  mixed  fund  and  is  given  without  any  trust  for  As  to 
<x>nversion,  and  without  trustees,  it  is  better  to  insert  express  management  and  express 
maintenance  clauses,  as  the  C.  A.,  1881,  s.  43,  does  not  apply  (even  if  it  would  ^    -  ^^^'^ 
otherwise  have  done  so,  as  to  which  see  p.  477,  note)  ;  and  s.  42,  though  possibly   ^^^^  ^^ 
applicable  as  to  real  and  leasehold  property,  would  require  modification,  see 
p.  479,  note. 

(<?)  See  p.  883,  note. 

(d)  Although  this  is  not  a  valid  appointment,  effect  would  probably  be  given 
io  it  by  the  Court. 
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WILL  of  Personal  jywjjertyy  and  Real  estate  situate 
Abroad,  Providing  for  Wife  by  a  bequest  in  irmt 
of  a  Leasehold  House  amd  Furniture,  and  Life 
Annuity.  Gift  of  Residue,  including  land  in  a 
Colony,  in  trust  for  Conversion,  the  proceeds  being 
Settled  on  the  Testator's  Male  Issue  (a),  with 
Power  to  male  Tenants  /or' Life  to  Charge  An- 
nuities for  their  Widows  and  Portions  for  their 
Younger  Children.  Ultimate  Trust  for  Testators 
Daughters.  Power  to  Sell  the  House  and  Fur- 
niture, and  Purchase  another  House  and  Fur- 
niture. The  beneficiaries  are  put  to  their  Election 
to  Confirm  the  Devise  of  the  Land  Abroad  (6); 
Declaration  as  to  DoMiciL,  etc. 


Commcemtf  p.  682 ;  I  declare  that  inasmuch  as  I  have  ao 
English  domicil  it  is  my  wish  &  intention  that  this  my  will 
&  any  codl  I  may  make  shl  be  coDStrued  &  operate  as  far  as 
the  case  admits,  accdg  to  the  law  of  England :  Specific  legacies, 
p.  683  ;  Beqt  ofleasehd  house  &  furniture  to  trees  for  wife  for 
life,  with  remr  to  testor's  eldest  son  K.,  p.  698,  form  iv.; 
Specific  devises,  p.  690 ;  Immediate  pecuniary  legacy  to  wife, 
p.  708,  form  Vlii. ;  Legacy  to  testors  yor  chin  at  21,  &c.,  with 
interim  mtce,  p.  711,  form,  xviiL;  saying,  "such  of  my  chin 
except  the  sd  K."  ;  Beqt  ofanny  to  wife  for  life,  p.  12{i,foTm  I. ; 
Diron  to  appropriate  fitnd  to  answer  it,  p.  724,  foT^m  XV., 
Residuary  mutatis  mutandis;  Beqt  of  residy  realty  &  psonaUy  to  trees, 
p.  729,  form  viii.,  saying,  "  all  my  estes,  situated  in  the  colony 


gift  in- 


As  to 
entailing 
land  in  a 
colony. 


(a)  If  the  testator  s  real  estate  is  in  England,  or  in  a  colony  where  the 
English  law  of  entail  prevails,  the  scheme  of  settling  the  property  on  the  eldest 
son  would  probably  be  best  effected  by  devising  the  land  in  strict  settlement, 
and  giving  the  personalty  on  the  trusts  of  the  proceeds  of  a  sale  under  the 
power,  as  in  Precedent  XXVIII.,  p.  882.  In  any  case  an  entail  might  in 
general  be  created  by  a  devise  in  trust  for  sale  and  for  reinvestment  in  the 
purchase  of  land  in  England  to  be  entailed.  But  it  would  be  desirable  to 
enquire  into  the  lex  loci  situs  ;  see  infra^  p.  863,  note. 

(6)  See  also  Precedents  XIX.  and  XX.,  and  p.  86S,  note,  as  to  wills  afiectiog 
land  abroad. 

(c)  See  as  to  this  declaration,  Bradford  v.  Young,  26  Ch.  D.  656  ;  29  Ch.  D* 
^n^  potty  p.  831,  note. 
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teuure,   includg  leasehJs,    whether    situate     in    the     United 
Kingdom,  'or    any  colony    or    dependency  thof;"    Trust  for  eluding 
conversion,  p.  729,  form  I.  (d),  [,If  K.  is  a  tree,  insert  power  property. 
to  him  to  I'x^hase,  p.  732,  form  v.] ;  And  I  declare  that  my 
trees  shl,  &c..  Trust  of  proceeds  to  pay  debts,  cCr.,  p.  734,  Trusts. 
form  IX.,  [;ivith  marskcdlg  clause,  p.  734]:  For  investmt  of  Invest- 
residue,   loitk  power  to  vary,  p.  738,  form  xvi.,  with  the  ™®^ 
consent  in  writg  of  the  pson  or  psons  of  full  age,'  if  any,  for  the 
time   being  entled   to  the  income  of  the  sd  trust  premes,  & 
orwise  at  the  discron,  &c. ;   And  shl  pay  the  income  of  the  Eldest  son 
trust  premes  constitutg  or  representg  my  sd  residy  este,  to  the 
sd  K.  durg  his  life.  And  after  his  death  shl  stand  possed  of  Remainder 

.  for  his 

the  sd  trust  premes,  &  the  income  thof,  in  trust  for  such  son  eldest 
of    the   sd    K.    as   first   or   alone    attns   the   age   of    21    yrs,  8°"»  *®- 
absolutely;   And  if  there    shl  be  no  such  son  of  the  sd  K.,  Gift  over 

to  other 

then    my  trees   ahl  hold  the  sd  trust  premes,  &  the  income  sons  of 
thof,  uix)n  trusts  in  favour  of  each  of  my  sons  in  succon,  accdg  ^^^^• 
to   seniority,   &    such   son    of  his  as   shl   first   or  alone   attn  male  issue 
the  age  of  21   yrs,  similar  to  those  hinbfe  decld  in  favour  of  g^on?*^^^*^ 
the  sd  K.,  &  such  son  of  his  as  afsd,  but  so  that  no  yor  son  of 
noine,  or  son  of  such  yor  son,  shl  be  entled   under  the  trusts 
afsd,  until  after  the  death  of  every  elder  son  of  mine,  &  unless 
every  such  elder  son  shl  die  witht  havg  a  son,  who  eir  bfe  or 
after  his  fathers  death  attns  the  age  of  21  yrs;  Provd  always  Power ta 

e&ch  son 

&  I  declare  that  it  shl  be  Iful  for  every  son  of  mine  hby  made  to  charge 
tenant  for  life  of  the  sd  trust  premes,  eir  bfe  or  after  he  shl  *'^'^"i^y 
become  entled  to  the  rect  of  the  income  thof  in  posson,  but 
subjt  &  witht  prejudice  to  the  trusts  &  powers  precdg  his  life 
intt,  &  to  the  intts  created  in  exercise  of  such  powers,  eir  bfe 
or  after  his  marre,  by  deed  revocable  or  irrevocable,  or  by  will 
or  codl,  to  appt  unto  or  for  the  benefit  of  his  wife  in  the  event 
of  her  survivg  him,  for  her  life,  or  any  less  period,  an  anny  of 
£ ,  or  any  less  anny,  to  be  chged  upon  all  or  any  of  the 


(rf)  In  a  will  dealing  with  land  in  a  colony  not  given  absolutely,  a  trust  for    As  to  wills 
conversion  should  in  general  be  inserted,  so  that  the  proceeds  may  be  disposed   dealing 
of  according  to  English  law,  and  to  exclude  as  far  as  may  be  questions  as  to   T^^^  ^*^^ 
the   application  of   colonial  law  ;   and  express  powers  of  management  and   ^^^ 
len-siug,  &c.,  until  sale  should  be  inserted,  as  the  recent  legislation  enabling 
Kuch  powers  to  be  omitted  is,  of  coui-se,  not  applicable  ;  and  for  the  same  reason 
the  fuU  trustee  clauses  should  also  be  inserted. 
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Ulterior 
trust  for 
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sd  trust  premes  (but  preferentially  &  as  far  as  the  same  will 
extend  on  my  psonal  estate  (a)  ),  &  to  be  payable,  witht  dedon 
except  for  legacy  or  succon  duty,  at  such  times  &  in  such 
mner  as  the  son  of  mine  exercisg  this  psnt  power  may  think 
fit ;  And  I  declare  that  the  power  lastly  hinbfe  contd  may  be 
exercised  as  often  as  the  son  exercisg  the  same  shl  marry; 
Provd  also  &  I  declare  that  it  shl  be  Iful  for  everj*^  son  of  mine 
hby  made  tenant  for  life  of  the  sd  trust  premes  eir  bfe  or  after 
he  shl  become  entled  to  the  income  thof  in  posson,  but  snbjt 
&  witht  prejudice  to  the  trusts  &  powers  precedg  his  life  intt, 
&  to  the  trusts  created  in  exercise  of  such  powers,  eir  bfe  or 
after  marre,  by  deed  revocable  or  irrevocable,  or  by  will  or 
codl,  to  chge  all  or  any  of  the  sd  trust  preme-s  (but  so  that  such 
chge  shl  be  made  preferentially  on  my  psonal  este  as  afed) 
with  the  paymt  for  the  portion  or  portions  of  his  yor  child  or 
chin  by  such  marre,  meang  thby  any  child  or  chin,  who  being 
a  son  or  sons  attn  the  age  of  21  jn^,  or  being  a  daur  or  daurs 
attn  that  age  or  marry  (other  than  his  first  or  only  son  who 
attns  the  age  of  21  yrs),  or  the  issue  of  any  such  yor  child  or 
chin,  such  issue  to  be  born  &  take  vested  intts  within  21  ms 
from  the  death  of  the  sou  of  mine  exercisg  this  power,  of  a 

sum  or  sums  not  exceedg  in  the  whole  £ ,  such  sums  to  be 

an  intt  vested,  &c.,  continue  as  in  p.  605,  down  to  tJie  end  of 
the  fonn,  mutatis  Tnutandis,  substitutg  "the  son  of  mine 
exercisg  this  power,"  for  "  the  sd,  huahd^'  &  omittg  the  referees 
to  the  huahd'a  father  &  the  power  to  limit  a  term  ;  Prove  as  to 
cases  when  chges  of  rent-chges  or  portions  take  effect,  p.  606, 
form  XLI.,  substitutg  "  anny "  for  "  rent-chge,"  &  sayingj 
"become  entled  in  posson  to  the  income  of  the  sd  trust  premes." 
Provo  limitg  total  amt  chgeable  for  annies  &  i)ortioM, 
p.  607,  form  xlil,  mutatis  mutandis,  saying,  "  have  preferce  & 
priority  accdg  to  the  order  of  priority  of  the  trusts  in  favour  of 
the  sons  of  mine  by  whom  the  same  resply  shl  be  chged;*' 
Provd  always  &  I  hby  declare  that  in  case  the  trusts  hinbfe 
decld  of  the  sd  trust  premes  representg  my  residy  este  shl  fail 
or  determine,  then  subjt  &  witht  prejudice  to  the  trusts  i 
powers  hinbfe  decld  &  contd,  so  far  as  the  same  shl  take 
effect,  my  trees  shl  stand  possed  of  the  sd  trust  premes,  &  the 


(/»)  See  p.  734,  note. 
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1^ 
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who  attn  the  age  of  21  yrs  or  marre,  &  if  more  than  one  in 

eql  shares ;  And  if  there  shl  be  no  such  daur  of  the  sd  K.,  In  default, 

upon  trusts  in  favour  of  the  daurs  of  each  of  my  yor  sons  in  ters  o"^ 

succon,  similar  to  those  lastly  hinbfe  contd  in  favour  of  the  testator's 

daurs  of  the  sd  K.,  but  so  that  no  daur  or  daui*s  of  any  yor  sons. 
son  of  mine  shl  be  eutled  under  the  trusts  afsd,  except  in   the 
event  of  the  default  or  failure  of  daurs  of  every  elder  son  of 

mine ;  And  in  case  there  shl  be  no  such  daur  as  afsd  of  any  Ultimate 

of  ray  sons,   then    subjt   &  witht  prejudice  to   the   trusts   &  default  of 

powers  hrin  decld  &  contd,  my  trees  shl  stand  possed  of  the  ^**®"®  °^ 

1  .  i.         II  1  1  testator's 

SCI  trust  premes  in  trust  for  all  or  any  my  own  daurs  or  daur  sons  for 
who  survive  me,  &  attn  the  age  of  21  jts,  or  marry,  or  die  in  druehtere 
ray  lifetime  leavg  issue  survg  me,  &  if  more  than  one,   in  eql 
shares :    Mice  &  acciivmlon   clauses  as  to  sons,  &  daurs  cfc 
grandchln,  p.  774,/o?*7it  w.,  mutatis  mutandis;  Advcevit  clause^ 
p.  176,  form  ix. ;  Provd  always  &  I  hby  declare  that  in  case  Clause 
any  of  the  devises,  beqts,  or  dispons  hrin  contd  of  my  real  or  Sonefi*-^ 

leasehd  or  immovable  ppty,  situate  in  the  sd  colony  of ,  claries  to 

or  elsewhere  abroad,  wd  but  for  this  psnt  provo  fail  wholly  or  as  to 
partially  to  take  effect,  owing  to  this  my  will  being  for  any  ^^^^W 
reason  inefiFectual  to  dispose  of  the  same,  the  same  shl  take  property. 
effect  under  the  doctrine  of  election,  &  so  as  to  be  thby  bindg 
on  my  wife,  &  chin,  &  grandchin,  &  the  husbds  of  any  daurs  or 
grand-daurs  of  mine,  &  all  other  psons  intted  hrunder,  all  of 
whom  shl  accdly,  at  the  reqt  in  writg  &  to  the  satisfon  of  my 
trees,  &  at  the  cost  of  my  este,  &,  as  regards  my  chin  & 
grandchin,  as  they  shl  resply  attn  the  age  of  21  jts,  exte, 
coniplete,  perfect,  &  do  all  such  assurces,  instrumts,  &  acts  as 
may  be  deemed  uecy  for  evidencg  such  election,  &  givg  full 
effect  to  such  devises,  beqts,  &  disposons  accdg  to  the  laws 
applicable  thto ;  And  I  declare  that  in  case  my  sd  wife  or  any 
child  or  grand-child  of  mine  or  the  husbd  of  any  daur  or 
grand-daur  of  mine  or  other  pson  inttd  hrunder  shl  refuse  or 
neglect  to  comply  with  any  such  reqt  in  writg  of  my  trees,  or 
shl  orwise  fail  to  exte,  complete,  perfect,  or  do  such  assurces, 
instrumts  or  acts  as  afsd  or  any  of  them,  then  (6)  the  pson  so 

(&)  The  following  provision,  substituting  compensation  for  forfeiture,  might 
be  substituted  for  the  re^ft  of  this  clause  : — 

**  The  pson  or  psons  who  shl  be  disappted  by  such  refusal  Provision 
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husbd  of  a  daur  or  grand-daur  of  mine,  such  daiir,  or  grand- 
daur  &  her  chhi),  shl  forfeit  all  benefits  hby,  or  by  any  codl 
hto,  given  to  him,  her,  or  them,  &  the  same  not  being  an  intt 
in  my  residy  este  shl  fall  into  my  residy  este,  &  being  an  intt 
in  my  residy  este  shl  go  to  the  other  psons  en  tied  to  my 
residy  este  as  if  my  wife,  or  child,  or  grand-child  incurrg  such 
forfeiture,  had  died  bfe  me,  &  in  the  case  of  a  child  or  srrand- 
child  of  mine,  witht  issue,  &  had  not  taken  any  intt  in  my 
residy  este  under  this  my  will ;  Declaron  as  to  income  until 
conversioUy  p.  736,  form  xiii. ;  Power  of  mxinagemt  of  "  the 
real,  leasehd,  &  immovable  ppty  (whether  in  England  or 
abroad,  hinbfe  devised  &  bequed  in  trust  for  sale,"  p.  782; 
Leasg  power,  p.  784  ;  Power  to  raise  moy  on  mtge,  p.  735 ; 
Power  to  appt  agents  to  get  in  or  manage  ppty  abroad,  p.  821 ; 
Power  to  Power  to  trees  to  sell  house  &  furniture  bequed  to  ivife  for  life, 
and  furni-  P-  789 ;  And  the  moy  arisg  thfrom  shl  sink  into  my  residy 
ture,  with  este,  but  so  that  my  wife  shl  durg  her  life  be  entled  to  the 
clauses.  income  arisg  from  the  same ;  Provd  always  &  I  empower  my 
trees  at  any  time,  at  the  reqt  in  writg  of  my  wife,  to  lay  out 
any  sum  arisg  from  a  sale  of  the  sd  furniture  &  effects,  or  any 
pt  thof,  under  the  power  lastly  hinbfe  contd,  in  the  pchase  of 
furniture  or  househd  effects,  to  be  held  upon  the  like  trusts  as 
are  hinbfe  decld  concerng  the  furniture  &  effects  bequed  in 
trust  for  my  wife  for  life,  &  also  to  lay  out  any  sum  arisg 
from  a  sale  of  the  sd  leasehd  premes  hinbfe  bequed  to  her  for 
life  in  the  pchase  of  a  messe,  &c.,  continue  power  to  pchase  a 
house  as  residce  for  wife,  p.  788,  mutatis  mutandis,  saying, 
"  upon  the  like  trusts  as  are  hinbfe  decld  concerng  the  sd 
leasehd  messes  hinbfe  bequed  in  trust  for  my  wife  for  life,  or 
as  near  thto  as  circes  shl  admit ; "  [J/  the  testor  ha^  any  land 
in  England  insert  such  of  the  clauses  havg  referee  to  the 
S.  L,  Acts  as  may  he  required;  see  Prec.  IV.];  Power  to 
trees  to  settle  questions,  jp.  824t]  Tree's  red  rfatt«e,  p.  818,  see 
note  (b)  \  Power  to  appt  new  trees,  p.  818 ;  [Power  to  appt 

for  com-      or   neglect  shl   be    compensated    in   respt    thof    out   of  the 
peiisatioii.    ijQQefl^s  {jby  given  to  the  pson  or  psons  so  refusg  or  neglectg 

in   such   mnr  as   my   trees   shl  direct,  whose  decision  shl  be 
final.'* 
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special  trees  of  ppty  ahroady  p.  819,  Power  to  delegate  trusts  prec. 
to  resident  trees,  p.  S2'2yform  xii. ;  Declaron  as  to  77103/  ^^<^^  ^I!^' 
by  resident  ^^e6«,  p.  822] ;  Trees'  indemfinity  <JC*  reimbursemt 
clause,  p.  823,  /orwi  xiv. ;  Declaron  as  to  devolon  of  trees 
powers,  p.  825  ;  Apptmt  of  exs  &  trees,  p.  826,  Power  to  exs  & 
trees  to  compromise,  p.  827 ;  Devise  of  trust,  Ac,  estes  of  copyhd 
i&  of  freehds  in  the  colonies,  p.  827  ;  Power  to  employ  agents, 
(kc,  p.  824  ;  Apptmt  of  gdians,  p.  827.     In  wits,  &c. 


WILL  of  Man  having  Property,  in  a  Colony,  appoint-  preo.  xix. 
ing  Distinct  Trustees  and  Executors  for  Pro-  — 
perty  in  England  and  the  Colony,  and  giving 
Residue  in  trust  for  Wife  daring  Widowhood, 
remainder  as  to  a  Fixed  Sum  for  Daughter,  if 
Living,  subject  to  her  Marrying  with  Consent  of 
Mother,  otherwise  to  Iter  Issue,  Residue  to  a  Son 
if  Living.  Substituted  gifts  to  the  Issue  of  the 
Son  and  Daughter,  if  dead  at  time  of  distribution. 
Cross  Trusts  on  Failure  of  the  Primary  Trusts, 
and  Ultimate  Trust  for  a  Brother  or  his  Issue, 
Proceeds  of  Colonial  property,  after  payment  of 
expenses  and  debts  there,  to  be  Remitted  to  England. 
Power  to  Colonial  Trustees  on  returning  to 
England  to  Act  as  English  Trustees.  Special 
Trustee  and  Executorship  Clauses. 

Commcemt,  p.  682 ;  Specific  legacies,  p.  683 ;  Immediate 
pecuniary  legacy  to  wife,  p.  708,  form  viii. ;  Genl  legacies, 
p.  708  et  seq.;  Gift  of  realty  &  residy  psonaUy,  "except  the  Gift  of 

real  &  psonal  e&te  &  ppty  in  the  colony  of hicafter  devised  ^^^^t^' 

&  bequed  to  my  colonial  trees,  &  except  what  I  orwise  dispose  property 
of  by  this  my  will,  or  any  codl  hto,"  to  English  trees  A.  d:  B.,  ^^  ^^^^J' 
p.  129,  form,  VIII. ;  Upon  trust  for  conversion,  p.  729,  form  i. ;  Trusts. 
To  pay  debts,  etc.,  p.  734,  form  ix.,  "  other  than  the  debts 
owing  by  me  in  the  sd  colouy,  the  payn)t  whof  is  hinafter  provd 
for,  but  inclusive  of  such  debt^  in  case  &  so  far  as  such  provon 
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PREO.  XIX. 


Income 
to  wife 
during 
widow- 
hood. 

Trusts  of 
fixed  sum. 

For 

daughter, 

if  living, 

unless  site 

marries 

without 

consent. 


Substitu- 
tion of 
issue  for 
daughter, 
if  dead. 


Gift  over 
on  mar- 
riage of 
daughter 
without 
consent 
to  her 
children. 


Subject 
to  trust 


for  the  pAymt  thof  shl  be  insufft ;  "  {^MarahaUg  clause,  p.  734]; 
For  investmt  of  residue,  p.  738 ,  form  xvl  ;  For  pay  mi  of 
income  to  widow  dwrg  widowhood,  p.  740,  form  I.;  And 
AFTER   the   death    or   re-marre  of  my  sd  wife,  wch   shl   6rst 

happen,  shl  raise  out  of  the  sd  trust  premes  the. sum  of  £ 

&  shl  hold  the  sape  sum  upon  the  trusts  &  subjt  to  the  powere 
&  provons  foUg  (that  is  to  say),  Upon  trust  to  pay  the  same  to 
my  daur  L.  for  her  absolute  benefit  in  case  she  shl  be  livg  at 
the  death  or  re-marre  of  my  wife,  or  at  my  death  if  my  wife  shl 
die  bfe  me  (wch  time  is  hinafter  sometimes  called  the  time  of 
distribon),  &  shl  be  then  unmarried  or  shl  have  married  durg 
my  lifetime  or  after  my  death,  with  the  prior  consent  or  subseqt 
approval  in  the  latter  case  of  ray  wife,  signified  at  any  time  bfe 
the  death  or  re-marre  of  my  sd  wife  [or  with  the  prior  conseut 
in  writg  of  my  trees  (a)].  And  in  case  my  sd  daxir  shl  have 
married  durg  my  lifetime  or  after  my  dece,  with  such  consent 
or  approval  as  afsd,  &  shl  have  aftwds  died  bfe  the  time  of 
distribon,  then  in  trust  for  the  child  or  chin  of  my  sd  daur  who 
shl  be  livg  at  the  time  of  distribon,  &  shl,  being  male,  attn  the 
age  of  21  yrs,  or  being  female,  attn  that  age  or  marry,  if  more 
than  one,  in  eql  shares ;  BUT  IN  CASE  my  sd  daur  shl  marry 
after  my  death  &  durg  the  widowhood  of  my  sd  wife  witht  such 
consent  or  approval  as  afsd,  then  upon  tr\i^t,  for  chin  or  revioter 
issue  of  daur  as  widow  shl  appt,  p.  74!0,  form  ii.  or  ill. ;  AXD 
IN  DEFAULT  of  &  subjt  to  any  such  apptmt  upon  trust,  whether 
my  sd  daur  shl  be  livg  or  dead,  for  the  child  or  chin  of  my  sd 
daur  who  shl  be  livg  at  the  time  of  distribon  or  shl  be  aftwds 
born  bfe  the  youngest  of  such  chin  for  the  time  being  in 
existce  attns  a  vested  intt  (6),  &  who  being  male  attn  the  age 
of  21  yrs,  or  being  female  attn  that  age  or  marry,  if  more  than 
one,  in  eql  shares ;  But  so  that  durg  the  life  of  my  sd  daur 
the  income  of  the  sd  trust  premes  shl  be  pd  to  the  psons  who 
wd  be  entled  thto,  or  applied  in  the  mner  &  for  the  pposes  in  & 
for  wch  the  same  would  be  applicable  if  she  were  dead ;  Hotch- 
IJot,  p.  755  ;  \Provon  as  to  distribon  wJien  daur  attns  a  certn 
age,  p.  772,  form  xv.] ;  Provd  alv^ays  &  I  declare  that  if  the 


(fl)  The  words  in  brackets  are  intended  to  provide  for  the  disability  of  the 
wife  owing  to  illness. 
(b)  See  above,  p.  747,  note  (5). 
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sd  sura  of  £ shl  not  become  absolutely  vested  under  the  prec.  xix. 

trusts  afsd,  then  the  same  sum  &  the  income  thof,  &  all  accu-  aforesaid 
mulons  thof,  or  so  much  thof  as  shl  not  become  vested  or  be  to  sink 
applied  under  the  trusts  &  powers  hrin  decld  &  contd,  or  the  due. 
powers  by  law  vested  in  my  trees,  shl,  subjt  &  witht  prejudice 
to  che  trusts  &  powers  afsd,  sink  into  the  residue  of  the  sd 
trust  este  &  premes,  &  be  subjt  to  the  trusts  &  provons  hinafter 
decld  &  contd  concemg  the  same ;  And  I  hby  further  declare  Trusts  of 
that  the  residue  of  the  sd  trust  este  &  premes  after  raisg  the  sd  ""  ^^' 

sum  of  £ shl,  from  &  after  the  death  or  man*e  of  my  wife, 

or  from  &  after  my  death,  shd  she  die  bfe  me,  be  held  by  my 
trees  upon  the  trusts  &  subjt  to  the  powers  &  provons  follg,  that 

is  to  say,  In  trust  for  my  son if  he  shl  then  be  livg  for  his  for  son, 

absolute  benefit,  &  in  ca^e  he  shl  have  died,  then  in  trust  for  at  time  of 
the  child  or  chin  (if  any)  of  my  sd  son  who  shl  be  then  livg  &  distribu- 
shl,  being  male,  attn  the  age  of  21  3a's,  or  being  female,  attn  not,' for 
that  age  or  marry,  if  more  than  one,  in  eql  shares ;  And  in  Sren. 
CASE  my  sd  son  shl  have  died  witht  leavg  any  such  child  or 
chin,  then  (subjt  to  the  trusts  hinbfe  decld)  upon  the  like  trusts 
&  for  the  like  pposes  as  those  hinbfe  decld  concemg  the  sd  sum 

of  £ ;  Provd  also  &  I  declare  that  if  the  sd  trust  premes,  U^ltimate. 

includg  the  sd  sum  of  £ ,  or  any  pt  or  pts  thof,  shl  not 

become  absolutely  vested  under  the  trusts  hinbfe  decld,  then 
the  sd  trust  premes  &  all  accumulons  thof,  or  such  pt  or  pts 
thof  as  shl  not  have  become  vested  or  been  applied  under  the 
trusts  &  powers  hrin  decld  &  contd,  or  the  powers  by  law 
vested  in  my  trees  shl  (subjt  to  the  trust  hinbfe  decld)  be  held 

by  my  trees  in  trust  for  my  brother absolutely,  if  he  shl 

be  livg  at  the  time  of  the  determinon  or  failure  of  the  prior 
trusts  hinbfe  decld,  &  if  he  shl  then  have  died  leavg  a  child  or 
chin  then  livg,  then  in  trust  for  such  child  or  chin,  if  more 
than  one,  in  eql  shares,  &  in  default  of  any  such  child  or  chin 
then  in  trust  for  my  cousin absolutely ;  Provd  always  Invest- 
that  it  shl  be  Iful  for  my  trees  at  their  discron  to  invest  the  sd  danae. 

sum  of  £ ,  or  any  pt  thof,  in  or  upon  any  of  the  investmts 

hinbfe  authorised,  with  power  at  the  like  discron  to  vary  such 
investmts,  &  the  investmts  for  the  time  representg  the  sd  sum 

of  £ shl  be  held  upon  &  for  the  like  trusts  &  pposes  as  are 

hinbfe  decld  concerng  the  sd  sum  of  £ ;  Power  to  allot 

specific  ppty  in  scUisfon  of,  *'  the  sd  sum  of  £ or  any  pt 
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Devise 
and  be- 
quest of 
colonial 
property. 


PBEo.  XIX.  thof,"  p.  733 ;  Mice  &  accumvlon  clauaes,  pp.  772,  772,  forms  i. 
(fe  IL,  or  p.  774,  form  iv.  (a) ;  Advancemt  clause  as  to  chin  & 
grandchln,  p.  776,  form  ix.,  mutatis  mutandis;  Declaronas 
to  income  of  real  &  psonal  este  until  conversion,  p.  77G,  form 
xiiL  ;  Power  to  manage  &  let  until  conversion,  pp.  782,  784, 

forms  L  &  V.  ;  I  DEVISE  &  BEQUE  unto & ,  hinafter 

called  my  colonial  trees,  all  my  real  &  psonal  este  &  effects 

situate  &  being  at  the  time  of  my  death  in  the  Colony  of , 

exply  includg  all  debts  &  other  choses  in  action  wch  shl  then  be 
recoverable  by  action  or  other  legal  pcdgs  in  such  colony,  upon 
the  like  trusts,  &  subjt  to  the  like  powers  &  provons  with  respt 
to  the  sale,  conversion,  &  gettg  in  of  the  same,  &  managemt  & 
leasg  until  sale,  as  are  hinbfe  decld  &  contd  with  referee  to 
my  genl  este  &  effects  hinbfe  devised  &  bequed  to  my  trees; 

Tr^***  And  I  DIRECT  that  my  colonial  trees  shl  stand  possed  of  the  net 
proceeds  arisg  from  the  sale,  conversion,  &  gettg  in  of  the  ad 
real  &  psonal  este  &  premes  hinbfe  devised  &  bequed  to  them, 
&  of  the  net  rents,  profits,  &  annl  income  thof  until  conversfcn, 
after  pajant  throut  of  all  outgoings  &  expses  (6)  of  managemt 
&  realison,  or  orwise  incurred   by  my  colonial   trees,  &  any 

debts  owing  by  me  in  the  sd  colony  of at  my  dece,  upon 

trust  from  time  to  time  to  remit  such  net  proceeds,  rents, 
profits,  &  income  as  &  when  the  same  shl  be  realised  or  reced 
by  them  to  my  trees,  to  be  resply  held  &  applied  by  my  trees 
upon  the  trusts  &  in  the  mner  hinbfe  provd  concerng  the  pro- 
ceeds of  the  realison  of  my  genl  este  &  the  income  thof  resply, 

but  not  so  as  to  increase  or  duplicate  the  sd  sum  of  £ :  I 

AUTHORISE  my  trees,  except  as  to  any  ppty  wch  may  for  the 
time  being  be  legally  vested  in  my  colonial  trees,  &  my  colonial 
trees  as  to  such  last-mentd  ppty,  continue  power  to  determiru 
questions,  p.  824,  saying  "  my  tree  or  colonial  trees  resply ;  '* 
\If  there  is  land  in  England  insert  any  clauses  with  referee 
to  the  S,  L,  Acts  wch  Toay  be  required  as  in  Free.  IV.] ;  And  I 
DECLARE  that  the  rect  of  my  trees  &  my  colonial  trees  resply, 
continvx  trees'  rect  clause,  p.  818,  mutatis  mutandis ;  Power 
to  ajypt  new  trees,  with  varions  for  sevl  sets,  p.  818,  omittg  the 
words  as  to  remaing  out  of  the  United  Kingdom,  &  saying 

(a)  It  appears  safer  to  insert  the  maintenance  clause,  owing  to  the  testator 
owning  immovable  property  in  the  colonies. 
(J)  See  ante,  p.  730,  note  (6). 
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after  "  incapable  to  act/'  "  or  as  to  my  trees  or  any  of  them  ^R^c.  xix. 
reside  abroad,  or  as  to  my  colonial  trees  or  any  of  them  cease  to 

reside  in  the  colony  of  : "  Provd  always,  &  I  declare  Po^er  to 

that  in  the  event  of  the  sd & ,  the  colonial  trees,  or  tnistoes  on 

eir  of  them  returng  to  England,  whether  in  my  lifetime  or  after  returning 

.        .  to  Eng- 

my  death,  they  or  he  shI,  if  willg,  be  at  liberty  to  assume  the  land  to 
genl  treeship  of  my  will  jtly  with  the  other  trees  or  tree  for  the  ^^^i 
time  being  (if  any),  or  alone  if  there  shl  be  no  other  trees  or  trustee- 
tree,  in  wch  case  a  deed  (c)  shl  be  exted  for  evidencg  their  or  ^  ^^' 
his  acceptce  of  such  treeship,  &  vestg  the  trust  este  in  them  or 
him,  eir  jtly  or  alone  as  afsd ;  Trees*  indemnity  &  reirriburseTnt 
clause,  p.  823,/or77i  xiv. ;  Declaron  as  to  devolon  of  powers  of 
trees,  p.  825  ;  Tlie  same  for  colonial  trees ;  Apptmt  of  colonial  -A.ppoint- 
irees  exs  "  as  to  the  ppty  &  premes  hinbfe  bequed  to  them,"  &  executors. 
of  genl  trees,  "  &  the  sd,  colonial  trees,  if  &  when  they  shl 
resply  return  to  England,"  genl  exs,  p.  S26,  form  vi.,  oinittg 
diron  as  to  expse  of  limd  probate :  I  authorise  my  actg  genl 
exs  or  exor  &  my  trees  for  the  time  being  as  to  my  genl  este,  & 
my  actg  special  exs  or  exor  &  my  colonial  trees,  for  the  time 
being  as  to  my  este  in  the  sd  colony,  To  compromise,  &c., 
p.  827 ;  Devise  of  trust,  &c.,  estes  of  copyhd,  &  of  freelids  in  the 
colonies,  p.  827  ;  Power  to  employ  agents,  &c.,  p.  824 ;  Apptmt 
of  gdians,  p.  827.     In  wits,  &c. 


CONCURRENT  Will  disposing  of  Real  Estate  in  a         vkrc^x. 

Foreign  Country  (cZ). 

CoTnmcemt,  p.  682,  form  iii. :  I  hby  devise  all  my  real  & 
immoveable  ppty  (includg  leasehds)  situate  in   the  Kingdom 

(/t)  As  to  the  desirability  of  having  a  deed  in  such  a  case,  see  Re  Arbih, 
[1891]  1  Ch.  601. 

(d)  Where  the  testator  is  possessed  of  land  situate  in  a  colony  or  foreign   As  to 
country,  or  in  Scotland,  it  may  be  necessary,  or  more  convenient,  to  make  a   wills  of 
separate  will  as  to  such  property.    As  to  wills  of  Scotch  property,  see  "  The   property 
Titles  to  Land  Consolidation  (Scotland)  Act,  1868,"  31  &  32  Vict.  c.  101,    situate 
ss.  19,  20,  21  ;  and  "  The  Conveyancing  (Scotland)  Act,  1874,"  37  &  38  Vict.    *°™**^- 
c.  94,   as.  38,  39,  40,  46,  51  ;  Bell's  CommentarievS  on  the  Law  of  Scotland, 
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FREC.  XX. 


[Republic]  of to  K.  of ,  and  L.  of ,  for  all  my  este 

&  ihtt  thrin,  [&  I  hby  institute  them  ray  hrs  in  respt  thof]. 


As  to 

frame  of 
Precedent. 


Vol.  I.,  p.  324.  As  to  wills  of  persons  domiciled  in  Scotland,  see  lU  Craignuk^ 
[1892]  3  Ch.  180  ;  and  see  generally  as  to  wills  of  property  in  Scotland,  or  Use 
colonies  or  foreigrn  countries,  the  valaable  Appendix  to  Jannan  on  WlUb, 
Vol.  II.,  pp.  1668  et  seq.  As  to  probate  in  this  country  where  there  is  a  separate 
will  of  foreign  property,  see  Be  Astor,  1  P.  D.  150  ;  Re  Ckllaicay,  15  P.  D.  147; 
Re  Grarvet  de  la  Rue,  ib.  185  ;  Re  Seaman,  [1891]  P.  253  ;  Re  Fraser,  tft.  285; 
Re  Tamplin,  [1894]  P.  39.  As  to  administration  where  there  is  a  foreign  wiQ 
disposing  of  property  abroad,  but  an  intestacy  as  to  pi*o[)ert7  in  this  coantzy, 
see  Re  Mann,  ib.  293.  The  recognition  in  this  country  of  probate  and  lettets 
of  administration  granted  in  British  possessions  has  been  provided  for  by  the 
Colonial  Probates  Act,  1892  (56  Vict.  c.  6). 

Occasionally  there  may  be  doubts  whether  a  testator  is  domiciled  in  EngUud 
or  in  Scotland  or  abroad  ;  and  as  the  construction  of  a  will  of  perstynalty  and 
the  rights  of  persons  claiming  under  it  are  r^ulated  by  the  law  of  the  testator's 
domicil  (though  as  far  as  regards  construction  it  seems  that  this  role  may  give 
way  to  a  distinct  expression  or  indication  of  a  contrary  intention,  see  Bradfori 
V.  Ymn^,  26  Ch.  D.  656  ;*29  Ch.  D.  617),  it  wiU  be  proper  in  this  case  to  haTe 
the  will  settled  both  by  an  English  and  a  Scotch  or  foreign  lawyer,  so  that  it 
may  take  effect,  whatever  his  domicil  may  be.  See  as  to  the  form  of  the 
execution  of  a  will  oi personalty  by  a  British  subject  wherever  domiciled,  24 1 
25  Vict.  c.  114,  which,  however,  it  should  be  borne  in  mind,  does  not  affect  the 
formalities  required  by  the  Wills  Act,  ss.  9  and  10,  as  to  a  will  made  in  exercise 
of  a  power  {Re  Kinoan,  25  Ch.  D.  373  ;  Hummel  v.  Hummel,  [1898]  1  Ch.  642, 
discussed,  14  L.  Q.  R.  338  ;  Re  Merlin,  [1898]  W.  N.  p.  56). 

The  construction  of  a  will  disposing  of  land  is  regulated  by  the  lex  lori  iitui, 
and,  therefore,  such  a  will  should  be  settled  by  a  lawyer  conversant  with  the 
law  of  the  place  where  the  land  is  situate.  In  case,  however,  the  testator  is  »« 
extremis,  so  that  there  is  no  time  to  procure  the  assistance  of  a  foreign  lawyer, 
the  better  course  appears  to  be,  to  make  a  short  concurrent  will,  disposing  only 
of  the  foreign  land,  and  in  the  principal  will  to  put  all  persons  to  their  election 
to  confirm  it  (see  the  form  of  an  election  clause  at  p.  857). 

The  question  whether  the  formalities  necessary  for  the  validity  of  a  will  dis* 
posing  of  land  are  those  of  the  lex  loci  actu^,  or  the  lex  loci  situs,  is  answered 
differently  by  the  laws  of  different  countries,  but  according  to  the  better 
opinion  this  also  should  be  governed  by  the  lex  loci  situs :  see  Story,  Conflict  of 
Laws,  sec.  474  et  seq.  The  safer  course,  in  the  absence  of  special  information, 
is  to  execute  the  will  so  that  it  will  be  valid  in  either  case.  It  is  apprehended 
that  a  holograph  will,  dated  and  signed  by  the  testator  (which  is  valid  in  most 
countries  where  the  law  is  founded  on  the  Civil  Law)  and  executed  in  the 
presence  of  three  witnesses,  all  signing  at  the  same  time  in  the  presence  of  the 
testator  and  each  other,  so  as  to  have  been  valid  under  the  Statute  of  Frands. 
would  be  valid  in  most  countries  ;  it  would  appear,  however,  that  witnesses  are 
not  necessary  according  to  French  law  (i2<?  Kirwan,  ubi  supra^. 

See  further  on  this  subject  and  generally  on  the  question  by  what  local  law 
wills  are  governed,  1  Jarm.  Wills,  ch.  1 ;  and  as  to  the  colonies,  see  4  Dav.  Prec. 
347,  the  information  in  which,  however,  requires  to  be  brought  up  to  date.  As 
to  the  wills  of  aliens,  see  Bloram  v.  Favre,  8  P.  D.  101  ;  9  P.  D.  130. 

With  regar.l  to  the  above  Precedent  it  should  be  borne  in  mind  that  in  some 
countries,  such  as  France  and  elsewhere,  where  the  Code  Civil  prevails,  the 
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Upon  trust  to  sell  the  same  &  to  let  and  manage  the  same  in  p»«o-  ^cx, 
the  meantime  with  the  same  discronary  powers  as  to  the  time 
&  mode  of  sale  &  orwise  in  relon  thto,  &  as  to  the  lettg  & 
managemt  of  the  ppty  as  if  they  were  absolute  owners  thof  &  to 
give  effectual  rects  for  the  pchase  moy  &  rents  thof,  And  upon 
TRUST  TO  pay  and  remit  the  net  proceeds  of  such  sale  &  the  net 
rents  &  profits  in  the  meantime  (after  paymt  of  all  expses  & 

outgoings)  to  M.  of ,  &  N.  of ,  or  other  my  actg  exs 

or  exor  for  the  time  being  in  England  to  be  held  by  them  or 
him  upon  the  trusts  &  for  the  pposes  decld  concei'ng  the  same 
by  my  will,  bearg  even  date  hrwith,  whose  rect  shl  be  an 
effectual  dischge  for  the  same  &  exonerate  the  psons  or  pson 
payg  the  same  from  all  further  responsibility  in  relon  thto.  In 
WITS,  &c. 


WILL  of  a  Widow  in  favowr  of  her  Children  or  Issue  pnaa  xxi. 
Under  a  Special  Power  of  Appointment  contained 
in  her  Husbands  WiU,  and  de4ilaring  Trusts  of  her 
Own  Property  by  Reference. 

CommcenU,  p.  682;  Whas  my  late  husbd  K.  by  his  will  Recital  of 
dated,  &a,  &  proved  with  a  codl  on,  &c.,  directed  that  the  trees  ^Sl 
thof  shd  stand  possed  of  the  investmts  thby  directed  to  be 
made  of  the  proceeds  of  the  sale  callg  in  &  conversion  thby 
directed  to  be  made  of  his  i*eal  &  residy  psonal  este  &  of  the 
other  moy  formg  pt   of  his   este,  &  of  the  income  of  such 
investmts,  &  of  the  rents,  profits,  &  annl  produce  of  such  real 
&  psonal  este  until  the  conversion  thof,  upon  trust  after  my 
death  for  such  one  or  more,  &c.,  continue  recital  of  power  of 
apptmt  among  chin  or  remoter  issue ;  Now  in  exercise  of  Appoint- 
the  sd  i*ecited  power  &  of  every  or  any  other  power  in  this  ^^^^ 


power  of  testamentary  dispoeition  is  restricted  (though  possibly  such  restrictions 
as  those  contained  in  that  code  may  not  apply  to  a  British  subject,  see  Jarman, 
p.  1669,  note) ;  and  also  that  the  machinery  of  trusts  is  in  some  countries 
unknown. 
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PEW3.  XXI.  behalf  rae  enablg,  I  appt  &  declare  that  the  trees  or  tree  for 
the  time  being  of  the  sd  will  of  my  sd  husbd  shl  from  &  after 
my  dece  stand  possed  of  the  trust  funds  &  ppty  representg  or 
constitutg  the  residy  real  &  psonal  este  of  my  sd  husbd,  or  the 
proof  els  of  the  sale  callg  in  &  conversion  thof,  &  of  the  income 
&  annl  produce  thof,  upon  the  trusts  &  subjt  to  the  powers  ft 
provons  hinafter  decld  &  contd  concemg  the  same,  that  is  to 
say,  trmsta  for  chin  &  their  issue,  see  Free.  IV.  (a) ;  [Jftee  & 
accumvlon  clauses^  p.  773] ;  Advcemt  clause,  p.  776,  mutatU 
mutandis,  [except  that  the  investmt  of  the  accumvlons  under 
an  exjyress  trust  shd  be  in  sees  authorised  by  the  instrumt 
creatg  the  power"]  &  substitutg  "  the  trees  or  tree  of  the  sd  will 
of  my  sd  husbd,"  for  "my  trees;"  Specific  legacies,  p.  683; 
Oenl  legacies,  p.  708  ;  Gift  of  residue  of  testrix's  own  ppty  to 
trees  of  will,  p.  729,  form  viii. ;  Upon  trust  for  conversion, 
p.  729  ;  to  pay  debts,  &c,,  p.  734  ;  [Marshcdlg  clause,  p.  734]; 
For  investmt  of  residue,  p.  738  ;  And  shl  stand  possed  of  my 
sd  residy  trust  este  &  the  income  thof  upon  the  like  trusts  and 
subjt  to  the  like  powers  &  provons  as  are  hinbfe  decld  &  contd 
concemg  the  sd  trust  premes  representg  or  constitutg  the  residy 
este  of  my  sd  late  husbd,  with  the  substiton  of  my  trees  for  the 


TrastHof 
residue  by 
reference. 


Points  to 
be  at- 
tended to 
in  wills 
exercising 
powers  of 
appoint- 
ment 
among 
children 
or  issne. 


As  to 
frame  of 
Prece- 
dent. 


(a)  In  wills  exercising  special  powers  of  appointment  the  points  mentioned 
in  the  note,  Vol.  I.,  p.  69,  require  attention.  If  it  is  desired  to  provide  for  the 
event  of  a  child  dying  in  the  lifetime  of  the  testator,  this  cannot  he  done  \3(j  an 
appointment  to  the  deceased  child  or  its  representatives  (the  S3rd  section  of  the 
Wills  Act  not  applying  to  appointments  under  special  powers,  see  Molylami  ▼. 
Lttoin,  26  Ch.  D.  266),  and  the  only  course  in  such  a  case  will  be,  to  appoint  a 
share  to  the  issue  of  the  deceased  child  (if  they  are  objects  of  the  power)  \fj 
substitution,  or  to  leave  the  share  unappointed,  so  as  (if  the  case  admits  (^  it) 
to  devolve  on  the  representatives  of  the  deceased  child  under  the  trust  in  de&uilt 
of  appointment,  with  the  aid  of  the  hotchpot  clause.  Sometimes,  however,  an 
appointment  in  excess  of  the  power  may  be  made  effectual,  by  giving  benefits 
to  the  persons  entitled  in  default  of  appointment,  and  putting  them  to  their 
election  to  confirm  it.  A  testamentary  appointment  may  be  a  fraud  upon  a 
power.  Be  Kirwan,  25  Ch.  D.  373  :  Re  Perkint,  [1893]  1  Ch.  283. 

As  the  power  of  appointment  in  the  above  Precedent  is  derived  under  the 
will  of  the  husband  of  the  testatrix  and  not  under  their  marriage  settlement,  so 
that  the  children  were  in  este  at  the  time  of  the  creation  of  the  power,  the  usual 
truBts  settling  the  shares  appointed  to  the  children  on  them  for  life  with 
remainder  to  their  issue  l(a8  they  are  objects  of  the  power)  at  21,  Ac,  may  be 
inserted  ;  but  a  power  of  appointment  among  the  issue,  or  a  trast  creating  a 
protected  life  interest,  must  not  be  inserted. 

A  will  exercising  a  power  must  be  executed  in  the  usual  manner,  althoagb 
special  formalities  may  be  required  by  the  power ;  see  s.  10  of  the  Wills  Act. 
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trees  of  his  will :   Provd  always  &  I  declare,  &c.,  ultimate  J*»*c-  ^txi. 
tirusts  of  residy  este,  p.  768 ;  Decla/ron  as  to  income  until 
conversion,  p.  736 ;  The  rest  of  the  Prec,  may  be  as  in  Prec,  IV., 
in^ludg  the  apptmt  of  gdians  (6).     In  wits,  &c. 


WILL  under  Special  Powers  of  Appointment  in  a      pribo. 

SettleTnent  and  prior  Will  appointing/  a  Legacy  to      ; 

a  Daughter,  and  subject  thereto  One  Moiety  of  the 
Funds  to  a  Son  for  Life  Determinable  on  Bank- 
ruptcy, &c.,  with  remainder  to  his  Children,  and 
the  Other  Moiety  to  a  Daughter  for  Life,  with 
remainder  to  her  Children,  and  disposing/  of  the 
Testator's  Own  Property  in  like  manner  Hotch- 
pot Clause  (c). 

Commcemt,  p.  682 ;  Whas  under  or  by  virtue  of  the  settlemt  Recital  of 
made  on  my  marre  with  my  late   wife,  dated,  &c.,  &  the  will  P®^®"- 
dated,  &c.,  &  a  eodl  thto  dated,  &c.,  of  my  late  father,  wch  were 
resply  proved,  &c.,  divers  trust  funds  &  ppty  are  settled  in 
trust  (but  afl  to  the  tnist  premes  settled  by  the  sd  will  &  codl 
of  my  sd  father  subjt  to  the  life  intt  of  my  mother  thrin)  for 
myself  durg  my  life,  &  after  my  dece  upon  trusts  for  my  issue- 
under  wch  I  have  a  testy  power  of  apptmt  over  such  respive 
trust  funds  &  ppty  in  favour  of  all  or  any  exclusively  of  the 
others  or  other  of  my  chin  or  remoter  issue  in  such  shares  & 
mner  as  I  may  think  fit;  Now  IN  exercise  of  the  respive  Appoint- 
powers  for  this  ppose  given  to  me  by  the  sd  settlemt,  &  will  &  ^^sxim  of 
codl  resply,  &  of  all  other  powers,  if  any,  enablg  me  in  this  money, 
behalf,  I  do  hby  direct  &  appt  that  the  trees  or  tree  for  the 
time  being  of  my  sd  marre  settlemt  shl  as  soon  as  may  be  after 


(h)  Bee  as  to  guardians,  p.  827,  note. 

(c)  See  notes  Vol.  I.,  p.  69,  and  Vol.  II.,  P-  866,  especial! j  as  to  the  detenninable 
life  estate  of  the  son,  and  as  to  the  form  of  the  trust  for  the  issue  of  the  son  and 
daughter.  The  object  of  the  hotchpot  clause  at  the  end  of  the  will  is  to  redress 
anj  inequality  caused  bj  the  possible  exclusion  of  some  of  the  children  from 
sharing  in  the  appointed  funds.  The  validity  of  such  a  clause  in  a  will  made  in 
exercise  of  a  special  power  of  appointment  (where  the  instrument  creating  the 
power  contained  no  hotchpot  clause)  is  free  from  doubt,  see  Re  Buckley,  W.  N. 
[1893]  p.  95. 
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XXII. 


Upon 
trusta  for 
daughter 
and  son. 


Appoint- 
ment of 
residue. 


Upon 
trusts. 

^8  to  one 
moiety  ff)r 
son  till 
bank- 
ruptcy, 


After 
death  of 
son  for 
his  chil- 
dren. 


my  dece,  by  or  out  of  the  trust  funds  &  premes  held  upon  the 
truRts  of  the  sd  settlemt,  raise  or  set  apt  &  appropriate  the  sum 

of  £ or  trust  funds  or  investmts  wch  such  trees  or  tree  shl 

deem  to  be  of  equivalent  value,  &  shl  stand  possed  of  the  same 
or  of  the  trust  fimds  &  premes  from  time  to  time  representg  the 
same  (&  so  that  such  approprion  shl  not  affect  the  power  of 
transposg   investmts  in  my  sd  marre  settlemt  contd)  ;  Upon 
THE  LIKE  TRUSTS  &  subjt  to  the  like  powers  &  provons  for  the 
benefit  of  my  daur  L.  &  her  issue,  &  with  the  like  ulterior 
trusts  for  the  benefit  of  my  son  M.  &  his  issue  in  the  event  of 
the  default  or  failure  of  the  issue  of  my  sd  daur  as  are  hinafter 
decld  &  contd  concerng  the  moiety  of  the  residue  of  the  sd 
trust  premes  in  favour  of  my  sd  daur  &  her  issue  &  orwise  as 
hinafter  mentd ;  And  I  further  appt  &  direct  that  all  the 
residue  of  the  sd  trust  funds  &  ppty  held  upon  the  trusts  of  my 
sd  marre  settlemt  &  also  all  &  singr  the  trust  funds  &  ppty  held 
upon  the  trusts  of  the  sd  will  &  codl  of  my  sd  father  as  afsd,  &  the 
trust  premes  from  time  to  time  representg  the  same  resply,  shl 
from  &  after  my  dece  remain  &  be,  &  that  the  trees  or  tree  for 
the  time  being  of  the  sd  settlemt  &  will  &  codl  resply  shl  stand 
possed  thof  resply  (but  subjt  as  to  the  trust  premes  held  under  the 
sd  will  &  codl  to  the  life  intt  of  my  mother  thrin) ;  Upon  the 
trusts  hinafter  decld  concerng  the  same,  that  is  to  say,  As  to 
one  moiety  of  the  sd  respive  trust  premes ;  Upon  trust  that  the 
sd  respive  trees  or  tree  shl  pay  the  income  of  the  sd  moiety  to  my 
son  durg  his  life  unless  some  act  or  event  shl  have  happened  durg 
my  lifetime  or  until  some  act  or  event  shl  happen  within  21  yrs 
after  my  death,  whby  if  the  same  income  belonged  absolutely  to 
him,  it  wd  have  become  vested  in  or  charged  in  favour  of  some 
pson  or  psons  or  a  corporon.     Trust  of  iificome  after  forfeiiun 
for  the  psons  who  wd  be  entled  if  the  son  were  dead,  p.  743, 
form  viiL,  And  from  &  after  the  dece  of  my  sd  son  the  sd 
respive  trees  or  tree  shl  stand  possed  of  the  capl  &  income  of  the 
sd  moiety  of  the  sd  respive  trust  premes.  In  TRUST  for  the  chhi 
or  child  of  my  sd  son  who  shl  be  born  in  my  lifetime  &  shl  attn 
the  age  of  21  yrs,  or  in  the  case  of  daurs  marrying  under  that 
age,  &  the  chin  or  child  of  my  sd  son  who  shl  be  bom  after  my 
dece  (a)  &  shl  be  livg  at  the  expiron  of  21  yrs  from  my  dece. 


(a)  This  extension  of  the  appointment  to  issue  bom  after  the  testator's  death. 
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or  in  the  case  of  daurs  shl  have  previously  married,  &  if  more      ^iubc. 

than   one  in   eql  shares;  AdvcerrU  clatLse,  p.  776  ;   And  I       ! 

FURTHER  appt  &  declare  that  the  sd  respive  trees  or  tree  of  the  -^PP?™*- 

sd  settlemt  &  will  &  codi  resply  shl  from   &  after  my  dece  other 

stand  possed  of  the  other  moiety  of  the  sd  respive  trust  funds  °^***®'y- 

&  ppty  held  upon  the  trusts  of  the  sd  settlemt  &  will  &  codl 

resply  (subjt  as  afsd),  &  the  trust  premes  represeutg  the  same 

resply  &  the  income  &  annl  produce  thof  resply,  Upon  trust  Upon 

to  pay  such  income  &  annl  produce  to  my  sd  daur  L.  durg  her  Ji^htor 

life  for  her  septe    use,  witht   power   to    anticipate   the   same  forOfe 

durg  21  yrs  from  my  death  (6),  And  from  &  after  her  death  as  ^er  chil- 
dren. 

though  not  too  remote,  as  the  sharee  are  made  to  Test  within  21  years  from  his 
death,  would  often  go  beyond  the  power,  which  is  commonly  restricted  to  issue 
bom  in  the  appointor's  lifetime. 

The  following  is  a  form,  where  the  power  arose  under  the  testator's  marriage 
settlement,  by  which  the  grandchildren  take  vested  interests  subject  to  be 
divested  on  death  under  21,  &c.,  framed  so  as  not  to  be  too  remote  : — 

**  Provd  always  &  I  direct  &  appt  that  my  trees  shl  stand  Settle- 
possed   of  the   share   hinbfe   appted    to    my   daur   X.  &   the  Suwrtiter's 
investmts  thof  upon  trust  to  pay  the  income  of  such  share  to  share 
the  sd  X.  durg  her  life  for  her  septe  use,  &  witht  power  to  Jj^iite^ga 
anticipate  the  same  durg  21   yrs  from  my  death,  &  from  &  to  per- 
after   her  death   shl    stand    possed   of    the   sd   share   &   the  ^   *^* 
investmts  &  annl  income  thof,  In  trust  for  such  of  the  chin  of 
the  sd  X.  as  shl  be  born  within  21  yrs  after  my  dece,  &  if  more 
than  one  in  eql  shares,  Provd  always  &  I  direct  that  the  share 
of  any  son  of  the  sd  X.  who  shl  die  a  minor  bfe  the  expiron  of 
21  yrs  after  my  death  &  the  share  of  any  daur  of  the  sd  X.  who 
shl  die  a  minor  &  unmarried  bfe  the  expiron  of  21  yrs  after  my 
death  togr  with  any  share  wch  may  have  accrued  to  such  son  or 
daur  under  this  psnt  clause  shl  upon  the  death  of  such  son  or 
daur  so  dying  as  afsd  go  to  augmt  the  share  or  shares  of  the 
other  child  or  chin  of  the  sd  X.  bom  within  the  period  afsd,  & 
if  more  than  one  in  eql  portions.  And  if  there  shl  be  do  child  of 
my  sd  daur  X.  born  within  the  period  afsd,  or  if  there  shl  be 
any  such  child  or  chlu,  but  all  such  of  them  as  are  sons  shl  die 
minors  within  the  period  afsd  &  all  such  of  them  as  are  daurs 
shl  die  minors  &  unmarried  within  the  same  period,  then  my 
trees  shl   stand   possed  of  the  sd  share  &   the  investmts  & 
income  thof,  In  trust,  &c." 

(i)  The  restriction  in  the  text  to  21  years  appears  to  be  necessary  as  to  the 
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Gift  in 
case  son  or 
dftnghter 
dies  with- 
out issue. 


Hotchpot 
eUnse. 


to  as  well  the  capl  of  the  same  moiety  as  the  income  thof  upon 
the  like  trusts  &  subjt  to  the  like  po Wei's  &  provons  for  the 
benefit  of  the  chin  or  child  of  my  sd  daur  born  in  iiiy  lifetime 
or  after  my  dece  as  are  hinbfe  decld  &  contd  concerng  the  first- 
mentd  moiety  of  the  sd  trust  premes  for  the  benefit  of  the  chla 
or  child  of  my  sd  son  bom  in  my  lifetime  or  after  my  dece ; 
Provd  always  &  I  declare  that  in  case  eir  of  them  my  sd  son 
or  daur  shl  die  witht  leavg  any  child  who  shl  attn  a  vested 
intt  under  the  trusts  hinbfe  decld,  then  the  moiety  of  the  bd 
respive  trust  premes  hinbfe  appted  in  favour  of  my  sd  son  or 
daur  (as  the  case  may  be)  as  to  whom  there  shl  be  such 
de&ult  or  fiulure  of  chin,  &  the  income  thof,  or  so  much  thof 
as  shl  not  have  been  applied  or  disposed  of  under  the  trusts  or 
powers  vested  in  the  sd  respive  trees  or  tree,  shl  from  &  after 
the  dece  of  such  son  or  daur  as  the  case  may  be,  or  such 
default  or  failure  of  his  or  her  chin,  wchever  shl  last  happen, 
be  held  upon  the  like  trusts  &  subjt  to  the  like  powers  & 
provons  for  the  benefit  of  the  other  of  them  my  sd  son  or  daur 
&  his  or  her  chin  or  child  boro  in  my  lifetime  or  afler  toy 
decese  as  are  hinbfe  decld  &  contd  concerng  the  origl  moiety 
hinbfe  appted  for  the  benefit  of  such  sou  or  daur  &  his  or  her 
chin  or  child  as  afsd  ;  Specific  beqta,  p.  608 ;  Oenl  Ugdcies,  pi 
708  ;  Oenl  devise  &  beqt  of  testor's  own  real  &  paonal  esU  to 
trees,  p.  729  ;  Trusts  for  conv&i^siony  p.  729 ;  Paymt  of  dd>tSy 
dkc,  p.  734,  [marshaUg  clause,  p.  734]  &  investmt,  p.  738;  Trusts 
as  to  one  moiety  for  the  son  for  life,  p.  740,  with  remr  to  all 
his  chin,  p.  747  ;  And  as  to  the  other  moiety  for  the  daur  & 
aU  her  chin  by  referee  to  trusts  of  son's  share,  p.  762 ;  <fe  git^ 
the  son  &  daur  a  power  of  apptmt  among  their  respive  chin; 
Provd  always  &  I  declare  that  no  child  of  my  sd  son  or  daur 
as  the  case  may  be  shl  be  entled  to  any  share  of  the  moiety  of 
my  residy  este  or  the  trust  premes  representg  the  same  the 
trusts  whof  are  hinbfe  decled  in  favour  of  the  chin  of  my  son 
or  daur  resply  witht  bringg  the  share  of  capl,  if  any,  to  wch 
he  or  she  may  become  entled  of  the  trust  premes  hinbfe 
appted  under  the  respive  powei*s  contd  in  my  sd  marre  settlemt 


fond  derived  under  the  marriage  settlement,  and  possibly  aL»o  as  to  the  other 
fund  ;  see  above,  p.  866,  note. 
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&  Id  the  sd  will  &  codl  of  my  sd  father  into  hotchpot  &  acctg 
for  the  same  accdiy.     Other  usual  clauses  relatg  to  testor's  own 
ppty.    In  wits,  &c. 


PESO. 
ZZIL 


WILL  of  a  Married  Woman  Under  a  general  Power  in 
her  Marriage  Settlement  in  favour  of  her  Husband. 
A  Short  form  (a), 

THIS  IS  THE  LAST  WILL  of  me,  A.,  the  wife  of  B.,  of, 
&c..  In  exercise  of  a  power  contd  in  an  iodre    dated,  &c., 

(a)  Thi  testamentary  power  of  a  married  woman  has  been  greatly  enlarged 
by  the  M.  W.  P.  A.,  1882  (45  k  4^i  Vict.  c.  75),  ss.  1,  2,  and  6  ;  as  amended  by 
the  M.  W.  P.  A.,  1893  (56  &  57  Vict.  c.  63),  s.  3.  The  power  under  the  Act  of 
1882  extended  to  all  property  which  by  that  Act  (ito  Bowen,  [1892J  2  Ch.  291), 
or  under  the  old  law,  constitated  her^separate  estate  ;  but  the  power  did  not  go 
beyond  this,  so  that  a  will  made  during  the  coverture  was  not,  unless  re-ezecuted 
or  confirmed  after  she  became  discovert,  effectual  to  dispose  of  property 
acquired  by  her  after  the  coverture :  Re  Price^  28  Ch.  D.  709  ;  and  see  Be 
Young,  ib.  7U5.  But  by  s.  8  of  the  Act  of  1893,  s.  24,  of  the  Wills  Act,  1887 
(which  provides  that  a  will  is  to  be  construed  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appears),  is  to  apply  to  the 
will  of  a  married  woman  (dying  after  the  4th  December,  1898,  Wylie  v.  Moffat ^ 
£1896]  2  Ch.  116)  whether  she  is  or  is  not  possessel  of  any  separate  estate  at 
the  time  of  making  it,  and  the  will  does  not  require  to  be  re-ezecuted  or  re- 
published after  the  death  of  the  husband  ;  this  enactment,  though  it  is  not  in 
terms  expressed  as  enlarging  the  testamentary  capacity  of  a  married  woman, 
Appears  to  be  effectual  for  the  purpose,  and  to  place  her  in  substantially  the 
4Uime  position  as  a  man. 

The  will  in  this  Precedent  is  made  under  the  ultimate  trust  in  a  marriage 
settlement  of  the  wife's  property  in  default  of  issue  of  the  marriage.  The  old 
form  of  these  trusts  was  for  the  wife  absolutely  if  she  survived  the  husband,  but 
if  she  predeceased  him,  it  gave  her  a  power  of  appointment  by  will ;  and  prior 
to  the  M.  W.  P.  Act,  1893,  a  will  made  during  the  coverture  could  only  operate 
.as  an  exercise  of  the  power,  and  not  as  a  disposition  of  her  interest  if  she 
survived  the  husband,  as  to  which  she  had  no  testamentaiy  capacity  during  the 
coverture,  and  it  was  necessary  that  she  should  make  a  new  will  or  re-execnte 
her  will  in  that  event :  jyoble  v.  Willoek,  L.  R.  8  Ch.  778,  7  H.  L.  580,  and  cases 
there  referred  to.  This,  however,  as  above  stated,  is  now  unnecessary,  though 
it  would  in  general  be  desirable  to  make  a  new  will. 

Although  a  married  woman's  testamentary  power  was,  until  the  passing  of 
the  Act  of  1893,  restricted,  the  old  practice  of  confining  the  grant  of  probate  to 
such  property  as  she  had  power  to  dispose  of  was  discontinued  after  the  passing 
of  the  Act  of  1882,  and  the  form  of  the  grant  became  general  as  in  the  case  of  a 
man :   see  B$  Price,  12  P.  D.  137 ;  Be  LambeH,  39  Ch.  D.  626 ;   with  the 
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872  WILLS. 

PBWJ.  being  a  settlemt  ezted  on  my  marre  with  my  ed  husbd,  &  of 
_'  every  other  power  hrunto  me  enablg,  I  appt  &  direct  that  in 
case  there  shi  be  no  child  of  my  sd  marre,  who  being  a  son  shl 
attn  the  age  of  21  yrs,  or  being  a  daur  shl  attn  that  age  or 
marry,  then  the  trees  or  tree  for  the  time  being  of  the  sd  iiidre 
of  settlemt  shl  from  &  after  my  dece,  or  such  default  or  him 
of  our  issue,  wch  shl  last  happen,  &  subjt  to  the  trusts  k 
powers  of  the  sd  settlemt  or  by  law  vested  in  such  trees  or 
tree,  &  to  every  exercise  of  such  powers,  stand  possed  of  the 

ppty  representg  the  sum   of  £ ,  or,  "  the  trust  funds  k 

premes  "  thby  settled  [&  all  ppty  becomg  subjt  to  the  trusts  of 
the  sd  settlemt  by  virtue  of  the  proven  thrin  contd  for  the 
settlemt  of  my  other  &  after-acquired  ppty]  In  trust  for  m; 
sd  husbd,  absolutely ;  And  I  D£VIS£,  beque,  &  appt  all  other 
ppty,  whether  real  or  psonal,  belongg  to  me,  or  over  wch  I  shl 
at  the  time  of  my  death  have  any  absolute  power  of  apptmt  or 
disposon  by  will,  subjt  to  my  debts  &  engagemts  in  the  nature 
of  debts,  unto  my  sd  husbd,  his  hrs,  ess,  ads,  &  assns  abso- 
lutely (a)  ;  Apptmt  of  B,  exor,  p.  826.    In  wits,  &a 


anomaloiiB  result  (prior  to  the  Act  of  1893)  that  her  execnton  aoqulred  i  ri^t 
of  realisation  and  administration  of  aU  her  personal  estate,  indading  propeftj 
over  which  she  had  no  dispositive  power,  and  as  to  which  her  dispositions  were 
a  nullity  :  SmaH  y.  Tranter,  40  Ch.  D.  165,  43  Ch.  D.  587  ;  but  this  anomftlyift 
now  removed. 

As  to  a  married  woman^s  power  to  appoint  guardians  of  her  childrent  Mt 
49  &  50  Vict.  c.  27,  s.  3,  amte,  p.  827,  note. 

As  to  the  husband's  right  to  the  wife's  undisposed  of  separate  persoDal  estate, 
which  is  not  affected  by  the  M.  W.  P.  Act,  1882,  see  p.  483,  note. 

(a)  If  the  gift  of  the  wife's  own  property  is  made  to  a  stranger,  it  ought  to 
be  made  contingent  on  her  leaving  no  issue,  unless  she  is^past  child-besiing. 
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TESTAMENTARY  Appointment  hy  a  Married  Woman      prec. 


XXIV. 


under  a  Power  to  appoint  to  her  Issue,  of  the  whole 
Income  during  her  Husband's  Life  to  her  Infant 
Sons  and  Unmarried  Daughters,  there  being  no 
Power  to  appoint  to  Husband  (6). 

CoTrmieemty  see  last  form, ;  In  exercise  of  the  power  for  Appoint- 
this  ppose  given  to  me  by  the  will  of  X.,  of,  &c.,  deced,  dated,  "*^*' 
&c.,  &  proved,  &c.,  &  of  every,  &c.,  I  do  hby  appt  that  from  & 
after  my  dece  the  trees  or  tree  for  the  time  being  of  the  sd  will 
shl  durg  the  life  of  my  husbd  A.  (shd  he  survive  me)  stand 
possed  of  all  the  annl  income  of  the  share  of  the  residy  este  of 
the  sd  testor  by  the  sd  will  settled  in  trust  for  me  for  my  life, 
&  after  my  dece  in  trust  for  my  issue,  &  the  investmts  repre- 
sentg  the  same,  in  trust  for  such  of  my  sons  as  shl  for  the  time 
being  be  under  the  age  of  21  yrs  &  such  of  my  daurs  as  shl  for 
the  time  being  be  spinsters  (whether  infants  or  adults),  and  if 
more  than  one  in  eql  shares,  &  shl  pay  &  apply  such  pt  as  the 
sd  trees  or  tree  shl  in  their  uncontrolled  discron  think  fit,  of 
the  share  of  such  income  belongg  to  any  such  son  or  daur  who 
shl  for  the  time  being  be  an  infant  for  or  towards  his  or  her  Mainte- 
mtce,  educon,  or  benefit,  eir  directly  or  by  payg  the  same  for  clause, 
that  ppose  to  my  sd  husbd  if  livg,  or  if  not  to  the  gdian  or 
gdians  of  such  son  or  daur  witht  bfing  liable  or  concerned  to 
see  to  the  applicon  thof,  &  witht  regard  to  the  ability  of  my  sd 
husbd  if  livg  to  maintain  his  infant  chin  or  to  the  existce  of 
any  other  fund  applicable  for  that  ppose,  &  shl  laccumvlate 
residue  (c)],  &  subjt  as  afsd  shl  from  &  after  my  dece  hold  the 
sd  share  of  the  sd  residy  este  &  premes  In  trust,  &a,  for  all 
chhi  at  21,  &c.    In  wits,  &c. 

(()  This  appointment,  although  having  for  its  ohject  indirectly  to  secure  the 
income  to  the  husband  as  far  as  possible,  seems  legitimate,  and  not  open  to 
objection  under  the  doctrine  as  to  frauds  on  powers. 

\c)  As  to  power  of  accumulating,  see  above,  p.  599,  note. 
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ment. 


WILL  of  a  Married  Woman  (a)  under  a  General 
Power  in  her  Marriage  Settlement,  and  disposing 
of  aU  her  Separate  Estate  arid  property  jso  a«  to 
Operate  whether  she  Survives  or  Predeceases  her 
HusRAND.  Bequest  of  Legacies  and  Annuity. 
Special  Gift  of  annuity  Fund  a/fer  death  of 
annuitant.  Gift  of  Legacies  in  trust  for  Sisters 
and  their  Issue.  Legacy  in  trust  for  Children  of 
another  Sister  who  does  not  take  a  life  interest. 
Direction  to  pay  Income  of  Minors  to  their  Mother 
for  their  maintenan/:e.  Gift  of  Residue  to 
Brothers. 

I,  A.,  the  wife  of  B.,  of,  &c.,  declare  this  to  be  my  last 
will:  Whas  by  a  settlemt  made  on  my  marre  with  my  sd 
husbd,  dated,  &c.,  &  made  betn  myself  by  my  then  name  of 

of  the  first  pt,  my  sd  husbd  of  the  second  pt,  &  C.  &  D. 

of  the  third  pt,  the  sevl  stks,  funds,  and  ppty  thrin  mentd,  & 
certn  intts  which  were  then  in  revoD  or  contingency  or  unascer- 
tained, but  wch  have  since  fallen  into  posson  or  been  ascer- 
tained and  reed  by  the  trees  of  the  sd  settlemt  were  settled 
upon  trusts  for  the  benefit  of  myself  &  my  sd  husbd,  duig  our 
respive  lives,  and  afbwds  for  the  issue  of  our  marre,  and  in  the 
event  of  such  default  or  failure  of  issue  of  our  marre  as  thrin 
mentd,  then  if  I  shd  survive  my  sd  husbd  in  tiust  for  myself 
absolutely,  but  if  I  should  die  in  the  lifetime  of  my  sd  husbd 
then  subjt  to  his  life  iutt  upon  such  trusts  &  genlly  in  such 
mner  in  all  respts  as  I  shd,  notwg  my  coverture,  by  will  appt, 
&  the  sd  indre  contains  a  provon  for  the  settlemt  of  my  other 
or  future  ppty  accruing  durg  my  said  coverture  (except  as  thrin 
mentd)  upon  the  like  trusts ;  Now  IN  exercise  of  every  power 
given  to  me  by  the  said  settlemt  or  orwise  &  to  the  intent  that 
this  my  will  shI  take  effect  whether  I  survive  or  predece  my 
sd  husbd,  I  hby  appt  &  direct  that  in  case  of  such  de&ult  or 
failure  of  issue  of  my  marre  as  in  the  sd  settlemt  is  mentd,  all 
the  trust  funds  &  ppty  wch  are  now  or  may  hrafter  become 


(a)  See  p.  871,  note. 
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8ub]t  to  the  trusts  of  the  sd  settlemt,  or  so  much  thof  as  shl      ^*"<'« 
not  have  become  vested  or  been  applied   uuder  the  trusts  or       — 1 
powers  by  the  sd  settlemt  or  by  law  vested  in  the  trees  or  tree 
thof,  shl  upon  the  death  of  the  survor  of  myself  &  my  sd 
husbd,  or  such  default  or  failure  of  issue  as  afsd  (wch  shl  last 
happen)  be  transferred  by  the  trees  or  tree  for  the  time  being 
of  the  sd  settlmt  to  the  trees  or  tree  for  the  time  being  of  this 
my  will  (6)  (hinafter  called   my  trees),  whose  rect  shl  be  an 
effectual  discharge  for  the  same,  And  shl  be  held  by  my  trees 
upon  the  trusts  fuUg  (that  is   to  say),  Upon  trust  to  pay  Upon 
throut  my  fuul  &  testy  expses  and  debts,  &  engagemnts  in  the  ^^ebta 
nature  of  debts  (unless  the  same  shl  be  orwise  pd  as  hinafter  Ic), 
provided  &  as  the  secondary  fund  for  the  paymt  thof),  &  in 
the  next  place  to  pay  or  provide  for  throut  the  foUg  legacies  & 
annies  free  of -duty,  Oeneral  Legdciea^  p.  708,  &  an  anny  to 
comince  from  the  death  of  the  sva^vot  of  the  testrix  &  her  husbd, 
p.  720 ;  And  I  direct  my  trees  to  set  apt  &  invest  in  any  such  a'ld 
investmts  as  are  hinafter  authorised  a  sufft  capl  sum  to  answer  i^l^ 
by  the  annl  income  thof  the  sd  anny  hinbfe  bequed,  and  upon  ""^oitiy. 
the  death  of  the  said  annuitant  I  Beque  the  fund  so  set  apt  to  ^Japart^ 
such  of  my  brothers  &  sisters  (other  than  my  sister  C.)  as  shl  to  answer 
be  livg  at  the  death  of  the  burvrir  of  myself  &  ray  husbd  &  the  ^^  ^' 
sd  annuitant,  or  shall  be  then  dead  leavg  issue  then  livg  if  more  after 
than  one  in  eql  shares,  to  the  intent  that  the  shares  so  expd  to  ^^j. 
be  given  to  such  of  my  brothers  as  shl  be  dead  leavg  issue  shl  taut 
vest  in  their  respive  personal   repves   as  pt  of  their   psonal 
este  {d)y  &   that   the  shares   so  expd  to  be  given  to  my  sd 
respive  sisters  (whether  survivg  me  or  not)  shl  be  retained  by 
my  trees,  and  held  upon  the  trusts  hinafter  decld  concerng  the 

legacies  of  £ each  next  hinafter  bequed  in  trust  for  them 

resply  ;  I  direct  that  my  trees  shall  set  apt  the  sum  of  £ Levies 

or  investmts  which  they  shall  consider  of  equivalent  value  for  of  sisters. 
each  of  my  sd  sisters  (other  than  my  sister  C.)  to   be  held 

(()  The  tmsts  of  the  will  in  this  case  (as  the  power  in  gexferal)  may  and  are 
directed  to  be  executed  by  the  trustees  appointed  by  the  testatrix ;  as  to  the 
case  of  a  special  power,  see  Vol.  1.,  p.  70,  note. 

(r)  The  appointed  fund  would  be  assets  for  payment  of  debts  without  any 
express  provision  ;  see  the  M.  W.  P.  A.,  1882,  s.  4.  As  to  the  rights  of  the 
buBband  to  retain  the  funeral  expenses  of  his  wife  as  against  creditors  in  the 
aboenee  of  a  charge  of  debts,  see  Be  McMyn,  33  Ch.  L.  575. 

(d)  See  p.  760,  note  (c). 
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Residuary 
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ment, de- 
vise, and 
bequest. 


upon  the  foUg  trusts,  that  is  to  say,  Upon  trust  to  vary  the 
investmt  thof  at  any  time  in  any  mner  hinafber  authorised  at 
discron,  &  to  pay  the  income  of  each  of  such  sums  &  the 
investmts  thof  to  the  sister  of  mine  for  whom  the  same  shl  be 
intd  durg  her  life  &  so  that  durg  coverture  the  same  shl  be  for 
her  septe  use  witht  power  of  anticipon,  &  after  her  dece  shl 
hold  the  capl  thof,  In  trust,  &c.,for  is^ue  of  sisfter.aa  she  may 
appt,  p.  745,  in  default  for  her  chin  at  21,  <fec.,  p.  746  ;  Hotdi- 
pot  clause,  p.  755 ;  Advcemt  clause,  p.  776  ;  And  in  case  any 
of  my  sd  sisters  shl  have  no  child  who  shl  attn  a  vested  intt 
under  the  trusts  hinbfe  contd,  then  subjt  to  the  trusts  afid 
the  legacy  hinbfe  bequed  in  trust  for  her  &  the  trust  funds 
representg  the  same  shl  sink  into  the  residue  of  the  sd  trust 
premes ;  And  I  direct  that  my  trees  shl  set  apt  the  sum  of 

£ or  investmts  wch  they  shl  consider  of  equivalent  value, 

with  power  to  transpose  such  investmts  in  mner  a&d,  &  shl 
hold  the  same  In  trust  for  the  chin  or  child  of  my  sd  sister  G. 
who  shl,  &c.,  p.  74i7,form  viii. ;  And  I  direct  that  the  income 
of  the  expectant  shares  of  such  respive  chin  8hl  durg  their 
respive  minorities  in  the  case  of  sons,  &  minority  &  spinster- 
hood  in  the  case  of  daurs,  be  pd  to  their  mother  the  sd  C, 
if  living,  for  their  mtce  &  educon,  but  witht  any  liability  to 
acct  for  the  applicon  thof,  &  in  case  of  her  death  the  same 
income  or  any  pt  thof  shl  be  applied  at  the  discron  of  my 
trees  for  that  ppose,  eir  directly  or  by  paymt  thof  to  the  gdiao 
or  gdians  of  such  respive  chin  witht  liability  to  see  to  the 
applicon  thof,  and  any  surplus  income  shl  be  invested  io 
mner  afsd  &  accumulated  as  an  addon  to  the  capl  of  the  trust 
fiind ;  Advcemt  clause,  p.  776 ;  And  in  case  there  shl  be  no 
child  of  my  sister  C.  who  shl  attn  a  vested  intt  under  the 
trusts  afsd,  the  sd  last-men td  legacy  and  the  trust  premes 
representg  the  same  or  so  much  thof  as  shl  not  have  been 
applied  or  disposed  of  under  the  trusts  a£sd  shl  sink  into  the 
residue  of  the  sd  trust  premes ;  And  I  appt,  devise  &  beqae 
all  the  residue  of  the  sd  trust  premes  comprd  in  or  subjt  to 
the  trusts  of  my  sd  marre  settlemt  (incladg  in  such  residue 
any  of  the  legacies  hinbfe  bequed  wch  may  wholly  or  partially 
bi\  by  lapse  or  orwise),  &  all  &  singr  other  the  este  b  effects 
both  real  &  psonal  of  or  tp  wch  I  shl  at  my  deoe  be  seised, 
possed,  or    entled   as    my  septe  este,  or  wch   I  may  have 
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power  to  dispose  of  by  this  my  will  (whether  I  survive  my  sd      p»bo. 
husbd  or  not)  subjt  to  &  as  the  primary  fund  for  the  paymt  of      — ! 
my  debts  &  engagements  in  the  nature  of  debts  unto  &  eqlly  v^^^^*^ 
betn  such  of  my  brothers  as  shl  be  livg  at  my  dece  or  shl 
have  previously  died  leavg  issue  then  livg,  if  more  than  one 
in  eql  shares,  &  so  that  the  shares  so  ezpd  to  be  given  to  any 
such  deced  brother  shl  vest  in  his  hrs,  devisees,  exs,  or  ads,  as 
pt  of  his  real  or  psonal  este  as  the  case  may  be,  Inveshat 
clause,  p.  739 ;  Power  to  trees  to  settle  questions,  p.  824 ;  Power 

to  employ  agents,  (fee,  p.  824  :  And  I  appt exs  &  trees  of 

this  my  will.     In  wits,  &c. 


WILL  of  a  Married  HLjlS  providing  for  the  event  of  his      pmo. 
Dying  Simultaneously  vrith  his  Wife  (a).  ^^^ 

CommceTnty  p.  682.  I  appt  my  wife  B.  sole  extrix  &  tree  of  Appoint- 
this  my  will,  but  in  case  she  shl  predece  me,  or  in  case  she  ^'^utorg. 
shl  survive  me  but  shl  die  bfe  provg  this  my  will,  or  shl  not 
prove  the  same  within  three  calr  months  after  my  death, 
then  I  appt  C.  sole  exor  &  tree  thof,  gift  of  legacies,  genl 
devise  &  beqt.  Unto  &  to  the  use  of  my  sd  tree,  her  or  his 
hra,  exs,  &  ads ;  Upon  trust,  &e.,  for  conversion,  payvit  of 
Junl,  (fee,  eocpses,  debts  &  legacies,  &  investmt,  &  shl  stand 

(a)  This  wiU  is  intended  to  provide  for  the  contingency  of  the  testator  dying   As  to 
simultaneously  (or  nearly  so)  with  his  wife,  and  especially  so  as  to  prevent  his   mode  of 
testamentary  wishes  being  frustrated  in  the  event  of  this  happening  under   providing 
circumstances  (such  as  a  shipwreck)  which  would  leave  no  means  of  ascertaining   ^       ^ 
-which  died  first.    If  this  were  to  happen,  and  the  will  were  in  the  form  of  a  gift   ^[fg  dying 
to  the  wife  if  surviving  and  in  the  converse  event  to  other  parties,  it  would  fail    slmulta- 
altogether,  and  his  intentions  would  be  defeated  (see  Re  Alston,  [1892]  P.  142).    neously. 
To  obviate  this,  an  absolute  overriding  power  of  appointment  by  deed  or  will  is 
^ven  to  the  wife  which  is  equivalent  to  an  absolute  bequest  to  her,  except  that 
to  make  the  property  her  own  she  must  execute  a  deed.    In  the  event  of  her 
not  surviving,  or  not  exercising  the  power,  the  alternative  dispositions  will  take 
effect,  so  that,  in  the  event  of  such  a  catastrophe  as  is  supposed,  the  will  would 
•operate  whichever  may  have  survived.    A  similar  will  would  usually  be  made 
by  the  wife,  to  the  extent  of  her  testamentary  capacity  under  the  M.  W.  P.  Acts 
^as  to  which  see  p.  871,  note)  or  otherwise. 
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XXVI. 

Trustor 
residne  as 
wife  may 
appoint. 


In  default 
for  her  for 
life,  kc. 


possed  of  the  fid  trust  premes  constitutg  or  repreeentg  my 
residy  este ;  In  trxtst  for  such  pson  or  psons  for  such  pposes  k 
in  such  mner  in  all  respts  as  my  sd  wife,  if  survivg  me,  shl  at 
any  time  or  times  by  any  deed  or  deeds,  or  by  will  or  codl  appt, 
it  being  my  express  wish  &  intention  that  my  sd  wife  in  case 
she  survives  me  may,  if  she  thinks  fit,  make  my  sd  este  &  ppty, 
or  any  pt  thof,  her  own  by  an  exercise  of  the  power  of  apptmt 
hinbfe  conferred  on  her,  or  may  abrogate  or  modify  to  any 
extent  &  in  any  mner  she  may  think  fit  the  disposons  hinafter 
made  by  me  thof  in  the  event  of  her  not  exercisg  such  power: 
And  in  default  of  &  subjt  to  any  apptmt  by  my  sd  wife 
under  the  power  afsd  :  Upon  trust  &  to  the  intent  that  my  sd 
wife  if  survivg  me  shl  have  the  enjoymt  &  rece  the  income  & 
annl  produce  of  the  sd  trust  premes  durg  her  life  for  her  own 
absolute  benefit.  And  after  her  death.  Upon  trust,  &c, 
ulterior  trusts  &  usvxd  clauses.    In  wits,  &c. 


PREC. 
XXVII. 


Trust  for 
division 
among 
children. 


Law  of 

pei'petui- 

ties. 


XXVII. 

WILL  settling  Residuary  estate,  with  trust  for  conver- 
sion, on  testator's  Children,  Grandchildren  and 
Great  -  Grandchildren  as  far  as  the  law  of 
Pepetuity  will  permit  (a). 

GommceTnt ;  Apptmt  of  exs  &  trees ;  Specific  &  pecuniary 
legacies,  &c, ;  Residy  devise  &  beqt  in  trust  for  conversion 
and  paymt  of  debts,  <&c.,  &  investmt ;  Dedon  of  trust  of 
residy  onoys;  In  trust  to  divide  the  same  residy  moys  & 

investmts  into  eql  shares,  &  to  appropriate  one  of  such 

shares  to  each  of  my  chin  now  livg,  whether  such  child  shl 
survive  me  or  not,  &  one  share  to  my  deced  daur ,  &  so 


(a)  This  Precedent,  the  tmste  of  which  are  somewhat  elaborate,  thoo^ 
compendious,  is  adapted  to  the  case  of  a  testator  advanced  in  years  with  a 
g^own-up  family  of  children  and  grandchildren,  who  is  desirous  of  tyin^  up  his 
property  for  as  many  generations  as  possible,  and  will  serve  to  indicate  the 
limits  allowed  by  the  law  of  perpetuities  ;  it  wiU  be  seen  that  the  trusts  are 
carefully  restricted,  so  that  the  vesting  can  in  no  case  be  postponed  beyond  lifes 
in  being  and  21  years. 
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that  any  referee  binafter  contd  to  the  shares  of  my  respive  chin      pmo- 

in  my  residy  este  shl  be  deemed  to  apply  &  have  referee  to  the       ' 

shares   binbfe   directed   to   be   appropriated   to .  them    resply, 
whether  they  shl  resply  survive  me  or  not ;  Provd  always  &  Declara- 
I  direct  that  the  shares  so  directed  to  l)e  appropriated  to  my  sd  tra^t^of 
respive  chin  shl  not  vest  absolutely  in  them  or  their  repves,  but  shares, 
shl  be  retained  by  my  trees  &  held  upon  the  trusts  binafter 
decld  concemg  the  same  resply  ;  I  direct  that  my  trees  shl  Son  or 
hold  the  share  of  each  of  my  sons  in  my  sd  residy  este.  Upon  for'fifef 
TRUST,  &c.,  [^protected  life  intt,  see  pp.  741,  742,  forms  iv.  & 
VI.] ;  And  I  DIRECT  that  the  sd  trees  shl  stand  possed  of  the  share 
of  each  daur  of  mine  in  my  sd  residy  este  [daur  for  life,  septe 
use,  &c.y  see  p.  741]  ;  And  I  direct  that  my  sd  trees  shl  stand  Remainder 
possed  of  the  share  of  each  of  my  sd  sons  &  daura  in  my  sd  or\er 
residy  este  from  &  after  his  or  her  dece,  or  from  &  after  my  children. 
dece  as  to  any  son  or  daur  predeceasg  me  ;  Upon  trust  to  appro- 
priate such  share  unto  such  chin  or  child  of  the  son  or  daur  of 
mine  to  whom  such  share  shl  have  been  origly  appropriated  as 
afsd  as  shl  be  livg  at  my  death  or  born  aftwds,  or  shl  have  died 
in  my  lifetime  leavg  issue  survivg  me  in  eql  shares ;  Provd 
ALWAYS  &  I  empower  each  of  my  sd  sons  &  daurs  who  may 
survive  me,  at  any  time  by  deed  revocable  or  irrevocable,  or  by 
will  or  codl  to  alter  in  any  mner  &  to  any  extent  he  or  she  may 
think  fit,  the  shares  in  wch  the  afsd  share  of  such  son  or  daur 
in  my  residy  este  shl  after  his  or  her  death  be  appropriated  to 
his  or  her  chin  if  more  than  one  as  lastly  hinbfe  provd,  but  it 
shl  not  be  competent  to  such  son  or  daur  to  alter  in  any  respt 
the  trusts  upon  wch  the  shares  or  shaie  so  appropriated  to  his 
or  her  chin  or  child,  are  or  is  to  be  held  as  binafter  provd  ; 
And  I  declare  that  any  referee  binafter  contd  to  the  share  of 
any  grandchild  of  mine  shl  be  deemed  to  apply  &  have  referee 
to  the  share  appropriated  to  such  grandchild  as  afsd,  whether  d^^j^^ 
he  or  she  shl  survive  me  or  not :  Provd  always  &  I  direct  tion  of 
that  the  share  of  any  grandchild  of  mine  who  shl  have  been  Ij^'^ls^of 
bom   in   my  lifetime   shl   not  (except   in   the   event  binafter  P^^d- 
provd  in  that  behalf)  vest  absolutely  in  such  grandchild  or  his  born  in 
or  her  repves,  but  whether  he  shl  survive  me  or  die  in  my  life-  |^®^.?*****'* 
time  leavg  issue  as  afsd  shl  be  retained  by  my  trees  &  held  by  as  to 
them  upon  the  trusts  binafter  decld  concemg  the  same,  that  is  ®^*"  ^^ 
to  say,  upon  trust  to  pay  the  income  thof  to  such  grandson  if  siTbora" 
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PREO.       survivg  me  durg  his  life,  &  after  his  death  [uaucd  trvMa  for 

'      iaaiLe^  &  in  case  the  trusts  hinbfe  decld  concerng  the  share  of 

for  him       g^^}^  grandson  shl  fail,  then  subjt  &  witht  prejudice  to  the 

remainder    tnists  hinbfe  decld  concerng  such  share,  the  same  share  shl  be 

to  issue.      j^^j J  jj^  TRUST  for  such  pson  or  psons  &  for  such  pposes  as  my 

as  he  Bame  grandson  shl  by  will  or  codl  appt,  &  in  default  of  &  subjt 

appoints     ^^  ^^y  g^gl^  apptmt  the  same  shl  be  held  upon  the  trusts  b  in 

In  default    ^^^  mner  upon  &  in  wch  the  same  wd  have  gone  &  been  held 

to  accrue,     jf  such  gi*andson  of  mine  had  never  existed;  And  I  declare 

^  *^  .       that  the  share  of  my  residy  este  hinbfe  directed  to  be  appro- 

ffrand-         priated  to  any  granddaur  of  mine  who  shl  have  been  bom  in 

so  bora  '      my  lifetime  (whether  she  shl  survive  me  or  die  in  my  lifetime 

leavg  issue  survivg  me  as  afsd),  shl  be  held  by  my  trees  upon 

Upon  the  like  trusts  so  far  as  capable  of  takg  eflTect,  for  such  grand- 

her  and       daur  durg  her  life  (but  with  the  substiton  of  a  life  intt  for  her 

her  issue      septe  use  witht  power  of  anticipon  for  a  simple  life  intt),  &  after 

pointees.      her  dece  for  her  issue,  &  with  the  like  power  to  her  of  apptmt 

among  her  issue,  &  the  like  power  to  her  of  testy  apptmt  on 

failure  of  the  prior  trusts  as  are  hinbfe  decld  concerng  the  share 

of  each  grandson  of  mine  who  shl  have  been  born  in  my  lifetime,  b 

In  default    in  case  of  the  failure  of  the  trusts  hinbfe  decld  concerng  the  share 

accrue.     ^^  ^^^  granddaur  of  mine  born  in  my  lifetime  &  subjt  thto  so 

far  as  capable  of  takg  effect,  the  share  of  such  granddaur  of 

mine  shl  go  &  be  held  upon  the  like  trusts  &  in  the  like  mner 

Trusts  of     as  if  such  granddaur  had  never  existed  ;  And  I  direct  that  the 

after-born    share  hinbfe  directed  to  be  appropriated  to  any  grandchild  of 

^?^'        mine  who  shl  be  bom  after  my  dece  shl  not  (except  in  the  event 

&  to  the  extent  hinafter  provd  in  that  behalf)  vest  absolutely 

in  such  grandchild  but  shl  be  retained  by  my  trees,  &  held  by 

them  upon  the  trusts  hinafler  decld  concerng  the  same  resply, 

that  is  to  say,  the  share  of  any  grandson  of  mine  who  shl  be 

For  ffrand-  born  after  my  dece  shl  be  held  In  trust  to  pay  the  income 

his  issue      ^^^^  ^^^*^  ^"^^  grandson  until  his  death,  or  until  the  death  of 

with  rv-       the  last  survor  of  such  of  my  chin  &  grandchln  as  shl  be  bom  in 

as  to  per-i    niy  lifetime  (wchever  of  such  events  shl  first  happen),  &  in  case 

petuities.     g^^^jj  grandson  shl  be  livg  at  the  death  of  the  last  survor  of 

such  chin  Sz  grandchln  of  mine  as  last  afsd,  then  upon  trust  to 

pay  &  transfer  the  capl  of  such  share  to  my  same  grandson  for 

his  absolute  benefit,  but  in  case  such  grandson  shl  predece  such 

last  survor,  then  from  &  after  the  death  of  my  same  grandson 
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the  capl  of  such  share  shl  be  held  upon  the  like  trusts  for  the      ^Rko. 

xxvir. 
T)enefit  of  the  issue  of  such  grandson,  &  with  the  like  power  to       ' 

bim  of  apptmt  among  such  issue,  &  the  like  power  to  him  of 

iesty  apptmt  on  failure  of  the  prior  trusts  as  are  hinbfe  decld  & 

-contd  concerng  the  share  of  any  grandson  of  mine  who  shl  be 

l)orn  in  my  lifetime  (a) ;  And  in  case  of  the  failure  of  the  trusts  In  default 

hinbfe  decld  concerng  the  share  of  any  grandson  of  mine  born 

after  my  dece,  such  share  shl  go  &  be  held  upon  the  like  trusts 

&  in  the  like  mner  as  if  such  grandson  had  never  existed  ;  And  -^«  to 

I  declare  that  the  share  of  any  granddaur  of  mine  who  shl  be  after-bom 

bom  after  my  death  shl  be  held  upon  the  like  trusts  for  the  ^^t\ 

•^  *  daugnten 

benefit  of  such  granddaur  &  her  issue  &  apptees  as  are  hinbfe  on  like 
decld  concerng  the  share  of  any  grandson  of  mine  born  after  my  ^^^^ 
death,  but  so  that  any  intt  in  the  income  of  such  share  to  wch  half  of 
such  granddaur  may  be  entled  shl  durg  coverture  be  for  her  after-born 
septe  use,  witht  power  of  anticipon,  &  in  case  of  the  failure  of  grandsons. 
such  trusts  &  subjt  to  the  same  so  far  as  takg  effect,  the  same 
share  shl  go  &  be  held  upon  the  like  trusts  &  in  the  like  mner 
as  if  such  granddaur  had  never  existed ;  Prqvd  always,  &  I  Mainten- 
declare   that   durg   the   minority  of  any  grandson    or  great-  accumu- 
^andson,  or  the  minority  &  discoverture  of  any  granddaur  or  ^^tion. 
^reat-granddaur  of  mine,  whether  born  bfe  or  after  my  death, 
the  income  of  any  share  to  wch  such  minor  may  be  entled  for 
life  or  for  any  less  period,  or  to  the  capl   whof  such   minor 
may  be   entled  in   expectancy,  may  be  applied  by  my  ti*ees 
wholly  or  partially  for  the  mtce,  educon,  or   benefit   of  the 
minor  so  entled  in  such  mner  as  my  trees  may  think  fit,  &  eir 
directly  or  by  paying  the  same  for  that  ppose  to  the  gdian  or 
gdians  of  such  minor  witht  seeing  to  the  applicon  thof,  &  any 
surplus  of  such  income  shl  be  accumulated  1  y  my  trees  by  the 
investmt  thof  &  the  accrug  income  thof,  so  as  for  all  pposes  to 
be  added  to  &  become  pt  of  the  capl  of  such  share  [advcemt 
clause];  And  I  direct  that  in  case  the  trusts  hinbfe  decld  Ultimate 
concerng  the  share  of  any  of  my  sd  chin  in  the  sd  trust  premes  accruer, 
shl  fail,  then  &  in  such  case  &  subjt  &  witht  prejudice  to  the 
trusts  hinbfe  decld  concerng  such  share,  so  far  as  the  same 


(a)  A  gift  of  land  to  the  children  of  a  grandchild  not  bom  in  the  testator's 
lifetime  would  be  void  as  offending  against  the  rule  of  double  possibilities : 
Whitby  y.  Mitchell,  44  Ch.  D.  85. 
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shl  take  effect,  the  same  share,  includg  anj  further  share  web 
may  accrue  or  be  added  thto  under  this  pent  proven,  shl 
accrue  &  be  added  to  the  origl  shares  in  my  sd  residy  este 
hinbfe  directed  to  be  appropriated  to  my  other  chin  a&d 
(whether  survivg  me  or  not)  in  eql  proportions,  &  the  share  or 
shares  wch  shl  so  accrue  to  my  sd  respive  chin  shl  be  held 
upon  the  like  trusts  as  are  hinbfe  decid  concerng  their  respive 
origl  shares,  so  far  as  capable  of  takg  effect ;  Usual  douses. 
In  wits,  &c. 


PRSC. 
XXVIIL 


Devise  ot 
ireeholdfl. 


WILL  devising  Freeholds,  Copyholds,  Leaseholds, 
aTid  Heirlooms  to  the  Testator's  Issue  in  Strict 
Settlement,  and  Bequeathing  the  Residuary  Pkr- 
SONALTY  on  the  trusts  declared  of  the  Proceeds  of  a 
Sale  of  the  real  estate,    A  Full  form, 

Commcefmt,  p.  682 :  Specific  devises^  p.  690 :  I  devise  all 
my  freehd  [manors,  lordships,  reputed  manors  or  lordships^ 
messes,  farms,  lands,  tithes,  rents,  advowsons,  tenemts  &]  hds> 
situate,  arisg,  &  being  in  the  sevl  parishes,  or  places  of,  &Cn 
or  elsewhere,  in  the  sevl  counties  of,  &c.,  with  their  &  every 
of  their  rts,  royalties,  members,  &  appurts,  &  all  other  estes 
&  hds  of  freehd  tenure,  not  orwise  disposed  of  by  this  my  will, 
or  any  codl  hto,  of  or  to  wch  I  may  at  my  dece  be  seised  or 
entled,  or  over  wch  I  may  have  any  absolute  power  of  disposon 
exerciseable  by  will  \pr,for  brevity,  all  my  freehd  estes  &  hds 
whatsr  &  wheresr,  not  orwise  disposed  of],  [Unto  B.,  of,  ftc, 
&  C,  o(  &C.,  &  their  hrs,  to  the  uses,  upon  the  trusts,  &  subjt 
to  the  powers  &  provons  hinafter  decld  &  contd  concemg  the 
same,  that  is  to  say].  To  the  use,  &c.,  Limon  to  trees  for  term 
of  1000  yrs,  p.  793 ;  Li/mon  of  rent-chge  to  wife,  *'  in  bar  of 
dower  &  freebench,"  p.  794 ;  form  x.  (a) ;  Limon  of  term  of 
600  yrs  to  trees,  p.  793 ;  Limcms  in  strict  setHemt  to  tester's 
sons  &  their  issue  male,  p.  796,  form,  xix. ;  [Limons  to  testor's 


(«)  As  to  the  omission  of  the  powers  of  distreBS  and  entry  and  term  for 
securing  the  jointure,  see  Vcd.  I.,  p.  314,  note. 
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daurs  &  their  issue  male,  p.  797,  form  xx.]  ;  LiTnons  in  remr      i*R»c- 

ZXTIII. 

to  the  issue  genl  of  tester's  sons,  p.  797,  form  xxi. ;  Limons  in       * 

remr  to  dav/rs  &  their  issue,  p.  799,  form  xxii. ;  [//  the  limon 
to  the  dau/rs  &  their  issue  male,  form,  xx.,  is  inserted,  as 
above,  substitute  for  the  last  limo'a,  form  xxiii.,  p.  799]  : 
Ulterior  liTrums  (if  any)  wch  can  readily  he  framed  from  the 
forms  at  pp.  792  to  801  ;  Ultimate  remr  "  To  the  use  of  my 
own  rt  hrs  (b)  ; "  Provo  cuttg  down  estes  tail  of  psons  horn  in 
testor's  life,  p.  794 ;  [Provd  alwa^ys  &  I  declare,  &c.,  IfaTne  & 
arms  clause,  p.  589,  m,utatis  m/wtandis  (c)] ;  Trusts  of  term 
of  1000  yrs  to  pay  debts  &  legacies,  "  in  case  of  deficiency  of," 
psonal  este,  p.  804 ;  And  I  declare,  &c.,  Trusts  of  term  of 
500  yrs  for  raisg  portions  for  testor's  yor  chin,  p.  802  ; 
Power  to  m/jle  tenamts  for  life  to  jtv/re,  p.  806,  <fe  for  female 
tenants  for  life  to  limit  rent-chges  to  husbds,  p.  805  ;  Power 
to  chge  portions,  p.  805 ;  Provd  always  &  I  declare,  &c., 
Provo  that  a  chge  of  a  rent-chge  or  portions  shl  not  take  effect 
unless  the  pson  chging  the  samie  or  his  or  her  issue  becomes 
entled  in  posson,  p.  606,  mutatis  mutandis  ;  Provd  also  &  I 
declare  that,  &c.,  Provo  limAtg  total  amt  chgeahle  for  rent- 
chges  &  portions,  p.  607,  mutatis  mutandis ;  [Shiftg  clause 
carryg  over  este  on  succon  to  an^or  este,  p.  591,  mutatis 
mutandis^  \  Power  to  manage  dv/rg  minorities,  p.  805,  or,  the 
Addon  to  statutory  clause,  p.  805  (d);  Provon  reqvbirg  tenants 
for  life  to  keep  land  in  cvltivon,  p.  647 ;  Power  to  lend  capl 
Tnoy  to  tenants  for  life  for  stockg  farms,  p.  647  ;  Provon  as  to 
motices  under  S.  L,  Acts,  p.  81 7  :  [Add  any  of  the  foUg  clauses 
wch  m/iy  be  appropriate  &  required  with  referee  to  the  S,  i. 
Acts ;  Provon  as  to  eoctension  of  powers  of  Acts,  p.  807  ;  Provon 
for  there  being  no  pson  havg  powers  of  Acts,  p.  808  ;  Power 
to  grt  leases  for  long  terms  &  revy  leases,  &c,,  p.  641, 
mutatis  mutandis;  Provon  as  to  fines  on  renewals,  p.  641, 
mutatis  mutandis;  as  to  nnvng  rents,  p.  642,  m,utalis  m^u^ 
ta/ndis ;  as  to  sale,  &c.,  of  m^ansion-hovse,  &c,,  p.  642 ;  Power 


{h)  See  p.  589,  note. 

(c)  If  the  name  and  arms  clause  is  inserted,  the  variations  given  in  the  notes 
to  the  fonns  for  that  case  will  he  introdnced. 

(^  The  express  powers  of  leasing,  sale,  &c.,  are  dispensed  with  in  reliance  on 
the  S.  L.  Acts,  see  p.  572,  note  ;  for  the  forms  of  snch  powers  if  it  is  desired  to 
iHJBert  them,  see  pp.  805,  806,  and  the  references  in  the  notes  thereto. 
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PEEo.      to  make  grta  in  fee  for  bldg  pposes  &  oiker  bldg  esie  powers, 

'     p.  642  et  8eq,y  mutatis  Tnutandis ;  Extended  power  to  raise  may 

on  mtge,  p.  642,  see  also  p.  735,  mutatis  mutandis ;  Power  to 

sell  for  fee-farm  rents,  p.  643 ;  Power  to  exchange  for  land  in 

Ireland,  p.  643 ;  Power  to  sell  or  grt  sites  for  churches^  schoohy 

&C.J  p.  643 ;  Power  to  accept  leases  of  easemts,  p.  644 ;  Extension 

of  powers  ofvavestm,t  under  Acts,  p.  644 ;  Extension  ofprovons 

of  Acts  as  to  improvemtSy  p.  645 ;  Power  to  tenxintfor  life  to 

ckge  inhance  with  improvemts,  p.  647 ;  Provon  as  to  title  of  8. 

Copyholds   L.  Acts,  p.  817]  ;  Devise  of  copyhds,  &  beqt  of  leasehds,  on  trusts 

holiiU.     '    correspondg  with  uses  of  freehds,  pp.  810,  811  ;  but  consider 

the  note  there  as  to  leasehds  l^Poiuer  to  sell  leasehds  by  way  of 

underlease,  p.  652  ;]  [^For  a  ming  este,  beqt  of  ming  plant,  <fe., 

Heir-  on  trusts,  p.  652,  m,utatis  mutandis ;]  I  beque  my  service  of 

plate,  marked  with  the  crest,  or,  '*my  collection  of  oil 

paintgs,"  or,  ''all  the  plate,  furniture,  linen,  china,  glass,  & 
articles  of  househd  use  or  ornamt,  prints,  pictures,  busts,  statues, 
bronzes,  marbles,  vases,  antiquities,  books,  and  manuscripts,  wch 

shl  be  in,  about,  or  belongg  to  my  mansion-house  of ,  [or, 

ppal  place  of  residce]  [or  the  gardens  or  pleasure  grounds  thof], 
At  the  time  of  my  dece  (except  such  articles  as  from  their  triflg 
value,  or  unimportant  or  perishable  nature,  my  trees  shl  consider 
to  be  unsuitable  for  heirlooms)  (a),"  or  as  the  case  may  be.  Unto 
THE  sd,  trees,  upon  trust,  &c.,  continue  trust  of  chattels  as  heir- 
looms by  referee  to  the  limons  of  the  devised  estes,  p.  653. 
mutatis  m,utandis ;  Power  to  trees  to  give  heirlooms  to  tenant 
for  life,  p.  811,  n^te;  Other  specific  beqts,  pp.  682  et  seq. ;  Imr 
Bequert  mediate  legacy  to  wife,  p.  708 ;  Oenl  lega/nes,  pp.  708  et  seq.; 
duMv  Beqts  of  annies,  pp.  720  et  seq, ;  Oenl  beqt  of  psonal  ede  in 
perapnal  trust  for  conversion  &  paymt  of  debts,  &c.,  pp.  728,  729,  734, 
"  &  shl  stand  possed  of  the  residue  of  such  moys  upon  the  trusts 
&  subjt  to  the  powers  &  provons  wch  wd  be  applicable  to  such 
mojTB  if  the  same  had  arisen  from  a  sale  of  the  freehd  hds  hbj 
devised  in  strict  settlemt  &  so  that  the  same  shl  be  deemed  to 
be  impressed  with  a  trust  for  the  investmt  thof  in  the  pchase  of 
freehd  hds,  &  for  the  interim  investmt  thof  in  any  other  mner 
in  wch  such  sale  moys  may  be  liable  to  be  invested  &  shl  devolve 


estate. 


(a)  Care  shoald  be  taken  not  to  include  in  a  gift  of  heirlooms  articles  of  an 
unimportant  nature. 
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a;8  real  este  accdly  (6) :  Power  to  postpone  conversion  of 
psonalty  &  trusts  of  income  until  conversion^  p.  736 ;  Power 
to  trees  to  settle  questions,  p.  824 ;  Clause  apptg  trees  v/nder 
S.  L.  Acts,  &  as  to  a  sole  tree,  p.  818 ;  Clause  apptg  trees  of  cotyi-^ 
potmd  settlemta,  p.  649,  note  (d),  form  a.  ;  Clause  supplemtal 
to  statutory  provons  as  to  indemnity  of  trees,  p.  828  (c) ; 
{Declaron  cw  to  devolon  of  trees'  powers,  p.  825]  ;  Apptrnt  of 
exs  &  trees,  p.  826 ;  Devise  of  ti^ust,  &c.,  estes  of  copyhd,  p.  825  ; 
Power  to  employ  agents,  &c,,  p.  824 ;  Apptmt  of  gdicms, 
p.  827.    In  wits,  &c. 


FREO. 
XXVIII. 


WILL  giving  Freeholds,  Copyholds,  Leaseholds,  and 
Heirlooms  to  Testator's  issue  in  Strict  Settlement 
in  the  Male  line.    A  Short  and  CoTnpendious  form, 

CommceTnt,  p.  682.  I  devise  all  my  freehd  hds  unto  &  to 
the  use  of,  trees,  for  the  term  of  1,000  yrs,  to  commce  from  my 
death.  With  remr  to  the  use  of  my  sons  sevUy  &  successively 
accdg  to  seniority  for  life.  With  an  immediate  remr  after  the 
death  of  each  of  my  sons  To  the  use  of  his  sons  sevlly  & 
successively  accdg  to  seniority  in  tail  male  With  an  ultimate 
REMR  to  the  use  of  my  own  rt  hrs ;  And  I  declare  that  the 
este  of  every  tenant  for  life  hrunder  shl  be  witht  impeachmt  of 
waste :  Provd  always  that  if  any  grandsoa  of  mine  hby  made 
tenant  in  tail  male  by  pchase  shl  be  born  in  my  lifetime  his  este 
in  tail  male  shl  not  take  effect,  &  in  lieu  thof  I  devise  the  sd 
hds  to  the  use  of  such  grandson  for  his  life,  with  remr  to  his 
sons  sevlly  &  successively  accdg  to  seniority  in  tail  male ;  I 
DECLARE  that  the  sd,  trees,  &  the  [survors  &]  survor  of  them, 
or  other  the  trees  or  tree  for  the  time  being  of  this  my  will, 
hinafter  called  my  trees,  shl  stand  possed  of  the  sd  term  of  1,000 
yrs  upon  trust  by  &  out  of  the  rents  &  profits  of  the  sd  premes, 
or  by  the  sale  of  timber  or  minis,  or  by  mtge  of  the  sd  premes 
or  any  pt  thof  for  all  or  any  pt  of  the  sd  term,  to  raise  the  annl 
&  gross  sums  foUg  [free  from  death  duties],  &  to  pay  &  apply  ** 


PRBO. 
XXIX. 


Limitation 
of  term  to 
trofttees. 

Teatator's 
sons  for 
Ufe. 


Grand- 
sons in 
tail  male. 

Proviso 
cutting 
down 
estates  of 
tenants  in 
tail  bom 
in  testa- 
tor's life- 
time. 

Trusts  of 
term. 


(h)  See  p.  570,  note. 

(ei)  As  to  the  appointment  of  new  trustees,  see  p.  667,  note. 
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PBBC. 
XXIX. 

To  raise 
money, 
pay  debts, 


Jointure 
for  wife. 


Portions 
for  testa- 
tor's 
younger 
child^n. 

Jointures 
for  widows 
of  tenants 
for  life. 


Portions 
for 

younger 
childifen 
of  tenants 
for  life. 


Mainten- 
ance of 
younger 


the  same  in  mner  hinafter  mentd,  that  is  to  say,  FiBST,  in  case 
of  deficiency  of  ray  psonal  este  such  sum  as  may  be  sufit  for 
dischargg  my  funl  &  testy  expees,  debts  &  legacies,  but  so  that 
no  mtgee  or  pchaser  shI  be  bound  to  enquire  whether  such 
deficiency  exists,  &  that  the  declon  in  writg  of  my  trees  that  do 
further  sum  can  be  required  to  be  raised  under  this  psnt  trust 
shl  be  conclusive  in  favour  of  the  revoners ;  Secondly,  an  anny 

of  £ commencg  from  my  death,  to  be  pd  to  my  wife  K.  if 

survivg  durg  her  life  on  the  usual  qtr  days,  &  so  that  durg  any 
future  coverture  the  same  shl  be  for  her  septe  use  witht  power 

of  anticipon ;   Thirdly,  the  sum  of  £ for  each  child  of 

mine  who  being  a  son  attns  the  age  of  21  yrs  or  being  a  daur 
attns  that  age  or  marries,  except  any  son  or  sons  who  bfe  attaing 
the  age  of  21  yrs  shl  become  entled  to  the  first  este  of  freehd 
under  this  my  will ;  Fourthly,  such  annl  sum  not  exceedg  the 

sum  of  £ as  any  pson  hby  made  tenant  for  life  who  or 

whose  issue  shl  become  entled  to  the  first  este  of  freehd  in 
posson  under  this  my  will  shl  by  deed  revocable  or  irrevocable 
or  by  will  appt  to  be  pd  to  his  widow  for  her  life  or  any  less 
period,  on  such  days  &  in  such  mner  as  he  shl  appt ;  FiFTHLT, 

such  sum  not  exceedg  the  sum  of  £ ,  as  any  pson  hby  made 

tenant  for  life  who  or  whose  issue  shl  become  entled  to  the  first 
este  of  freehd  in  posson  under  this  my  will  shl  by  deed  revocable 
or  irrevocable  or  by  will  appt  to  be  raised  after  his  death  or  in 
his  lifetime  with  his  consent  in  writg,  &  to  be  held  in  trust  for 
all  or  any  to  the  exclusion  of  the  others  or  other  of  his  chin  or 
remoter  issue  other  than  any  son  or  sons  who  bfe  attaing  the 
age  of  21  yrs  shl  become  entled  whether  in  posson  or  remr  to 
the  first  este  in  tail  male  under  this  my  will,  if  more  than  one 
in  such  shares  &  in  such  mner  in  all  respts  as  the  pson  makg 
such  apptmt  as  last  afsd  shl  by  the  same  or  any  other  deed 
revocable  or  irrevocable  or  by  will  or  codl  appt,  &  in  defiiult  of 
&  subjt  to  any  such  apptmt  in  trust  for  all  or  any  his  chin  or 
child  other  than  as  afsd  who  being  a  son  or  sons  attn  the  age  of 
21  yrs,  or  being  a  daur  or  daurs  attn  that  age  or  many,  if  more 
than  one,  in  eql  shares,  &  subjt  to  the  trusts  afsd  the  sd  sum  of 

£ ,  or  such  smaller  sum  as  shl  be  appted  or  so  much  thof  as 

shl  not  become  vested  under  the  sd  trusts  shl  sink  into  the  este 
&  not  be  raised ;  Sixthly,  such  annl  sum  for  the  mtce,  eduoon, 
or  benefit  of  each  child,  grandchild,  or  great-grandchild  of  mine, 


I 
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who,  if  of  full  age,  wd  be  immedly  entled  to  a  portioD,  as  my      ^^^' 

trees  shl  think  fit,  such  annl  sum  not  to  exceed  intt  at  the  rate      

of  4  p.c  p.a.  on  such  portion,  &  to  be  so  applied  by  my  trees  or  ^^^^^ 
to  be  pd  by  them  to  the  gdians  or  gdian  of  such  child,  grand-  and 
child,  or  great-grandchild,  for  such  ppose  witht  seeing  to  the  fo^e. 
applicon  thof ;  Seventhlt,  such  sum  not  exceedg  a  moiety  of  Advance- 
the  expectant  or  presumptive  portion  of  any  child  of  mine  as  °*®'^'  ^^ 
my  trees  shl  think  fit,  to  be  applied  for  the  advancemt  or  benefit  cMldien 
of  such  child  in  such  mner  as  my  trees  shl  think  fit,  &  to  be  ^  **' 

treated  as  pt  of  the  portion  of  such  child,  in  case  he  or  she  shl 
become  entled  thto ;  And  Eighthly,  such  sum  not  exceedg  a  Advance- 

«  A    1  1*1     niBnt  of 

moiety  of  the  expectant  presumptive  or  vested  portion  to  wch  younger 
any  grandchild  or  great-grandchild  of  mine  wd,  if  of  full  age,  &  *^5^Jf'*'^f 
if  his  or  her  father  or  grandfather  to  whom  a  life  este  is  hinbfe  for  life, 
given  were  dead,  be  immedly  entled,  as  such  father  or  grand- 
fSetther  shl  durg  his  lifetime  in  writg  direct  or  as  my  trees  shl 
after  his  death  think  fit,  to  be  raised  after  the  death  of  such 
father  or  grandfather  or  in  his  lifetime  if  he  shl  so  direct  in  , 

writg,  &  to  be  applied  for  the  advancemt  or  benefit  of  such 
grandchild  or  great-grandchild  of  mine  in  such  mner  as  his  or 
her  father  or  grandfather  shl  durg  his  lifetime  or  my  trees  shl 
after  his  death  think  fit,  but  so  that  if  any  such  advce  shl  be 

made  an  eql  pt  of  the  sd  sum  of  £ or  of  such  smaller  sum 

as  shl  be  chged  for  the  portions  of  the  child,  chin,  or  remoter 
issue  of  such  father  or  grandfather  shl  sink  into  the  este  &  shl 
Dot  be  raised ;  And  I  declare,  &c.,  corvtinue  jyTOvo  as  to 
surplus  rents  of  term,  p.  597,  clause  in  brackets  at  end  of 
form  XXX.,  mutatis  mutandis ;  Provos  that  anny  or  portions 
shl  not  take  effect  in  certain  events  &  limitg  total  amt 
chgeahle  for  anns  &  portions,  p.  606,  rautatis  mutandis, 
&  substitutg  **  anns,"  for  "  rent-chges  "  ;  Minority  clause 
supplemental  to  statute,  p.  805,  Provons  as  to  cvltivatg  & 
stockg  farms,  &c.,  p.  647,  forms  ci.  <fe  cii. ;  Provon  cw  to 
7U>tices  under  S.  L.  Acts,  p.  Sl7,  mutcUis  mutandis;  l^Add 
any  of  the  other  clauses  havg  referee  to  the  Acts  wch 
^nay  be  required,  as  in  last  Prec,2 ;  I  devise  &  beque  all  Gift  of 
my  copyhd  &  customary  hds,  &  all  my  leasehd  hds,  whether  ^^^i^^ 
held  for  lives  or  for  terms  of  yrs,  unto  &  to  the  use  of  the  sd  ^old». 
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PEBc.  A.  &  B.,  their  hrs,  exs,  ads,  &  assns,  resply  [(a)  Upon  trust 
_ — '  out  of  the  rents  &  profits  thof,  or  by  i-aisg  moy  on  mtge  thot 
to  pay  the  rents  &  fines  &  pform  the  covts  subjt  to  wch  the. 
same  may  resply  be  holden,  &;  to  renew  at  the  usual  periods 
the  leases  or  grts  of  such  of  the  sd  hds  as  may  be  held  under 
leases  or  grts  for  lives,  or  for  yrs  usually  renewable,  &  subjt  as 
afsd]  Upon  such  trusts  &  subjt  to  such  powers  &  provons  as 
will  most  nearl}'  correspond  with  the  uses,  trusts,  powers,  & 
provons  hrin  decld  &  contd  concerng  my  freebd  hds,  but  not  so 
Heirlooms,  as  to  increase  or  multiply  chges  &  powers  of  chgg ;  1  bequs 
unto  the  sd,  trees,  Heirlooms,  see  last  Prec.,  Upon  trust  to 
allow   the   same   to   devolve  as   heirlooms,  togr   with   the  sd 

mansion-house  at ,  as  far  as  the  law  will  permit ;  But  I 

DIRECT  that  such  of  the  leasehd  hds  hinbfe  bequed  as  are  held 
for  yrs  &  the  sd  heirlooms  shl  not  vest  absolutely  in  any  pson 
hby  made  tenant  in  tail  male  by  pchase  who  shl  die  under  the 
age  of  21  yrs,  but  shl  on  his  death  under  that  age  devolve  as  if 
the  same  had  been  freehds  of  inhance  hby  devised  in  strict 
settlemt ;  Other  specific  legacies,  pp.  683  et  seq. ;  Oenl  legacieSy 
pp.  708  et  seq,;  Gift  of  residy  psonalty  to  trees,  p.  728, 
form  V. ;  Upon  trust  for  conversion,  p.  729 ;  Paymt  of  debts^ 
&c.,  p.  734 ;  And  shl  apply  the  residue  of  the  same  moys  as  if 
the  same  had  arisen  from  a  sale  of  the  fi*eehd  hds  hinbfe 
devised  in  strict  settlemt,  &  so  that,  &c.,  as  at  p.  884  ;  Power 
to  postpone  conversion  of  psonalty  &  trust  of  income  until 
conversion,  p.  736 ;  Clause  apptg  trees  under  S.  L,  Acts  &  as 
to  a  sole  tree,  p.  818  ;  Apptmt  of  trees  of  compoumd  settlemi, 
p.  649,  note  (d),  form  A. ;  ApptTnt  of  exs,  p.  826 ;  Devise  of 
trust,  &c,,  estes  of  copyhd,  p.  825 ;  Power  to  employ  agents,, 
&c,,  p.  824;  Apptmt  of  gdians,  p.  827.    In  wits,  &c. 


Heirlooms 
and  lease- 
liold9  not 
to  vest  in 
tenant  in 
tail  by 
porchaae 
under  21. 


(a)  The  part  in  brackets  may  usually  be  omitted. 
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XXX. 

WILL  devising  Real  Estate  in  Stbict  Settlement  for     prbo. 


XXX. 


securing  Rent  Charge  to  testator's  Wife,  in  aug- 
mentation  of  her  jointure,  and  subject  thereto  as  to 
Part  of  estates  to  a  Son,  and  his  Wife  and  Issue, 
and  as  to  the  Remainder  to  a  Daughter,  a/nd  her 
Husband  and  Issue,  with  Cross  Limitations,  on 
failure  of  the  primary  limitations.  Ulterior 
Limitations  of  part  of  estates  by  Reference  to  the 
limitations  of  the  other  part.  Limitation  of  a  Term 
in  Part  of  the  estates  in  trust  to  Raise  Money  to 
Pay  Mortgage  and  other  Debts  in  aid  of  per- 
sonalty, and  a  Sum  to  be  at  the  Testator's  Wife's 
Disposal  by  Will.  Devise  of  land  to  Go  with 
Estates  devised  by  a  Former  Testator. 

Comwx^emt,  p,  862  ;  I  devise  all  the  messes,  farms,  lands,  &  Devise  of 

hds,  situate,  &c.,  wch  I  pchased  of ,  &  wch  were  conveyed  ll"^it^ 

to  me  by  an  indre  dated,  &c.,  &  made,  &c.,  with  the  appurts  settled 
thof,  to  such  &  the  same  pson  or  psons,  for  such  &  the  same 
este  &  estes,  &  subjt  to  such  &  the  same  powers  &  provons,  as 

the  hds  known  as  the este,  situate,  &c.,  were  devised  by 

the  will  dated,  &c.,  &  proved,  &c.,  of deced,  to  the  intent 

that  the  sd  hds  so  pchased  by  me  as  afsd,  may  from  &  after 

my  dece  devolve,  &  be  held  &  enjoyed  with  the  sd este, 

but   not    so   as    to   increase  or  multiply  chges   or   powers  of 
chargg  (6) ;  Oenl  devise  of  all  other  freehd  estes,  as  in  Prec,  General 
XXVIIL,  Unto  B.,  of,  &c.,  &  C,  of,  &c.,  &  their  hrs,  To  the  freS^^wL 
SEVL  USES,  upon  the  sevl  trusts,  &  subjt  to  the  sevl  powers  & 
provons  hinafler  decld  &  contd  concerng  the  same  resply  (that 
is  to  say)  As  to  &  concerng  my  lands,  messes,  &  hds  situate  As  to  freo- 

in  the  parishes  of  or  elsewhere  in  the  coy  of  Kent,  to  B.  Ken*  to 

&  C,  for  a  term  of  600  yrs,  on  trusts  after  decld,  p.  793,  form  trustees 
lY.,  And  as  to  &  concerng  my  sd  lands,  messes,  &  hds,  situate  yean, 
in  the  coy  of  Kent,  from  &  after  the  determinon  of  the  sd  term 
of  500  yrs,  &  in  the  meantime  subjt  thto,  &  to  the  trusts  thof, 


(&)  Compare  form  xxi.,  p.  696. 
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Limitation 
of  jointnio 
to  testa- 
tor's 
widow  (a). 

Limita- 
tions  of 
Sussex 
esti^tea. 


Limita- 
tions of 
Kent 
estates. 


Trusts  of 
term. 


And  as  to  &  coDcemg  all  the  residue  of  my  sd  freehd  estes  & 
hda  hinbfe  devised  to  the  sd  B.  &  C.  from  &  after  my  deoe, 
To  THE  USE,  &c.,  Limon  of  rent-chge  to  teaUyrs  wife  dv/rg 
widowhood,  "  in  aufi^menton  of  the  jture  provd  for  her  by  the 
settlemt  made  on  our  marre,"  p.  794!,  form  x. ;  And  as  to  & 
concerng  my  estes  &  hds  situate  in  the  coy  of  Sussex,  subjt  to 
&  chged  with  the  sd  rent-chge,  &  the  powers  &  remedies  sub- 
sistg  for  securg  the  same,  To  the  use,  &c.,  testor'a  son  D.  for 
life,  p.  793,  form  v.,  remr  to  D.'s  wife  K,  "  if  survivg,"  for 
life,  p.  793,  form  vl,  remr  to  his  first  <&  other  sons  in  tail  genl^ 
p.  794,  form  xi. ;  remr  to  his  daurs,  as  tenants  in  com/mon  in 
tail  genl,  p.  795,  form  xiv. ;  remr  to  testor's  daur  F.  for  life 
witht  amtidpon,  p.  793,  form  vl  ;  remr  to  her  hufbd  O.,  "  if 
survivg,"  for  life,  p.  793,  form  v. ;  remr  to  F.*s  first  &  otJier 
sons  in  tail  genl,  p.  794 ;  rewir  to  F,*s  daurs,  as  tenants  in 
common  in  tail  genl,  p.  795;  Ulterior  remrs  to  collaterals:  And 
AS  TO  &  concerng  my  sd  estes  &  hds  in  the  coy  of  Kent,  &  all 
the  remr  of  the  sd  estes  &  hds  hinbfe  devised  to  the  sd  R  & 
C,  other  than  my  sd  estes  &  hds  in  the  coy  of  Sussex,  subjt 
as  to  all  such  estes  to  the  sd  rent-chgc,  &  the  powers  &  reme- 
dies for  securg  the  same,  &  subjt  a«  to  my   Kent  estes  to  the 

sd  term  of yrs,  &  the  trusts  thof,  To  the  use,  &a,  to 

daur  F,  &  her  hushd  successively  for  life,  tt  her  issue  in  tail,  as 
above,  remr  to  son  D.  &  his  wife  successively  for  life,  &  his  issv^ 
in  tail,  as  above,  With  remr  to  such  &  the  same  uses,  &  upon 
such  &  the  same  trusts  as  are  hiubfe  decld  &  expd  of  &  con- 
cerng my  sd  estes  &  hds  in  the  coy  of  Sussex,  to  take  effect 
after  the  sevl  deces  of  my  sd  son  &  daur,  &  their  respive  wife 
&  husbd,  &  the  failure  of  issue  of  their  respive  bodies  ;  Provo 
cvMg  down  estes  tail  of  psons  bom  in  tesfor*s  life,  p.  794; 
Trusts  of  term,  to  raise  mxry  to  pay  debts,  "  includg  any  mtge 
debts  chged  on  any  of  the  sd  estes  hinbfe  devised  in  strict 
settlemt  in  exoneron  of  such  estes  thfrom,"  (6)  &  legacies,  in 


As  to  set- 
tlement 
of  two 
estates 
with  dif- 
ferent 
limita- 
tions. 


(a)  As  to  the  omission  of  the  powers  of  distress  and  entry  and  tenn  for 
securing  the  jointure,  see  VoL  1.,  p.  814,  note. 

(&)  If  the  settlement  of  the  Kent  and  Sussex  estates  effected  by  the  wiU 
constitutes  one  settlement,  capital  money  arising  from  one  estate  woold  be 
applicable  under  s.  21  of  the  S.  L.  A.,  1882,  in  the  discharge  of  incum- 
brances or  improvements  on  the  other  estate,  although  in  certain  events  the 
limitations  branch  out  in  different  directions  {Re  Fr^me,  [181*4]  1  Ch.  1} ; 
and  as  the  power  of  the  tenant  for  life  to  direct  such  applications  under  s.  88  of 
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aid  ofpaoTial  este,  p.  804,  addg  bfe  the  final  clouuse, "  And  upon      ^**c« 

FUBTHER  TRUST,  that  the  8(1  trees  or  tree  shl,  as  soon  as  con-       

veniently  may  be  after  the  dece  of  my  sd  wife,  by  all  or  any  of 
the  means  afsd  raise  such  sum  or  sums  of  moy  not  exceedg  in 

the  whole  the  sum  of  £ ,  with  intt  for  the  same,  at  the 

rate  of  p.c.  p.a.  from  her  dece,  as  my  sd  wife  shl  by  her 

will,  or  any  codl  thto,  direct  or  appt,  &  shl  pay  &  &pply  such 
sum  or  sums  &  intt  to  such  pson  or  psons,  &  for  such  pposes 
as  she  my  sd  wife  shl  by  her  will,  or  any  codl  thto,  appt  or 
beque  the  same ; "  Provd  always,  &  I  hby  declare,  that  as  Declar»- 
betn  the  psons  who  may  become  en  tied  to  my  estes  in  the  coy  incidence 
of  Kent  &  the  psons  en  tied  to  the  other  estes  chewed  with  the  of  »»*- 

*^  .  ,  .  °  cnarge  as 

sd  rent-chge  of  £ hinbfe  limd  to  my  sd   wife  (&  so  that  between 

this  declon  shl  not  affect  the  rts  or  remedies  of  my  sd  wife  or  ^^J^ 
her  assns  for  the  recovery  of  the  sd  rent-chge),  my  Kent  estes 
shl  be  liable  for  the  paymt  of  one  eql  third  pt  only  of  the  sd 
rent-chge,  &  the  costs  &  ezpses  of  raisg  the  same,  &  that  the 
residue  of  my  estes  hinbfe  chged  thwith  shl  be  liable  for  the 
paymt  of  the  residue  of  the  sd  rent-chge,  costs,  &  expses; 
Provd  always  &  I  declare  that  if  the  sd  D.  shl  survive  the  sd 
E.  it  shl  be  If'ul  for  him,  the  sd  D.,  &c.,  Power  to  appt  ajture 
to  a/n  after-taken  vnfe,  p.  602, /orm  xxxvi.,  saying  "  to  be  chgd 
upon  all  or  any  of  the  hds  of  which  the  sd  D.  shl  be  or  become 
tenant  for  life  under  this  my  will«  but  subjt  to  the  uses  &  estes 
precedg  the  life  este  of  the  sd  D.,"  SimUar  power  to  F.to 
appt  a  rent-chge  to  an  after-taken  husbd,  p.  603.  form  xxxviil  ; 
Power  to  tenants  for  life  other  than  D,  &  F.to  chge  jtures  & 
rerU-chgea  for  husbds,  p.  806,  mutatis  mutandis,  saying, 
*'  tenant  for  life  of  the  sd  premes  hinbfe  devised  to  the  sd  B.  & 
C.  or  any  pt  thof,"  "  to  be  chged  upon  the  premes  of  wch  the 
pson  exercisg  this  psnt  power  shl  be  or  become  tenant  for 
life ; "  Power  to  teTiants  for  life,  includg  D.  &  F.,  to 
chge  portions,  p.  805,  ^uith  similar  varUms;  add  provos 
at  pp.  606,  607,  forms  xli.  &  xlil,  confing  the  latter  to  the 
Sussex  estes  &  addg  a  similar  provo  as  to  the  remr  of  the 
estes ;  Power  to  trees  to  manage  durg  minorities,  p.  805, 

tiie  Act  cannot  be  excluded  or  controlled  by  the  settlement  (see  b.  51),  it  seems 
that  the  only  way  of  preventing  this  resnlt  wonld  be  to  declare  that  the  settle- 
ments of  the  two  estates  shall  be  deemed  to  be  separate  and  distinct  settle- 
ments. 
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inutatis  mutandis,  saying,  "  posson  of  the  whole  or  any  pt  of 
the  sd  hds  &  premes,"  ''  rents  &  profits  of  the  whole  or  such  pt 
as  afsd  of  the  sd  prenies  as  the  case  may  be/'  "  as  if  the  same 
had  arisen  from  a  sale  of  the  whole  or  such  pt  as  afsd  of  the  sd 
premes  as  the  case  may  be,  &c./'  or  the  addon  to  the  stcUutory 
power,  p.  805 ;  Proinms  as  to  cvZtivatg  <&  stockg  fa/rma,  &c, 
p.  647,  forms  CL  &  cu, ;  Provon  as  to  notices  under  S.  L 
Acts,  p.  817 ;  {Clauses  havg  referee  to  Acts  as  in  Free.  XXVIIL, 
p.  883 ;]  Specific  &  genl  legacies ;  Residy  beqt  of  paonaUy 
inclvdg  chattels  real  svhjt  to  paymi  of  debts,  &c.,  imdudg 
mtge  debts,  to  son  2>.  absolutely,  p.  728 ;  Clause  apptg  trees 
under  S.  L.  Acts  &  as  to  a  sole  tree,  p.  818  ;  Apptmt  of  trees 
of  compound  settlemt,  p.  t)49,  note  (d),form  a.  ;  <fe  other  usual 
clauses  as  in  Free,  XXVIIL,  p.  884.     In  wits,  &a 


PABC. 
XXXI. 


I, 


SHORT  WILL  Embodying  the  Instructions  for  the 
Will,  Where  the  Testator  is  In  Extremis,  and  there 
is  no  tiTtiefor  the  preparation  of  aformxd  Will  (a). 

,  of ,  declare  this  to  be  my  last  &  only  will ; 


I  give  all  my  real  &  psonal  este  to,  trees,  their  hrs,  exs,  &  ads, 
upon  trust  to  carry  out  the  follg  instrons  ;  And  I  give  to  them 
or  other  the  trees  or  tree  of  this  my  will  the  fullest  &  most 
absolute  authority  &  discron  as  to  the  mode  of  doing  so, 
includg  power  to  exte  &  do  all  such  settlemts,  assuroes, 
declarons  of  tnist  &  other  instrumts  &  acts  as  they  or  he  may 
think  expedient  for  that  ppose,  &  also  power  to  modify  or 
depart  from  the  sd  instrons  to  any  extent  that  may  be  deeired 
necy  or  desirable  in  order  to  carry  out  my  genl  intentions  & 
wishes  as  thriu  expd  or  to  make  the  dispons  conformable  to 

law,  &  I  appt  the  sd exs.    Copy  of  instrons.   As  wits  my 

hand  this day  of. . 


(a)  It  18  hardly  necesBary  to  say  that  this  device  should  not  be  had  reoonnft 
to  except  in  case  of  nrgent  neoeesity. 
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CODICIL  Substituting  an  Executor  avd  Trustee  for     ^*^- 
(me  Appointed  by  the  Will  and  Altering  Legacies,      — 
aTid  incorporating  provisions  of  the  Conveyancing 
Act,  1881,  and  the  Trustee  Act,  1893,  in  lieu  of 
Lord  Cran  worth's  Act  of  1860. 

C&mTncemt,  p.  682,  form  iv. ;  I  hey  revoke  the  apptmt  of  K.  Substita- 
aa  one  of  the  exs  &  trees  of  my  will ;  And  I  revoke  the  legacy  ex^utor 

of  £ bequed  by  my  sd  will  to  the  sd  K.  as  an  exor  &  tree  *°<1  *"i8- 

thof,  [but  I  hby  confirm  all  other  gifts  made  by  my  sd  will  & 
the  prior  codls  thto  to  the  sd  K.  beneflly] ;  And  I  hby  appt 
M.,  of,  &c.,  to  be  an  exor  &  tree  of  my  sd  will  in  the  place  of 
the  sd  K. ;  And  I  declare  that  my  sd  will  &  former  codls  & 
all  the  devises,  beqts,  powers,  &  provons  thrin  contd,  shl  be 
construed  &  take  effect  in  all  respts  as  if  the  name  of  the  sd 
M.  had  been  origlly  inserted  thrin  throughout  in  lieu  of  the 
name  of  the  sd  E.  as  an  exor  &  tree  thof  [&  devisee  of  copyhd 
estes  vested  in  me  as  a  tree  or  mtgee],  &  I  beque  the  sum  of 

£ to  the  sd  M.,  in  case  he  proves  my  will  &  accepts  the 

trusts  thof;  I  HBY  beque  a  legacy  of  £ to  N.  in  addon  to  Alteration 

the  legacy  of  £ given  to  him  by  my  sd  will,  &  I  revoke  cios!^" 

the  legacy  of  £ thby  given  to   P. ;   And   in  all  other  Confirma- 

respts  I  confirm  my  sd   will  as  altered  by  the  sd  former  codls  ^^ 
thto  (6).    In  wits,  &c. 

Atteaton,  p.  S2S,  form  iv.,  or  v. 


CODICIL  appointing  an  Additional    Trustee   and      frbo. 
Executor,  and  Increasing  Annuity  a-ad   trust    """' 
Legacies. 

ComTTicemt,  p.  682,  form.  iv. ;  I  hby  appt  M.,  of,  &c.,  to  be  Appoint- 
an  exor  &  tree  of  my  will,  to  act  jointly  with  K.  &  L.,  who  are  ^^''^^ 

■ — — — - —  and  trua- 

(J)  See  Follett  v.  PeUman,  23  Ch.  D.  337.  tee. 
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Beqaest 
of  in- 
creased 
annaity 


and  trust 
legtoiea. 


thby  appted  exs  &  trees,  and  I  declare  that  my  sd  will  b  the 
former  codls  thto  shl  be  construed  &  take  effect  in  all  respts 
as  if  the  names  of  the  sd  K.,  L.,  &  M.  had  been  origUj 
inserted  thrin  throughout  in  lieu  of  the  names  of  the  sd  K.  & 
L.  as  exs  &  trees  thof,  [&  devisees  of  copyhd  estes  Vested  in 

me  as  a  tree  or  mtgee] :  AnD  I  hby  beque  a  legacy  of  £ 

to  the  sd  M.  for  his  trouble ;  I  direct  that  the  anny  of  £- 


by  my  sd  will  bequed  to  my  wife  A.  durg  her  life  [widowhood] 

shl  be  increased  to  £ ,  &  that  such  increased  anny  shl  be 

payable  at  the  like  times  &  seed  in  like  mner  &  be  subjt  in  all 

respts  to  the  like  condons  &  provons  as  the  sd  anny  of  £ ; 

And  I  declare  that  the  legacy  of  £ bequed  by  my  sd  will 

in  trust  for  each  of  my  daurs  &  her  issue,  or  in  trust  for  the 
issue  of  my  daur   dying   in  my  lifetime  shl  be  increased  to 

£ ,  &   that  such   respive   increased  legacies  shl   be  held 

upon  &  subjt  to  all  the  trusts  &  provons  contd  in  my  sd  will 

wch  are  applicable  to  the  sd  respive  legacies  of  £ each 

thby  bequed  in  trust  as  afsd ;  Conjurmon  of  wiU,  p.  893.    In 
WITS,  &c 


?REO. 

xxxrv. 


Substi- 
tuted ffift 
to  chil- 
dren. 


Revoca- 
tion of 


XXXIV. 

CODICIL  givvag  share  of  Residue  to  the  Children  of 
a  Son  who  has  Died,  in  Svhstitution  for  their 
Pa/rent,  and  Revoking  the  Share  given  to  Another 
Son  (a). 

ComTOcemt,  p.  682,  form  iv. ;  Whas  my  son  K  died  on  the 
—  day  of ,  leavg chin :  Now  I  hby  declare  that 


such  of  the  chin  of  my  sd  son  K.  as  shl  survive  me  &  being 
male  attn  the  age  of  21  yrs,  or  being  female  attn  that  age  or 
marry,  shl  take  by  substiton  as  tenants  in  common  in  eql 
shares,  if  more  than  one,  the  share  in  my  residy  este  or  the 
trust  premes  representg  the  same,  wch  the  sd  K.  wd  have 
taken  had  he  survived  me :  And  i  revoke  the  trust  &  beqt 


(a)  This  codicil  is  adapted  to  the  case  where  the  gift  to  the  son  K.  would  £ul 
by  his  death  in  the  te6tator*B  lifetime,  owing  to  his  being  comprised  in  a  claasy 
see  p.  750,  note  (a). 
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oontd  in  my  ad  will  of  a  share  in  the  sd  residy  este  &  premes      ^mo. 

in  favour  of  my  son  L.,  And  I  declare  that  my  sd  will  (as        * 

hinbfe  altered)  shl  operate  &  take  eflFect  in  the  same  mner  as   f^^^ 
if  the  sd  L.   had  been  excluded  by  my  sd  will  from  takg  a  son  (hy 
share  in  the  sd  residy  este  &  premes  &  the  no.  of  shares  into 
wch  the  same  is  divisible  were  reduced  accdly.     Conjvrrrwn  of 
will,  p.  893.     In  wits,  &c. 


CODICIL  directing  that  Sum  Advanced  to  daughter  on     ra"o. 


her  marriage  and  Advances  made  to  a  Son^^ahaU 
he  Brought  into  Account,  and  Settling  the 
Daughter's  Share  of  Residue, 

Comrrvcemt,  p.  682,  form  iv. ;  Whas,  on  the  marre  of  my 
daur  K.,  I  transferred  stks  &  sees  wch  I  estimate  to  be  of  the 

aggregate  value  of  £ as  her  marre  portion  to  the  trees  of 

her  settlemt ;  Now  I  hbt  declare  that  such  stks  &  sees  shl  be 

taken  at  the  afsd  value  of  £ in  or  towards  satisfon  of  the 

share  in  my  residy  trust  este  bequed  by  my  sd  will  to  the  sd 
K.,  &  shl  be  brought  into  hotchpot  &  accted  for  accdly ;  And 
I  further  declare  that  the  share  by  my  sd  will  expd  to  be 
given  to  the  sd  K.  in  my  residy  trust  este  shl  not  be  pd  or 
transferred  to  or  vest  absolutely  in  her,  but  shl  be  retained  by 
my  trees  &  held  upon  the  trusts  &  subjt  to  the  powers  & 
provons  hinafter  decld  &  contd  concemg  the  same  (that  is  to 
say),  &C.,  see  Settlemt  of  chin's  shares,  p.  758 ;  And  whas, 
since  the  date  of  my  sd  will  I  have  made  advces  to  my  son  L., 
or  for  his  benefit,  amtg  altogr  to  £ ;  Now  I  direct  that 

(Ji)  In  revoking  the  gift  of  a  share  of  residae,  care  should  be  taken  (whether 
the  gift  was  to  the  children  as  a  class  or  nomi7uxtim\  that  the  share  is  not  left 
nndispoeed  of,  but  is  given  to  the  other  residuary  legatees  or  by  way  of  accretion 
to  the  other  shares ;  a  mere  declaration  that  the  child  shall  be  excluded  from 
sharing  is  not  sufficient  {Sykea  v.  Syket,  L.  R.  8  Ch.  801 ;  Be  ffodgkinson, 
W.  N.  1893,  p.  9) ;  possibly  a  declaration  that  the  share  shall  fall  into  the  residue 
may  sulBce  ^Be  Palmer,  [1893]  3  Ch.  369,  overruling  Humble  y.  Shore,  7  Hare, 
247),  but  it  is  desirable  to  be  very  explicit ;  the  proper  form  of  provision  must 
depend  on  the  terms  of  the  particular  wiU. 
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PSSC. 
XXXV. 


such  sum  of  £ with  intt  thron  from  my  death  at  the  rate 

of p.c.  p.a.  shl  be  brought  into  acct  in  the  way  of  hotch- 
pot by  my  sd  son  in  the  divon  of  my  residy  este ;  OanjiTmom, 
of  will,  p.  893.    In  wits,  &c. 


PRIG. 
ZXXVI. 


CODICIL  devising  Fbeeholds  Contracted  to  be  Pub- 
chased,  and  directing  that  Purchase-money  skaU 
be  Paid  owt  of  General  Estate  {a). 

Commcemt,  p.  682,  form  iv. ;  Whas  I  have  lately  contracted 

to  pchase  from a  freehd  messe,  lands,  &  hds,  situate,  &C., 

at  the  price  of  £ ,  of  wch  I  have  pd  the  sum  of  £ by 

yray  of  deposit ;  Now  I  hby  devise  the  sd  messes,  lands  b 

premes  to ,  his  hrs  &  assns,  for  his  &  their  absolute  benefit 

[in  addon  to  the  disposons  in  his  favour  contd  in  my  sd  will]  ; 
And  in  the  event  of  the  pchase  of  the  same  not  havg  been 
completed  in  my  lifetime,  I  direct  that  my  exs  shl  pay  to  the 

sd ,  his  hrs  or  assns,  out  of  my  genl  psonal  este,  the  sum  of 

£ ,  being  the  balce  reroaing  due  of  the  sd  pchase-moy  with 

the  intt,  if  any,  &  all  costs  &  expses  payable  under  the  sd 
contract  of  pchase  in  order  to  enable- him  or  them  to  complete 
the  sd  pchase ;  Confirmon  of  will,  p.  893.     In  wits,  &c. 


PBBC. 

'II. 


CODICIL  providing  for  the  case  of  Freeholds  or  Lease- 
holds GIVEN  specifically  by  a  Will  being  sold  in 
the  Testator's  Lifetime, 

Commcemt,  p.  682,  form  iv, :  I  declare  that  if  I  shl  m  my 
lifetime  sell  or  agree  to  sell  or  orwise  dispose  of  any  of  the 

(a)  See  also  form  ziv.,  p.  790,  giving  various  powers  as  to  pending  contrscto 
for  purchase  or  sale.  In  the  absence  of  a  contrary  intention  being  signified,* 
vendor's  lien  attaches  in  such  a  case,  and  the  devisee  takes  the  real  estate  chsiged 
with  the  unpaid  purchase-money  (^Be  Cocheroft^  24  Ch.  t>,  9i)* 
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freehd  &   leasehd  hds  by  my  sd  will   specifically  devised  or      ^Riw. 

bequed  for  the  benefit  of  my  wife  &  sons  &  their  wives  &  chin       ' 

or  remoter  issue,  or  if  any  of  the  same  respive  premes  shl  in  my 
lifetime  be  taken  for  public  or  local  improvemts  or  by  railway 
or  other  companies,  or  orwise  alienated  or  conveyed  away  so 
that  the  same  premes  or  any  pt  thof  cannot  be  held  upon  the 
trusts  or  for  the  pposes  or  devolve  in  the  mner  by  my  sd  will 
decld  or  expressed  concerng  the  same,  then  the  trees  of  my  sd 
will  shl  raise  out  of  my  residy  este  in  respt  of  each  portion  of 
the  sd  premes  wch  may  have  been  so  sold,  agrd  to  be  sold,  dis- 
posed of,  taken,  alienated,  or  orwise  conveyed  away  a  sum  of  moy 
eql  to  the  amt  reced  as  pchase-moy  or  compenson  for  or  upon  the 
sale,  disposon,  takg,  alienon  or  conveyce  of  such  poition  of  the 
fid  premes ;  And  I  declare  that  the  sum  or  sums  so  raised  shl 
l>e  held  by  the  sd  trees  upon  such  trusts  &  subjt  to  such  powers 
&  provons  upon  &  subjt  to  wch  such  sum  or  sums  would  have 
loeen  held  if  the  premes  in  respt  whof  the  same  shl  be  raised 
had  upon   my  death   become   subjt  to  the  trusts,  powers  & 
provons  by  my  sd  will  decld  &  contd  concerng  them,  &  the 
same  sums  &  sum  of  moy  had  been  moy  arisg  from  the  sale  of 
the  same  premes  immedly  after  my  death  under  the  powers  of 
sale  in  my  sd  will  contd ;  Provd  Also  &  I  declare  that  until 
the  sum  or  sums  so  to  be  raised  as  afsd  shl  have  been  raised  & 
invested,  the  same  respive  sum  or  sums,  or  so  much  thof  as  for 
the  time  being  shl  not  have  been  actually  raised  &  invested, 
shl  carry  interest  at  the  rate  of  £3  p.c.  p.a.  from  my  death,  wch 
intt  shl  be  payable  by  my  exs  out  of  my  este,  &  shl  be  applied  & 
disposed  of  in  the  same  mner  as  the  income  of  the  investmt 
representg  the  same  sum  or  sums  would  have  been  applicable 
under  this  my  will  if  the  same  had  been  raised  &  invested ; 
Conf/rmon  of  vrill,  p.  893.    In  wrrs,  &c. 
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XXXVIll. 

PREO.  CODICIL  by  a  Widow  Confirminq  a  Will  made  in  her 

XXXVIII.  Husband's  Lifetibie  Under  a  Poweb^  vjhick  Ce;a8BI> 

to  be  operative  owing  to  hia  death  (a),  cmd  bequMUk- 
vng  JEWELRY;  &c,,  by  reference  to  Separate  paper. 

Com/mcemt,  p.  682,  form  iv. :  Whas  Biuce  the  date  of  my  sd 

will  &  the  former  oodla  thto,  my  husbd has  died,  whby 

the  power  of  apptmt  contd  in  my  marre  settlemt  &  purport^ 
to  be  exercised  by  my  sd  will  &  codls  has  become  inoperative, 
&  the  ppty  wch  was  the  subjt  of  such  power  has  become 
benefly  vested  in  me  absolutely;  Now  I  direct  that  eveiy 
disposon  in  my  sd  will  &  former  codls  wch  operated  by  way  of 
apptmt  under  the  sd  power  thrin  refd  to,  or  was  expd  or  intd 
so  to  do,  shl  operate  &  take  effect  as  a  disposon  of  or  in 
respt  of  my  benefl  este  &  intt  in  the  sd  ppty  purportg  to  be 
tbby  appted  ;  And  I  devise  &  beque  such  ppty,  &  all  my  este 
&  intt  thrin  accdly,  so  as  to  give  effect  to  the  disposons  contd 
in  my  sd  will  &  codls ;  And  I  further  declare  that  the  ready 
devise  &  beqt  contd  in  my  sd  will  shl  comprise  all  the  real  b 
psonal  este  wch  I  am  now  able  to  dispose  of,  &  wch  wd  have 
passed  thby  if  my  sd  will  had  been  now  made  ;  And  whas  I 
am  desirous  of  disposg  of  divers  articles  of  jewelry,  furniture, 
&  other  effects  by  referee  to  a  septe  paper  or  mem  wch 
ratTpaper  I  hskve  signed  with  my  name  &  deposited  with  this  codl  for 
(^)*  the  ppose  of  identiiicon :  Now  I  hby  beqxte  the  sevl  articles  & 

effects  wch  are  specified  in  the  paper  or  mem  so  deposited 
by  me  as  afsd  to  the  respive  psons  or  legatees  for  whom  such 
respive  articles  &  effects  are  intd  by  me  as  expd  in  such  paper 


Gift  of 

jewelry, 
Ac.,  by 
reference 
to  sepa 


As  to  be- 
queathing 
chattels 
by  refer- 
ence to 
separate 
paper. 


(a)  See  p.  871,  note.  The  will  wiU  take  eifect  by  virtue  of  the  M.  W.  P.  A., 
1893,  B.  3  (see  p.  871,  note)  ;  but  it  is  better  to  make  a  new  wilL 

(h)  A  bequest  made  by  reference  to  a  separate  paper  wlU  not  be  legally  valid 
unless  the  paper  is  actuaUy  in  existence  at  the  time  the  bequest  is  made.  Hie 
paper  should  be  signed  and  deposited  with  the  will  to  preyent  doubt  as  to  what 
document  is  intended  to  be  r^erred  to ;  and,  although  it  need  not  be  attested 
as  a  codicil,  it  will  have  to  be  incorporated  with  the  wiU  when  proved ;  and  it 
will  be  necessary  to  make  a  fresh  codicil  whenever  the  paper  is  altered.  This 
mode  of  disposition  is  therefore  very  inconvenient,  and  l^ere  is  always  con- 
siderable risk  of  its  miscarrying.  A  better  plan  is  that  of  a  precatoiy  tnut,  as 
in  form  vi.,  p.  816  ;  see  the  note  to  that  form. 
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or  mem ;  And  I  declabe  that  all  beqts  hby  made  by  referee  to 
such  septe  paper  or  mem  shl  be  free  of  duty,  wch  shl  be  pd 
out  of  my  genl  psonal  este,  &  that  all  beqts  so  made  in  favour 
of  females  shl  be  for  their  respive  septe  use  indepeudently 
of  any  husband ;  And  I  fubther  declabe  that  any  &  every 
question  wch  may  arise  as  to  what  articles  are  comprd  in  the 
respive  beqts  hby  made  by  referee  as  afsd,  or  as  to  the  mode  of 
divon  of  any  such  articles  or  effects,  or  orwise  in  relon  to  any 
such  beqt  or  to  such  paper  or  mem  as  a&d  shl  be  determined 
by  my  exs,  whose  decision  shl  be  final ;  And  I  revoke  the 
beqts  &  disposons  contd  in  my  will,  so  far  as  may  be  necy  to 
give  effect  to  the  beqts  hrin  contd  by  referee  as  afsd,  but  not 
further  or  orwise ;  Confi/nrvon,  p.  893.     In  wits,  &c. 


PBEa 

XXXYIIL 


XXXIX. 

CODICIL  correcting  Clerical  Errors  in  a  Will  (c). 

Commcemt,  p.  682,  form  iv. ;  I  declare  that  my  sd  will  shl 
be  read  &  construed  &  take  effect  in  all  respts,  Ist,  as  if  the 

word  " "  had  been  inserted  after  the  word  " "  in  the 

line  of  the  page  thof ;  &  2ndly,  as  if  the  words 

— "  had   been   substituted  for  the  words  " "  in  the 

—  line  of  thiB  page  thof;  Confirmon  of  will,  p.  893. 


«< 


In  wits,  &c. 


PUBO. 


CODICIL  by  a  Man  on  his  Second  Marriage,  giving  i*a«o.  x^. 
his  Wife  an  Annuity,  and  Confirming  a  Will 
made  Before  and  Revoked  by  euch  Marriage. 

CoTnmceTYit,  p.  682,  foirm  iv. ;  Beqt  of  anny  to  wife,  p.  720 : 
And  in  all  other  respts  I  confirm  my  sd  will,  &  direct  that  it 
shl  operate  as  if  I  had  re-exted  it  on  this day  of .    In 

WITS,  &C. 

(e)  Ab  to  the  confirmation  bj  codicil  of  a  will  containing  alterations,  see 
l^ler  Y.  Merchant  Taylori  Co,,  15  P.  D.  216. 
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w«ojcLi.  REVOCATION  of  a  Will  (a). 

I,  A.,  of,  &c.,  hby  revoke  a  wiU  made  by  me  bearg  date,  &a, 
&  all  other  testy  instrumts  wbatsr  htofore  made  by  me,  h 
declare  it  to  be  my  inteDtion  to  die  intestate.     In  wtts  whof  I 

have  brunto  set  my  hand  this day  of . 

Signed  by  the  above-named 

in  the  presce  of,  &c.,  rtst  of  at- 
teston  davse,  p.  828,/orwi  iv. 


XTJL 

PEiaxLii.    WILL  Reviving  a  WiU  and  CodicHs  prevumdy  Revoked. 

I,  A.,  of,  &c.,  declare  this  to  be  my  last  will :  I  hby  revive  b 
confirm  a  will  dated,  &c.,  &  two  codls  thto  dated  resply,  &€l, 
formerly  made  by  me,  wch  sd  will  &  codls  I  revoked  on  the 
day  of .    In  wits,  &a 


(d)  Although  a  will  may  be  revoked  by  cancelling,  boming,  kc^ 
r&voeandi  (1  Vict.  c.  26,  8.  20),  it  may  aometimes  be  desirable  to  pot  the 
intention  on  record.  The  revocation  ^ould  expressly  extend  to  oodidk,  it 
any ;  see  p.  682,  note  (c). 
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ABATEMENT, 

direction  for,  of  legacies  in  case  of  deficiency,  718 

ABROAD.    See  also  Manaobmknt. 

power  to  trustees  in  connection  with  property,  821 
wills  disposing  of  real  estate  situate,  854,  859,^863 

ACCOUNT  CURRENT, 

agreement  to  secure,  accompanying  statutory  mortgage  of  ship,  180 
covenant  to  pay  balance  due  on,  18 

memorandum  accompanying  deposit  of  deeds  to  secure,  192, 194 
mortgage  to  secure,  to  Bank,  160 

ACCOUNTS.    See  Banking  Account. 

covenant  by  mortgagor  to  keep  proper,  167 
power  to  settle,  &c.,  277,  615 
provision  as  to  licensee  keeping,  877,  378 

partnership,  881,  386 

ACCRUER  CLAUSES,  588,  748,  761,  769,  770,  852,  870,  881 

ACCUMULATION.    See  also  Maintenakce. 
clause  in  settlement,  479,  480 
in  will,  773 

giving  accumulations  to  tenant  for  life  attaining  21... 

774,  n. 
where  maintenance  not  intended,  777 
trust  of  term  for,  601 
for,  816 

ACKNOWLEDGMENT,  60.    See  Dbbdb. 

of  satisfaction  of  partners*  claims  against  firm,  370 

ADMITTANCE, 

covenant  by  mortgagee  to  obtain,  216 
of  mortgagee  to  copyholds,  217 

ADVANCEMENT, 

power  of,  in  settlement,  480 

addition  to  in  case  of  land,  480  n.,  676 
extended  to  appointed  shares,  480 
in  will,  776,  777,  780 

adapted  to  land,  776,  n. 
for  children  of  subsequent  tenant  for  life,  778 
trusts  of  term  for,  595 


902  INDEX  TO   PRECEDENTS. 

ADVANCES.    Sefi  aUo  CODICIL,  Future  Advakcbs. 
declarstion  that,  by  testator  were  gifts,  685 
by  different  mortgagees  are  to  be  rateably  secured,  36 
to  be  brought  into  hotchpot,  757 

ADV0W80N,  694 

AFTER-ACQUIRED  PROPERTY, 

agreement  to  settle,  505,  524,  550 

pruYiso  limiting  liability  under,  50S 
AGENTS, 

power  to  trastees  to  employ,  521,  821,  824,  825 

ALIENATION.    See  alio  Anticipation,  Spendthrift. 
clause  in  will  restraining,  770 
power  to  dispense  with  restraint  against,  471,  n. 

relinquish  life  estate  notwithstanding  clause  against,  470,  n. 
proTiso  for  cesser  of  annuity  on,  721,  722 
trust  determinable  on-,  446,  469—472.     See  Bankruptcy. 

ALLOT.    See  Appropriation. 

power  to,  specific  property  in  satu:^otion  of  share,  783 

ALLOWANCES, 

power  to  continue,  paid  by  testator,  726 

ANNUITY.    See  aUo  Allowances. 
bequest  of,  720,  836,  846,  875 

charged  on  real  estate,  725 
during  spinsterhood,  721 
widowhood,  720 
for  separate  use,  7^0 
reducible  on  marriage,  720 
to  increase  in  certain  event  (in  trust),  723 
to  ^wo  and  the  suryivor^721 
charge  of  several,  with  powers  of  distress  and  entry,  725.     See 

Business. 
-deed  securing,  to  past  mistress,  445 
direction  to  appropriate  fund  to  answer,  724 

to  purchase,  725 
power  to  male  tenant  for  life  to  charge,  for  wife,  855 
partner  to  charge  for  wife,  343 
raise  for  spendthrift,  722.    See  Spendthrift. 
purchase,  724,  790,  836 
proviso  for  cesser  of,  on  alienation,  721,  722 
provision  securing  to  family  of  deceased  partner,  342 

widow  of  deceased  partner,  342 
settlement  of,  531,  535 

securing,  to  settlor,  677 
trust  to  pay,  out  of  residue,  723  . 

raise  snd  pay,  in. real  settlement,  584 
trusts  of  term  to  raise,  802 

See  annuity  under  Settlements,  Clauses  in  Personal, 
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ANTICIPATION,  RESTRAINT  ON, 
annexed  to  annaitj,  468,  720 
legacy,  710 

life  interest,  466,  467,  579,  676,  741,  798 
specific  devise,  691 
general  clause  imposing,  in  settlement,  483 

in  will,  720,  770 
power  to  trustees  to  dispense  with,  471,  n. 

APPOINTMENT.    See  New  Tbustees,  Rkokiveb. 

APPOINTMENT,  POWER  OF.   See  also  LiPB  Interest,  New  Tbustees. 
deed  withdrawing  freeholds  from  settlement  under,  667 
mortgages  nnder,  86,  90, 129 
oyer  furniture,  555 
wills,  exercising.    See  Wills. 
Orer  Pergonal  Estate  in  Settlement^ 

among  children  and  issue,  474,  476 

extending  to  issue  of  second  marriage,  563,  n. 

restriction  on,  475,  n. 

where  husband  a  foreigner,  533,  n. 

husband's  life  interest  determinable,  475 
Over  Personal  Estate  in  Will, 
among  children  and  issue,  745,  760 

where  widow's  life  interest  determinable,  745,  n. 
general,  740 
Orer  Real  Estate, 
in  settlements,  577,  587 
in  wills,  792,  801 

APPORTIONMENT, 

clause  authorising,  of  condition  of  re-entry,  48,  n. 

of  rent-charge  in  partition  deed,  311 

power  in  settlement  to  effect,  of  blended  trust  ftinds,  515 

leasehold  or  fee  farm  rents,  495,  n« 
rent-charges,  625 

recital  of,  for  stamp  duty,  365 

APPROPRIATION, 

power  of,  in  satisfaction  of  annuity,  724 

legacies  or  shares  of  residue,  733,  853 

ARBITRATION   CLAUSES,  348,  383 

ARTICLES.    See  Pabtnbbship,  Settlements. 

ASSIGNMENT.    See  also  Notice,  Transfeb. 
clause  against,  in  partnership  deed,  330 

See  also  LEASEHOLDS,  Life  Policy,  Patent. 

ASSURANCES.    See  also  Deeds. 
power  to  execute,  635 
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aFTOBISKT.    Sn- Collateral  Sbccwtt. 

appuiotoKnt  of.  to  execute  maniage  •etttement,  SB9,  u. 
poma  of.  in  deed  of  dkHolntion,  362 

eqaitable  mortgage  to  convef  legal  estate  on  a  Bale,  191 
mortgage  gf  rhv*e  ia  mrtiMt,  39 

freight  and  eaminga  of  ship,  179 
leuetudd  pablic  house,  137 
ebares,  17G 
10  assigD  reTcison  of  letweholdi,  30 
eiecnte  disentailiiig  aouivnce,  10» 
BiirreDder  copjboklg,  30,  73 
ATTOENMENT,  CLAD6E,  50 

BANK.    A«  Account  Cusbbmt,  hmJ  Eeceut  CLAnsE. 
agreement  as  to  deeds  d^xwited  at,  2B! 
mortgage  to,  ci'eating  floating  chaige,  1S5 
power  to  pa;  income  of  wife  into,  473 

BAMK  BATE, 

covenant  to  paj  interest  varying  with,  12,  n, 

BANKING  ACCODNT, 

power  to  trustees  to  open,  27S 
BANKRDPTCY.    Sie  aitu  Alienatios. 

mortgage  b;  trustee  in,  creating  floating  charge,  185 
Ia  Ptrtonal  Settlement.     Sfe  aUo  APPoiktuekt. 
dJecretionar;  trnst  on,  470,  472 
Ufe  Interest  determinable  on,  469,  470 

protected  against,  472 
tnut  after,  where  no  diecretionar;  triut,  472 
7a  JUai  Seittem»ya, 
discretional?  tnat  of  income  after,  S60 
general  provision  determining  life  intereHtson,  6S2 
lite  interest  determinable  on,  679 
tnutA  of  income  after,  where  no  diacretionarj  tnist,  581 

In  mil, 

discretiouarj  tmst  after  forfeiture  for  tenant  for  life,  tc,  742,  743, 
of  annuit;,  721 

life  estate  determinable  on,  793 

life  interest  determinable  on,  741,  866 

tmst  of  income  after,  where  life  interest  not  protected,  743 

proviso  determining  all  tenancies  for  life  on,  74S 
BASE  FEE, 

covenant  to  enlarge,  105 

mortgage  creating,  1 03 
BEKEFICUBV, 

claase  binding,  under  will  to  abide  by  decision  of  counsel,  8l;l 

truufer  to,  234 
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BEQUESTS.    See  aUo  Lbgacibs. 

of  annuities,  720^724.    See  Annuitt. 
annuity  fond,  875 
business,  700,  701 
farm,  700 

furniture,  686—688.    See  Fubnitube. 
leaseholds,  697 — 700.    See  Lbabbholds. 
life  interests.    See  LiFB  Iktbbbst. 
residue,  726—729.    See  Rbbidub. 
sum  in  trust  to  make  settlement,  764 

be  applied  as  capital  money,  812 

BILL  OF  SALE.    See  Govekantb. 

mortgage  of  plant  not  to  be  registered  as,  160, 164 
of  chattels,  156 
transfer  of,  236 

BILLS  OF  EXCHANGE, 

memorandum  of  deposit  of  securities  to  secure,  195 
mortgage  to  secure  payment  of,  164 
proviso  keeping  alive  rights  under,  13 

BOND, 

direction  in  will  for  securing  sums  by,  850 

mortgage  of  company^s,  172 

notice  of  assignment  of  debt  secured  by,  291 

of  indemnity  against  partnership  debts,  370 

settlement  of,  524 

specific  legacy  of  money  secured  by,  683 

BREACH  OF  TRUST.    See  Indbmnitt. 

BUILDING, 

advances  for,  proviso  in  mortgage  as  to,  35 
land,  special  powers  or  provisions  as  to,  631,  642 
power  to  complete,  135 

grant  on  chief  rents  for,  622 

lay  out  property  for,  623,  789 

BTHLDING  LEASE, 
moirtgage  of,  184 
power  to  grant,  617 
provisions  in  mortgages  as  to  granting,  47,  n.,  48,  n. 

BUILDING  SOCIETY, 

further  charge  to,  204 
mortgage  to,  120 

provision  enabling  transfer  of,  where  parties  noteuijurUf, 
125,  n. 
transfer  of  mortgage  by  trustees  of,  224 

BURIAL, 

directions  as  to,  682 
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BUSINESS.    See  also  Pabtnebship. 
bequest  of,  700 

share  in,  701 
charge  of  annuity  on,  639 
mortgage  of  goodwill  and  takings  of,  1 66 

option  to  sons  in  sucoeasion  to  succeed  to,  707.    See  aUo  Oftiok. 
power  to  trustees  to  arrange  for  admission  of  soos  into,  706, 707 

become  sleeping  partners  in,  706 

continue,  702—704,  849 

convert  into  company,  705 

leave  capital  in,  705 

lend  trust  funds  to  son  for  purposes  of,  739 

wind  up,  701 
settlement  of  money  to  be  employed  in,  562 
wiUs  disposing  of,  846,  847,  848,  849 

CALLS, 

covenant  by  mortgagor  to  pay,  174 
power  to  mortgagee  to  pay,  175 

trustees  of  settlement  to  pay,  486 

APITAL, 

of  deceased  partner,  deed  securing,  371 

provisions  as  to.    See  clauses  under  Pabtnbrship. 

APITAL  MONEY. 

bequest  of  money  to  be  applied  as,  812 

CAPITALIZATION   OF  INTEREST,  34, 116,  226.    iS^  INTEBBST. 

CESSER, 

of  term,  proviso  for  in  mortgage  by  demise,  19 

CHARGE.    See  also  Equitable  Mortgage,  Ingumbbahoeb. 

declaration  that  specifically  devised  estates  shall  be  taken  subject  to, 

696 
devise  subject  to,  695 
of  annuities,  539,  725 
jointure  and  portions,  671,  672,  675  n.,  808 
legacies,  719 
power  to  charge  gross  sum,  608.    See  oImo  Tenant  fob  Life. 

solicitor  mortgagee  to,  60.    See  aUo  Tbustees. 
second  mortgage  in  form  of,  165,  n. 
settlement  reserving  power  to,  677 

CHARITY,  258—290.    See  also  Allowances,  Chubch,  DioOEaAN  TBun 
Deed,  Mission  Hall. 
legacies  to,  714,  715 
mortgage  of  property  of,  141 
settlement  for  benefit  of,  property  remaining  private,  269 

CHIEF  RENTS.    See  also  Building. 
power  to  sell  for,  631 
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OHILD-BEARING, 

power  to  distribute  a  fund  when  a  woman  beoomee  past,  772 

CHILDRBN.    S$e  alto  Appointm ent,  Powsb  of  ;  iNVAirr. 
deTiee  to,  691.    iS^  Devise. 
legacy  to,  711 
limitations  to.    See  LiMiTATiONfi,  AMD  Settlbmsntb  Clawten  in 

Beat. 
precatory  direction  to  maintain,  744 
Provitoei  in  Wills  as  to  Shares  qf, 
giving  share  of  child  predeceasing  testator  to  its  representatives, 

761.    See  Lapse. 
substitutional  gifts  to  issue,  758,  864.    See  SUBSTrruTlOK. 
restricting  total  amount  of  daughters*  shares,  766 
Testing  of  grandsons*  shares  postponed  to  26,  if  not  too  remote,  749 
See  also  Accruer,  Alienation,  Hotchpot. 
Settlement  in  Wills  of  Shares  of  Children, 
declared  bj  reference,  762,  764,  845 
of  shares  of  daughters,  758 — 763 

share  of  child  predeceasing  testator  and  leaving  issue,  768,  764 
Trusts  in  Personal  Settlements  for  Children  and  Jssue^ 
according  to  appointment,  474,  475 
excluding  child  taking  family  estate,  476 
in  default  of  appointment,  476 
for,  and  for  issne  of  deceased  children,  547 
of  present  and  former  marriage,  663.     See  Isbub. 
TrusU  in  WilU/or  Children, 

of  another  living  person,  postponing  vesting  till  26... 748 

who  attain  25  and  those  predeceasing  testator 

leaving  issue,  761 
who  takes  no  life  interest,  747 
of  another  pennon  at  21... 74 7 

and  children  of  deceased  children  at  21  (immediate), 

752 
including  those  predeceasing  testator  leaving  issue, 
750 
of  tenant  for  life  at  21  (with  accruer  clanse),  748 
of  testator  and  children  of  deceased  children  at  21... 753 
at  21,  or  marriage  with  consent,  746 

excluding  daughters  marrying  without  consent,  747 
including  those  predeceasing  testator  leavingissue,  750 
to  vest  immediately,  747 
unequally,  755 

where  double  share  given  to  eldest  or  every  son,  754 
who  survive  tenant  for  life  and  children  of  deceased  children 
at  21... 752 
Trust  in  Wills /(tr  Children  or  Issue, 
of  testator,  as  widow  appoints,  745,  746 
of  tenant  for  life,  ns  he  shall  appoint,  745,  746 

excluding  child  taking  estate,  754 
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CHURCH, 

agreement  yesting  patronage  of,  in  trustees,  264 
conT^ance  of  a  site  of,  258 
power  to  grant  sites  for,  643 

CLABS.    See  also  Maintehanob. 

legacy  to,  at  21  with  interim  maintenance,  711 
proviso  as  to  lapse  in  devise  to.  692,  796 

CLERKS, 

legacy  to,  713 

CODICIL, 

altering  legacies,  893 

appointing  additional  trustee  and  ezecctor,  893 

bequeathing  chattels  by  reference  to  separate  paper,  898 

commencement  of,  682 

confirming  exercise  of  power  which  has  ceased  to  be  operative,  898 

will  on  second  marriage,  899 
correcting  clerical  errors  in  will,  899 
devising  land  contracted  to  be  purchased,  896 
directing  advances  to  be  bronght  into  acoonnt,  896 
incorporating  statutory  provisions,  898 
increasing  annuity  and  trust  legacies,  898 
providing  for  specifically  devised  property  being  sold  in  testator* 

lifetime,  896 
revoking  gift  of  share,  894 

substituting  children  for  parent  who  has  died,  894 
executor  and  trustee,  893 

COLLATERAL  SECURITY, 

sub-mortgage  by  way  of,  183 

warrant  of  attorney  with  defeasance  as,  196 

COLLIERY, 

mortgage  of,  160 

COMPANY, 

licence  to  use  letters  patent  to,  391 
mortgage  by,  160,  164 
to,  101, 160 
power  to  convert  business  into,  705 
release  of  rent-charge  by  improvement,  406 

COMPOSITION, 

release  by  creditors  to  debtor  under,  436 

COMPOUND  INTEREST, 
covenant  to  pay,  116 
trusts  of  term  for  accumulation  at,  601 

COMPOUND  SETTLEMENT, 

appointment  in  original  settlement  of  trustees  of,  649,  u. 

resettlement  of  trustees  of,  649,  n. 
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COMPROMISE, 

power  to,  277,  515,  827 

CONDITION.    See  aUo  Residenob. 
not  to  oppose  probate,  813 
settlement  in  oompUanoe  with,  in  wiU,  677 

CONDITIONAL  SURRENDER,  78,  218 

warrant  to  enter  up  Batisfaction  on,  239 

CONFIRMATION  OF  SETTLEMENT, 

bj  infant  on  attaining  21,  deed  of,  557 

clause  putting  infant  wife  to  election  to  make,  514 

covenant  by  husband  for,  bj  wife,  540,  n. 

in  wiU,  688 

CONSIDERATION,  455,  562,  677 
in  mortgages,  9 

CONSOLIDATION.    See  also  TBA.NBFB&. 
clause  preserving  right  of,  59 
deed  effecting,  of  several  mortgages,  230,  232 

CONTRACTS.    See  aUo  Lease. 

power  to  executors  to  carry  out,  790 

CONTRIBUTORY  MORTGAGE,  106 
by  equitable  charge,  195 
covenant  to  pay  in,  11, 107,  n. 

declaration  that  sums  advanced  on,  are  to  be  rateably  secured,  36, 196 
power  to  trustees  to  lend  on,  464 

CONVERSION,  729—731.    See  alio  Wills. 
income  until,  declaration  as  to,  736,  836 
power  to  partition  without,  734 
postpone,  736 

take  undivided  share  without,  732 
trusts  for,  of  real  and  personal  estate,  729 
details  of,  731 
of  proceeds  of,  636,  734 

CONVEYANCE.   See  aUo  Benefioiabt. 

by  retiring  partner  to  co-partners,  368 

by  two  partners  to  vest  in  firm,  353 

in  trust  for  sale,  542,  543 

on  partition,  310,  312, 314.    See  Pabtition. 

CONVEYANCING  ACTS, 

codicil  incorporating  into  will  provisions  of,  893 

deed  extending  leasing  powers  of  mortgagor  under,  251 

provisions  of,  incorporated  in  agreement  for  partition  (clause),  307 
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COPYHOLDS.    See  alto  Enfrajtceisement,  Fubthbr  Chabob. 
admittance  of  mortgagee  to,  217.    See  Admittancb. 
conditional  surrender  of,  73,  218 
conveyance  of,  in  tnut  for  sale,  643 
coYenant  to  surrender,  in  settlement  (real),  650 

to  mortgagee,  72 
declaration  of  trusts  of,  until  surrender,  30,  78 
devise  of,  in  trust  for  sale,  728,  842.    See  also  Dbvi  8E. 

on  tmsts  corresponding  with  uses  of  freeholds,  810 
trust  and  mortgage  estates  of,  825 
mortgage  of,  71,  82,  84,  90 
second,  81 

to  building  society,  120 
industrial  society,  126 
partition  of,  818.    See  Pabtition. 
power  of  attorney  to  surrender,  30,  78 
release  of  mortgage  of,  28  A 

settlement  of,  660,  665.    See  aUo  Sale,  Tbust  fob. 
transfer  of  mortgage  of,  207,  212,  215 

warrant  to  enter  up  satisfaction  on  conditional  surrender  of,  239 
wills  devising,  in  strict  settlement,  882,  885 

COSTS, 

mortgage  to  secure,  131, 169 
provision  for  raising,  of  settlement,  514 
undertaking  by  mortgagor  to  pay,  191,  254 

COUNSEL, 

clause  binding  legatees  to  abide  by  opinion  of,  813 

COURT, 

mortgage  of  share  of  fund  in,  1 12 
settlement  of  fund  in,  535 

with  approval  of,  548 

COVENANTS.    See  also  Copyholds  ;  Deedb  ;  Indbmhitt. 
in  bill  of  sale,  158 
In  Mortgage^ 
against  incumbrances,  66,  67 

registration,  50 
as  to  guarantee  policy,  38 
leases.    See  Lbabb& 
life  policy.    See  Lifb  Policy. 
marine  policy,  178, 179 
between  several  mortgagees  to  concur  in  proceedings,  108 
by  mortgagee  to  make  advances,  35 
mortgagor  for  further  assurance,  175 
to  enlarge  base  fee,  105 

execute  legal  mortgage,  196 

works,  135 
keep  accounts,  167. 
pay  calls,  174 
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In  Martgage-^eonHnued. 
bj  mortgagor  to  permit  shares  to  be  revested  in  him,  176 

take  or  join  in  taking  legal  proceedings,  390 
for  payment  in  stock  mortgage,  11 

of  balance  on  current  aooount,  IS 
fines,  122, 126 
interest  after  default,  10 

by  surety,  14, 118,  n. 

tenant  for  life  during  his  life,  10, 113,  n. 
compound,  116 

varying  with  bank  rate,  12,  n. 
present  and  future  advances,  10,  IS,  174 
principal  and  interest,  9 

by  firm,  IS 

instalments,  122, 126,  167 
two   or   more   jointly   and 
severally,  10 
in  contributory  mortgage,  11, 

107 
in  mortgage  by  way  of  indem- 
nity, 109 
in  respect  of  distinct  debts,  11 
on  demand,  12 

and     interest     in 
meantime,  136 
happening   of    contingency, 

104 
notice,  142 

reversionary  interest  falling 
into  possession,  116 
by  instalments  and  interest  on  unpaid  princi- 
pal, 11 
rent-charges  in  mortgage  subject  thereto,  145 
for  title,  62,  65,  66 

to  execute  registered  charge  or  transfer,  81 
In  Partnership  Deeds,    See  Clauses  wnder  Partnbbship. 
In  Patents,  382, 388.    See  Patent,  Clauses  in  Assignments, 
InSelease^ 

not  to  sue,  436 
of  indemnity,  415, 416,  n. 
In  Settlements.    See  Sbttlbm ents,  Clauses  in  Personal, 

CREDITOR.    See  also  Notioe. 
legacy  to,  716 
release  by,  434,  436,  684 

CROBS-REMAINDEBS,  587,  692,  795 

CROSS  TRUSTS,  769, 859 

CULTIVATION.    See  also  Faem. 

provision  requiring  tenants  for  life  to  keep  land  in,  647 
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DAUGHTESEL    See  alto  Childbbn,  Tbobts. 

linUtationt  to,  79*,  T9fi,  797,  799,     See  LlKITATIOira. 

power  to  tnutee  to  settle  8hu«a  of,  763 

proTiao,  ai  to  daughter  djingin  testator'a  lifeljme,  796.    Set  L&PSI. 

tertricting  share  ot,  75G 
will,  settling  sbatea  ot,  Si3,  S46,  869,  n. 

DEBTS.  Satmln  BtiSTNcas,  Hobtoaqe  Dbbt. 
bood  of  indemnitj  Bgainat  partaecBhip,  370 
tiaam*  in  putnenhip  deeds  as  to,  330,  331 
dinctioo  in  will «  to  pspnent  ot,  out  of  corpoa,  737 

that  l^acies  are  not  in  satisfaction  of,  716 
BoctgBge  to  aecoie  past  andfnture  trade,  172 
power  to  raise  moaey  by  mortgage  tor  payment  of,  735 
Kleaae  of,  t?  will,  e»4, 68S.     Set  lOta  ^xfXhSK. 
trwta,  for  payment  ot,  TM,  S7ft 

of  term  to  pay  debts  and  l^acies,  SOI 

tJECLARATIOS  OF  TBU8T.    *»TBi7sr. 

OBSD&    &•  Asintaitcn. 

■cknowkdgment  and  ondertakinfc  where  mortgagor  retina,  60 
agreement  H  to  custody  of,  on  behalf  of  alt  persons  interosted,  263 
corenant  for  production  of,  in  hands  of  tmsteea,  111 
memorandum  to  accoinpanying  deposit  oL    Ste  UEMOBANDnic. 
power  to  deposit,  for  nfe  custody,  465 
prorision  as  to  execution  of,  on  death  of  partner,  339 

DBLIOATB, 

power  to,  trusts  to  reetdeat  trustee,  B» 

DEMAND, 

covenant  to  pa;  principal  with  interest  on,  13, 136 

sum  and  coats  on,  110 
mortgage  repayable  on,  136 
proTieo  for  redemption  on  payment  ot  prindpal  on,  IS 

DEHONSTRATTTB   LBQACT,  70S 

DEPOSIT.    Ste  Hbiioki.ki>iih. 

power  to,  securiUea,  kc,  for  safe  cnatody,  i6G 

DBTISE8, 

of  trust  and  mortgaf^  estates  oi  oopyfaold,  82S 
Spmfie, 
declaration  annexing  easements  to  speoiflcally  deriaed  propaty,  SM 
that  apeclflcally  deriaed  estates  shall  be  taken  subject  to 
chaigea,  69G 
free  from  mortgage  debt,  696 
of  adTowaon,  694 

freeholds  contracted  to  be  purchaaed,  696 

or  ct^yholda,  690,  691 
house  and  furniture  for  use  of  unmarried  daughters,  695 
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of  mannon  for  life  with  condition  of  residence,  694 
leal  and  leasehold  estates  in  certain  coanties,  690 

a  colonj,  862 
rents,  697 
subject  to  legacies  or  annuities,  695 

mortgages,  695 
to  children  as  tenants  in  common  in  fee  with  cross  limitations,  691 
infant  with  gift  over  on  death  under  age  without  issue,  698 
person  or  her  children  bj  substitution,  692 
uses  in  favour  of  illegitimate  child,  694 

of  settlement,  696 
wife  for  life  with  remainder  to  two  persons  jointly,  698 
woman  for  separate  use  with  restraint  on  anticipation,  691 
with  gift  oyer  on  death  without  issue,  693 
proTision  against  lapse,  692 
In  8triet  Settlement, 

of  copyholds  on  trusts  corresponding  with  uses,  810 
leaseholds  on  trusts  corresponding  with  uses,  811 
See  alio  Limitatiok& 

DIAMONDS, 

settlement  of,  656 

DIOCESAN  TRUST  DEED,  278 

DISCRETIONARY  TRUST.    See  aleo  Bakkbuptot. 
for  imbecile,  766 

spendthrift,  723,  765 
settlor,  472 

DISESTABLISHMENT, 

provisions  in  Diocesan  trust  deed,  as  to  278,  n. 

DISSOLUTION, 

acknowledgment  of  satisfaction  of  claims  on,  370 
conyeyance  by  retiring  partner,  to  accompany  deed  of,  368 
deed  of,  359,  864,  366 

when  share  is  to  remain  as  a  loan,  364 
indemnity  against  partnership  debts  on,  by  bond,  870 
notice  of,  296 
provisions  in  articles  as  to,  332,  333,  342 

DISTRESS  AND  ENTRY, 

power  of,  by  way  of  indemnity,  311 

to  secure  interest  in  mortgage,  52 
rent-charge,  585 

DOMICILE.    See  also  Fobeignsb. 
declaration  as  to,  in  will,  854 

DOWER  CLAUSE,  772 

K.E. — VOL  II.  58 
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DUTY.    S$e  also  B8ta.tr  Duty  ;  Marshalling. 
diTection  that  legacies  are  to  be  free  of,  718 

EASEMENTS.    See  also  Wateb. 

clause  annexing,  to  specifically  devised  properties,  696 
power  to  accept  leases  of,  626,  644 

grant,  682 

grant  leases  of,  621 

purchase,  682 

release,  682 
deed  of  partition  creating,  314 

ELDEST  SON, 

postponed  under  settlement  of  personalty,  548 
trusts  excluding,  taking  family  estate,  476,  754 

ELECTION.     See  also  Bbnefioiart. 

clause  in  settlement  putting  infant  wife  to,  to  confirm,  514 
clause  in  will  putting  beneficiaries  to,  to  confirm  gift  of  real  estate 

abroad,  857 
son  to,  to  resettle  family  estate,  811 

ENDORSED  INSTRUMENTS,  206,  207,  284 
ENFRANCHISEMENT,  power  of,  631 

ENTRY.    See  Distress. 

EQUITABLE  MORTGAGE, 

by  charge,  on  land,  189, 193 

undivided  share  of  hereditaments,  195 
under  hand  only,  193, 195 
seal,  189, 195 
by  deposit  of  documents.    See  MsMORAmoUM . 
notice  of,  to  first  mortgagee,  293 
receipt  indorsed  on  discharge  of,  248 
transfer  of,  284,  285 

ESCHEAT, 

devise  to  uses,  so  as  to  prevent,  694 

ESTATE  DUTY.    See  also  Marshalling. 
mortgage  by  executor,  to  raise,  139 

EXCHANGE, 

declaration  as  to  application  of  rent  reserved  on,  636 
power  of,  630,  648 

to,  scrip  certificates,  175 

EXECUTORS.    See  also  Estate  Duty  ;  Notice. 
appointment  of,  826.    See  also  Codicil. 
further  advance  to,  282 
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'EX^CJJTO^B— continued, 
legacies  to,  713 
mortgage  of  freeholdB  by,  139 
power  to,  782 — 792.    See  Powers. 

provision  in  will  where  one  of,  may  be  indebted  to  testator,  827 
leconyeyance  of  mortgaged  freeholds  by,  243 
releases  to,  423,  428 

EXECUTORY  DEVISE, 

snccessive  limitations  in  fee  by  way  of,  799,  800 

EXPENSES.    See  Costs. 

FARM.    See  also  Cultivation. 

bequest  of  leasehold,  with  stock,  700 
power  to  trustees  to  carry  on,  and  stock,  783,  791 

business  of,  704,  n. 
lend  capital  money  for  stocking,  647 

FEE  FARM  RENT, 

mortgage  subject  to,  144 

power  to  apportion,  on  sale,  495,  n. 

grant  on,  for  building,  622 

sell  land  for,  495.  643 
trusts  of,  reserved  on  sale  of  settled  land,  495,  636 

FINES.    See  also  CovEKAyrs. 

clause  authorising  leases  at,  47,  n. 

on  renewal  of  leases,  provisions  in  settlement  as  to,  641 

FIRM.    See  also  Pabtnebship. 

memorandum  to  accompany  deposit  of  deeds  by,  195 

mortgage  by  or  to,  136, 160 

proviso  in  mortgage  as  to  changes  in,  59, 164 

FIXTURES, 

power  to  sell  separately  from  land,  163,  n. 
proviso  authorising  mortgagor  to  sell,  48,  n. 

FLOATING  CHARGE,  185 

FOREIGNER, 

settlement  by,  531 

FREEHOLDS, 

deed  withdrawing,  from  settlement  under  power,  567 
mortgage  of,  67,  69,  79.    See  Mobtgaoe. 
and  copyholds,  84,  90 

leaseholds,  90, 160, 165 
resettlement  of,  665 

settlement  of,  by  trust  for  sale,  541,  542,  543,  545 
strict,  660,  665.    See  Settlement. 
will  devising  in  strict  settlement,  882,  885,  889.    See  also  Wills. 

FREIGHT, 

mortgage  of,  and  earnings  of  ship,  176 

58  2 
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FUNERAL.    See  Bubial. 

FURNITURE, 

bequest  of,  686,  687,  698 

to  be  divided  among  children,  688 
selected,  687 
married  woman  excluding  her  husband,  688 

without  power  of  alienation,  688 
wife  for  life  or  widowhood,  688,  698 
with  or  without  inyentory,  687 
devise  of  house  and,  693 
gift  of,  to  wife,  564 

indemnity  in  will  to  trustees  in  respect  of  settled,  689 
power  to  trustees  in  connection  with,  642 

to  sell  at  a  valnation  to  wife,  687 
purchase,  604,  781,  789 
to  wife  to  sell,  687 
settlement  of,  on  marriage,  562,  566 

sum  to  be  applied  in  purchase  of,  552 

FURTHER  CHARGE.    See  also  CoTSBOJADA^tiov  \  Tbansfbb. 
deed  of,  of  freeholds,  copyholds  and  leaseholds,  200,  202 
personalty,  206 
to  a  building  society,  204 

secure  present  and  future  further  advances,  200 
the  rate  of  interest,  being  altered,  202 
with  additional  security,  202,  205 
memorandum  of,  207 

FUTURE  ADVANCES.    See  aUo  Cqyvsjlvt%, 

further  charge  to  secure  present  and  future  further  advances,  199 
mortgage  to  secure,  79,  81, 184 

equitable,  198,  n. 

FUTURE  MARRIAGE.    See  Mabbiagb. 

GIFT, 

deed  of,  of  furniture,  564 

GODCHILDREN, 

legacy  to,  712 

GOODWILL.    See  alio  BusiNsas. 

provisions  in  partnership  deed  as  to,  341 

GROUND  RENT, 

bequest  of  leasehold,  699 

GUARANTEE, 

notice  determining,  295 

GUARANTEE  POLICY, 
covenant  as  to,  38 
mortgage  with,  79 
recital  of,  5 
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GUARDIANS, 

appointment  of,  827,  828 

power  to  pay  infant's  legacy  to,  712 

HABENDUM.    See  aUo  Coitvstanob. 

in  deed  extending  mortgagor's  statutory  power  of  leasing,  261 
mortgage  of  freeholds,  or  leaseholds,  or  personalty,  14 
leaseholds,  sabetitated  as  security,  171 
subject  to  fee  farm  rents.  Hi 

prior  charges,  14,  n.,  86, 165 
where  power  is  given  to  mortgagor  to  lease,  80,  n. 
reconyeyance,  16 

release  of  rent-charge,  kept  alive  for  benefit  of  purchaser,  407,  408 
transfer  of  mortgage,  16 

with  new  proviso  for  redemption,  16 

HEIRLOOMS, 

power  to  trustees  to  give,  to  tenant  for  life,  811,  n. 

trusts  of  chattels  as,  653,  664,  670 

wills  bequeathing  in  strict  lettlement,  882,  886 

HOTCHPOT  CLAUSE, 

in  settlement,  477,  696,  676 
will,  766,  761,  870 

extending  to  advances,  767,  768 

funds  taken  under  marriage  settlement,  766,  870 
provision  as  to  bringing  reversionary  interests  into,  767,  n. 

valuation  for,  481,  758. 

HOUSE.    See  aUo  "ULAVSiov-BovaK ;  Residence. 
bequest  of  effects  in,  686 
devise  of,  for  use  of  unmarried  daughter,  698 
power  to  keep  up  for  infants,  781 
purchase,  604,  788 
sell,  789 
proviso  in  settlement  charging  life  interest,  with  duty  of  providing, 
473 

HUSBAND, 

mortgage  by,  and  wife,  87,  88, 112 

to  wife,  husband  joining  in,  134 
power  to  appoint  life  interests  to,  513,  607,  762 

rent-charges  to,  603 
lend  trust  funds  to,  466 

charge  portion  for  children  of  subsequent  marriage,  604 
jointure  an  after  taken  wife,  602 
will  in  favour  of,  871 

ILLEGITIMATE  CHILD.    See  alio  Devise  ;  Lboact. 
will  in  favour  of,  850 

IMBECILE, 

trust  in  will  for,  766 
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IMPROVEMENT  RENT-CHAROE.    See  Rklwlbk. 

IMPROVEMENTS, 

extenaion  of  provisioDS  of  S.  L.  Acts  as  to,  645 

power  to  teoEBt  for  life  to  charge  inheritance  with  expenses  of,  647 

IMPROVIDENT  SON.    5««  Spbkdthbipt. 

INGUMBRANOES.     See  aUo  IRelease. 
covenant  against,  66,  67 
deed  by  tenant  for  life  shifting,  255 
power  to  trustees  to  discharge,  791 
trusts  for  discharge  of,  678 

IN])EMNITY.    See  also  BoKD ;  Leaseholds. 

clauses  as  to,  59.    See  Clautee  under  Mobtqaoes  ;  Settlbhbntb. 

in  wills,  814,  815,  823 
covenant  of,  in  deed  enlarging  range  of  inyettment,  569 
in  release,  416,  420,  422,  n.,  429 

in  respeet  of  breaches  of  trusty  415,  427 
declaration  of  trust  of  fund  set  aside  as,  425 
mortgage  by  way  of,  109 

INDUSTRIAL  SOCIETY, 
mortgage  to,  126 

INFA  NT.    See  also  Minority. 

agreement  for  partition  when  share  belongs  to,  303 
devise  to,  with  gift  over  on  death  under  twenty-one,  693 
direction  for  investment  of  legacy  of,  712,  739 

to  pay  income  of  share  of,  to  mother,  876 
power  to  keep  up  house  for,  781 

pay  legacy  of,  to  guardian,  712 
I  permit  testator^s  sister  to  reside  with,  781 

purchase  furniture  for  use  of,  781 
provision  in  mortgage  to  building  society,  as  to  persons  entitled  to 

redeem  being,  125,  n. 
release  to  trustees  where  some  beneficiaries  are,  408,  428 
settlements,  on  marriage  of,  535,  548.    See  also  CONTUtM ATIOK. 
voluntary,  in  favour  of,  561 

INSTALMENTS, 

covenants  to  pay  by,  11,  122,  126,  167.    See  COYSNANTB. 
mortgage  to  secure  repayment  by,  86, 126,  166 

of  money  to  be  advanced  by,  134, 141 
^  power  to  mor^gor  to  anticipate,  34, 143 

proviso  aiding  statutory  power  of  sale  where  money  repayable  by,  28 
for  payment  by,  33 
!  making  mortgage  debt  due  in  certain  events,  168 

I  default  of  payment  of  any,  12, 

122,  n. 
INSTRUCTIONS, 

will  embodying,  S92 
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INSURANCE.    Sae  alio  Guaranteb  Policy. 
coTonant  for,  in  mortgage,  42 

extending  to  repairs,  43,  n.,  163 
of  freight,  178 
power  to  mortgagee  to  effect,  127, 145,  158 
provisions  modifying  mortgagee's  statatorj  power  of,  124,  n. 
supplemental  to  statatorj  power  of,  45 
that  mortgagor  shall  insure  ship,  181 

INTEREST, 

deed  reducing,  on  mortgage  debt,  254 
direction  for  payment  of,  on  trust  legacies  until  raised,  718 
further  charge  where  rate  of,  is  reduced,  202 
gift  of,  on  legacy  for  maintenance,  710,  711 
provisions  in  partnership  deed  as  to,  324 
In  Further  Charge, 

provision  for  reduction  of,  to  extend  to  new  advance,  201 
In  Mortgage^ 
covenants  for  payment  of,  9.    See  Coybnaktb. 
provision,  capitalising,  34, 116 

charging,  after  default,  31 

on  income  of  all  present  or  future  property,  142, 
143 
keeping  alive  right  to  higher  rate  of,  on  bills,  13 
reducing  on  punctual  payment,  31,  80 
In  Tram/erf 
provision  capitalizing  and  charging  compound,  226,  227 

INTERPRETATION  CLAUSES,  61,  383 

INVENTORY, 

provision  as  to,  of  bequeathed  furniture,  687 

INVEST.    See  aUo  Investment, 

power  to,  in  purchase  of  land,  275,  502,  787.    See  alio  Land. 

residence,  504  788 
in  stocking  farm,  647.    See  alio  Fabm. 
on  loan  to  husband,  465 
son,  739 
mortgage  guaranteed  by  company,  464 
gecond  or  contributory,  464 

IN  VESTMENT.    See  alio  Invest. 

clause  extending  powers  of,  under  S.  L.  Acts,  644 

clauses,  459 — 464 

consenting  to,  provisions  as  to,  738,  n.,  739 

deed  extending  range  of,  568 

general  direction  for,  of  infant's  legacies,  712,  738    ■ 

legacies  or  settled  shares,  739  - 
general  power  of,  275,  739 
mortgagor  to  furnish  particulars  of,  116,  n. 
power  to  vary,  464 
trusts  for,  458,  636,  738 
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"LEQAClE^—contintted, 
Gen&ral — continued. 
for  benefit  of  poor,  715 

separate  use  of  female,  708 
in  satisfaction  of  covenant  in  settlement,  716 
on  trusts  of  daughter's  settlement,  716 
pecuniary,  708 

power  to  pay  infant's,  to  parent  or  guardian,  712 
stock,  708,  835 
substitutional,  709 
to  charity,  714,  715 

child  at  twenty-one  711 
class  at  twenty-one,  711 
clerks,  713 
creditor,  716 

executors  and  trustees,  713 
godchildren,  712 

Governors  of  Queen  Anne*s  Bounty,  715 
illegitimate  children,  716 
married  women,  not  to  fall  into  settlement,  717 
servants,  718 

vest  at  twenty-one  or  marriage,  709 
wife  for  charitable  purposes,  715 
immediate,  708 
trust  legacy,  708,  716,  764,  875 

directions  for  payment  of  interest  on  till  raised,  718 
power  to  postpone  raising  of,  719 

transfer  to  trustees  of  daughter's  settlement,  717 
with  interest,  710 

interim  maintenance,  711 
provision  against  lapse,  709 
restraint  on  anticipation,  710 
survivorship  clause,  710 

Specific: 
of  bond  debt,  683 

debt,  by  release,  684,  685 

furniture  and  personal  effects,  686 — 689.    See  FcrBNiTUBB. 

horses,  685 

jewelry,  685 

mortgage  debt,  684 

papers  and  MSS.,  685 

ready  money.  683 

specific  articles  by  reference  to  separate  paper,  690 

stock,  683 

wearing  apparel,  685 

wines,  685 
proviso  as  to  sale  of  property  given  by  way  of,  719.    See  also  OoDiOiL. 

LEGAL  MORTGAGE, 

agreement  or  covenant  to  execute,  190, 196 
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power  to  {in  Mortgage^  bj  reference  to  leasizig  power  under  a  will,  92 

to  receiver,  57 
(«A  SeUlemenU),  614,  617,  619,  621,  639,  641,  647 

upon  trust  lor  sale,  498—500,  601 
(in  WUli),  784,  786,  805,  806,  807 
power  to  enter  into  contract  for,  626 

renew,  638 
proviso  as  to  trastees  concurring  in,  498,  n. 

LEASEHOLDS.    See  also  Renewable  Lkasbholds. 

assignment  of,  upon  trusts  oorrespondiog  with  uses  {in  SettUment)^ 

651 
bequest  of,  697,  698 

to  married  woman  for  life,  698 

with  restraint  on  anticipation,  700 
trustees,  698 

for  married  woman  for  life,  with  remainders 

over,  699 
for  sister  and  her  issue,  840 
upon  trusts  corresponding  with  uses  of  freeholds,  811 
without  trustees,  698,  699 
declaration  of  trust  of  fund  set  aside  to  answer  liabilities  in  respect 

of  testators,  425,  426 
mortgages  of,  75,  88,  90, 136 

by  reference  to  prior  mortgage,  17*1 
in  statutory  form,  78,  n. 
power  to  sell  by  way  of  underlease,  29,  652 
provision  indemnifying  trustees  purchasing,  504 

in  will  for  reserving  part  of  rents  of,  as  depreciation  fund, 
737 
registered,  mortgage  of,  75 
settlement  of,  in  trust  for  sale,  543 
strict,  651,  660,  665 
See  alio  Fubthbb  Chaboe  ;  Beoonvetakce. 

LEGACIES.    See  dUe  Bequest. 

settlement  of,  by  will,  758  et  eeq,^  764 
Oeneral^ 
charge  of,  on  real  estate,  719 
conditional,  718,  n. 
declaration  as  to  marshalling,  to  save  duty,  734,  735,  n. 

priorities  of,  718 
demonstrative,  708 
direction  for  investment  of,  712,  738 

that  legacies  are  not  in  satisfaction  of  debts,  716 
shall  abate  in  case  of  deficiency,  718 
be  free  of  duty,  718 
be  in  satisfaction  of  annuity,  492 
be  paid  in  three  months,  718 
be  repaid  in  certain  events,  718 
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LIMITATIONS.    See  also  Cboss  Remadtdebs. 

In  Real  a&ttlemenU.    See  wnder  Settlements,  Clauses  in  Real, 
In  Strict  Settlement  in  Will.    See  also  Deyisbb. 
by  reference  to  previous  limitations,  796,  799 
in  remainder,  796 

tail,  794—797 
of  life  estates,  793,  794 

powers  of  appointment,  792 
rent-charges,  794 
term,  793 
successiye  in  fee  by  executory  devise,  799,  800 
to  daughters  of  tenant  for  life  as  tenants  in  common,  in  tail  general  or 

tail  nude  with  cross  remainders,  79( 
successively  in  tail  male  or  general,  794 
testator  and  their  issue  male  (in  remainder),  797 

by  reference  to  previous  limits* 
tions,  799 
to  issue  of  testator's  daughters  by  reference  to  previous  UmitationB,  799 

sons  (in  remainder),  797 
tenant  for  life  as  he  shall  appoint,  801 
to  sons  of  tenant  for  life  successively  in  tail  male  or  general,  794 

testator  and  their  issue  male  in  strict  settlement,  796 
ultimate  to  testator's  heirs,  801 

right  heir  at  a  particular  time,  801 
where  vesting  postponed,  800 

LOAN, 

power  to  executors  to  continue,  790 

provision  for  continuance  of,  during  life  of  tenant  for  life,  35 

for  term  certain,  83.  iSSMTEBMCBBTAlV. 
that  loans  shall  rank  equally,  196 

UNATIC.    See  also  Imbecile. 
mortgage  of  land  of,  140 
L  reconveyance  on  behalf  of,  242 

MACHINERY, 

mortgage  of,  160, 164 

MAINTENANCE.    See  oho  Leoaoies. 
clauses  in  settlements,  477,  480,  696 

limitation  of  rent-charge  for,  of  son's  eldest  son  in  event  of  his  pre- 
deceasing father,  683 
j  proviso  charging  life  interest  with,  473 

trusts  of  term  for  raising  sums  for,  595,  674 

Clauses  in  WUls^ 
for  management  and  maintenance  during  minorities,  778, 779,  780, 873 
maintenance  and  accumulation,  772 — 776,  837 

for  children  of  subsequent  tenant  for  life,  777 
where  income  may  be  applied  as  common  fund,  773 
where  vesting  postponed  till  26... 776 
maintenance  and  advancement  out  of  capital,  777 
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Clauies  in  WUU — canHnued. 
charging  life  interest  with,  744 

income  to  be  paid  to  wife  for  maintenance  of  children,  775 
precatory  direction  for,  744 

MAJORITY, 

definition  of  special,  in  will,  749 
power  to,  of  trustees  to  act,  821 

MANAGEMENT.    See  etUo  Abkoad. 

power  of,  daring  minorities,  609,  613,  614,  778 — 780,  805 
to  mortgagee  taking  possession,  49 
of  property  intended  for  charity  settled  as  private,  274 
until  sale  in  settlement,  496,  498 
will,  782,  788 
trusts  of  term  for  raising  expenses  of,  600 

MANSION  HOUSE.    ^^  a/«o  Devise. 

provision  as  to,  under  S.  L.  Acts,  502,  642,  817 

.  MANUSCRIPTS, 

bequest  of,  68fi 

MARRIAGE, 

gift  over  on,  without  consent,  860 

power  to  settle  portion  of  property  in  settlement  on  future,  508,  n., 

509 
second,  annuity  to  wife  reducible  on,  720 

income  of  wife  reducible  on,  468,  n.,  843 
proviso  as  to  issue  of  563,  n. 

MARRIED  WOMAN.  SeeaUokJxriGiVATiov,  Rbstbaint  on  ;  Husband  ; 
Sep  ABATE  Use;  Wife. 
bequest  to  or  for.  iSis^  Annuity  ;  Leaseholds  ;  Fubnitube  ;  Life 

Intebest. 
devise  to,  for  life  for  separate  use  without  anticipation,  793 

such  uses  as  she  shall  appoint,  &c.,  792 
legacy  to,  not  to  fall  into  settlement,  717.    See  also  Legacies. 
limitation  of  rent-charge  to,  794 

life  estate  to,  578.    See  Life  Intebest. 
mortgage  of  contingent  reversion  of,  1 18 

freeholds  of,  married  before  1883... 87 
leaseholds  acquired  since  1882... 88 
policy  on  life  of,  118 
reversionary  Interest  of,  114 
to,  134 
partition,  agreement  for  by,  303 
conveyance  on,  to,  312 
felease  of  legacy  by,  399 
ultimate  trust  for,  excluding  husband,  in  settlement,  481 

will,  761,  769 
will  of,  871,  873,  874 
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MARSHALLING, 

pTOviflions  for,  in  will,  734 

MEMORANDUM, 

as  to  funds  added  to  settlement,  566,  n. 

to  accompany  deposit  of  deeds  by  surety,  192 

to  secure  accoant  current,  192, 194 

payment  of  bills  of  exchange, 

195 

under  hand  only,  194, 195 

seal,  189, 192 

with  agreement  to  execute  mortgage, 

189 
MINE.    See  also  Mining  Lease. 

mortgage  of,  160, 164 

provisions  in  settlements  as  to,  578,  n.,  611,  n. 

trust  of  plant  on  settlement  of,  652 

MINERALS, 

partition,  excepting,  314 
power  to  sell  separately,  27,  630 

MININO  LEASE, 

declaration  as  to  rents  reserved  on,  under  Acts,  642,  817 
power  to  grant,  619 

lease  easements  in  connection  with,  621 

MINORITY  CLAUSES,  609,  618,  614,  805.    See  aUo  Infant. 

MISSION  HALL,  conveyance  of  site  for,  266 

MISTRESS, 

deed  of  covenant  securing  annuity  to  past,  445 

MORTGAGE.    See  aUo  Mortoaoes. 
debt,  settlement  of,  530 

transfer  of  part  of,  227 

to  trustees  of  settlement,  529 
See  also  Assionment  ;  Noticb. 
power  to  raise  money  on,  633,  642,  648,  735 

trustees  to  lend  on,  464 
trusts  of  term  for  raising  money  by,  600 

MORTGAGES.  iSw  a2«o  Collatbbal  Seoubitt  ;  Equitable  Mobtoaoe. 
For  Covenants,  Habendum,  or  BecikUs  in,  see  STteh  headings, 
by  charity,  141  < 

deposit.    See  Equitable  Mobtgaob. 
husband  and  wife,  87, 112 
married  woman  of  her  separate  property,  88,  118 

partner,  169  i 

tenant  in  tail  in  remainder,  103  j 

tenants  in  common,  141 
trustees,  90,  131, 185 
See  also  Ezecutob  ;  Fibm  ;  Company  ;  Tenant  fob  Life. 
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•  contributory,  106.    See  Contkibutoby  Mobtqaoe. 
for  term,  129.    See  also  Tebm  Cebtaik. 
legal,  agreement  to  execute,  190, 196 
limiting  new  equity  of  redemption,  87 
of  bonds  and  shares  of  companies,  172 

building  lease,  184 

charity  estates,  141 

chattels  personal,  156 

colliery  and  fixed  machinery,  160 

copyholds,  71,  73,  81,  84,  90.    See  Copyholds. 

freeholds,  67,  69,  79.    See  Fbebholds. 

freight  and  earnings  of  a  ship,  176.    See  Ship. 

goodwill  and  takings  of  a  business,  166 

ironworks,  164 

leaseholds,  75.    See  Leaseholds. 

life  interest,  98, 101 

lunatic*s  real  estate,  140 

machinery,  160, 164 

patent,  389 

policy  of  assurance,  96,  98.  101, 114,  118.    Seelalio  LlFB^POLlCY. 

insurance  on  a  ship,  176 
public  house,  136 

registered  land  or  leaseholds,  67,  75 
renewable  leaseholds,  81 
renewed  lease,  171 

residuary  estate,  110,  n.  « 

reversion,  109.    See  also  Rbvebsiokaby  Intebbst. 
scrip  of  foreign  Government  and  of  an  English  company,  172 
share  in  partnership  busineas,  169 

residue,  110,  n. 
term,  131 

undivided  moiety  of  freeholds,  132 
prior  mortgagee  joining  to  postpone  his  security,  84 
second,  81,  165,  n. 
statutory,  78,  220 
stock,  132 
subject  to  fee  farm  rents,  144 

prior  charges,  86, 164 
substitutional,  171 
to  building  society,  120 
indemnify  surety,  109 
industrial  and  provident  society,  126 
limited  company,  160 
married  woman,  134 
secure  account  current,  160, 194 

payment  of  bills  of  exchange,  164,  195 
portions  and  costs,  181 

present  loan  and  future  advances,  79,  81,  129 
repayment  by  instalments,  86,  120,  126,  166 
trade  debts  past  and  future,  172 
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M0BTQA6ES-^ji<i»«eJ. 
to  solicitors,  169 

trustees,  69,  71, 129, 138, 166 
nnder  powers,  86,  90, 129 
with  surety,  81, 112.    See  SiTBETT. 

Clavses  in  Mortgaget. 

acknowledgment  bj  mortgagor  retaining  deeds, 

attornment  by  mortgagor  in  possession,  50 

covenants.    See  Covenants. 

consolidation,  reserration  of  right  of,  69 

declaration  of  trust,  of  copyholds  to  be  surrendered,  30,  73 

moneys  reoeiTed  in  respect  of  policy,  40 
nominal  reversion  of  leaseholds,  30,  77 
that  income  be  paid  to  mortgagee  if  required,  102 

sums  advanced  by  different  mortgagees  are  to  be 
rateably  secnred,  36 
indemnity,  as  to  restrictive  covenants,  60 

clause,  59, 180 
interpretation  clause,  61 
joint  account  clause,  37, 108 
powers,  clause  as  to  devolution  of,  61 
excluding  statutory,  143 
incorporating  statutory,  133 
in  reference  to  life  policy,  41,  49,  n.,  102, 117 
special  49,  n.,  124,  n.,  127 
power  of  distress  for  intei;^t,  52 
partition,  58 
to  enter  and  view,  159 

exchange  scrip  certificates,  175 

execute  works,  135 

make  payments  to  be  charged  on  premises,  390 

obtain  stop  order,  114, 115,  n. 

pay  calls,  175 

rent-charges,  insure  and  repair,  146 
receive  dividends,  175 

sell  leaseholds  in  lots  by  way  of  underlease,  29 
take  immediate  possession  and  manage,  49 
See  also  Attobnet  ;  Sale  ;  Lease  ;  Insubance. 

provisions  as  to  costs,  future  advances,  instalments,  insurance,  interest, 

loan,  receiver.    See  such  headings  respeetivdy. 
changes  in  firm,  59 
charges  of  solicitor  mortgagee,  60 
liability  between  principal  and  surety,  37,  38, 114 

tenant  for  life  and  mortgaged  pre- 
inises,  92, 130 
of  trustee  mortgagors  (limiting),  38,  U3 
with  reference  to  r^stered  land,  28,31,  50 

See  also  Covenants,  and  Life  Polio r. 
proviso  as  to  improper  exercise  of  powers,  128 
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Clames  in  JifaHgage$— continued, 
proyiso  keeping  alive  powers  of  tenant  for  life  under  settlement,  99 

rights  under  billSj  13 
making  mortgagee's  remedies  camnlative,  233 
that  mortgage  money  is  wife's  separate  property,  136 
receipt  danses,  39,  59 

tnists  of  moneys  received  by  mortgagee,  60, 128 

receiver,  53 

MORTMAIN,  258—290.    See  Chabitt. 

NAMB, 

advertisement  of  change  of,  800 
and  arms  clause,  589 

variations  in  powers  for,  617,  n.,  629,  n. 

NBW  TBUSTBES, 

clause  supplemental  to  statutory  power  of  appointing,  519,  520,  820 
power  (in  settlements)  to  appoint,  518,  657 

additional,  620 
where  several  sets,  657 
(in  will)  to  appoint,  818 

special  for  particular  property,  819 
transfer  of  mortgage  on  appointment  of,  223 

NEXT  OF  KIN, 

trusts  for,  481, 761,  769 

NOTICE.    See  aUo  Waiybb. 

by  second  to  fiist  mortgagee,  293 

clause  dispensing  with,  under  S.  L.  Acts,  502,  648,  817 

determining  guarantee,  295 

incorporation  in  mortgage  of  provisions  of  Conv.  Act,  as  to,  29 

of  change  of  surname,  300 

dissolution  of  partnership,  296 

intention  to  pay  off  mortgage  debt,  292 

purchase  of  equity  of  redemption  to  mortgagee,  294 

rent-charge  to  owner  of  property  charged,  294 

transfer  of  mortgage,  294 
provisions  in  mortgage  as  to  mortgagee  giving,  to  trustees,  115,  n. 

of  partnership  deed  as  to,  341,  347 
requiring  payment  of  mortgage  money,  293 
to  creditors,  statutory,  302 

determine  a  lease,  under  a  power,  297 

executors  to  perform  testator's  covenants,  301 

insurance  office  of  assignment  of  a  life  policy,  292 

obligor  of  assignment  of  bond  debt,  291 

purchaser  to  complete  purchase,  298 

quit  by  tenant  to  landlord,  296 

tenant  demanding  possession,  296 

to  pay  rent  to  mortgagee,  295 

K.E. — VOL.   IL  59 
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"SOTICE— continued. 

to  tenant  to  quit,  296 
repair,  297 
trtutees  of  aasignment  of  reyersionarj  interest,  291 

share  of  residae,  292 
intention  to  exercise  powers  of  S.  L.  Acts,  299 

OPTION.    See  aUo  Life  Policy. 

power  to  grant  leases  with,  of  purchase,  641 
to  executors  of  beooming  sleeping  partners,  706 
son,  who  is  a  trustee,  to  purchase  estate,  732 
testator^s  sons  to  purchase  real  estate,  732 

succeed  to  business,  707 
partners,  327,  333,  337.    See  Clauses  under  Partnership. 

PAPERS, 

bequest  of,  686 

PABOELS, 

contingent  interest,  457,  n. 

fixed  sum  raisable  out  of  reversion,  532,  n. 

fumitTzre,  457,  n.,  458,  n.,  665 

mortgage  debt,  457,  n. 

policy,  467,  n. 

portion  money,  549 

share  of  residue,  457,  n. 

vested  reversion,  456,  n. 

with  possible  accretions,  456,  n. 

PARTITION.    See  also  Married  Woman  and  Settled  Land  Acts. 
agreement  for,  of  freeholds,  copyholds,  and  leaseholds,  303 
by  a  single  arbitrator,  303 

two  arbitrators  through  the  Board  of  Agriculture, 
308 
deed  to  effect,  between  tenants  in  common,  joint-tenants,  or  co- 
parceners, 310 
of  freeholds,  copyholds,  and  leaseholds,  314 

discharged  from  trust  for  sale,  312 
under  express  power,  316,  n. 
where  minerals  excepted,  314 
power  to,  in  mortgage  of  undivided  share,  68 
settlements,  500,  630 
wills,  734,  785 

PARTNER.    See  Partnership. 
licence  to,  891 
will  of,  847 

PARTNERSHIP.    See  also  Dissolution. 

agreement  for  sale  of  share  in,  to  incoming  partner,  357 
conveyance  of  freeholds  and  leaseholds  to  accompany  deed  of,  353 
deed  of  accession  on  admission  of  son  to,  356 


INDEX  TO  PRECEDENTS.  931 

PABTNEB6HIP— coM^niMif. 

deed  of  between  aoliciton,  352 

three  penons  for  a  term,  861,  352 
two  petsons  for  a  term,  349 
for  life,  or  determinable  on  notice,  349,  361,  362 
to  secure  capital  of  deceased  partner  lent  on  loan  to,  371 
extension  of  term  of,  hj  deed  endorsed,  366 
mortgage  of  share  in,  169 

Clavset  in  Partnership  Deedt, 

accounts,  831, 368 

provision  where  last  annual,  have  not  been  taken  previous  to 
death  of  partner,  836 
annuity,  power  to  partner  to  charge  for  his  fiimilj,  343 

provision  securing,  to  familj  of  deceased  partner,  342 

widow  of  partner,  342 
arbitration  clause,  348 

assets  and  liabilities  of  old  firm  taken  over  by  new,  322 
assignment  of  share  in  firm,  provisions  as  to,  330, 331 
attention  to  business,  328,  362 
bankers,  325 

business,  partners  not  to  engage  in  any  other,  329 
place  of,  822 

retiring  partner  not  to  carry  on,  342 
capital,  322 

increase  of,  324 

interest  on,  324,  826 

provisions  as  to,  in  case  of  death  or  retirement  of  partners, 

334,  336,  387 
stock-in-trade  to  be  credited  to  one  partner  as,  323 
cheques,  829 
clerks,  hiring  of,  330 

contracts,  none  to  exceed  certain  amount,  329 
control,  senior  partner  to  have,  328 
credit  not  to  be  given  when  forbidden,  329 

of  firm  not  to  be  pledged,  329 
death,  accruer  of  shares  in  net  profits  on,  340 
of  one  partner  not  to  determine,  322 

provisions  as  to  capital  in  case  of  retirement  or,  334,  336,  837 

execution  of  deeds  on,  339 
where  last  annual    account  has    not   been    taken 
previous  to,  336 
debts,  each  partner  to  pay  his  private,  330 

partners  not  to  compound,  331 
deeds,  provision  as  to  execution  of  on  death,  339 
determine,  power  to,  321,  322,  342 

determination,  provisions  applicable  on  death  made  to  apply  on,  840 
dissolution  and  winding  up,  provisions  as  to,  332,  333,  342.    See  Dis- 
solution. 
drawings,  327 

69  2 
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Clauiu — continued, 
duration  and  style  of,  321 

execution,  partner  not  to  cause  property  of  firm  to  be  taken  in,  3S0 
expulsion,  power  of,  340 
goodwill,  allowance  for  and  valuation  of,  341 
house  of  business  to  remain  property  of  one  partner,  324 
information,  partner  to  give,  330 
interest  on  capital,  324 
journeys,  330 
just,  partner  to  be,  330 
lease  of  premises,  power  to  purchase,  339 

to  be  held  in  trust  for  firm,  323 
losses,  power  to  dissolve  in  case  of,  342 
manager,  one  partner  to  be,  at  salary,  328 
majority  of  partners  to  decide  questions,  347 
moneys  received  by,  provisions  as  to,  325 
new  partners,  power  to  introduce,  347.    See  Son,  iirfra. 
notice  of  dissolution  or  retirement,  publication  of,  341 
notices,  how  to  be  given,  347 
option  to  purchase  a  further  share  of  business,  327 

retain  share  of  deceased  partner  in  business,  337 
succeed  to  business  on  dissolution,  333 
outgoings,  325,  352 
profits,  326 

accruer  of,  on  death  or  retirement,  340 

minimum  share  in,  guaranteed,  326 

surplus  to  be  capitalised,  327 
release  in  respect  of  former  deed  of  partnership,  348 

on  dissolution  of  partnership,  363 
reserve  funds,  326 
residence,  328 
Bleeping  partners,  duties  and  rights  of,  327,  339 

power  to  representatives  of  deceased  partner  to  be- 
come, 338 
son,  power  to  introduce,  348,  344,  345 
stock-in-trade,  to  be  credited  to  one  partner  as  ci^ital,  323 
surety,  partner  not  to  become,  330 

PATENT.    See  also  BlCITALS. 
agreement  for  sale  of,  387 

where  patent  not  yet  granted,  389 
working,  394 
assignment  of,  376,  383 

right  to,  in  foreign  countries,  384 
licence  to  use,  376,  377,  391,  393 

assignment  of,  393 
mortgage  of,  389 

Clauses  in  Asstgnments  and  Lieences, 
arbitration  clause,  383 
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Clauiet  in  Amgnmertts  and  Licences — cowtinv-ed, 
covenants  by  licensee  to  pay  royalties,  377 
mortgagor  for  title,  382 

not  to  apply  for  amendment,  383 
to  pay  fees,  883, 390 
protect  patent,  390 
patentee  for  title  in  assignment  or  licence,  382 
not  to  apply  for  amendment,  383 
fees,  provisicMi  as  to,  381 
infringements,  provision  as  to,  379,  380 
interpretation  clause,  383 
licensee,  death  of  to  determine  licence,  381 

not  to  assign  or  grant  sub-licences,  380 
dispute  validity  of  patent,  380 

use  invention  otherwise  than  according  to  licence, 
379 
power  to,  to  determine  licence,  380 
to  affix  labels,  378 

furnish  half-yearly  accounts  and  verify  same,  378 
keep  accounts  and  permit  inspection,  377 
patentee,  not  to  use  invention  or  grant  other  licences,  380 
power  to,  to  determine  licence  by  notice,  380 

if  it  shall  become  vested  in 
more    than    one    person, 
381 
if  not  worked,  381,  388 
on  non-payment  of  royalties, 
380 
inspect  factories,  378 
reservation  to,  of  right  to  grant  other  licences,  382 
to  communicate  further  improvements,  379,  386 
give  licensee  or  assignee  assistance,  379 
warranty  of  patent,  clause  ezclading,  382,  n. 
invalidity  of  patent  to  determine  agreement,  388 

PAYMENT,  COVENANTS  FOR.    See  Covenants. 

PBRPBTTTITY, 

settlement  by  will  of  daughter's  share  within  limit  as  to,  869,  n. 

so  far  as  rule  against  will  allow,  677 
will  settling  residuary  estate  so  far  as  law  of,  allows,  878 

PIN-MONEY, 

limitation  of,  584 
settlement  charging,  671 

PLANT.    See  Machinery  ;  Mine. 

POLICY.    See  alto  Lipe  Policy. 
marine,  mortgage  of,  176 
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PORTIONS, 

charge  of,  by  will  in  exercise  of  power  in  settlement,  808 
declaration  against  satisfaction  of,  551 
mortgage  to  secure,  131 
power  to  charge,  604,  606,  803 

on  proceeds  of  sale,  856 
limit  term  for  securing,  606 
provision  for  satisfaction  of,  by  advancements,  597 
proviso  limiting  total  amount  of,  607 
in  shifting  clause  as  to,  592 

that  charge  shall  not  take  effect  except  in  certain  events,  606 
release  of  part  of  estate  from,  400 
settlement  in  exercise  of  power  of  charging,  671 
of  sum  raisable  under  trusts  for,  548 
trusts  of  term  for  raising,  593,  668,  802,  804 

POSSESSION, 

power  to  mortgagee  to  take,  49 

POWERS.    See  also  ATTORNinr. 

(^For  powers  in  mortgagee^  partnership  deeds^  or  settlements^  see  Clauses 
under  such  headings  respeetively.') 
declaration  as  to  devolution  of,  523,  825 

In  WUlSf 

commencement  of,  806, 807 

by  reference  to  8.  L.  Acts,  786,  807,  837.    See  Settled  La^td  Acts. 

of  appointment,  740,  760,  792, 801.    See  Appointment. 

jointuring  and  portioning,  805,  855,  856 
to  colonial  trustees  on  returning  to  England  to  assume  general  trustee- 
ship, 868 
executors  to  compromise,  827 

keep  up  gardens,  stock  farms,  fto.,  791 
son  who  is  a  trustee  to  purchase  estate,  732 
trustee  in  connection  with  business,  702,  et  seq.    See  -BdBINBSS. 
to  act  though  personally  interested,  824 

appoint  agents  to  manage  property  abroad,  821 
appropriate  and  allot  specific  property,  724,  733,  853 
carry  on  and  stock  farms,  704,  n.,  783,  791 

out  contracts  for  sale  or  purchase,  790 
charge  fees,  713 

for  professional  bnsinese,  824,  825 
continue  allowances  paid  by  testator,  726 

loan,  790 
delegate  trusts  to  resident  trustees,  822 
discharge  incumbrances,  791 

distribute  fund  when  female  past  child-bearing,  772 
employ  agents,  824,  825 

exercise  powers  of  tenant  for  life  over  a  share,  837 
give  heirlooms  to  tenant  for  life,  811,  n. 
keep  up  house  for  infants,  781 
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PO  WE^S-'Contlnu^d, 
In  WiUi — continued. 
to  trastee  to  lay  out  land  for  bailding,  789 
lease,  784,  786,  805,  806 

lend  trust  funds  to  son  for  business  purposes,  739 
manage  real  and  leasehold  estate,  782,  783,  806 
pay  infantas  legacy  to  guardian,  712 
partition,  734,  785 
purchase  annuity,  724,  790,  836 

furniture,  789.    See  also  Inykst. 
postpone  conversion,  736  > 

raising  of  trust  legacies,  719 
raise  and  pay  annual  sums  for  spendthrift,  722 

money  for  payment  of  debts,  735 
sell  furniture  to  wife  at  yaluation,  687 

house  and  furniture  bequeathed  to  wife,  789,  858 
real  and  leasehold  estate,  731.    See  Convbsbion. 
settle  daughter's  share,  763 

questions,  824 
take  undivided  share  discharged  from  trust  for  sale,  782 
transfer  trust  legacy,  717 

See  also  Adyxtscemesstt  ;  In  VESTMBNT ;  MAlirrBHANOS ; 
New  Tbubteus. 

PBBCATORY  TRUST,  816 

PRINCIPAL.    See  also  Covenants  ;  Loan. 

proYisoes  making,  due  in  certain  events,  28,  122,  n.,  167 

PROBATE.    See  Condition. 

PROFITS,  326,  327,  340.    See  Pabtnebship,  Clauses  in. 

PUBLICHOUSE, 

clause  in  mortgage  of,  authorising  a  lease  at  a  fine,  47,  n. 

mortgagor  to  sell  fixtures  in,  48,  n. 
mortgage  of  leasehold,  136 

PURCHASERS, 

proviso  for  protection  of,  128,  175 

QUEEN  ANNF0  BOUNTY, 

legacy  to  Governors  of,  715 

QUESTIONS, 

power  to  trustees  to  settle,  277,  615,  824 

QUIT.    See  Notice. 

QUIT-RENT, 

release  of,  403 
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RECEIPT  CLAUSE, 

in  mortgage  of  policy,  89 
to  a  bank,  69 
settlement,  617 
will,  818 

RECEIVER, 

appointment  of,  in  mortgage,  52, 168 

by  reference  to  Conveyancing  Act,  66 
clause  adding  to  statatory  powers  of,  66 
deed  appointing,  249 
proYisions  in  mortgage,  as  to  appointing,  124,  n.,  127 

RECITALS, 

In  AstigwneniU  of  and  lAcence  to  tue  PatenU^ 
of  acceptance  of  complete  specification,  376 
ai^tication  for  patent  since  1883... 376 
foreign  patent,  376 

grant  of  letters  patent  since  1883... 376 
title  to  patent,  376 

by  assignment,  876 

In  Mortgage^ 

of  agreement  for  compound  interest,  4 

consolidating  advances,  202 
further  advance,  7 
security,  8 
loan,  1,  3,  4,  91,  96, 170 

by  monthly  instalments,  142 
repayable  on  happening  of  contingency,  104 
securing  present  loan  and  future  advances,  4 

sum  due  on  account  stated,  4 
surety  to  join,  4 
transfer,  7 

and  further  advance,  7,  221 
that  equity  of  redemption  shall  be  limited  to  hnaband,  87 
to  enter  into  covenants,  8 
indemnify  surety,  109 
postpone  prior  charge,  84 
advances  by  bank,  161 
approval  of  mortgage  by  Master,  141 
conditional  surrender  of  copyholds,  6 
desire  to  redeem,  8 
deposit  of  shares,  172 
guarantee  policy,  6 
lease,  171 
mortgage,  6 
payment  of  estate  duty  by  executors,  140 

ofE,  by  instalments,  8 
policy  on  life,  title  to,  6, 119 
sale  by  mortgagor  with  mortgagee's  consent,  240,  n. 
satisfaction  of  conditional  surrender  to  be  entered,  238 
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BECI  TkLS-^eantinMed, 

In  Mortgage — continued, 
of  seisin  at  death,  90 

subject  to  rent-charges,  144 
to  copyholds,  72,  n.,  90 
settlement,  86, 101, 129 
state  of  famUj,  113, 119 

mortgage  debt  and  interest,  7 
statutory  mortgage,  177 
submortgage,  221 
sum  in  Court  being  set  apart,  112 
surrender  of  lease,  171 
title  of  mortgagor,  230 

wife  to  contingent  reversion,  119 
separate  property,  89,  n. 
to  fixed  machinery,  161,  n. 

In  Partitions, 
of  agreements  as  to  easements  and  minerals,  816 
allotments,  314 

desire  to  make  partition,  810,  314 
election  not  to  conyert,  312 

In  Belease, 
as  to  independent  advice,  408,  n. 

In  Settlements  (^Personal'), 
by  foreigner,  as  to  law  governing  settlement,  632,  n, 
conveyance  in  trust  for  sale,  454 
covenant  to  be  entered  into  for  payment  of  annual  or  principal 

sum,  454,  532,  537 
general  agreement,  455 
in  connection  with  registered  land,  541 
intended  marriage,  450 
of  agreement  to  settle,  450 

after-acquired  property,  454 
reversionary  interest,  452,  548 
particulars  of  trust  property,  451,  452 
sanction  of  Chancery  Division  to  settlement,  549 
title  to  equitable  interest  in  mortgage,  532 

mortgage  and  transfer  to  trustees,  453 
policy  and  agreement  for  settlement,  453 
portion-money  charged  on  settled  estate,  451 
reversionary  share  in  trust  funds,  451,  537 
share  of  residuary  estate,  450 
stocks  in  possession,  450 
transfer  of  property  passing  by  delivery,  452 

stock,  debentures,  &c.,  452 
value  of  stock  for  stamp  duty,  452 

In  Settlements  CBeal), 

of  dealings  with  settled  property,  577 

disentailing  assurance  preparatory  to  resettlement,  576 
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B,EClTAlj&-^ontinued. 

In  Settlementt  QReal) — eontinued, 
of  effect  of  settlement  and  disentailing  asBuranoe,  576 
state  of  family,  576 
strict  settlement,  674 

title  to    freeholds,   copyholds  and   leaseholds   hy    reference   to 
schedules,  578 
leaseholds  under  strict  settlement,  676 
that  premises  are  subject  to  jointure  and  portions,  573 

leases,  574 
mortgages,  674 

RECONVEYANCE.    See  also  Equitable  MoBxaAOB. 
by  endorsement,  236,  243 
of  copyholds,  by  way  of  release,  238 
freeholds  in  fee,  236,  240 

and  leaseholds,  243 
leaseholds  mortgaged  by  demise,  16,  n.,  246,  246,  n. 
life  estate,  246 

long  term  by  way  of  surrender,  247 
part  of  the  property  in  mortgage,  246 
personalty,  246,  248 
on  behalf  of  lunatic,  242 
statutory,  245 
to  uses,  239,  240,  244 

where  mortgage  for  future  advances,  237,  n. 
mortgagor  dead,  240 

and  mortgagee  dead,  243 
part  of  property  has  been  sold,  240,  n. 
principal  paid  off  by  instalments,  241,  n. 
tenant  for  life  redeems,  238,  n. 
there  has  been  a  further  charge  and  a  transfer,  240 

REDEMPTION,  EQUITY  OF, 

notice  by  purchaser,  of,  to  mortgagee,  294 

REDEMPTION,  PROVISO  FOR, 
in  mortgage,  by  firm,  19, 162 

trustees  of  strict  settlement,  18,  91 
for  term,  180 

limiting  to  husband  of  wife's  property,  87 
of  charity  estates,  142 
copyholds,  17,  73 

with  freeholds,  leaseholds,  or  personalty,  17 
freeholds,  16,  68 

or  leaseholds  by  demise,  19 
with  leaseholds  by  demise,  17 
leaseholds  by  assignment,  or  personalty,  17,  77 
demise,  17,  77 
short  form,  20 
subject  to  prior  charges,  17,  n.,  86, 165 
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REDEMPTION,  PROVISO    FOR— continued. 
in  mortgage  to  firm,  19 

building  society,  128 

secure  current  account,  19,  162 

payment  of  bills  of  exchange,  165 
present  and  future  advances,  17 
trade  debts,  174 
under  joint  power,  19,  86 
where  principal  repayable  by  instalments,  18 

demand,  18 
prior  mortgage  postponed,  84 
in  stock  mortgage,  18 
snb-mortgage,  184 

REDUCTION.    See  Intebsst. 

REOISTERED  CHARGE  OR  TRANSFER, 
agreement  in  mortgage  to  execute,  31 

REGISTERED  LAND, 
mortgage  of,  67 
settlement  of,  641 

REGISTERED  LEASEHOLDS, 
mortgage  of,  75 

REGISTRATION, 

addition  to  power  of  sale  in  mortgage  in  event  of  mortgagor  applying 

for,  28 
covenant  against,  in  mortgage,  50 

REIMBURSEMENT,  CLAUSES,  520,  659,  823 

RELEASE, 

by  creditor  or  creditors,  434,  436,  684 
married  woman,  399,  408 
mortgagees,  238,  400,  402,  406 
residuary  legatees,  423 
tenant  for  life,  403 
trustees,  414,  420,  430 

nnder  express  power,  403,  n. 
infants'  parties  to,  428 
from  charge  of  portions  and  term,  400 
improvement  rent-charge,  406 
incumbrances,  shifted  on  to  other  property,  402 
legacy,  399 

mortgage  by  demise,  400 

real  estate  originally  conveyed  in  trust  for  sale,  417 
stock  paid  to  trustees  of  a  settlement,  422 
mutual  by  three  persons,  487 

in  respect  of  former  deed  of  partnership,  848 
of  claims  in  resettlement,  670 
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of  copyholds  by  mortgagees,  238 
general  testamentary  power,  482 
life  interest,  426 

p  srpetaal  rent-3harge  which  is  kept  on  foot,  405 
power  to  jointure,  433 
quit-rents  and  manorial  rights,  403 
real  estate  charged  with  payment  of  legacy,  399 
settled  estates,  400,  403,  406 
on  dissolution  of  partnership,  363,  366 
to  administrator  of  intestate,  430 
executors,  423,  428 
trustees  of  settlement,  408,  417,  420 
will,  422,  423,  426 
where  portion  of  funis  are  retained,  423 

RENEWABLE  LEASEHOLDS, 
mortgage  of,  81 

covenant  for  renewal  in,  45 
provisions  as  to,  638,  n.,  642 

RENEWABLE  TRUST, 

settlement  by  way  of,  269 

RENT-CHARGE.    See  alto  Apportionment,  Jointubb  and  Tsbk. 
covenant  for  payment  of,  145 
limitation  of,  in  settlements,  682.    See  Sbttlbkbnts,  Claueei  in  Real. 

will,  794,  889 
notice  of  transfer  of,  294 
powers  for  securing,  585,  586,  608 
power  to  limit  or  appoint,  to  husband,  603,  805 
redeem,  791 

sell  in  consideration  of,  146 
free  from  or  subject  to,  146 
release  of  perpetual,  on  purchase  keeping  it  alive,  405.    See  Rkleabi. 

RENT.     See  GROUND  RENT. 

bequest  of  arrears  of,  697. 

REPAIRS.    See  NOTICE  ;  INSURANCE. 

RESETTLEMENT,  665 

proviso  keeping  aUve  powers  on,  655 

powers  of  tenant  in  tall    under  prior  settle- 
ment, 649,  n. 

RESIDENCE.    See  also  HOUSE  ;  Mansion  House. 
devise  subject  to  condition  of,  694 
general  clause  as  to,  812 

RESIDUE.    See  also  Trusts. 

gifts  failing  to  sink  into,  841,  861 
of,  726^729.    See  also  WILLS. 
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gifts  of,  to  brothers  equally,  877; 

executors  to  carry  out  arrangement  dehors  will,  729 
illegitimate  children,  851 
mortgage  of  share  in,  110,  n.    See  Revbbsionabt  Interest. 
notice  of  assignment  of  share  in,  292 

shares  of,  gift  over  of,  on  death  under  21... 836,  838,  852,  870 

on  marriage  without  consent,  860 
settlement  of,  758,  et  seq. 

RESTRAINT  OF  TRADE, 

agreement  in  deed  of  partnership  in,  342 

RESTRICTIVE  COVENANTS, 

indemnity  to  mortgagee  as  to,  60 
power  to  enter  into,  631 

trustees  to  release,  625 

RBYERSION.    See  Revebsi'onaby  Intebsst. 

declaration  of  trust  of  nominal,  in  mortgage  of  leaseholds,  30,  77 
mortgage  of,  109.    See  Revbbsionabt  Intebest. 
settlement  of,  in  real  estate  as  money,  543,  545 

REVERSIONARY  INTEREST.    See  also  Revbbsion. 
hotchpot,  provision  as  to  bringing  into,  757,  n. 
mortgage  of,  110,  n.,  112, 114, 118 

provision  in,  principal  not  to  be  called  in  during  life  of 
tenant  for  life,  35 
trusts  of  monies  received  by  mortgagee  from,  40,  n. 
notice  to  trustees  of  assignment  of,  291 
power  to  trustees  to  settle  accounts  as  to,  515 
settlement  of,  530,  535,  548 

proceeds  of  sale  of,  545 
addition  to  powers  of  sale  in,  499 
transfer  of  mortgage  of,  225 
will,  clause  in,  restraining  alienation  of,  770 

REVERSIONARY  LEASE, 

power  to  grant,  619,  n.,  620,  n.,  621,  n.,  641 

REVOCATION  OF  WILL,  900 

REVOCATION  AND  APPOINTMENT, 

deed  modifying  settlement  under  power  of,  679 
partition  effected  by,  315,  n. 
powers  of  settlement,  522 
release  effected  by,  403,  n. 

SALE,  POWER   OF, 
in  biU  of  sale,  157 

in  mortgage  of  freeholds,  copyholds,  leaseholds,  or  personalty,  20 
policy  of  assurance,  23,  n. 
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SA1,B,  POWKE   OF—eoiUiny^d. 

in  mortgage  of  propeK;  of  an;  kind,  Bhoit  form,  2B  '  '  1 

ahaiea,  ITS 
dedustlon,  snrpliu  ptoceedt  ander,  to  be  paid  to  prior 
mortgagee,  SG 
to  be  peraoaaltf,  2B 
power  to  mortg^or  to  sell  part  of  propertjr,  28 
sell  by  tender,  27 

fiitares  separately,  163,  n. 
Hurfaoe  and  minerala  apart,  27 
proviio  aatfaoriEing  mortgagor  to  sell  flxtDree,  46,  n. 

Incorporating  Btatntory  proTigians  aa  to  notice,  29 
that  moaey  shall  be  deemed  to  become  due  on 
specified  day  tor  purpose  of,  28 
■tatntory,  addition  to  in  mortgage  of  life  estate,  M,  n. 
reversion.  111 
undivided  ahare,  ST 
cepafable    bj  inatal- 
mente,  28 
in  OTent  of  mortgagor  regtsteriog, 
28 
second  mortgage,  29 
clause,  excluding,  28,  143 

in    mortgage  of    lunatic's 
real  estate,  III 
extending,  27, 145 
modltflDg,  27, 124,  n. 
to  industrial  society,  128 

secure  retrnnsferot  stock,  133 
where  there  is  a  prior  cfaarge,  23,  n. 
in  settlement,  630,  631,  632,  639.    See  Sbitlembnts,  Claitsbs  IH 
Real. 

addition  to  where  rsTersionary  inteiwt  settled,  499 
proTiaioQ  as  to  exercise  of  where  limitation  to  tenants  In 

common  In  tail,  636 
trusts  of  monies  to  arise  under,  636 
in  transfer,  proviso  keeping  alive,  29 
will  without  trust  for  eonveraion,  731 

SALE,  TRUST  FOR.    See  alto  CONVER810K. 
convej'ance  discharged  from,  312 

declaration  of  trust  of  sale  monies  and  rents  till  sale,  495,  496 
of  leal  estate  in  settlement,  493 
settlement  of  real  estate  by  way  of,  by  one  deed,  641 

two  deeds,  M2,  643,  &4G 
SATISFACTION.    See  alto  ACKXOWLEDaHBNT  ;  Hotchpot  ;  Pobtiox. 
declaration  against,  of  portion,  661 

of,  of  term,  247 
legacy  in  eatisfactioD  of  covenant,  716 

not  to  be  in  aatiafaction  of  debts,  716 
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SCHEDULE, 

mortgages  specified  in,  232 

BCBIP, 

mortgage  of,  172 

SEPARATE  ESTATE.    See  also  Separate  Use. 

proTiso  that  mortgage  money  is  to  be  wife*8,  136 

SEPARATE  USE.    See  alto  Separate  Estate. 

general  direction  that  annuities  to  females  shall  be  for,  720 

interest  given  to  females  shall  be  for,  770 
legacy  for,  708 
life  interests  and  estates  for,  466,  579,  676,  793,  794 

SEPARATION  DEED,  438 

SERVANTS, 

I^acies  to,  713 

SETTLED  ESTATE.    See  Eldest  Son. 

devise  of  real  estate  to  go  with,  889 

•  • 

SETTLED  LAND  ACTS.    See  also  Tenant  for  Life. 
mortgage  under  powers  of,  94 
notice  of  intention  to  exercise  powers  of,  299 

waiver  of,  300 
partition  under,  agreement  for,  303 

deed  to  effect,  314 
release  of  improvement  rent-charge  redeemed  under,  406 
settlement  extending  powers  of,  660 
ProvUione  in  Settlement  or  Wille  referring  to. 
appointment  of  trustees  for  purposes  of,  648,  818 

of  compound  settlement,  649,  n. 
as  to  extension  of  powers  of,  640,  807 
fines  on  renewals,  641 
mining  rents  under,  642,  817 
notices,  602,  648,  817 
sale  or  lease  of  mansion,  502,  642,  817 
titleof,  502,  650,  817 
charge  of  pin-money  not  to  effect  powers  of,  674 
declaration  that  express  powers  are  to  operate  independently  of,  639 
extending  powers  of,  in  connection  with  building  estate,  642 

of  investment  under,  644,  647 
leasing,  641,  647 
sale,  643 
provisions  as  to  improvements,  645 
power  by  reference  to,  to  lease,  sell,  and  exchange,  501,  639,  786,  807 
to  accept  leases  of  easements  (in  extension  of),  644 
exchange  for  land  in  Ireland  under,  643 
raise  money  on  mortgage  (in  extension  of),  642 
sole  trustee  authorised  to  act  for  purposes  of,  818 
where  no  person  has  powers  of,  640,  808 
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SETTLEMENTS.    See  Resettlement  ;  Chaeitt. 

For  PareeU  or  ReeitaU,  ue  such  headings, 

Ibr  Limitationiy  Trusts  or  Powers,  see  Clauses, 
articles  for,  558 

bequest  to  trustees  upon  trust  to  make,  7&4 
by  father  of  husband,  676 
foreigner  or  Scotchman,  531 
infant,  535,  548.    See  Infants. 
tenant  for  life,  671 

in  tail  in  possession  under  prior  settlement,  660 
trust  for  sale,  541,  542,  543,  645 
ward  of  Court,  548 
will,  of  shares,  758.    See  Wills. 
charging  pin-money,  jointure  and  portions,  671 
creating  detenninable  life  interest,  585 
deed,  modifying,  679 

withdrawiug  freeholds  from,  667 
extending  powers  of  S.  L.  Acts,  660 

to  issue  of  former  marriage,  552 

issue  of  marriage  as  parents  appoint,  675 

only,  660 
sons  only,  663 
in  compliance  with  condition  in  will,  677 
of  additional  funds,  565 

after-acquired  property,  agreement  for,  524,  526 

annuity,  630,  535 

bonds  passing  by  delivery,  521 

building  or  mining  estate,  660 

consols  and  railway  shares,  524 

copyholds,  660,  665 

diamonds,  556 

freeholds,  660,  663,  665,  676,  677.    See  also  Febeholds. 

fund  in  Court,  535 

furniture,  552,  555,  564 

leaseholds,  651,  660,  665 

meney  intended  to  be  employed  in  business,  552 

laid  out  in  purchase  of  furniture,  652 
mortgage  debt,  530 
policy  of  assurance,  626,  530 
portions  charged  on  real  estate,  548 
proceeds  of  sale  of  real  estate,  545 
registered  land,  541 

reversionary  interest,  531,  635,  548.    See  Reybbsion. 
subscription  monies,  289 
postponing  eldest  son,  548 
voluntary,  661,  564,  677 

Clauses  in  Personal  Settlements, 

accumulation  clause,  479,  480 

advancement  clause,  480.    See  Adyanobmbnt. 
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SETTLEMENTS— (;<m^mtu?tf. 

Clauieg  in  Pertonal  SettlemenU — continued. 
annuity,  charge  of,  on  profits  of  business,  639 

life  intei*est  undfef  prior  settlement,  492 
oovenant  to  pay,  491,  589 
declaration  of  trust  of,  492,  539 
proviso  as  to  taking  legacy  in  satisfaction  of,  492 
trusts  to  pay,  468        * 
anticipation,  restraint  on.    See  Anticipation. 
assignment  of  personal  estate,  455 
bankruptcy,  as  to,  469-472.    See  Bankbuftot. 
costs  of,  provision  for  raising,  514 
covenant  restricting  exercise  of  testamentary  power,  493 

that  wife  on  coming  of  age  shall  confirm  settlement,  540,  n. 
to  make  up  reversionary  interest  to  a  given  sum,  488 
pay  annuity,  491 
a  gross  sum,  486 

on  death  of  covenantor,  488 
secure  to  wife  an  equal  share  of  covenantor's  estate,  489 
settle  after*acquired  property,  505 
declaration  of  trust  of  annuity,  492,  539 

moneys  covenanted  to  be  paid  to  trustees,  4S8 
sale  moneys,  and  rents  till  sale,  495,  496 
election  to  conHim  settlement,  infant  wife  put  to,  514 
hotchpot  clause,  477.    See  Hotchpot  Clausb. 
indemnity  and  reimbursement  of  trustees,  520,  521 

to  trustees,  509,  545,  554,  555 
investment  clauses,  458 — 464 
life  interests,  466 — 472.    See  Life  Intbbsbt. 
maintenance  clause,  477,  480.    See  Maintenaitcb. 
mansion-house,  provisions  as  to,  502 
policy,  provisions  as  to.    See  lA  PE  Policy. 
power  of  appointment,  474.    See  Appointment,  Power  op. 
"  partition,  500 
revocation,  522 
withdrawal,  509,  512 
■    to  appoint  life  interest  to  surviving  husband,  513 
new  trustees.    See  New  Tbustebs. 
husband  to  relinquish  life  interest  to  child,  470,  n. 
re-set  diamonds,  556 

settle  portion  of  property  on  second  marriage,  509 
trustees  in  connection  with  life  policies.    See  Lipe  Policy. 
to  accept  laud  in  lieu  of  money  to  arise  under  trust 
for  sale,  516 
apportion  blended  trust  funds,  515 

leasehold  or  fee  farm  rents,  495,  n. 
charge  for  professional  business,  521 
deposit  deeds  for  safe  custody,  465 
dispense  with  restraints  on  alienation.  471,  u. 
employ  agents,  521 

K.E. — VOL.   IL  60 
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SETTLEMBKTS— iXHifiiiMMl. 

Clauiei  in  Penonai  SdUemtntt — eamtinmed, 

power  to  trustees  to  inteiiere  to  preserre  diamonds,  566 

invest    See  Ihyest. 
lease,  498,  600, 601 

lend   on   mortgage,   oontribatory,    second,    o 
guaranteed,  464 
part  of  funds  to  husband,  465 
manage  real  estate,  496,  498 
paj  calls,  486 

income  to  wife's  banker,  478 
purchase  house,  604 

relinquish  preferential  ri^t  to  take  stock,  61S 
retire,  620 

sell  for  fee  faxm  rents,  495 
settle  questions,  accounts,  &c.,  277,  515 
powers,  declaration  as  to  devolution  of,  523 
receipt  clause,  57  7 

reversionary  interest  as  to,  499,  515.    See  Eevebsiokabt  Ihtxbbst. 
second  marriage,  provisions  as  to,  468,  n.,  508,  n.,  609 
S.  L.  Acts,  clauses  referring  to,  601,  502 
trusts  by  reference,  488 

for  children  and  issue,  474,  476.    See  Children. 
for  investment,  458.    See  Iitybbtment. 
sale,  493 
of  chattels  as  heirlooms,  654 
diamonds,  556 
furniture,  554,  555,  665 
income  for  husband  and  wife,  466,  468.    See  aUo  BABK- 

BUPTCY. 

life  policy,  by  reference,  483 
sum  added  to  settlement,  565 

covenanted  to  be  paid  by  wife's  father,  547 
to  be  laid  out  in  purchase  of  furniture,  654 
to  pay  annuity,  468 
ultimate,  481,  483 
undivided  share,  addition  to  power  of  sale  in  settlement  of,  500 
valuation,  addition  to  hotchpot,  &c.,  clauses  providing  for,  481 

Clatuee  in  Real  SetUefHienU, 
{For  Claueee  referring  to  S,  L,  AeU^eee  Settled  Levni  Aete), 

advancement,  trusts  of  term  for,  596.    See  Adyakckhxnt. 
hotchpot  clause,  595,  676 
indemnity  of  trustees,  659 

addition  to  statutory  provisicm  for,  668 
limitation  of  jointure  rent-charge  to  wife,  685 

life  estate,  578,  679,  676,  678.    See  aUo  BAincBUFTOT. 
in  restoration  of  life  estate,  579,  n. 
with  provisions  as  to  mining,  678,  n. 
restrictions  as  to  waste,  578,  n. 
power  to  appoint  to  son  in  tail,  687 
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SETTLEMENTS— <y<m«tntMif. 

Ctatuei  in  Seal  Settlementi^eontinued, 
limitation  of  zent-chaige  (legal)  to  son  daring  joint  lives,  582 

wife  without  anticipation,  584 
rent-charge  to  trustees  for  maintenance  of  son's  eldest 

son,  583 
term,  677 
to  children  as  tenants  in  common  in  fee  with  accruer  clause, 
688 
daughters  as  tenants  in  common  in  tail  male  or  general 

with  cross  remainders,  687 
issue  as  parents  or  surviyor  appoint,  687 
joint  appointment  of  father  and  son,  577 
sons  or  daughters  successively  in  tail  male  or  general,  586 
ultimate  to  right  heirs,  589 

uses  of  former  settlement,  589 
See  aUo  Limitations. 
minority  clause,  609,  618,  614 
name  and  arms  clause,  589 
power  as  to  building  land,  681 

of  distress  and  entry  to  secure  rent-charge,  585 
enfranchisement  in  settlement  of  manor,  631 
jointuring,  602,  603,  668 
portioning,  604,  606,  669 
to  accept  leases  of  easements,  626,  644 

other  security  or  release  part  of  estate  from  jointure 

or  portions,  609 
surrenders  of  leases,  621 
appoint  rent-charges  or  life  interests,  603,  607.    See  dUt^ 
Term. 
new  trustees,  657 
charge  gross  sum,  608,  679 
concur  in  sale  of  undivided  share,  635 
enter  into  contracts  for  leases,  626 
exchange,  630,  643 
execute  assurances,  635 
grant  building  and  improving  leases,  617 
easements,  632.    See  Easements. 
in  fee  on  chief  rents  for  building,  622 
land  for  gardens,  622 
lease  of  easements,  621 
licences  to  copyholders,  627 
mining  leases,  619 

reversionary  leases,  619,  n.,  620,  n.,  621,  n.,  641 
sites  for  churches  and  schools,  643 
lay  out  property  for  building,  623.    See  BuiLDiKO. 
lease  for  21  years,  614,  617.    See  Lease. 
lend  capital  money  to  tenant  for  life  for  stocking,  647 
limit  term  for  securing  rent-charge,  608.    See  aUo  Tbbm. 
manage  during  minorities,  609,  613,  614 

60  2 
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SETTLEMENTS— ^MffiAtMMT. 

Clavsei  in  Ileal  Settlement — continMed, 
power  to  partition,  630 

purchase  easements^  632.    See  Easbkemts. 
raise  money  on  mortgagOi  683,  642,  647 
release  easements,  632 

restrictive  covenants  and  apportion  rents,  625 
renew  leAse^  633 

sell,  630,  639.    See  also  Settled  Land  Acts. 
leaseholds  bj  wa^  of  underlease,  652 
for  chief  rents,  681 
subject  to  conditions,  632 
surface  and  minerals  separately,  630 
withdraw  part  of  property  from  settlement,  655 
powers,  commencement  of,  627,  629 

provisoes  as  lo,  686,  649,  n.,  655 
proviso  as  to  charges  of  portions,  kc,,  taking  effect,  606 

exercise   of   powers  where   limitation  to  tenants   in 

common,  636 
powers  of  former  settlement  overreaching  uses  of  re- 
settlement, 665 
remedies  for  recovering  jointure,  672 
rents  reserved  on  exchanges,  kc,  636 
satisfaction  of  portions  by  advancements,  597 
settlement  monies  devolving  as  land,  571 

of  purchased  hereditaments,  638 
surplus  rents  of  terms,  602 
waste,  578,  n.,  580,  n. 
proviso  keeping  alive  powers  in  resettlement,  649,  n. 
limiting  total  amount  of  rent-charges,  607 
requiring  tenant  for  life  to  cultivate,  647 
with  reference  to  S.  L.  Acts.    See  Settled  Land  Acts. 
shifting  clause,  591 
trusts  of  heirlooms,  653 

mining  plant,  652 

sale  monies,  636 

surplus  rents  for  reversioner,  593 

term  for  accumulation  at  compound  interest,  601 

raising  money  by  mortgage  for  various  purposes,  600, 
674 
jointure  or  portions,  ftc.,  664 
portions  with  variations,  593,  668 
sums  for  maintenance,  595,  674 
securing  payment  of  premiums  on  policies,  698 
to  secure  rent-charge,  593 
on  bankruptcy,  469 — 472.    See  BANKBT7PTCY. 
to  raise  and  pay  annuity,  584 

SHABES.    See  Stock. 
mortgage  of,  172 

BHIFTINa  CLAUSE,  591,  665 
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SHIP.   8m  dUo  Fbsioht. 

agreeraent  to.  accompany  statatory  mortgage  of,  180 

SOLICITOR, 

deed  of  partnership  of,  362 

mortgage  to,  to  secure  costs  and  advances,  169 

mortgagee,  power  to  charge,  60 

trustee,  power  to  chaige,  521,  825 

SPECIFIC   DEVISE.    5m  DfiViBB. 

SPECIFIC  LEGACY.    &0  Lvqact. 

SPENDTHRIFT, 

bequest  of  annuity  in  tnist  for,  723 

power  to  raise  and  pay  annual  sums  for  benefit  of,  722 

trusts  for,  765,  846 

STOCK, 

power  to  relinquish  preferential  right  to  take,  513 

STOCK  LEGACY.    SeehROACiES. 
will  bequeathing.  835 

STOCK   MORTQAGE,  182 

STOP  ORDER, 

power  to  mortgagee  to  obtain^  114, 115,  n. 

STRICT   SETTLEMENT,  660,  668.    Sea  Dbvibbs  ;  LIMITATIONS, 
will  devising  real  estate  in,  882,  885,  889 

SUB-MORTGAGE, 

of  freeholds  and  leaseholds,  183 

transfer  of  mort^gage  with  concurrence  of  8ub*mortgagee,  221 

SUBSTITUTION.    See  also  Lapse. 

of  different  property  in  mortgage,  171 

children,  of  devisee  or  legatee  pre-deceasing  testator,  692,  709* 
issue  for  children  of  testator  pre-deceasing  him,  753,  852,  860 

tenant  for  life  pre-deceasing  him,  763 
SURETY, 

covenant  by,  for  payment  of  interest,  14, 113,  n. 
liability  of,  proviso  as  to  (in  mortgage)^  87,  38,  92, 114 
memorandum  of  deposit  of  deeds  by,  192 
mortgage  to  indemnify,  109  > 

with,  81, 112 
partner  not  to  become,  provision,  330 
reservation  of  rights  against,  in  release,  435 

SURRENDER.    See  also  COTYnoijDB,  . 

of  long  term,  on  redemption,  247 
power  to  accept,  621 
substitutional  mortgage  of  new  lease  granted  on,  171 
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TAIL.    8e9  also  Tenants  in  Common. 

commenoement  of  powexs  where  limitations  for  life  and  in,  629,  807 
limitations  in,  in  real  settlements,  686,  587.    8m  SsTTLBMSins, 

Clauses  in  Real. 
in  wills,  794—797.    See  Limitations 
mortgage  by  tenant  in,  103 
power  to  appoint  to  son  In,  587 
proviso  catting  down  estates  in,  794,  796 

excluding  lapse  in  devise  to  a  class  in,  796 
in  resettlement,  keeping  alive  powers  of  tenant  in,  under  prior 
settlement,  649,  n. 
settlement  by  tenant  in,  660 

TENANT  FOR  LIFE.    See  also  Settled  Land  Acts. 
covenant  by,  to  pay  interest  daring  his  life,  10 

and  charge  thereof  on  life  interest  (as 
surety),  113,  n. 
deed  by,  shifting  incumbrances  on  part  of  settled  estate,  256 
mortgage  by,  of  life  interest,  98, 101 

under  power  in  settlement,  129 
powers  of  S.  L.  Acts,  94 
proviso  in,  keeping  alive  powers  under  settlement,  99 
limiting  liability  of,  92, 130 
power  to,  to  charge  annuity  for  wife  and  portions,  856,  856 

to  charge  expenses  of  improvements  on  inheritance,  647 
grant  leases  of  unsold  land,  499 
power  to  female,  603,  607,  806.    See  Husband. 

subsequent,  603,  606.    See  Jointure  ;  Portion. 
trustees  to  exercise  powers  of,  during  minority,  837 
lease  to,  647 

lend  capital  money  to,  647 
provision  that  loan  shall  not  be  called  in  during  life  of,  36 

requiring  cultivation  of  land  by,  647 
settlement  on  marriage  of,  671 
transfer  of  mortgage  on  payment  by,  233 

TENANTS  IN  COMMON.    6^  Devise. 

life  interest  to  several  as,  with  capital  to  survivor,  bequest  of,  744 
limitations  to,  687,  688,  796 
mortgage  by,  144 

partition,  deed  to  effect,  between,  310 

proviso  as  to  exercise  of  powers  where  limitations  to,  616,  n.,  636 
tenant  in  common  predeceasing  testator,  796 

TENDER, 

power  to  sell  by,  in  mortgage,  27 

TERM, 

limitation  of,  677,  793,  889 

to  secure  rent-charge,  256,  n. 
mortgage  of  freeholds  for,  129 
of,  130 
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partnership,  deed  extending,  855 
power  to  accept  other  security  for,  609 

appoint,  for  securing  rent-charge,  586 
limit,  for  raising  gross  sums,  608 
proTisioii  as  to  surplus  rents  of,  602 

for  cesser  of  in  mortgage  bj  demise,  19 
trusts  of,  for  payment  of  debts  and  legacies,  804 
raising  annuity,  802 

portions,  802,  804,  886 
securing  rent-charge,  693,  802 
See  Sbttlbmbnts,  Claueee  in,  Bbal. 
See  aUo  Cessbb  ;  Satisfaotion  ;  Surbbndeb  ;  Tebm  Gebtaik. 

TEEM  CERTAIN, 

proviso  for  continuance  of  loan  for,  33, 120, 135, 143 

in  mortgage  of  reyersionary  Interest, 
35, 113 
that  mortgagor  shall  not  pay  off  for,  33 
trusts  of  monies  received  in  respect  of  policy  where  mortgage  for, 
40,  n. 

TESTIMONIUM, 

of  wUl  or  codicil,  828 

TRADER.    iS^BuBlNBSB. 

TRANSFER.    See  also  Bill  or  Sale. 
Cf  Mortgage^ 
by  trustees,  223,  224,  234 

of  freeholds,  leaseholds  and  copyholds,  207,  212,  216,  223 
reveisionary  interest  and  policy,  226 
See  dUo  Coptholds  ;  Equitablb  Mobtoaob. 
on  appointment  of  new  trustees,  223 
preparatory  to  a  consolidation  deed,  229 
provision  as  to,  in  mortgage  to  building  society,  125,  n. 
statutory,  218,  219,  220 
to  beneficiary,  234 

trustee  to  keep  on  foot  for  benefit  of  tenant  for  life,  233 
trustees  of  marriage  settlement,  223,  529 
where  mortgagor  a  party,  212,  215,  225 

gives  additional  security,  221 
has  incumbered,  215 

not  incambered,  212 
not  a  party,  207,  223 
with  concurrence  of  sub-mortgagee,  221 
further  advance,  212,  221,  225 
new  proviso  for  redemption,  212,  221,  225 
provisions  for  capitalizing  interest  in  arrear,  226 

4)fPart  of  Mortgage  Debt,  227 
clause  preserving  rights  and  remedies  to  one  party  on,  228 
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TRUSTS.    See  also  Diooesan  Teubt  Debd. 

declaration  of,  in  mortgages  or  Bettlements.    See  C^dHsei^vkdef  Imek 

hfadlngi. 
of  indemnity  fund,  in  rdease,  425 
money  raised  by  subscription,  289 
sum  added  to  settlement,  565 
for  charity,  property  remaining  private,  272.    See  aUo  Chaeitt. 
in  tiwrtgaget,  of  monies  receiTe4  under  powers,  50,  53, 128, 168 
transfer  of  mortgage  without  disclosing,  228 

Jn  Settlements^  see  under  Settlements,  Clavses  in  Real   ahi> 
Pebsonal. 

In  WilU, 
as  wife  appoints.  878 
cross,  769,  859 

declared  by  reference,  762,  764,  771,  844,  866 
discretionary,  72H,  766.    See  also  Bankruptcy. 
excluding  eldest  son,  754.    See  Eldest  Son. 
declared  by  reference,  762,  764,  771,  844,  866 
for  accumulation,  816 

brothers  and  sisters  of  testator  and  their  children,  767 

nominatim,  84  # 
children  and  issue.    See  Ohildeen.  t  it 

daughter  for  life  with  remainder  to  her  children,  ,869 

if  living  unless  she  marries  without  consent,  860 
division  unequally,  768  i 

family  of  child  dying  in  testator's  lifetime,  771 
imbecile,  766 
improvident  son,  847 
indent nifying  trustees,  814,  815 
investment,  7b 8.    See  Investment. 
issue  of  nephews  and  nieces,  767 
payment  of  debts,  legacies,  fcc,  734,  875 
sale  and  conversion,  729.    See  CONVERSION, 
sister  and  her  issue,  835,  840,  875 

son  if  living  at  time  of  distribution,  if  not,  for  his  childreD, 
861 
till  bankruptcy,  after  death  for  his  children,  868 
spendthrift,  728,  765 
in  remainder  for  named  persons,  767 
of  annuity,  723 
income,  740 — 744.    See  Life  Interest. 
leaseholds,  698,  699,  840.    St^e  Leaseuolds. 
legacy,  716,  764,  876.    See  Leoaoies. 
moiety,  848,  868 

proceeds  of  sale  of  property  abroad,  862 
residue.    See  Wills. 
settled  shares,  758—764 
sum  of  money,  764,  812,  860.    See  Bequest. 
term,  802—804.    See  Teem. 
postponing  vesting,  748,  749,  751 
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In  WUU—continwd. 
precatory,  816 
to  make  a  settlement,  765 
to  pay  ansnity  out  of  reaidne,  723 
ultimate,  768 

for  brother  or  his  issue,  861 
daughters  of  testator,  857 
married  woman  excluding  husbandi  769 
testator's  next  of  kin,  769 
in  default  of  children,  768 
of  settled  share  for  testamentary  appointees,  761 

TBUSTBES.    See  Nsw  Trustees. 

appointment  of  distinct,  for  Colonial  property,  863 

under  B.  L.  Acts,  648,  818 

of  compound  settlement,  649,  n.  See 
Compound  Settlement. 
declaration  as  to  devolution  of  powers  of,  523,  825 
power  to.    See  Powebs. 

provision  as  to  moneys  received  by,  resident  abroad,  622 
enabling  majority  to  act,  821 

professional  to  be  paid  salary,  521,  n.,  825 
for  keeping  up  number  of,  820 
for  one  being  named  first  on  register,  465 
trustee  clauses  in  wills,  818 — 825.    See  also  Powers. 
trust  in  will  for  indemnifying,  814,  815 
will  dispensing  with  intervention  of,  as  far  as  possible,  850 
.^  See  ^lio  Indemnity  ;  Mortoaqe  ;  Notice  ;  Bblease  ;  Trans* 
fee. 

ULTIMATE    LIMITATIONS,  589,  801 
ULTIMATE  TRUSTS,  481,  483,  768.    -S^  Trusts. 

UNDERLEASE, 

power  to  sell  leaseholds  by  way  of,  29,  652 

UNDIVIDED  SHARE, 

equitable  charge  of,  195 
mortgage  of,  132 

addition  to  express  or  statutory  powers  in,  57 
power  to  pai-tition  in,  o8 
powers  in  settlements  with  reference  to,  612,  n.,  685 
provisions  in  will  with  reference  to,  732 
settlement  of,  in  trust  for  sale,  542 

addition  to  powers  of  sale  and  leasing  in,  500 

USES.    See  Devises  ;  Limitations. 

proviso  enabling  powers  of  former  settlement  to  overreach,  655 
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WILLS — efftUlimei. 

trusts  of  retidne,  for  wife   not   less^J  married    and    ill^timate 
cbildKD,  S60 
nim  for  daughter  or  her  imie,  roridoe  for  aoo 

orhis  cbitdren,  860,  861 
See  alto  TarPTB. 
wftliont  tnutecs,  619,  660 

WINES, 

specific  1egac7  ol,  6S5 

WITHDRAWAL, 

deed  eflectiog,  of  property  from  iettlement,  667 

power  to  eflbet,  of  j;»(4>erty  from  aettletneiit,  609,  El!,  666 
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WlLL&~-€ontinued. 

Potoeri  to  TruHees  and  Exeoutors,  782—792.    dee  POWKBS. 

Betiduary  6iJU,  726—729 

Tnutee  Claueee,  818—825 

AppointtnetU   of  JSkeeutors  and  Trueteee,  826—828.    See  ExB- 

0T7T0BB. 

Tettimonium  and  Attestation,  828,  829.    8ee  AttbstATION. 
beqaeathing  annnity,  836,  850,  854,  874 

charitable  and  trust  legacies,  835,  848,  876 
leaseholds  in  trast,  840,  854 

personalty  on  trusts  declared  of  proceeds  of  sale  of  real 
estate,  882 
by  testator  in  extremis,  embodying  instructions,  892 
charging  business  with  benefits  for  wife  and  children,  849 
jointure  and  portions,  808 
legacies,  &c.  on  realty  in  aid  of  personalty,  831 
devising  copyholds,  842,  882,  885 

real  estate  in  strict  settlement,  882,  886,  689 

to  go  with  estates  devised  by  former  testator,  889 
dispensing  with  intervention  of  trustees  as  far  as  possible,  850 
disposing  of  business,  846,  847,  848,  849 

of  real  estate  abroad,  854,  859,  863 
of  residue  absolutely^  831,  849 

in  trust  for  conversion,  832,  842,  844,  854 
without  trust  for  conversion,  839,  850 
exercising  power,  general,  871,  873,  874 

special,  865,  867 
In  favour  of  husband,  871 

limiting  term  to  raise  money  in  aid  of  personalty,  889 
marginal  breviate  not  to  form  part  of,  817 

of  married  man  providing  for  death  simultaneously  with  wife,  877 
woman,  partner,  trader  and  widow.    See  tuck  headings, 
outline,  form  of,  830 

reviving  a  will  and  codicil  previously  revoked,  900 
securing  rent-charge,  889 
settling  legacies,  835,  848,  875 

proceeds  of  sale  on  testator's  male  issue,  854 
daughter*s  share  within  perpetuity  limits,  869,  n. 
personalty  as  land,  884 

residuary  estate  as  far  as  law  of  perpetuity  allows,  878 
shares,  843,  844,  847 
substitutional  gifts  in,  850,  859.    See  Substitution. 
trusts  of   residue,  for   brother  and  sisters   nominatim  and    their 

issue,  844 
children  nominatim  and  their  issue,  850 
children,  grandchildren   and   great   grand- 
children, 878 
minors  with  gifts  over,  836,  838 
wife  for  life,  remainder  to  issue  at,  21... 842 
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ASSIGNS, 

mortgagor  ooyenaDtiiig  for,  64 

ATTESTATION, 

of  will,  828,  829,  864,  866 

ATTORNEY.    See  also  WARRANT  OF  Attobnet. 
appointment  of,  by  married  woman,  559 
execution  of  bill  of  sale  by,  154 
power  of,  in  eqnitable  mortgage  to  convey  legal  estate,  191 

in  mortgage  or  assignment  of  chose  in  action,  89,  96,  210, 

290,  362 
irrevocable,  80 

ATTORNMENT  CLAUSE,  60 

BANKRUPTCY.   See  Cbeditobs,  Lifb  Intebbst,  Reputed  Ownebship. 
disclaimer  in,  31,  76 
effect  of,  on  assignment  of  future  takings  of  business,  167 

covenant  to  pay  gross  sum,  487,  488 

option  to  take  share  of  partner,  340 

settlement  of  future-acquired  property,  680,  662 

shares  of  bankrupt,  173 

voluntary  settlement,  561,  662 
fraudulent  preference  in,  147 
mortgage  of  all  debtor's  property  is  an  act  of,  147 
of  married  woman,  467 
proof  in,  116,  122,  837,  440,  488 

trusts  determinable  on,  or  protected  against,  469,  470, 471.    See  Life 
Ihttebbbt. 

BASE  FEE, 

creation  and  enlargement  of,  103 

BEQUEST.  See  Conbuhablbs,  Fixtubbs,  Fubnitubb,  House,  Leoact, 
Money,  Papbbs,  Pabaphbbkalia,  Sbcubitibs. 
by  reference  to  separate  paper,  690,  898 
wording  of,  should  be  clear,  698 

BILLS  OF  EXCHANGE, 

mortgage  for  securing,  165 

BILL  OF  SALE.   See  aUo  Bills  of  Sale  Acts  ani  Reputed  Ownebship. 
affidavit  of  execution,  151 

assignor  remaining  in  possession  of  chattels  comprised  in,  146 
attestation  and  execution  of,  151, 159 
parties  to,  names  and  descriptions  of,  162,  156 
chattels,  what  may  be  included,  148, 149 

mortgaged  by  company,  155, 160 

specific  description  of,  149 

to  be  mortgaged  separately  from  other  property.  160 
consideration,  as  to  stating  in,  150 
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BILL  OF  SALE^-eotUinttsd. 
ooYenants  in,  for  title,  154 

not  to  remove  chatteU,  164 

to  insure,  repair,  pay  rates.  &c.,  153 

to  replace  articles  worn  out,  152 
distress  for  rates  and  taxes  against  grantor  of,  150 
enquiry  before  taking,  149 
execution  of,  by  attorney,  164  ^ 

fixtures,  growing  crops,  trade  machinery,  including  in,  148,  160, 164. 

See  also  Bbvutzd  Ownebbhip. 
form  of,  151, 152 

deviation  from,  test  of,  162 
future  advances  cannot  be  secured  by,  153 
invalid,  effect  of,  155 
meaning  of,  148 

payment  of,  mode  and  time  of,  152, 163 
"  personal  chattels,"  148 
power  for  grantee  .to  iusure,  163 

of  sale  in,  154, 155  . 

of  ^eiEure  in,  154 
registration  of,  151 
renewal  of,  161 

seizure,  restriction  on  right  of,  160, 151, 153, 154 
terms  for  ^idnaintenance  or  defeasance  of  security,"  163 
to  show  whole  transaction,  150 
trade  fixtures,  removal  of,  149 
transfer  of,  23§ 
"  trpe  owner,"  149 
void  against  prior  unregistered  absolute  assignment,  14ft 

BILLS  OF  SALE  ACTS.  .    . 

**  apparent  possession,"  148 
debenture,  whether  within,  166 
efltect  on  attornment  clause,  or  on  power  of  distress  in  mortgage,  50, 51 

settlements  of  furniture,  652,  664 

ships,  dealings  with,  177 
evasion  of  by  sale  and  re-hire,  155 

BOARD  OF  AORICULTURB,  808 

BONUS,  152,  516 

BOOK  DEBTS, 

bequest  of,  701 
mortgage  of,  167 

BUILDING, 

power  to  grant  in  fee  for,  622 

BUILDING  LEASE, 

equitable  mortgage  of,  danger  of,  134 
under  S.  L.  Acts,  618,  619 
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BTHLDING  SOCIETY, 

alteration  of  rules  after  mortgage  to,  122 

arbitration  on  questions  arising  under  mortgage  to,  121 

mortgages  to,  120 — 123 

of  registered  land,  121 
transfer  of  mortgages  by,  125,  224 

BURIAL  GROUNDS,  258—262 

BUSINESS.    See  aUo  Goodwill. 

executors  or  trustees  carrying  on,  702 
mortgage  of  future  takings  of,  167 
proSts  and  losses  of,  how  to  be  borne,  700,  704 
right  of  tenant  for  life  to,  736 

CAUTIONS, 

against  registration,  for  protecting  mortgagee  by  deposit,  190 
for  protection  of  mortgagor  executing  transfer  to  mortgagee,  3,  76,  80 

mortgagee  against  entry  on  register  after  search,  3 
of  life  interest,  98 

unregistered  land  against  registration, 
21 
unregistered  assurances  protected  by,  discharge  of,  2 
whether  protection  against  farther  advances,  190 

mortgage  by  deposit,  189. 
CHAMPERTY, 

provisions  in  mortgage,  tainted  with,  169 

CHARGE.    See  Registebed  Chaege,  Sub-Charge. 
trustee's  right  to,  521,  713,  824,  829 
unregistered,  2,  3,  4 

CHARITY,  258—262 

lease  for  charitable  purposes,  281 

legacy  or  devise  to,  714,  715 

mortgage  by,  141 

selection  of  by  executors,  715 

settlement  of  property  intended  for,  as  private,  269 

CHATTELS.    See  also  Furniture. 
bequest  of,  686,  699 

mortgage  of,  146  et  seq.    See  Bill  op  Sale. 
voluntary  gift  of,  564 

CHILDREN.  See  Appointment,  Illegitimate,  Infant,  Maintenance. 
access  to,  443 

bom  before  marriage  limitation  to,  852 
custody  of,  442 
gift  to  class  at  21... 711 
means  lawful  children,  851 

perpetuity  rule  applicable  to  gifts  to,  748,  749,  752,  753 
provision  for  children  predeceasing  testator  leaving  issue   750   752 
759,764  6  »        ,        , 

K.E. — VOL.   II.  gl 
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CHILDREN— <»»ii»tt«(i. 

trust  for,  where  parent  takes  no  life  interest,  747 

in  remainder,  753 
wills  exercising  power  in  favour  of,  866 

CHOSE  IN  ACT  r ON.    &tfATTOBXBY. 
assignment  of,  39,  291 
bequest  passing,  686 

CHURCH  OF  ENGLAND,  267 

CHURCH  SITES,  269,  260 
leases  of,  282 
patronage  of  church,  264 

CLASSES.    See  Lapse. 

contingent  remainders  to,  588 

gifts  to,  711,  747,  775,  852 

rule  against  perpetuities  applicable  to,  748,  749,  752,  753. 

when  ascertained,  747,  749 

CODICIL.    See  also  Revocation. 

confirming  wiU  as  altered,  893,  899 

COHABITATION, 

agreement  in  consideration  of  past,  443- 

COLONY.    See  aUo  Abroad,  Duty. 
entailing  land  in,  854 

COMPANY.    See  Sharfs. 

mortgage  of  chattels  by,  155, 160 

to  insurance,  of  its  own  policies,  96 

COMPOSITION  DEEDS,  436 

COMPOUND  INTEREST, 

mortgage  for  securing,  116 

COMPOUND  SETTLEMENTS,  649 

CONDITION.    &«  (d$o  RELIGION, 
bequests  subject  to,  741 
not  to  dispute  will,  813 
settlement  in  compliance  with,  677,  678 

CONFIRMATION.    See  Codicil,  Infant,  Settlement. 

CONSIDERATION, 

to  whom  marriage,  extends,  624 
valuable  in  post-nuptial  settlement,  523 

CONSOLIDATION,  59,  230 
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CONSUMABLES, 

beqaest  of,  686 

CONTINGENT  REMAINDERS,  579,  688 

CONTRIBUTORY  MORTGAGE,  106,  464 

CONVERSION.    See  Elicotion,  Pabtnbbship. 
power  to  postpone,  786 
right  to  income  until,  736 

CONVEYANCE.    See  Charity,  Pabtnbbship,  Trust  fob  Sale. 

COPYHOLDS.    See  Ekfbanchibembnt,  Fines,  Transfbb. 
deyiee  of,  for  sale,  728 

trust  estate,  or  mortgage  estates  in,  825 
mortgage  of,  as  to  trustees  raising  money  by,  650 
leasing  powers  in,  92 

statutory  provisions,  when  applicable  to,  21,  71 
See  alio  MOBTGAOE. 
reconveyance  of,  243 

CORPORATIONS, 

conveyances  to,  258 

COSTS.    See  also  Impboyembnts. 

mortgage  for  securing,  to  solicitor,  169 
of  abortive  sale  by  mortgagee,  25 

equitable  mortgage,  191 

mortgage,  undertaking  by  mortgagor  to  pay,  254 

renewals  of  lease,. how  borne,  633 

settlement,  514 

transfer  of  mortgage,  209,  223 

trustees,  where  settlement  set  aside,  564 
power  to  charge,  521,  718,  824,  829 
profit,  of  solicitor  mortgagee  or  trustee,  60,  61  ' 

trustees  of  portions  term,  right  to  raise,  181 

COURT.    See  aUo  Receiybb,  Tenant  fob  Life. 

controlling  trustee's  powers,  or  discretion,  723,  731 
interfering  with  mortgagee,  exercising  power  of  sale,  22 

COVENANTS.    See  aUo  PATENT. 
in  mortgage, 
for  payment,  bar  of,  10.    See  Limitations,  Statutes  of. 
by  lunatic,  140 

trustees,  81,  232 
frame  of,  9,  10,  11 
for  title,  62,  68 

by  lunatic,  140 
of  copyholds,  72,  93 
to  make  further  advances,  4,  36 

secure  payment  of  bills  of  exchange,  165 

61  2 
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COVENANTS— <J<wi*m««<i. 
in  release, 
for  title,  899 
not  to  sue,  4S4 
in  separation  deed, 
not  to  sue  for  divorce,  439 
to  pay  annuity,  440 
in  settlemeTitf 
for  payment  of  sum  of  money,  487 

aettlement  of  after-acquired  property,  506 — 507 
title,  465,  466,  666 
restricting  exercise  of  testamentary  power  of  appointment,  493 
to  exercise  testamentary  power  of  appointment,  487 
leave  sum  by  will,  488 
secure  equal  share  by  will  to  child,  489 
in  voluntary  settlement ,  455 

CREDITORS.  See  also  Business,  Composition  Dekds,  Debts,  Husband. 

legacy  to,  716 

statutory  notice  to,  302 

trust  for  payment  of,  562 

validity  as  against,  of  deed  of  gift  of  furniture,  664 

marriage  settlement,  523,  627,  552 
voluntary  settlement,  561,  562 

DEBENTURE, 

not  within  Bills  of  Sale  Acts,  when,  155 

DEBTS.    See  BOOK  Debts,  Exbcutobs,  Mortgage,  Satisfaction. 
charge  of,  as  to,  827 
forgiveness  of,  by  testator,  684 
incidence  of  testator's  mortgage,  and  other,  695,  737 
trust  for  payment  of  settlor's,  562.    See  TRUST. 

DECLARATION.    See  also  Domicile. 

of  trust  of  nominal  reversion  in  mortgage  by  demise,  SO,  31 

DEEDS.    See  Acknowledgment,  Execution,  Notice,  Registration. 
custody  of,  by  tenant  for  life,  130 

duties  of  trustees  as  to,  465 
mortgagee  obtaining,  as  to  importance  of,  81 

rights  of,  to  recover,  21 
mortgagor  retaining,  as  to,  60 

right  of,  to  inspect,  83 

DELEGATION.    See  Trust,  Power. 

DEMAND, 

default  in  payment  on,  of  agent,  12 

what  sufficient,  when  money  repayable  on,  293 

DEPOSIT, 

mortgage  by,  189, 190, 194 
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DE8EBTI0N,  440 


DEVISE.    See  Ck>FYHOLDS,  Easements,  Exbcutobt  Deyibb. 
executors  assent  to,  690.    See  Assent. 
of  land  contracted  to  be  purchased,  devisee's  liability,  896 
of  ^  real  estate  **  or  ^'  land,"  whether  leaseholds  pass,  727 

r^stered  land,  691,  792 

tmst  estates,  825 

DILAPIDATIONS,  698 

DISSOLUTION.    See  Pabtnbbship. 

DISTBESS, 

power  of,  in  mortgage,  50 — 52 

off  the  demised  premises,  148 

DISTBIN6AS,  115, 116,  248 

DIYOBCE,  439,  440,  513.    See  alto  Covenants,  Life  Interest. 
power  to  resettle  in  case  of,  510 

DOMICILE,  531 

declaration  in  will,  as  to,  854 
effect  of,  on  death  duties,  822 

settlements  or  wills,  581, 864 
unsettled  moveables,  531 

DOWEB.    See  aUo  Annuity,  House. 
bar  of,  772 

DUTY.    See  Account  Duty,  Estate  Duty,  Legacy,  Succession  Duty. 
effect  of  domicile  or  locality  of  property,  on  death,  822 

EASEMENTS.    See  aUo  Settled  Land  Acts. 
accepting  leases  of,  626 
creation  by  way  of  use,  304,  317 
devise  referring  to,  696 

ECCLESIASTICAL  COMMISSIONERS,  260 

ELECTION.    See  Infant. 

of  married  woman,  419,  536 

to  take  land  discharged  from  trust  for  sale,  419 

ENFRANCHISEMENT,  628,  631 

ENQUIBIES, 

as  to  existence  of  settlement  on  mortgage  by  married  woman,  89 
before  completing  mortgage,  96, 103, 120 

submortgage,  183 
transfer,  212 
taking  bill  of  sale,  149 
duty  of  trustees  as  to  answering,  103 
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ENTAIL.    See  CoLOKT,  Heiblooms. 

ENTIRETIES,  710 

EQUITABLE  MORTGAQE,  189.    S$e  also  Pbopebty,  Stamps. 
agreement  in,  to  execute  legal  mortgage,  190 
attorney,  power  of,  in,  191 
discharge  of,  by  receipt,  248 
notice  to  pay  off,  193 
risks  of,  81, 134 
title  acquired  under,  189 

EQUITY  OF  REDEMPTION.    ^Sm  Recital,  Rbdehption. 

EQUITY.    See  Pbiobity. 

ESCHEAT,  406,  694 

ESTATE   DUTY,  468 

executors  paying,  139, 140,  683 

on  gross  sum  covenanted  to  be  paid  at  death,  487 

debt  forgiven  by  testator,  684 

foreign  property,  822,  823 

jointure,  685,  672 

legacies  settled,  683.    See  aUo  Lboacy. 

power  of  revocation  reserved  to  settlor,  622 

property  intended  for  charity  settled  as  private,  270 

provision  for  widow  in  partnership  deed,  342 

specifically  bequeathed  leaseholds,  697 
settlement,  416,  683,  758 

EXCHANGES,  628,  643 

EXECUTION, 

effect  of  non  or  subsequent,  by  some  parties  to  deed,  439 
of  wiU,  828,  829,  866 

EXECUTORS.    See  also  Notice,  Devise,  Estate  Duty. 
appointment  of  debtor;  effect  of,  684 

limited  company  as,  826 

person  to  act  during  abeenoe  abroad  of,  826 

special,  683,  686 
assent  by,  140, 684,  690,  697 
calling  in  sums  due  to  estate,  790 
carrying  on  business,  702 

out  testator's  contract  for  sale,  790 
compromise,  power  to,  701 
legacy  to,  713 
mortgage  by,  139,  232 

obligations  of,  in  respect  of  contingent  liabilities,  301,  425 
sale  by,  under  L.  T.  Acts,  139, 140 

EXECUTORY  BEQUEST, 

bequest  of  chattels  with  gift  over  operating  as,  699 
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EXEOUTORY  DBVISB, 

gift  over  on  death  of  deyisee,  in  fee  without  issue,  693 
legal  limitation  over,  on  forfeiture  taking  effect  as,  679 

EXPECTANCIES, 

mortgage  of,  110 

EXPENSES.    Stte  Costs. 

FALSA  DBMONSTBATIO,  698 

FABMS, 

application  of  trust  or  capital  monies  in  stocking,  49  c,  648 

FEE  SIMPLE, 

mode  of  limiting,  14,  123,  686,  691 

FINES,  615,  617,  623,  825 

FIXTURES.    See  Bill  of  Sale. 

bequest  of,  686  » 

FOBECLOSURE,  173 

FOBEION  PBOPEBTY,  822, 823.    See  aluo  Abroad. 

FOBEIGNEB.    See  aleo  Abeoad. 
appointment  bj,  534 
settlement  on  marriage  of,  531 

FORFEITURE.    See  Condition,  Life  Intebest,  Religion. 
FRAUDULENT  PREFERENCE,  147 
FREIGHT,  177 

FUNERAL   EXPENSES,  876  ' 

FURNITURE.    See  also  Possession. 
bequest  of,  686,  688,  690 
gift  of,  by  husband  to  wife,  564 
settlement  of,  present  and  futui'e,  552,  555 

FURTHER  ADVANCES, 

after  notice  of  prior  incumbrance,  79 

bj  proprietor  of  registered  charge  dt  equitable  mortgagee,  79, 190 

covenant  to  make,  rights  of  parties  under,  35 

mortgage  for  securing,  79,  80,  129 

rights  of  surety  where,  made,  81 

FURTHER  CHARGE,  199.    See  also  Stamp. 

by  assignee  of  equity  of  redemption,  effect  of,  199 
form  of,  200,  201,  204 
jon  registered  land,  201 
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FUTUBE-ACQDIBED    PEOPEHTY.     Stt  aho  Afteb-Acqoireb   P»o. 


GENERAL  DEVISE,  726,  72T.    See  Devise. 

GENERAL  WOBDS, 

not  implied  in  wills,  S91 

GOODWILL, 

mortgage  of,  16S 

righla  of  partner  entitled  to,  334 

valnktion  of,  oa  death  or  retirement  of  partner,  334,  33fi 

GUABANTEE, 

witbdnwing,  295 

G0AB01AN8,  827 

"HEIB,"  802 

HEIELOOH8, 

mode  of  eubUling,  653,  811 

nle  and  application  of  proceeds  of,  esi-t 

HOTCHPOT  CLADSB,  867 

HOUSE, 


HDSBAND.     Sea  alto  FnauiTUBE. 

oonciuTJng  in  mortgage  of  wife,  89 

Gonvejance  by,  ia  wife,  Jll 

gift  to  hiuband,  wife,  and  third  peiBOn,  by  will,  710 

husband  and  wife  as  joint  tenants,  710 
liability  of,  for  wife's  debts,  614 
rights  of,  in  wife's  properly,  141,  483 

ILLEGITIMATE.    Set  alto  Bscbeat. 
children,  gifts  to,  716,  SGI 
relations,  gift  t«,  862 

IMPROVEMENT  BENT-CHARGE,  406,  407,  614,  791 

IMPROVEMENTS.    See  alio  Eeht-Chabqe. 

liability  for,  as  between  tenant  for  life  and  remaindennan,  62» 
payment  for,  out  of  capita!  or  income,  497,  64B,  616 

personalty  arising  under  different  settlement,  84*^ 
646 
recoDpiug  outlay  for,  616 
trust  to  pa;  for,  whether  within  Thellnsson  Act,  0)7,  64fi 


INDEX   TO   THE  NOTES.  969 

INCOME.    See  also  Conyebsion,  Improvements. 

right  to,  in  case  of  contingent  gifts  of  residue,  747 

tenant  for  life  entitled  to  what,  737.    See  Tenant  fob  Life. 

INCUMBBANCES.    See  Beoibtkation. 

effect  of,  on  powers  of  Settled  Land  Acts,  675 
power  to  shift,  under  Settled  Land  Acts,  266,  400 

INDEMNITY.    See  also  Leaseholds. 
covenant  of,  in  release,  415 
of  mortgagees,  59 

trustees,  61H,  518,  545 
to  mortgagee  postponing  his  security,  84 

INDUSTRLAL  SOCIETY, 
mortgage  to,  126 

INFANT.   See  also  Guabdian,  Maintenance. 

legacy  to,  payment  or  investment  of,  709,  712 

nomination  to  lining,  609 

receipt  of,  467,  709 

religious  education  of,  828 

settlement  on  marriage  of,  636,  537,  648 

confirmation  or  repudiation  of,  536,  537,  557 
tenant  in  common,  sale  of  share  of,  636 

INHIBITIONS, 

on  mortgage  of  life  interest,  98 
unregistered  assurance  protected  by,  3, 189 

INSTALMENTS.    See  aUo  Accounts. 

mortgage  money  payable  by,  11, 12,  22 

INSURANCE.    See  also  Company. 

statutory  provisions  as  to,  affecting  mortgages,  42,  44 
powers  of  trustees  as  to,  497 

INTEREST.    See  also  Compound,  Judgment,  Legacy, 
covenant  for  payment,  when  to  exceed  4  p.c,  10 
on  advances  to  be  brought  in  account,  410,  767 

bills,  proviso  keeping  alive,  13 
mortgagee's  right  to,  in  absence  of  covenant,  10 
lednction  of,  cesser  of  provision  for,  32 
unpaid,  time  runs  from  when,  33 
waiving  right  to  call  in  principal  by  receiving,  as  to,  33 

INYESTMENTS.    See  also  Tbustees. 

apportionment  of  income  on  change  of,  as  to,  464 

«  company  incorporated  by  Act  of  Parliament,"  461 

in  purchase  of  land,  602,  632 

on  loan  to  tenant  for  life,  464 

"  public  company,"  461 

statutory,  469,  460 

**  securitiee,"  469,  464.    See  Real  Secubitibs. 
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unrestricted  power  of  making,  468 
varying,  power  of,  460 
See  Capital  Money  under  Sbttlbd  Land  Acts. 

ISSUE.    8je  Childeen. 

JOINT  ACCOUNT  CLAUSE,  87,  69,  108,  209,  212 

JOINT  TENANTS, 

gift  to  husband  nnd  wife  as,  710 

JOINTURE,  672.    8je  aUo  Annuity  ;  Duty  ;  Pin  Money. 
power  to,  after  death  of  present  wife,  602 

release  of.  438 
remedies  for  securing,  672 

JUDGMENT, 

against  one  joint  contractor,  result  of,  10 

effect  on  mortgagee's  right  to  subsequent  interest,  199 

order  by  consent  to  enter,  434 

warrant  of  attorney  to  enter,  196, 197 

JUDICIAL  TRUSTEES  ACT,  616,  519,  814 

LAND.    See  Devise,  Investments. 

acquisition  and  grants   of,  for  special   purposes,    258 — 263.      8^0 

Charity. 
settlement  of,  by  trust  for  sale,  494,  49^,  675.    See  TsuST. 

LAND  CERTIFICATE, 

mortgagee  should  obtain,  81,  79,  80 
mortgage  by  deposit  of,  189,  190 
production  of,  for  registration  of  mortgagee,  3,  4 
proprietor  of  charge  not  entitled  to,  1 

LAND  CHARGES,  8 

LAND  TRANSFER  ACTS.    See  aUo  Registered  Land,  Regibtebbd 
Charge.  « 

devolution  of  real  estate  under,  690 
executor's  right  to  pay  estate  duty  under,  140 
provisions  in  mortgages  with  reference  to,  3,  4,  50 

LAPSE.    See  alio  DxjtY. 

as  to,  in  gift?  to  class,  750,  796,  852 
of  charitable  legacy,  715 
of  share  of  residue,  770 
provisions  against,  as  to  necessity  for,  709, 750,  759,  763,  794,  796, 853 

in  appointment  under  power,  866 

LEASE.    See  Building  Lease,  Notice,  Rbki&wal. 
disclaimer  of  a  bankruptcy,  75 
power  to,  in  mortgage,  expressly  keeping  alive  power  in  will,  90,  92 
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ItEASE—eontinued, 

power  to,  in  mortgage  of  life  estate,  98,  99, 100 

imdiyided  share,  133 
^statutory,  46,  47 

extension  of,  251 
in  settlement  by  trust  for  sale,  498,  501 
See  aUo  Settled  Land  Acts. 

LEASEHOLDS.    See  Renewable   Leaseholds,  Dsyisk,  Ezeoutoby 
Bequest,  Licence. 
entailing,  811 

exeoator*8  liability  in  respect  of  testator's,  801,  425 
indemnity  by  trustees  purchasing,  658 

to  trustees  in  respect  of,  545,  658 
mortgage  of,  by  demise,  30,  81,  75,  76, 81 
avoiding  lessor's  licence,  165 

LEQACY.    See  Bequest,  Debt,  Satisfaction. 
avoiding  after-acquired  property  olause,  717 
charge  of  by  residuary  gift,  727 
contingent,  710 
duty  on,  709,  713,  718,  822 

marshalling,  to  save,  734 
interest  on  and  maintenance,  711 
priority  in  respect  of,  708,  720 
Testing,  710,  711 

LEGAL  ESTATE.    See  aUo  Attobnet,  Priobitt. 
importance  of  mortgagee  obtaining,  81,  82 
mortgagor  acquiring,  by  possession,  237 
protection  afforded  by  right  to  call  for,  190 
trustee  ayailing  himself  of,  82 

LETTERS. 

property  in,  686 

LEX  LOCI 

goyeming  disposal  of  real  property,  864 

LICENCE.    See  also  Patent,  Stamp. 
exclusive,  391 

power  to  determine,  381  • 

registration  of,  or  of  assignment,  391,  393 
to  assign  share  of  leaseholds,  362 

copyholders,  627 

manufactui-e  within  certain  limits,  377 

LIEN.    iSto  Solicitob. 

vendors  against  devisee,  896 

for  monies  owing  on  current  account,  limiting  amount,  192 

premiums  paid  on  policy,  41, 485 
on  registered  land,  189 
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LIFE  INTEBE8T.    £^  MoBTOAGE. 

determinable  on  bankruptcy,  or  protected,  469, 470,  471,  472,473, 667, 

742 
divorde  affecting  appointment  or  gift  of,  513,  741 
in  registered  land,  mortgage  of,  98 
presenring  old,  on  settlement,  667 
protected,  in  case  of  woman,  721 

LIFE  POLICY.    See  aUo  Lien,  Stamp. 
assignment  of,  condition  against,  39 
notice  of,  96,  292,  628 
mortgage  of,  96, 101, 115 

power  of  married  woman  to  effect,  for  separate  use,  118,  527 
settlement  of,  527,  528 

LIGHT, 

right  to,  691,  696 

LIMITATIONS.     Ste  Executory  Deyibb,  Fee  Simple,  Bemaihdebs, 

Shell£t*8  Case,  Tail. 
excluding  eldest  son,  754,  796 
over,  on  death  under  twenty-one,  588 
to  heir  at  a  particular  time,  802 

married  woman,  579.    See  also  Husbakd. 

right  heirs,  589 

LIMITATIONS,  STATUTE  OF, 

affecting  mortgages,  10,  33,  233,  237 

retiring  partner's  liability,  363 

LOCAL  AUTHORITIES,  261,  262 

LONG   TERM.    S^  Term. 
mortgage  of,  129 

LUNATIC.    See  also  Tenant  for  Life. 

consent  on  behalf  of,  to  advancement,  435 
covenants  on  behalf  of,  in  mortgage,  140 
partition  of  property  of,  303 
partner  becoming,  as  to,  322 
reconveyance  on  behalf  of,  242 

MACHINERY, 

mortgage  of,  148, 160 

MAINTENANCE.    See  also  Apportionment,  Married  Woman, 
authorised  out  of  appointed  shares,  474,  475 
charged  on  life  interest,  473 
clause  for,  form  where  father  does  not  take  life  interest,  479 

express,  where  to  be  inserted,  477,  478,  550,  667,  773,  840, 

853 
operation  of,  when  no  legal  estate  in  trustees,  778 
discretion  of  trustees.  Court  interfering  with,  479 
gift  of,  vesting  share,  775 
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MAINTENANCE— tf(>w«n««<i. 

out  of  interest  on  legacies,  711 
statutory  powers  of,  477 — 479,  610 
where  trust  for  accumulation,  602,  777 

MANAGE.    See  Minority,  Clause, 
power  to,  496,  782 

MANOR.    See  also  Seionobal  Rights. 

trustees  acting  as  lords  of  settled,  daring  minorities,  610 

MANSION.    See  also  Settled  Land  Aots. 

lease  granting  right  of  way  detrimental  to,  616 

of,  616 
sale  of,  629,  653 

MARRIAGE.    See  also  Settlement. 

effect  of  abandonment  of,  on  settlement,  450 
gifts  conditional  on,  with  consent.  746 

in  restraint  of,  721,  741 
meaning  of,  450 

rights  and  obligations  imposed  by,  in  absence  of  settlement,  531 
second,  power  to  make  settlement  on,  510,  526 

MARRIED  WOMAN.    See  also  Anticipation,  Doweb,  Husband,  Wipe. 
attorney,  appointment  of,  by,  559 

bequest  to,  restricting  alienation,  688,  721.    See  Anticipation. 
contracts  of,  87,  438 
coYenants  by,  438,  439,  456,  505 
debts  of,  467 
election,  419,  536 

limi cation  of  life  estate  or  rent-charge  to,  579 
maintain  children,  liability  to,  442 
mortgage  by,  87,  89,  112,  118 

to,  134 
partition  by,  312 

power  of,  to  effect  life  policy,  118,  527 
to  pledge  husband's  credit,  443 
separate  use,  466,  579 

sepaiiation  deed,  provisions  in  as  to  property  of,  441 
wiU  of,  871,  872 

MERGER, 

of  different  interests,  657 
lower  in  higher  security,  13,  164 

iMINERALS, 

compensation  money  paid  for,  rights  of  tenant  for  life,  6142 

leases  of  under  S.  L.  Acts,  619,  620 

partition  excepting,  304 

sales  of,  apart  from  surface,  23,  628 1 

MINORITY,  CLAUSE,  610,  611,  614,  778 
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MISTAKE,  768 

MISTRESS, 

Becuring  annuity  to  past,  443 

MOIETY, 

trusts  of,  843 

MONEY.    See  Pin-Monby. 
bequest  of  readjr,  683 

MORTGAGE.    See  aUo  lliLQi^TV&EJ>  CHABaB. 
by  charity,  141 

companies,  155, 160 

deposit,  189, 190, 194 

executors,  189 

tenant  for  life,  90,  94,  633 

See  also  Firm,  Married  Woman,  Surutt,  Trustees. 
consolidation  of,  59,  230 
contributory,  106 
distress,  powers  of,  in,  50 — 52 
deeds,  as  to.    See  Deeds. 
debt,  bequest  of,  684 

keeping  alive,  on  payment,  237 
payable  out  of  what  assets  of  testator,  695 
See  eUeo  Demand,  Instalments. 
equitable,  189.    See  Equitable  Mortoagb. 
estate,  devolution  on  death,  16,  24,  58,  243,  825 
execution  of,  by  mortgagee,  37 
extension  of  powers  conferred  by,  251 
for  term  certain,  22,  S3  . 
legal,  agreement  to  execute,  190 
power  to  raise  money  by,  633 
of  all  debtor's  property,  147 

book  debts,  167 

building  lease,  134 

chattels,  146  et  eeq.    See  Bill  of  Sale. 

chose  in  action,  39 

colliery,  160 

copyholds,  71,  72, 85, 121.    See  Copyholds. 

expectancies,  &c.,  110 

fixtures  or  machinery,  148, 160, 164.    See  Bill  of  Sale. 

freight,  &o.,  177 

future  property,  165, 167 

goodwill,  168 

growing  crops,  148 

leaseholds,  75, 76, 81.    See  Leaseholds. 

life  estate  in  realty,  98,  99, 100 
poUcy,  96, 101,  115,  117 

registered  land,  1,  76.    See  Reoistered  Land. 

reversionary  interests,  112 
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UOUTGAQE— continued. 
of  shares,  173,  174 

in  partnership,  170 
ship,  176,  177 
postponement  of,  84,  85 
registration  of,  in  local  registry,  81 
second,  76,  81,  82,  83.    See  also  NOTICE, 
by  building  society,  121 

effect  of,  on  future  atlvanoes  by  first  mortgagee,  79 
statutory,  9,  78 
stock,  18, 132 
under  a  power,  130 

HOBTGAGEE.    See  Cautions,  Registered  Land,  Searches. 
description  of  parcels  in  conveyance  by,  214 
enforcing  covenants  in  lease  granted  by  mortgagor,  46 
equitable,  81.    See  Equitable  Mortgage. 
of  unregistered  land,  protection  of,  3,  4,  50, 190 
possession  by.    See  Possession. 
powers  of.    See  Insurance,  Lease,  Receipts,  Receiver,  Salf, 

Tdcbbb. 
representatives  of,  when  to  be  mentioned  in  mortgage,  9 
right  to  sue  original  mortgagor,  199 
solicitor,  22,  61.    See  Solicitor. 
second,  right  to  require  transfer,  83 
should  obtain  land  certificate,  31,  79,  80 

MORTGAGOR, 

covenants  by.    See  Covenants. 

powers  of.    See  Lease,  Transfer,  Deeds. 

purchase  of  reversion  of  lease  in  mortgage  by,  81 

MORTMAIN,  258—262,  281, 

institutions  empowered  to  take  and  hold  in,  259,  262 
exempted  from,  262 

NAME, 

as  to  changing,  300 

NAME  AND  ARMS  CLAUSE,  589,  590 

NOMINAL  REVERSION,  31 

NOTICE.    See  aUo  ENQUIRY,  Partnership. 
constructive,  as  to,  81 
endorsement  of,  81,  85 
of  assignment  of  chose  in  action,  291 

policy,  96,  177,  292,  528 
reversionary  fund,  291,  551 
change  of  name,  300 
intention  to  pay  off  mortgage,  193,  292 
second  mortgage  to  first  mortgagee,  81,  83,  293 
settlement,  530,  535,  551,  558 
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NOTICE— con^mtt«f. 

priority  of  equity  not  aflfected  by  priority  of,  224,  294 
registration  of,  129.    See  Registbation. 
to  Bank  of  England,  116 

company  on  mortgage  of  shares,  173, 176 

creditors,  statutory,  302 

executors,  301 

firm  on  mortgage  of  interest  in,  17 

lessee  before  re-entry,  297 

mortgagor  of  sub-mortgage,  183 

transfer,  212,  224,  630 
requiring  payment  of  mortgage,  22,  298 
registrar  of  mortgage  by  deposit,  190 
tenant,  296,  297 

trustees,  under  S.  L.  Acts,  94,  235,  299,  304,  616 

waiver  of,  300 
where  a  sub-settlement,  103 
OPTION, 

lease  containing,  618  . 
to  purchase,  732 

take  share  of  outgoing  partner,  340 

OUTGOINGS,  698 

PAPERS, 

bequest  of,  686 

PARAPHERNALIA,  685 

PARK,  SITES  FOR,  258,  261 

PARTITION,  303.    See  ahto  Marbied  Woman,  Stamp. 
assignment  to  provisional  trustee  to  effect,  3 1 9 
easements,  creating  on,  304,  317 
of  copyholds,  304,  318 
registered  land,  304,  311 
surface  without  minerals,  304 

under  express  power,  by  trustees,  304,  814,  315,  317,  319 
Inclosure  Acts,  308 
S.  L.  Acts,  303,  304,  314,  628 

PARTNER.    See  aUo  Partnership. 

agreement  by,  to  give  whole  time  to  business,  329 

bankruptcy  of,  effect  on  option  to  continuing  partners  to  take  share, 

340 
competing  with  firm  after  expulsion,  340 
expulsion  of,  322,  340 
incoming,  liability  of,  356 
insane,  becoming  temporarily,  322 
mortgage  by,  of  share  in  business,  170 
new,  introduction  of,  330 
outgoing  or  deceased,  rights  and  liabilities  of,  859,  863 
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PARTNER— cem^miMMl. 

profits  made  by,  in  competing  business,  329 
representatives  of,  proving  in  bankruptcy  of  firm,  H87 
share  of  deceased,  securing,  371 
widow  of,  provision  for  in  partnership  deed,  342 

PARTNERSHIP.    See  aUo  Partner,  Business. 
account  on  death  of  partner,  336,  359 
dissolutioD,  325,  331,  369 
right  of  mortgagee  to,  170 
agreements  amounting  to,  387,  394 
for  sale  of  share  in,  357 
articles  of,  keeping  off  title  to  land,  353,  360 

continuance  without  fresh,  after  expiration,  355 
assignment  of  share  in,  331,  357 
books  of,  331 
conveyance  of  land  to,  form  of,  353 

share  in,  359, 361,  362,  366 
credit,  pledging,  329 
debts  of,  liability  for,  359,  363 
dissolution  of,  321,  322,  330,  340 

effect  on  retired  partner,  363 
form  of,  359 
rights  on,  332,  333,  359 
interest  on  capital,  324 

mortgage,  varying  with  profits  of,  371 
land  of,  323,  324,  353,  360,  362 
majority,  power  of  to  bind,  347 
management  of,  328 
notice  of  dissolution  of,  360 
retirement,  341 
to,  what  is,  347 
profits  and  losses  of,  325 
premium,  return  of,  349 
stamp  on  articles  of,  328,  324,  349.    Ste  aUo  Stamp. 

PATENT,  375.    See  also  Licence. 

amendment  of,  application  for,  383 
assignee,  rights  and  liabilities  of,  384 
covenants  in  assignment  or  mortgage  of,  376 

grant  of  licence  to  use,  376 
licensee  suing  infringer  of,  391 
mortgagor's  right  to  sue  infringer  of,  379 
obligation  on  licensee  or  assignee  to  work,  377 
registration  of  assignment  or  mortgage  of,  383,  384,  389 

agreement  for  sale  of,  or  working,  387,  389,  394 

PERPETUITIES.    See  also  Anticipation. 

rule  against,  applicable  to  appointments  under  powers,  587,  727,  881 

executory  gift  over  to  a  charity,  714 
gift  to  a  class,  748,  749,  752 
legal  contingent  remainders,  587 

K.E. — VOL.   IL  62 
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PERPETUITIES— coHtJRtuti. 

rale  against,  applioable  to  powers,  474 

tnut  in  rciDdinder  contingent  on  anrTi*or- 

Bbip,  75S 
DDlicnited  powers  of  sale  or  iBaoiag,  636 
where alleDatinn  restrained,  770 
settlement  by  wiU  so  tar  as  law  of,  nUons,  878 

PIN-MONEY,  H7S 

mode  of  secnring,  GB4 

POLICY  OF  ABSUBANCE.    Stt  I.IfK  POLIor. 

POETION.    &>»  ai*n  Duty. 

exclasioD  of  eldest  eon  from  sharing,  591 
extension  of  powers  to  override,  872 
mode  of  settling,  550 
power  to  charge,  604,  Soft 
property  ezhauBted  by  portlona,  594 
raising  whole  sum  (or,  at  once,  131 
satisfaction  of,  GSI,  766 

POSSESSION.     See  alio  Bill  of  Salb. 

bj  mortgagee,  effect  on  proTiBO  for  reduction  of  int«rest,  32 

under  attornment  clanse,  51,  52 
meaning;  of  term,  691,  694 

of  furniture  in  honse  sold  by  husband  to  wife,  65S 
relative  rights  of  mortgagor  and  mortgagee  to,  51 
to  equitable  tenant  for  life,  Court  giving,  542 

POSSIBILITIES, 

gift  offeodiug  Tale  agalmt  doable,  881 

POWERS.     See  alto  APFOINTkKNT,   PBRPBTCrClES,  Sbtti,EMK)IT. 

dealings  auspendlng  right  to  ezercisa,  270 

fraud  on,  H66,  873 

ot  trustees  in  settlement  by  way  of  trust  for  sal?,  480,  498,  &01 

will  containing  trust  tor  sale,  730,  784,  SS3.     8ai  alte 
Trustees. 
preservation  of,  after  forfeiture  of  life  estate,  680 
release  of,  432,  439,  493 

testamentary,  covenant  to  or  not  to  exercise,  493 
wills  exercising,  726,  866,  873 

PKECATOKY   TBUST,  816 

PRESUMPTION,  289 

I'BIORITY,  79,  SI,  96,  114,  189,  224,  291,  294.    S>e  alto  LBOAOT,  Notiok. 

PROBATE, 

of  will  of  mairitsl  woman,  671 

where  sepamte  will  ot  foreign  property,  SG4 
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FBOVIDENT  SOCIETY, 
mortgage  to,  126 

^  PUNCTUAL  PAYMENT,"  32 

XJUEBN  ANNB^S  BOUNTY, 
grant  to  govemors  of,  260 

QUIT  RENTS,  408 

^«BEAL  SECURITIES,"  129,  461 

RECEIPTS.    See  also  EqviTJLBLiR  Mobtgaoe,  Infant. 
mortgagee^  power  to  give,  25,  89,  40 
on  dissolntion  of  partnership,  861,  866,  370 
tni8tee*8  power  to  give,  518,  571 

RECEIVER, 

appointment  of,  by  Court,  53 
empowered  to  manage  buflineBS  when,  58,  168 
occupation  rent  payable  by  mortgagor  to,  51 
power  to  appoint  statutory,  52,  250 
remuneration  of.  250,  825 

HECITAL, 

express,  of  Intention  in  mortgage  transferring  equity  of  redemption,  88 

RECONVEYANCE,  236.    See  STAMPS. 

adrerse  possession  without,  effect  of,  237 
by  building  society,  121 

personal  representatives,  heir  or  devisee,  243 
discharge  of  distringas,  on,  248 
duty  of  mortgagee  to  execute,  on  payment,  16 
keeping  debt  alive  on,  236 
on  behalf  of  lunatic,  242 

receipt  without,  in  case  of  equitable  mortgage,  248 
statutory,  236 

transfer  instead  of,  as  to,  16 
when  equity  of  redemption  encumbered,  236 

settled,  240 

RECREATION  GROUNDS,  261 

REDEMPTION.     Sr^  a^Jto  Rent-Chabge  ;  TiTHJSS. 
fetters  on,  115,  138 

mortgagor  entitled  to  six  months  for,  193 
of  stock  mortgage,  17 

mortgage  to  building  or  industrial  society,  121,  126 
proviso  for,  effect  of  reserving  new  estate,  16 
form  of,  16 

RE-ENTRY, 

notice  to  lessee  before,  297,  298 

62  2 
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BEGISTEBED    CHARGES,   1,  2,  76.     See  Registered   Laio),   Uk- 

BBGIBTEBBD  LAND. 

alteration  of  terms  of,  2,  254 

caution  after  searching  Register  before  lending  on,  3..  See  Cautioks^ 

completion  of,  3 

discharge  of,  2,  237 

for  future  advances,  35,  79 

priority  of,  1 ,  79 

provisions  of  Conveyancing  Acts  apply  to,  1,  2,  43,  46,  53 

searches  before  lending  on,  2,  3,  79.     See  Seabohbb. 

title  acquired  under,  2 

REGISTERED  LAND.    See  Rbgistkbsd  Chabqe,  Sbabohes. 
assurance  to  charity  of,  259 
corporation,  transfer  to,  of,  259 
devise  of,  691,  792 
further  advances  on,  79,  190 

charge  on,  201 
incumbent  registered  as  proprietor  of,  260 
mortgage  by  deposit,  189,  190 

registered  charge,  1,  75,  79.    See  Registered  Charge. 
tenant  in  tail,  103 
of  life  interest  in,  98 
reversion  in,  109 
to  building  or  fHendiy  society,  121,  126 
partition  of,  304,  311 
release  of,  from  portions,  400 
resettlement  of,  665 
second  mortgage  of,  precautions  on,  79 
settlement  of,  precautions  on,  541 

REGISTRATION.    See  also  Registered  Laih). 
covenant  against,  by  mortgagor  as  to,  50 
of  instruments  in  local  registries,  81, 194,  436 

incumbrances  created  prior  to  first  registration  of  the  land,  2,  S 

mortgagee  prior  to  selling,  3 

notice  of  mortgage  of  term,  129, 131 
on  redemption  of  improvement  rent-charge,  407 
personal  representatiyes*  duty  as  to,  691,  792 

RELEASE.    See  Covenants,  Incumbrances,  Stamps,  Surbtt. 
by  creditor,  434 

married  woman,  399,  408 
trustees,  414 
independent  advice  advisable  before  executing,  408 
of  building  covenants,  625 
powers,  432,  433,  493 
quit  rents  by  trustees,  403 
registered  land  from  portions,  400 

RELIGION, 

forfeiture  on  change  ot,  277,  741 
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BEIIAIMDERS,  588.    See  also  ExBCUTOBT  Devise,  Perpetuities. 

EEKEWABLE  LEASEHOLDS, 
mortgages  of,  81 
mortgagor  acquiring  reversion  of,  effect,  81 

REN  EWAL.    See  aUo  C08T& 

as  to  insertion  of  covenant  for  in  lease,  616 
of  lease  by  trustees,  633 

RENT.    See  aUo  Quit  Rents. 
as  to  bequest  of,  697 
«  best,"  622 

RENT-CHARGE, 

limitation  of  "  without  any  deduction,"  .'>82,  794 
redemption  of,  406,  407,  644,  791 
remedies  for  recovering,  682,  693 
sale  for,  under  S.  L.  Acts  as  to,  631 

REPAIRS.    See  also  Impbovehkntb. 

as  to  liability  of  legatee  for,  698,  699 

REPUTED  OWNERSHIP,  146, 147,  652,  564 
apparent  possession,  distinct  from,  148 
clause,  exclusion  of  operation  of,  146, 147 

fixtures  whether  within,  147 

mortgage  of  share  in  partnership,  unaffected  by,  170 

trade  or  business  within,  what  is,  147 

shares  whether  within,  173 

RESEITLEMENT,  649.    See  aUo  Life  Interest,  Reqistered  Land. 
as  to  giving  son  protected  life  interest,  667 
frame  of,  to  exclude  statutory  powers,  662 
overreaching  clause  in,  656 
words  preventing  making  of,  in  settlement  of  heirlooms,  654 

RESIDENCE, 

condition  imposing,  571,  694,  812 

RESIDUARY  GIFT,  726,  727.    See  also  Devise. 

RESIDUE.    See  Income,  Lapse,  Revocation. 

RESTRICTIONS,  691.    See  also  Cautions. 

for  protecting  mortgagee  of  life  interest,  98 

settlor  against  dealings  by  trustees,  541 
unregistered  assurance  protected  by,  discharge  of,  3 

REVERSION.    See  Legacies,  Notice. 
mortgage  of,  109, 112 
purchase  of,  by  mortgagor  of  lease,  81 
settlement  of,  530,  535 
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REVOCATION.    See  al»o  Estate  Duty. 

alteration  of  settlement  under  power  of,  679 
of  gift  of  share  of  residue,  895 

testamentary  disposition,  682,  862,  900 

trust  for  creditors,  562 
power  of,  in  voluntary  settlement,  as  to,  561 ,  562 

ROADS, 

laying  out,  &c.,  proyisions  of  S.  L.  Acts,  as  to,  623,  624 

SALE, 

by  trustees  for  bonds  or  shares,  731 

power  of,  in  mortgage  by  trustees  or  tenant  for  life,  93,  96 

addition  to,  in  mortgage  of  reversion,  III 
convejance  under,  by  whom,  24 
statutory,  as  to,  20—23 
surplus  proceeds  of,  right  to,  21,  22,  23,  2^ 
under  a  power,  130 
transfer,  original  kept  alive,  29,  212,  214 
under  S.  L.  Acts,  628,  643 
power  or  trust  for,  in  will,  731.    See  Trust. 
prohibition  of,  571,  730 

sale  and  re-hire  to  evade  Bills  of  Sale  Acts,  165 
trust  for.    See  Trust. 

SATISFACTION, 

of  debt  by  legacy,  716 

legacies  by  portions,  and  vice  versd^  756.    See  dUo  Portiok. 

SCHOOL  SITES,  269,  260,  261 

SCOTCHMAN, 

settlement  on  marriage  of,  631,  634 
will  of,  863,  864 

SEABCHES, 

in  respect  of  registered  land,  before  making  advances,  2,  3 

before  making  further  advances,  79, 190 
before  lending  on  deposit,  190 

SECOND  MORTGAGE,  76,  79 

SECURITIES.    See  also  Inyestmbnts  ;  Real  Securities. 
bequest  of,  686 
meaning  of,  469,  464 
to  bearer,  custody  of,  460 

SEIGNORIAL  RIGHTS,  403 

SEPARATE  ESTATE  OR  USE,  466,  679 

SEPARATION  DEEDS,  438—445 
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BEBVANT, 

legacy  to,  713 


SETTLED  LAND  ACTS, 

Acts  do  not  apply,  when,  680,  640,  662,  786 
capital  money,  application  of,  644,  645,  648 

investment  of,  636,  644 
settlement  monies  treated  a^,  571 
to  devolve  as  land,  570 

where  two  estates  settled  with  different  limitations,  890 
oompoond  settlements,  649 
contracts,  powers  with  reference  to,  629 
deeds,  power  to  ezecate  under,  616,  629 
easements,  grants  of,  under,  628 

leases  of,  under,  620,  621 
power  to  purchase  land  extends  to,  632 
enfranchisement,  powers  of,  under,  628 
exchange,  powers  of,  under,  628,  643 
fines,  as  to,  under,  615,  61 7,  633,  641 
grants  in  fee  on  chief  rents,  under,  618,  622 
heirlooms,  sale  of,  under,  653 
improvements  under,  645.    See  Impkovements. 
incumbrances,  255.    See  Incumbkances. 
investment  under,  extension  of  power  of,  644 
leasing  powers  under,  general,  670,  615,  616,  621,  647,  784 
for  building,  618,  619 
mining,  619,  620 

long  terms,  or  in  perpetuity,  618,  620 
in  lots,  618 
licences  to  copyholders,  power  to  grant,  627 

mansion-house,  improving  or  rebuilding,  645.    See  Mansion-House. 
minerals,  as  to,  620.    See  Minerals. 
mortgaging,  powers  of,  under,  90,  94,  633 
notices  to  trustees  under,  94,  255,  299,  616 
partition,  power  of,  under,  303,  304,  314,  628 
pin-money,  effect  of  charge  of,  on  powers,  675 
powers,  concurrent,  639,  784 

exclusion  of,  571,  661,  662,  731 
extension  of,  502,  671,  572,  617,  624,  634,  644 
forfeiture  of  life  estate,  effect  on,  580 
not  being  exerciseable,  640 
of  dealing  between  tenant  for  life  and  estate,  647 
reliance  on.  as  to,  572,  615,  619,  640 
quit-rents  and  seignoral  rights,  sale  and  purchase  of,  under,  403 
redemption  of  improvement  rent-charges,  406,  407,  644 
resettlement,  effect  on  powers  under  original  settlement,  649 
roads,  provisions  as  to  laying  out,  623 
sale,  powers  of,  under,  628,  629,  643 
surrender  of  leases,  power  to  accept,  under,  616,  622,  782 
trust  for  sale,  effect  on  settlement  by,  494,  498 

will  containing,  729,  730,  784,  833 
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SETTLED   LAND  ACTS-^continv^, 
trustees  under,  571,  649,  818,  840 
undivided  share,  sale  of  under,  636 
waste,  provisions  as  to,  578,  615 

SETTLEMENT  ESTATE  DUTY,  139, 140,  416,  683,  768 

SETTLEMENTS.    See  Resettlement,  Stamp. 
abandonment  of  marriage,  effect  on,  450,  524 
advice,  whether  wife  should  have  separate,  523 
articles  for,  558 
.  bj  foreigner  or  Scotch  husband,  531,  534 

infant,  636.    See  Infant. 

way  of  trust  for  sale,  494.    See  PoWEBS. 
collaterals,  rights  of,  under,  524 
compound,  649 
confirmation  of,  657,  688 
consideration  as  to,  523    See  Considebation. 
costs  of,  514 

covenants  in,  456.    See  Covenajnts. 
enquiry  as  to  existence  of,  89 
interpretation  clause  in,  458 
of  after-acquired  property,  605 — 507,  526,  550 
■  freeholds  with  remainder  to  issue  as  parents  appoint,  675 

furniture,  662,  555,  564 

mortgage  debt,  529,  630 

policies,  527,  528 

portion  charged  on  land,  550 

property  intended  for  charity  as  private  property,  269 

reversionary  interest,  530,  535 
post-nuptial,  523 

powers  in,  572,  615.    See  aUo  Powers  and  Settled  Lakd  Acts. 
S.  L.  Acts,  provisions  to  be  inserted  with  reference  to,  573 
statutory  provisions  affecting,  448,  570 
validity  of,  against  creditors,  523 
voluntary,  561,  562,  564 
without  trust  for  sale,  675 

SHARES,  173.    See  Notice,  Stamps. 

SHELLEY'S  CASE, 

operation  of  rule  in,  on  limitations,  589 

SHIFTING  CLAUSE,  591,  592 

SHIP, 

mortgage  of,  176,  177 

SITES, 

for  various  institutions,  258 — 262 

SOLICITOR.    See  also  Costs,  Witness. 
attesting  will,  829 
lien  of,  169,  514 
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SOJAGlTOn^^antiwited. 

mortgage  by  client  to,  60, 169 

mortgagee,  sale  by,  22 

notice  to,  under  S.  L.  Acts,  299,  300 

responsibility  of,  70 

trustee,  power  to  charge,  824,  829 

STAMP, 

agreement  by  mortgagor  to  pay  penalty  on,  191 
apportionment  of  consideration  for,  361 
on  acknowledgment  of  satisfaction  of  claims  against  firm,  370. 
assignment  of  licence  to  use  patent,  393 

policy,  527 
collateral  security,  183 

consolidation  deed,  where  further  advance  is  made,  230 
coTenant  to  pay  annuity,  440 
deed  confirming  settlement,  557 
equitable  mortgage,  191, 193 
oreign  bonds,  525 
further  charge,  199 
mortgage,  by  way  of  indemnity,  111 

trustee  in  bankruptcy,  185 
containing  provisions  as  to  insurance,  43 
of  freight,  177 
life  policy,  97,  114 
shares,  174 
stock,  132 
to  building  society,  121 

secure  compound  interest,  115 
future  advances,  80, 129 
partition  deed,  311 
partnership,  articles  of,  823,  324,  349 

contract  for  sale  of  share  in,  357 
conveyance  of  land  on  formation  of,  353 

share  in,  361,  366 
covenant  of  indemnity  against  dehtfi  of,  363 
receipt  on  equitable  mortgage,  248 
reconveyance,  237,  246 
release,  399,  413 
settlement,  articles  for,  558 

covenant  for  payment  in,  487,  491 

to  settle  after-acquired  property  in,  506 
declaration  of  trust  of  sum  added  to,  566 
of  life  policy,  527 

reversionary  interest,  535 
substituted  security,  171 
transfer  of  equity  of  redemption,  88 
mortgage,  209,  212,  235 
on  appointment  of  new  trustees,  224.  529 
warrant  of  attorney,  197 
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STATUTORY  MORTGAGE   OR   TRANSFER,  78,  218 

STOCK  MORTGAGE,  18,  132 

STOP  ORDER,  114,  116 

SUB-CHARGE    ON    MORTGAGE,  3,  188,    See  also  Shares. 

SUCCESSION  DUTY,  344,  412,  487,  734,  822 

SUPPLEMENTAL    DEEDS,  75,  200,  207 

SURETY.    See  Interest. 

dissolation  converting  retiring  partner  into,  863 
release  of,  by  alteration  of  contract,  37,  88 

fresh  covenant  to  paj  in  ooneolidation  deed.  230 
reserving  right  against,  in  release,  434 
rights  of,  joining  in  mortgage,  81 

SURVEYOR, 

liability  of,  to  mortgagee,  36 

TACKING,  81 

TAIL.    See  also  ENTAIL, 
limitations,  586,  797 
power  to  appoint  to  son  in,  authorises  what,  587 

TENANCY  IN  COMMON, 

what  facts  will  establish,  108 
words  of  severance  to  create,  752 

TENANT  FOR  LIFE.    See  also  Improvements,  Mikebals,  Settlex> 
Land  Acts. 
charge,  rights  on  paying  o£E,  233 
consent  of,  103,  480,  730 

equitable,  authorised  by  Court  to  exercise  powers,  542 
income,  right  to  what,  515,  736,  737 
infant,  exercise  of  powers  where,  686 
loan  by  trustees  to,  464 
mortgagor,  leasing  powers  where,  99, 100 
powers  of,  570,  649.    See  Settled  Land  Acts. 
repairs  and  insurance  by,  698,  699 
waste  by,  542 
See  also  Apportionment,  Business. 

TERM.    See  LONG  Term. 

certain,  mortgage  for,  22,  33 

registration  of  notice  of  mortgage  of,  129, 131 

TIMBER, 

power  of  mortgagee  to  cut,  49 

tenant  for  life  to  cut,  570,  678 
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TITHES, 

extraoidinary,  redemption  of,  94,  629 
settlement  of,  660 

TOMB, 

gift  for  repair  of,  714 

TRADE  NAME, 

right  of  mortgagee  to  use,  168 

TRANSFEB.    See  Costs,  Enquiries,  Notice,  Stamps. 
of  bill  of  sale,  286 
mortgage,  207 

by  building  society,  125,  224 
mortgagee  in  possession,  209 
supplemental  or  indorsed  deed,  207 
or  to  trustees,  209,  212 
of  copyholds,  208,  209,  211 

part  of  mortgage  debt,  183,  209,  227 
registered  charge,  209 
on  appointment  of  new  trustees,  223,  224 
parcels,  description  of  in,  210,  213,  214 
right  to  require,  16,  88,  288 
sale,  power  of,  in,  29,  212,  214,  215 
second  equitable  mortgagee  obtaining,  209 
statutory,  208,  218,  219 
when  mortgagee  dead,  208,  212 

TBUST.    See  aUo  Chabity,  Dbclabation. 
breaches  of,  condoning  as  to,  516,  814 
delegation  of,  821 

discretionary,  469,  470,  471,  472,  473 
estates,  devolution  on  death,  825 
for  accumulation.    See  Accumulation. 
children.    See  Childeen. 
payment  of  debts  in  voluntary  settlement,  562 
sale,  advantage  of,  832 

conveyance  to  beneficiary  under,  419 
differs  from  power,  730,  731 
duration  of,  419,  780 
for  payment  of  debts,  730 
postponing  sale  under,  736 

settlement  by  way  of,  494,  496,  675.    See  Powbbs. 
precatory,  816 
ultimate,  482,  481,  482 

TRUSTEES.    See  aUo  Tbust. 

accounts,  settling  due  to  themselves,  521 

statutory  powers  of  settling,  428,  515 
appointment  of  new,  by  mortgagor,  99 

statutory  powers  of,  519 
person,  if.  and  when  he  shall  return  to  England,  826 


388  INDEX   TO  THE  NOTES. 

TRUSTEES— «wi^iA««<2. 

appointment  of  seyeral  sets  of,  657,  661,  819 
bequest,  with  gift  over  without,  699 
deposit  of  title  deeds  by,  cestui  que  trust's  rights,  189 
discretion  of,  Court  interfering  with,  723,  731 
dispensing  with  production  of  title,  70,  520 
duties  of,  as  to  answering  enquiries,  103.    See  also  Enquibies. 
deeds,  custody  of,  465 
distringases,  116 
mortgages,  69,  70 
investment  by,  on  contributory  mortgage,  107,  464 

mortgage  of  long  term,  129 
stock  mortgage,  132 
submortgage,  183 
See  also  Investments. 
judicial,  516,  519 
leaseholds,  purchase  of,  by,  658 
legal  estate,  right  to  avail  himself  of,  82 
mortgage  by,  covenants  in,  31,  232 

for  securing  portions  and  costs,  131 
power  of  sale  in,  98 
to,  37,  69,  71 
paid,  liability  of,  521 
powers  of  statutory,  428,  496,  497,  515 
survivorship  of,  523 
to  accept  (payment  in  advance,  488 
apportion  blended  trust  funds,  515 
charge  fees,  521,  713,  824,  829 
employ  agents,  521 
See  also  under  Settled  Land  Acts. 
remuneration  of,  appointed  receiver  and  manager,  826 
retaining  investments,  460 
retiring,  right  of,  520 
sale  for  shares  by,  731 
superseding,  in  appointment,  875 
trustee  danses,  617,  657,  818,  819 
under  Settled  Land  Acts,  571,  649,  818,  840 
waste  by,  542 
See  also  COSTS,  Indemnity,  Notiob,  Pabtition,  Tbaksfbb. 

UNDIVIDED  SHABE,  133,  629, 636 

UNDUE  INFLUENCE,  5bl 

UNBEGISTERED  LAND, 

protection  of  mortgagee  of,  3,  4,  50 

UNBEGISTERED  RIGHTS,  2,  3,  4 

VALUER, 

liability  for  negligence,  36,  70 

VESTING  DECLARATION,  191 
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VOLTJNTABY  SBTTLKMBNTS,  561,  562,  564.    See  COVENANTS, 
pnrohase  from  donee  under,  561 

VOLUNTEERS, 

aoquisition  of  land  for  use  of,  262 

WAIVBR,  800 

WARRANT  OF  ATTORNEY,  19iJ,  197 

WASTE, 

law  of,  578,  798 

leases  involying,  615 

when  land  subject  to  trust  for  sale,  542 

WIFE.    8m  Afteb-Aoquibbd  Property,  BIarried  Woman. 
conyejance  to,  bj  husband,  441 
description  of,  not  legally  married,  850 
legacy  to,  708 

WILL.    See  aUo  Condition,  Revocation. 
confirming  settlement,  683 
exercising  powers,  726,  866,  873 
of  property  abroad,  854,  855,  863—865 
providing  for  testator  and  wife  dying  simultaneously,  877 
referring  to  separate  paper,  690 

'*  WITHOUT  ANY   DEDUCTIONS  582,  794 

WITNESS.    See  oho  Attestation. 

solicitor  trustee  being,  forfeits  right  to  charge,  829 

YORKSHIRE, 

mortgage  by  deposit  in,  194 


THE   END. 
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